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Abstract

The English School focuses on the issue of humanitarian intervention. because it poses
the conflict between order and justice in international relations in its starkest form.”™ This
thesis posits that international investigations and prosecutions of atrocity crimes poses the
conflict between order and justice in international relations in an equally stark form.
Diplomatic attempts to facilitate a negotiated settlement to an armed conflict (order) may
be undermined by attempts to investigate and prosecute atrocity crimes (justice),
particularly where individuals deemed crucial to any settlement become the specitic

focus of investigations. Similarly, attempts to arrest individuals indicted for atrocity
crimes (justice) 1n post-contlict environments, may in some instances lead to the nascent,

fragile peace (order) breaking down where their supporters retain the capacity to act in a

destabilising manner .

The thesis explores these tensions between order and justice by focusing on the
challenges faced by the Commission of Experts and the International Criminal Tribunal
for the former Yugoslavia during their attempts to investigate and prosecute atrocity

crimes.
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Introduction: The English School — A Framework for Analysis
This thesis assesses the challenges faced by the Commission of Experts and the
International Criminal Tribunal for the former Yugoslavia (ICTY) during their attempts
to investigate and prosecute atrocity crimes' committed during the armed conflicts which
took place in the Former Republic of Yugoslavia (FRY) during the early 1990s. The
thesis posits that The English School theory of international relations represents a
valuable conceptual lens from which to explore these issues for the following reasons.
Firstly, international investigations and prosecutions relating to atrocity crimes are often
concerned with acts which are in many cases inextricably linked to considerations as to
whether Humanitarian Intervention, the English School’s primary scholarly focus, should
occur. Secondly, the international investigation and prosecution of atrocity crimes may
be viewed as an expression of solidarism, a key normative position within the English
School. Thirdly, many scholars within the English School have focused on the i1ssue of
humanitarian intervention, because “it poses the conflict between order and justice in
international relations in its starkest form.™ In a society of States guided by the cardinal
principal of non-intervention in a State’s internal affairs (order), military intervention
(justice) which seeks to bring an end to widespread and systematic violations of human
rights, may also undermine international order. However, this thesis will demonstrate
that the establishment and operation of bodies mandated to investigate and prosecute
atrocity crimes also poses the conflict between order and justice in an equally stark form.
Diplomatic attempts to facilitate a negotiated settlement to an armed conflict (order) may
be undermined by attempts to investigate and prosecute atrocity crimes (justice).
particularly where individuals deemed crucial to any settlement become the specific
focus of investigations. Similarly, attempts to arrest individuals indicted for atrocity
crimes (justice) in post-conflict environments, may in some instances lead to the nascent.

fragile peace breaking down (order). Before elaborating these points further however. 1t

" For the purpose of this thesis the term atrocity crimes refers to genocide. crimes against humanity. and
violations of the laws and customs of war (often referred to as war crimes).

% See Nicholas J. Wheeler "Pluralist or Solidarist Conceptions of International Society: Bull and Vincent
on Humanitarian Intervention® Millennium: Journal of International Studies. Vol. 21. No. 3. 1992, p. 463.




1s necessary to provide a brief overview of the English School and its focus on

humanitarian intervention.

The English School has applied a tripartite distinction of international system.
international society and world society, as a means of looking at international relations.
For the international system approach “there i1s no universal agreement on ideas of justice
and morality against which to judge moral behaviour in international politics.™ At the
other end of the spectrum, the world society perspective “sees the grand narrative of
international relations not in terms of a society of states, but that of a community of
humankind *which exists potentially. even if it does not exist actually.”™ For Hedley
Bull, the middle ground of international society represented the most appropriate prism in
which to interpret international relations. As Wheeler highlights, Bull defined his 1dea of
international society “in terms of what 1t was a rejection of: realism on the one hand, and
global universalism on the other.™ Such an international society existed “when a group
of states, conscious of certain common interests and common values, form a society in
the sense that they conceive themselves to be bound by a common set of rules 1n their

. : : : : : : A
relations with each other, and share 1in the workings of common 1nstitutions.

Bull went on to postulate that two perspectives exist within the international society
approach: pluralism and solidarism. For pluralists, “states are the principle bearers of
rights and duties in international law, with individuals having rights insofar as the state
provides them.”’ The cardinal principle of pluralist international society is the idea of
territorial sovereignty which incorporates the norm of non-intervention in a state’s
internal affairs. Non-intervention is viewed as the key to maintaining the orderly

coexistence of states, via its prevention of inter-state interference which could lead to

il -

> See Nicholas J. Wheeler *Pluralist or Solidarist Conceptions of International Society: Bull and Vincent
on Humanitarian Intervention® Millennium: Journal of International Studies. Vol. 21, No. 3, 1992, p. 464.

* Sce Nicholas J. Wheeler ‘Pluralist or Solidarist Conceptions of International Society: Bull and Vincent
on Humanitarian Intervention” Millennium: Journal of International Studies. Vol. 21, No. 3, 1992, p. 464.

> See Nicholas J. Wheeler ‘Pluralist or Solidarist Conceptions of International Society: Bull and Vincent on
Humanitarian Intervention’ Millennium: Journal of International Studies. Vol. 21, No. 3, 1992, p. 465.

® Se¢ HEDLEY BULL. THE ANARCHICAL SOCIETY: A STUDY OF ORDER IN WORLD POLITICS (Macmillan)
1995, p. 26, [hereinafter BULL. THE ANARCHICAL SOCIETY]

" Sec Nicholas J. Wheeler “Pluralist or Solidarist Conceptions of International Society: Bull and Vincent
on Humanitarian Intervention® Millennium: Journal of International Studies. Vol. 21. No. 3, 1992, p. 467.
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contlict. Conversely, the solidarist perspective accords moral priority to individual
human persons and “assert there is a duty of collective humanitarian intervention [by

external forces within a state’s territory] in cases of extreme humanitarian sufferin g.”g

In Bull's earlier work, it is evident that he endorsed a pluralist conception of international
society and was skeptical as to the existence of consensus on a universal conception of
justice which he viewed as necessary to advance solidarism, claiming “the tentative steps
that have been taken in our own times towards establishing the rights and duties of
individuals 1n 1international law do not in fact reflect agreement as to what in fact thesc
rights and duties are.”” Furthermore, the pursuit of justice, in the form of humanitarian
Intervention, was, 1n light of the realities of the geo-political environment of the Cold
War, viewed potentially too destabilizing to international order due to the threat of

conflict ensuing from any such intervention.

Nevertheless, 1t has been highlighted that even 1n this earlier work, there 1s evidence,
albeit brief of solidarist inclinations. Bull stated ““if any value attaches to order in world
politics, 1t 1s order among all mankind which we must treat as being of primary value, not
order within the society of states.”'” He went on to posit “the moral value of international
society has to be judged in terms of 1ts contribution to individual well-being, making this
the ultimate test of any ethical position.”'' Bull seemed optimistic that a movement in
this direction was indeed possible; suggesting that although in the twentieth century
attempts to apply the solidarist formula had “proved premature, this does not mean that
the conditions will never obtain in which it could be made to work.”'* Perhaps the work
which most illustrates Bull’s approbation of solidarist precepts and the ability to see
beyond the purely state-centric approach is the Hagey Lecture “The Concept of Justice in

International Relations” where he acknowledged that “issues about justice in international

® See Nicholas J. Wheeler *Pluralist or Solidarist Conceptions of International Society: Bull and Vincent
on Humanitarian Intervention’ Millennium: Jowrnal of International Studies. Vol. 21, No. 3, 1992, p. 468.
? See HEDLEY BULL, THE ANARCHICAL SOCIETY: A STUDY OF ORDER IN WORLD POLITICS (Macmillan)
1995, p. 146, [hereinafter BULL, THE ANARCHICAL SOCIETY]

'" See BULL. THE ANARCHICAL SOCIETY. p. 143.
"' See Nicholas J. Wheeler, *Guardian Angel or Global Gangster: A Review of the Ethical Claims of

International Society’, Political Studies, Vol. 44, No. 1, 1996, p. 1.25.
2 Se¢ BULL, THE ANARCHICAL SOCIETY, p. 232.



relations.... [are] profound questions about the world community or society in which we
live.”"” Indeed Bull became increasingly critical of this pluralist normative foundation.
which rests on the assumption that states operate in a way which 1s intrinsically beneficial
for 1ts citizens, asserting, ““the rights and benefits to which justice has to be done ... are
not simply those of states and nations but those of individual persons throughout the
world.”'* Such statements clearly illustrate a progression from a state-centric
perspective. Similarly 1n the lecture, Bull enounced a more solidarist outlook,
submitting that ~Western states had both a long-term interest and a moral obligation in
strengthening justice in world politics.”" Furthermore, as Linklater and Suganami note
Bull suggested that the modern society of states had moved into the direction of
solidarism “by deciding that 1t 1s morally and legally entitled to take action to prevent
human rights violations while stopping short of embracing new principles of

L AT
humanitarian intervention.

Another advocate of the international society tradition, John Vincent, may be viewed as
pursuing an intellectual path similar to Bull, by also initially expressing pluralist
inclinations, but becoming increasingly solidarist in outlook. This development 1s
explicit in his two main texts; Nonintervention and International Order'’, and Human

' where the former advocated the principle of the rule

Rights and International Relations
of non-intervention in the affairs of other states, whereas the latter qualified that view

holding that intervention could be countenanced if a State violated basic rights. Vincent
was more positive than Bull about the role of human rights and rather than viewing them

as a dynamic which would undermine international society, deemed the doctrine of

'* See Hedley Bull, ‘The Concept of Justice in International Relations’, The Hagey Lectures, University of
Waterloo, (1983-84) p. 1.

'Y Sce Hedley Bull, ‘The Concept of Justice in International Relations’, The Hagey Lectures, University of
Waterloo, (1983-84) p. 12.

'* Sce Hedley Bull, ‘The Concept of Justice in International Relations’. The Hagey Lectures, University of
Waterloo, (1983-84) p. 13.

'® Sec ANDREW LINKLATER AND HIDEMI SUGANAMI, THE ENGLISH SCHOOL OF INTERNATIONAL
RELATIONS. A CONTEMPORARY REASSESSMENT (Cambridge Uni. Press) 2006. p. 13.. [hereinafter

LINKLATER AND SUGANAMI, THE ENGLISH SCHOOL ] | |
' See R, J. VINCENT. NON-INTERVENTION AND INTERNATIONAL ORDER (Center of International Studies)

gg’n'nceton Uni. Press) 1974 | | )
Sce R. 1. VINCENT. HUMAN RIGHTS AND INTERNATIONAL RELATIONS (Cambridge Uni Press) 1987

[hereinafter VINCENT, HUMAN RIGHTS AND INTERNATIONAL RELATIONS |



universal human rights as having had the potential to strengthen it. Although Vincent
acknowledged the principle of non-intervention enshrined in Article 2(7) of the U.N.
Charter, he also emphasized that international law had developed principles which
provided for the protection of human rights such as Articles 55 and 56 of the Charter.
Vincent set forth a general grounding of human rights, defining them as “the rights that
everyone has, and everyone equally. by virtue of their common humanity.”'” He
specifically focused on the concept of “basic rights’ acknowledging that whilst different
cultures may express different conceptions of human rights. a floor of fundamental
human rights existed, emphasizing; “a core of basic rights that is common to all cultures
despite their apparently divergent theories.”™" Following on from this, Vincent argued
that ““The failure of a government of a state to provide for its citizens’ basic rights might
now be taken as a reason for considering it illegitimate.” He then went on to posit that
the question as to whether humanitarian intervention should occur should “correlate with

a right on the part of individuals everywhere not to be treated outrageously.™’

In posthumously published work, Vincent expanded his solidarist outlook, challenging
Bull’s assertion that no international consensus existed as to what constituted justice,
stressing, ‘“‘we have to engage with an emerging notion of international legitimacy:
‘emerging since 1t can now be argued that the international law of human rights is
recognized as part of ius gentium intra se.... This opens up the state to scrutiny from
outsiders and propels us beyond non-intervention.”™ > He also went on to question
“whether states ought to satisfy certain basic requirements of decency before they qualify
for the protection which the principle of non-intervention provides.” Ultimately,

Vincent's exploration of individual human rights led him to recognize that 1f human

" See VINCENT, HUMAN RIGHTS AND INTERNATIONAL RELATIONS, p. 13.

% See VINCENT, HUMAN RIGHTS AND INTERNATIONAL RELATIONS, p. 48.

*! See VINCENT, HUMAN RIGHTS AND INTERNATIONAL RELATIONS, p. 1.5,

*> See R. J. Vincent and Peter Wilson, ‘Beyond Non-Intervention’ in IaN FORBES & MARK HOFFMAN
(EDS.). POLITICAL THEORY. INTERNATIONAL RELATIONS AND THE ETHICS OF INTERVENTION (Macmillan)
1993, p. 128.

* See R. J. Vincent and Peter Wilson, ‘Beyond Non-Intervention™ in JAN FORBES & MARK HOFFMAN

(EDS.), POLITIC AL THEORY, INTERNATIONAL RELATIONS AND THE ETHICS OF INTERVENTION (Macmillan)
1993, p. 125.
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rights are “to mean anything at all™ it is necessary to “reduce the domain defended by

non-intervention™

In the Post-Cold War environment, solidarist precepts began to be increasingly expressed
beyond the academic realm. In a speech delivered in 1991, (then) United Nations
Secretary General, Perez de Cuellar, declared “every state has the duty to fulfill in good
faith the obligations assumed by it in accordance with the United Nations Charter. ...
From this follows another essential proposition namely that each government is open to
scrutiny by the United Nations and 1s internationally accountable for its efforts to live up
to the precepts of the Charter.”> De Cuellar went on to stress. “The soverei onty which
resides 1n the people and i1s meant to be exercised for the benefit of the people can neither
be used against the people, nor for the destruction of the patrimony of humanity.... The
sovereignty that resides 1n the people and seeks to promote the welfare of the people
cannot 1gnore the suffering ot people, whether inside or outside its borders. Sovereignty
and solidarity are thus parallel concepts.”*® He concluded, "It is now increasin oly felt
that the principle of non-interference with the essential jurisdiction of States cannot be
regarded as a protective barrier behind which human rights could be massively or
systematically violated with impunity.... | T]he case for not impinging on the sovereignty,
territonial integrity, and political independence of States is by itself indubitably strong.
But 1t would only be weakened 1f 1t were to carry the implication that
sovereignty...includes the right of mass slaughter or of launching systematic campaigns
of decimation or of forced exodus of civilian populations in the name of controlling civil

D7

strife or insurrection.™”

Similarly, the statement adopted in 1991 by the Moscow Meeting of the Conterence on
the Human Dimension of the Conference on Security and Co-operation 1in Europe

(CSCE) rejected the principle of absolute State sovereignty and non interference in states

** See LINKLATER AND SUGANAMI, THE ENGLISH SCHOOL, p. 139. |
* See Perez de Cuellar Discusses Sovereignty and International Responsibility *The Review'. International

Commussion Of Jurists, No. 47, December, 1991, p.25. |
** See Perez de Cuellar Discusses Sovereignty and International Responsibility ‘The Review'. International

Commission Of Junists, No. 47, December, 1991, p.26. 3 o |
*! See Perez de Cuellar Discusses Soverei enty and International Responsibility ‘The Review’. International

Commission Of Jurists, No. 47, December, 1991, p.27. (emphasis added).



internal attfairs, and went on to draw a nexus between justice (in the form of the human
rights protection) and order; “issues relating to human rights. fundamental freedoms.
democracy and the rule of law are of international concern, as respect for these rights and
freedoms constitutes one of the foundations of the international order. ... the
commitments undertaken in the field of the human dimension of the CSCE are matters of
direct and legitimate concern to all participating States and do not belong to the inteinal
affairs of the State concerned.””® This trend continued in 1993 when the Vienna
Declaration and Programme of Action was adopted by consensus by the U.N. World
Conterence on Human Rights, which enounced that the protection and promotion of
human rights and fundamental freedoms was “the first responsibility of

29

Governments....[and] a legitimate concern of the international community.™

Nicholas Wheeler explores these contemporary developments in Saving Strangers which
enounces a solidarist vision “that looks to strengthen the legitimacy of international
society by deepening its commitment to justice.”™" Wheeler challenges the pluralist
conception of international society, emphasizing the “glaring contradiction between the
moral justification of pluralist rules and the actual human rights practices of states.™"
Instead, like Vincent, he advocates “upholding minimum standards of common humanity,
which means placing the victims of human rights abuse at the centre of its theoretical
project, since it 1s committed to exploring how the society of states might become more
hospitable to the promotion of justice in world politics.™ Following on from this
foundational premise, Wheeler goes on to set out a framework to provide the grounds to
justify legitimate humanitarian intervention. Although the tenets of State sovereignty and
13

non-intervention are still viewed as ‘“‘the constitutive rules of international society

Wheeler argues that humanitarian intervention can override these core tenets if four

28 See Final Statement, Moscow Meeting of the Conference on Security and C ooperation in Europe (CSCE)
1991, cited in HENRY J. STEINER & PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT. LAW,
POLITICS. MORALS (Clarendon Press) 1996 p. 371. (emphasis added)
% S¢e Vienna Declaration and Programme of Action, UN Doc A/CONF. 157/23 12 July 1993.
Y See NICHOLAS J. WHEELER, SAVING STRANGERS: HUMANITARIAN INTERVENTION IN INTERNATIONAL
SOCIETY (Oxford Uni. Press) 2000, p. 11 [hereinafter WHEELER, SAVING STRANGERS]
‘:  See WHEELER, SAVING STRANGERS. p. 27.
~ See WHEELER, SAVING STRANGERS, p. 38.
13

See WHEELER, SAVING STRANGERS. p. 28.




requirements are satisfied: there must be a supreme humanitarian emergency; the use of

force must be a last resort; the intervention must meet the requirement of proportionality.

and finally; there must be a high probability that the use of force will achieve a positive

humanitarian outcome.

Addressing the Gap

Whilst the English School has clearly focused a great deal on humanitarian intervention.
it has however, largely overlooked the issue of international criminal justice. This thesis

submits that an exploration of this 1ssue marks a natural progression for the following

ICaSOI1s.

Firstly, the focus of humanitarian intervention is concerned with bringing a halt to the
commission of widespread or systematic human rights violations of a state’s civilian
population. In cases where some level of humanitarian intervention occurred (Bosnia,
Kosovo, East Timor) atrocity crimes were committed on a scale which also led to calls
for investigations and prosecutions to be instituted with an international dimension.
Secondly, attempts at achieving accountability via international criminal prosecutions,
may be viewed as providing a form of “justice” which Humanitarian Intervention often
fails to provide. As Wheeler highlights, ““if we wait until the emergency is upon us, it
will come too late to save those who have been killed or forcibly displaced...This brings
us to an important point: in all cases covered in this volume, with the possible exception
-of the Kosovo one, military intervention came too late to protect civilians from the
killers”.* In other instances, military intervention did not come at all, as exemplified by
the ‘International Community’s’ failure to intervene to attempt to stop the genocide

which took place in Rwanda in 1994. Consequently, international criminal prosecutions

may thus be viewed as a potential forum to achieve some measure of justice for the

victims of atrocity crimes and their families.

Thirdly, the international investigation and criminal prosecution of atrocity crimes may

also be viewed as an expression of solidarism. As Linklater and Suganami highlight “the

i

* Sec WHEELER, SAVING STRANGERS, p. 34.



creation of international tribunals for investigating war crimes in Rwanda and in the
former Yugoslavia, and the establishment of the International Criminal Court. have

greatly strengthened the solidarist vision of the universal culture of human rights.””

Furthermore, whilst Wheeler posits that the reason the English School focused “on the
subject of humanitarian intervention is that it poses the conflict between order and justice

in international relations in its starkest form” >°

. this thesis will highlight that the issue of
international criminal prosecutions reveals a conflict between order and justice in
international relations in an equally stark form. Many of the normative tensions
explored 1n the context of humanitarian intervention, also manifest themselves with
regard to international criminal prosecutions. Thus, like humanitarian intervention,
international criminal investigations and prosecutions of atrocity crimes may also
represent a direct challenge to the pluralist conception of international society by their
potential ability to penetrate State sovereignty and via their promotion of the principle of
individual criminal responsibility, hold individuals up to the level of head of State,
responsible for their involvement in the ordering or commission of atrocity crimes.
Consequently, attempts to enforce atrocity law challenge conventional practice that
prioritizes national sovereignty over individual rights. Additionally, these institutions of
international criminal justice in some instances also challenge the principle of the
primacy of non-interference in a State's internal affairs by virtue of their power to order

the disclosure of documents which have traditionally been withheld under the principle of

national security.

Critically, like humanitarian intervention, international investigations and prosecutions of
atrocity crimes may also act as a potentially destabilising dynamic by undermining
attempts to achieve order through internationally mediated efforts to terminate conflhicts
via a negotiated political settlement. There has been only a limited exploration tfrom
English School scholars of this potential tension between attempts to achieve order via a

negotiated political settlement and justice via international criminal prosecutions. These

22 See LINKLATER AND SUGANAMI, THE ENGLISH SCHOOL, pp. 140-141. | |
See Nicholas J. Wheeler ‘Pluralist or Solidarist Conceptions of International Society: Bull and Vincent
on Humanitarian Intervention’ Millennium: Journal of International Studies. Vol. 21, No. 3, 1992, p. 463.




1ssues have however, received much more attention within the field of international law

and 1nternational human rights discourse, where it has been framed as the *Peace versus

Justice” debate.”’

Peace Versus Justice

The Peace versus Justice debate centres on the challenges associated with halting armed
conflict and the associated atrocity crimes committed during its course, via a political
negotiation process, whilst also attaining accountability via pursuing criminal
prosecutions against those implicated in the commission or ordering of such atrocity
crimes. As Scharf states “In order to end an international conflict or internal conflict,
negotiations often must be held with the very leaders who are responsible for war crimes
and crimes against humanity.””® Consequently, “The former or current heads of states in
which alleged crimes against humanity have occurred may prove to be essential to any
formula for political stability [and] peace.”™” This reality has often led to “the
metamorphosis of yesterday’s war mon ger into today’s peace broker.”" Within the
discourse focusing on the Peace versus Justice debate, two particular perspectives may be
discerned, which this thesis will categorize as ‘pro-negotiation” and “pro-prosecution’.
These may be seen to loosely mirror the order/justice debate which lies at the heart of

English School theory.

" See Anonymous, ‘Human Rights in Peace Negotiations’, Human Rights Quarterly, 18, 2. 1996; Felice D.
Gaer, ‘UN-Anonymous: Reflections on Human Rights in Peace Negotiations’. Human Rights Quarterly.
19, 1, 1997; Richard J. Goldstone, ‘Bringing War Criminals to Justice during an Ongoing War’. in
JONATIIAN MOORE (ED) HARD CHOICES. MORAL DILEMMAS IN HUMANITARIAN INTERVENTION (Rowman
& Littlefield) date; Michael P. Scharf ‘Justice versus Peace’ in SARAH B. SEWALL & CARL KAYSEN (EDS)
THE UNITED STATES AND THE INTERNATIONAL CRIMINAL COURT: NATIONAL SECURITY AND
INTERNATIONAL LAW. (Rowman & Littlefield); See Anthony D’ Amato, ‘Peace vs. Accountability in
Bosnia', American Journal of International Lav. Vol. 88, (1994): See Jack Snyder and Leslie Vinjamur,
‘Trials and Errors. Principle and Pragmatism in Strategies of International Justice’. International Security,
Vol. 28, No. 3, Winter 2003/04; See Anonymous. "Human Rights in Peace Negotiations’, Human Rights
Quarterly, 18.2. (1996): Richard J. Goldstone, ‘Justice as a Tool for Peace-Making: Truth Commissions
and International Criminal Tribunals’. New York Universitv Journal of International Law and Politics. \ ol
28, No. 3 (1995-96)
3% See Michael P. Scharf *Justice versus Peace’ in SARAH B. SEWALL & CARL KAYSEN (EDS) THE UNITED
STATES AND THE INTERNATIONAL CRIMINAL COURT: NATIONAL SECURITY AND INTERNATIONAL LAW.
ggowman & Littlefield) 2000, p. 179. _ .
See Mahmood Monshipouri & Claude E. Welch *The Search for International Human Rights and Justice:
Coming to Terms with the New Global Realities’. Human Rights Quarterly 23.2 (2001) 370 — 404, p. 392.
*" Payam Akhavan *The Yugoslavia Tribunal at a Crossroads: The Dayton Peace Agreement and Beyond.’

Human Rights Quarterly 18 (1996): 259, 271.
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Pro-Negotiation

The *pro-negotiation” perspective is primarily concerned with and supportive of
diplomatic 1nitiatives which strive to achieve a negotiated settlement during periods of
international or internal armed conflict. As Hannum highlights, “Anv negotiator’s
priority must be to end violence and in most cases, devise an acceptable means of power-
sharing among former enemies.”' In light of such objectives. demands for justice via the
prosecution of individuals implicated in atrocity crimes at the time of political mediation.
are often viewed by the ‘pro-negotiation’ perspective as a potentially destabilising
dynamic which may adversely affect and imperil the diplomatic initiative. The tension
becomes particularly acute where those involved 1n the negotiations may be potential
target of indictments. As D’Amato qustions Is it realistic to expect them to agree to a
peace settlement...[if] directly following the agreement, they may find themselves in the
dock? If they, or their close associates and friends, face potential life imprisonment by

simply signing a peace treaty. what incentive do they have to sign it

In light of such considerations, some ‘pro-negotiation’ advocates argue that the demand
for prosecutions whilst negotiations are ongoing “‘risks causing more atrocities than it
would prevent, because it pays insufficient attention to political realities.”* D Amato
further elaborates this dilemma, highlighting “*[h]Jowever desirable the idea of war crimes
accountability might appear in the abstract, pursuing the goal of a war crimes tribunal
may simply result in prolonging a war of civilian atrocities. This would surely be a
paradoxical result, for the idea of war crimes accountability is to deter the commission of

. : : . w44
war crimes and not to serve as a barrier to discontinuing them.

*! See Hurst Hannum, *Human Rights in Conflict Resolution: The Role of the Office of the High
Commissioner for Human Rights in UN Peacemaking and Peacebuilding”, Human Rights Quarterly. 28,
(2006) p. 22.

2 See Anthony D’ Amato, ‘Peace vs. Accountability in Bosnia’, American Journal of International Law,
Vol. 88, (1994) p. 500.

¥ See Jack Snyder and Leslie Vinjamuri, ‘Trials and Errors. Principle and Pragmatism in Strategies of
International Justice’, International Securitv. Vol. 28, No. 3, Winter 2003/04, p. 3.

* See Anthony D" Amato, ‘Peace vs. Accountability in Bosma'. American Journal of International Law.
Vol. 88, (1994) p. 500.
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The “pro-negotiation’ perspective demonstrates how amnesties* have been emploved 1n
order to facilitate a cessation of hostilities or enable a transition from authoritarian
military rule to nascent civilian-led democracy. This strategy was particularly prevalent
within Latin America during the political transitions which took place in the late 1980s
where the issue arose as to whether the successor regimes should institute trials against
the leaders of the juntas. In many cases the price of relatively peaceful transition was the
promulgation of laws which provided blanket protection for individuals connected with
the previous dictatorial regimes.*® As Huntington highl; ghts. “virtually every

authoritanian regime that initiated its transformation to democracy also decreed an

amnesty as part of that process.”*’

Similarly, in approving the *Governors Island
Agreement the 1993 Haiti peace deal which included an amnesty clause, the U.N.
Security Council stated the deal was “the only valid framework for resolving the crisis in
Haiti.”™*®

Such dynamics lead the ‘pro-negotiation™ perspective to emphasize the acute difficulties
diplomats involved in peacemaking negotiations face. In some respects. an analogy here
can be drawn with the “terrible choices’*” Bull recognized foreign policy makers were
confronted with over whether to rule out humanitarian intervention in deference to the
sanctity of State sovereignty, abandoning the victims of human rights abuses to their fate.
or to accept that a State forfeits its sovereignty when it commits serious violations of
human rights, which could potentially open the floodgates to intervention justified on
"human rights’ grounds, but ultimately predicated on more Machiavellian grounds (e.g.
territory/ resource acquisition). An "Anonymous’ article published in a leading human

rights journal, succinctly outlines the dilemma facing negotiators; “what should one do 1t

the quest for justice and retribution hampers the search for peace, thereby prolonging the

* Black's Law Dictionary defines amnesty as ‘the act of a sovereign power officially forgiving certain
classes of persons who are subject to trial but have not yet been convicted’. See BLACK'S LAW DICTIONARY.
(Weet Group) 1999, p. 83.

For more details see generally RUTI G. TEITEL TRANSITIONAL JUSTICE (2000)

*" See SAMUEL HUNTINGTON, THE THIRD WAVE: DEMOCRATIZATION IN THE LATE TWENTIETH CENTURY
SUm Of Oklahoma Press) 1991, p. 215

Su Statement of the President of the Security Council of July 15. 1993.

Y See Hedley Bull quote in LINKLATER AND SUGANAMI, THE ENGLISH SCHOOL. p. 140.
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war and increasing the extent of suffering? The quest for retribution or for a perfect

peace can result in a long war. s this defensible?™

Pro-Prosecution

In contrast, the ‘pro-prosecution’ perspective is primarily concerned with ending the
culture of impunity which has been a dominant feature of international affairs. Impunity
has been defined as “the impossibility. de jure or de facto, of bringing perpetrators of
human rights violations to account — whether in criminal, civil, administrative or
disciplinary proceedings — since they are not subject to any inquiry that might lead to
their being accused, arrested, tried and, if found guilty, convicted, and to reparations

being made to their victims.””'

The ‘pro-prosecution” perspective emphasizes the
existence of the positive duty in international law incumbent on States to either prosecute
or extradite to an appropriate alternative legal forum individuals who stand accused of
either committing or ordering the commission of atrocity crimes. Instead of viewing
institutions of international criminal justice as an impediment to peacemaking initiatives,
‘pro-prosecution’ advocates argue that these institutions can play a central role as a
mechanism to address conflict, and can actively contribute to peace. Additionally. “pro-
prosecution’ advocates submit that the pursuit of justice in the form of prosecutions.
particularly when held at the international level, not only actively addresses the culture of
impunity but also has additional benefits. Thus, it is argued that the prosecution of
atrocity crimes deters future transgressions by demonstrating that perpetrators are not
above the rule of law. As Argentina’s President Raul Alfonsin’s highlights, the decision
to embark on a series of criminal prosecutions against members of the former Junta
implicated in the country’s ‘Dirty War’ was predicated on the deterrence value; “Our
intention was not so much to punish as to prevent; to insure that what had happened could

847

not happen 1n the future. -

>0 S( ¢ Anonymous, ‘Human Rights in Peace Negotiations’, Human Rights Quarterly. 18.2, (1996) p. 249.
*! See *The administration of | justice and the human rights of detainees: Questions of the Impunity of
Perpetrators of Human Rights Violations (Civil and Political)’, Final Report prepared by Mr. Joinet
Pursuant to Sub-Commission decision 1996/119, U.N. Doc. E/CN.4/Sub.2/1997,20, June 26. 1997. Annex
ll pp. 13-14.
2 See Raul Alfonsin, ‘Never Again in Argentina’. Journal of Democracy. 4. No. 1, January 1993.p. 16.
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Additionally, the “pro-prosecution’ perspective has sought to draw an explicit nexus
between criminal prosecutions for atrocity crimes and reconciliation. Former President
of the ICTY, Antonio Cassese argued that “Trials establish individual responsibility over
collective assignation of guilt... justice [also] dissipates the call for revenge....bv dint of
dispensation of justice, victims are prepared to be reconciled with their erstwhile

S 3

tormentors, because they know that the latter have now paid for their crimes.”™

Similarly, former Canadian Foreign Minister Llovd Axworthy posited that. ~“Without firm

action on war crimes, reconciliation is doomed.”*

Many ‘pro-prosecution’ advocates also contend that the ‘pro-negotiation’ contention that
a choice must be made between peace or justice 1s both 1llusory and ultimately short
sighted. Instead, the maxim that “there can be No Peace without Justice™ 1s often
invoked. This phrase became a strategic rallying call for many *pro-prosecution’
advocates during the 1990s”> who argued that any peace secured without addressing the
commission of atrocity crimes would be tenuous, dysfunctional and ultimatelyv pyrrhic.
As Richard Goldstone, the former Chiet Prosecutor of the ICTY suggested, ““a negotiated
peace without responding to demands of justice would hardly be worth the paper 1t 1s
printed on. In many cases, one such superficial and fallacious peace returns 1n reality to
prepare the sly return of war....A peace concluded by war criminals returns finally to

. . . . u:()
serve their own aims....[and] will be known to be neither real nor durable.™

The *pro-prosecution’ perspective has been widely critical of diplomatic initiatives which
seek to negotiate with individuals implicated in war crimes, and which fail to accord
explicit support to justice mechanisms. Consequently, the ‘pro-negotiation  endeavours
are condemned as ‘Realpolitik™ which serves to reaffirm the culture ot impunity,

undermine the potential of justice and lead to a peace which it is argued rests on unstable

>3 Sec Antonio Cassese Staterent reproduced in ERIC STOVER AND HARVEY M. WEINSTEIN (EDS.) MY
NEIGHBOR. MY ENEMY. JUSTICE AND COMMUNITY IN THE AFTERMATH OF MASS ATROCITY (Cambndge

Uni. Press) 2004, p. 3-4 [hereinafter STOVER & WEINSTEIN, MY NEIGHBOR, MY ENEMY]

?4 Sce Lloyd Axworthy quote in WILLIAMS AND SCHARF, PEACE WITH JUSTICE? p. 222.

" Including Non Governmental Organizations (NGOs) such as Human Rights Watch. Amnesty
International.

* Sec Richard Goldstone quote in HAZAN, JUSTICE IN A TINE OF WAR, p. 63.
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: 57 : : : :
foundations.”” Negotiators are decried as “self-proclaimed realists who would put a
political settlement before justice™® and diplomacy castigated as “the antithesis to

. : ++59 C oy s C : :
justice, ~ Instead, elements within the “pro-prosecution” perspective submit that ~The

search for justice cannot be tainted by diplomatic or political considerations.”" with

some proposing “what we need now is the political will to pursie justice without

. 6]
compromise.

Aims of Thesis

1. — The thesis will explore the challenges faced by the Commission of Experts and the
International Criminal Tribunal for the former Yugoslavia (ICTY) during their attempts
to investigate and prosecute atrocity crimes. These institutions were selected for the
following reasons. Both bodies represented the first internationally mandated
mechanisms established to investigate (which the Commission was mandated to do) and
prosecute (which the ICTY was mandated to) violations of atrocity law. in this case
relating to atrocity crimes occurring in Croatia and Bosnia. Secondly, both institutions
would find themselves discharging their mandates whilst the conflicts in the Croatia and
Bosnia were ongoing, a dynamic which served to heighten the potential tensions between
peace and justice.’” This wider environment which the Commission and ICTY found
themselves operating contrasted starkly with both the institution which 1s in many

respects viewed as the historical predecessor to the ICTY ; the Nuremberg Tral for major

" See M. Cherif Bassiouni, ‘Justice and Peace: The Importance of Choosing Accountability over
Realpohtlk Case Western Reserve Journal of International Law, Vol. 35, No. 2, Sprning 2003.

® See M. Cherif Bassiouni & Marcia, ‘Sexual Violence. An Inv151ble Weapon of War in the Former
Yugoslavia’, Occasional Paper No. 1, International Human Rights Law Institute, DePaul University
College of Law, 1996, p. 2.

° Sec GEOFFREY ROBERTSON, CRIMES AGAINST HUMANITY. THE STRUGGLE FOR GLOBAL JUSTICE (Allen
Lane The Penguin Press) 1999, p. xvii [hereinafter ROBERTSON, CRIMES AGAINST HUMANITY]

*" See VIRGINIA MORRIS AND MICHAEL P. SCHARF, AN INSIDER’S GUIDE TO THE INTERNATIONAL
CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA. A DOCUMENTARY HISTORY AND ANALYSIS. Vol. 11
(Transnational Publishers) 1995, p. 181. [hereinafter MORRIS AND SCHARF, AN INSIDER'S GUIDE TO THE
ICTY Vol. II]
°! See M. Cherif Bassiouni & Marcia, *Sexual Violence. An Invisible Weapon of War in the Former
Yugoslavia’, Occasional Paper No. 1, International Human Rights Law Institute, DePaul University
College of Law, 1996, p. 2

** Although, the fighting in Croatla had largely subsided by the time the CoE and ICTY were set up, the
situation on the ground was merely an uneasy ceasefire and no comprehensive settlement had been reached.
Military engagements would again take place in 1994 and 1995, with the launching of the C roatian

oftensives ‘Operation Flash® and ‘Operation Storm’. with the aspects of the latter investigated by the
Tnbunal.
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war criminals®’; and the other ad hoc Tribunal established by the U.N. Security Council;

the International Criminal Tribunal for Rwanda (ICTR).

For Nuremberg, the preceding dynamics meant that the prosecution of senior Nazis
would not adversely impact on the wider strategy to end the War. The Allies were
actively engaged 1n fighting the Third Reich and its Axis supporters, and although the
Yalta Declaration stipulated their commitment to “bring all war criminals to a just and
swift punishment”, it also highlighted the Allies agreement on “common policies and
plans for enforcing the unconditional surrender terms which we shall impose together on
Nazi Germany after German resistance has been finally crushed.”* Consequently, with a
strategy of unconditional surrender being pursued, there were no delicate political
negotiations which could have been undermined by prosecutions. Furthermore, when the
Nuremberg trials were established, they would focus on individuals from an utterly
defeated State, whose power to adversely affect the outcome of the post-war environment

was negligible, and who were already detained in Allied custody.

Similarly, although the institutional architecture of the ICTY was largely replicated as an
international legal response to the Rwandan genocide via the establishment of the ICTR,
the Arusha tribunal was established after the genocide had been committed and a Tutsi-
led RPF rebel army had largely routed the Hutu genocidaires from Rwanda.” Thus,
again, the dilemma over the threat of prosecutions undermining delicate peace
negotiations was avoided. In contrast, both the Commission and the Tribunal would be
established during the course of the conflicts they were mandated to focus on.
Furthermore, unlike the Allies during World War Two, the ‘International Community .

was until the final stages of the conflict in the former Yugoslavia, clearly reluctant to

* For further details on the Nuremberg Trial of Major German War Criminals see TELFORD TAYLOR, THE
ANATOMY OF THE NUREMBERG TRIALS (Alfred A. Knopf) 1992; WHITNEY R. HARRIS. TYRANNY ON
TRIAL. THE TRIAL OF THE MAJOR GERMAN WAR CRIMINALS AT THE END OF WORLD WAR I AT
NUREMBERG 1945-1946 (Southern Methodist Uni. Press) 1999.

* See The Yalta Declaration. 1945.

° The genocide took place from April to mid-July 1994. The establishment of the ICTR largely followed
the same procedures as those used to establish the ICTY. The U.N. Secretary General appointed a fact
finding team in August 1994 which found evidence of grave violations of international humanitanan law.
Based on these finding the U.N. Secunty Council established the ICTR under Security Resolution 955.
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engage in any military operations beyond peacekeeping.®® Instead the primary focus was
on an attempt to facilitate a negotiated settlement. This strategy necessarily entailed
dealing with the senior political and military leaders of the various *warring factions™®’

?

who retained, by virtue of their involvement in the diplomatic process. varying degrees of
international legitimacy. These dynamics produced a clear challenge for the Commission

and the Tribunal, whose investigations would lead them to focus on some of the very

individuals deemed to be essential to any negotiation process and subsequent settlement.

The ICTY was also selected as the main case study for the thesis in order to assess
whether useful indications of the challenges which may confront the International
Criminal Court (ICC) may be discerned from its operation. With the ICC already
established, it 1s inevitable that 1t will, like the ICTY, face the challenge of investigating
and possibly issuing indictments where alleged atrocity crimes have been committed
whilst conflicts are ongoing. Thus, like the ICTY, tensions over pursuing justice in the
form of criminal prosecutions whilst negotiations are taking place in an attempt to resolve

the conflict, are likely to arise.

2 - The thesis seeks to critically assess a number of key premises made by ‘pro-
prosecution’ advocates. In does so in recognition that “Many assumptions about the
effects that justice has on individuals and societies have gone unexamined and

5968

unchallenged for too long,”* noting Forsythe’s premise that, “International criminal

courts are assumed to reflect wise policy simply because it is morally unacceptable to

°® Even when the use of force was finally applied by the ‘international community” during Operation
Deliberate Force, where NATO air-strikes and the Multinational Brigade Rapid Reaction Force (RRF)
targeted Bosnian Serb positions, contrary to popular conception, it would be done in an extremely limited
and measured way and was explicitly linked to the wider central strategy of achieving a negotiated
settlement.

°7 The phrase ‘warring factions' has tended to be controversial within the discourse covering the wars in
Croatia and Bosnia. Some commentators assert that such language was used by sections of the
international community as a way of blurring the distinction between aggressor and defender. perpetrator
and victim, in an attempt to infer moral equivalence between the parties and deflect calls for intervention to
support the Bosnian Government or Bosnian Muslims, See generally SINiMs. UNFINEST HOUR. Whilst this
contention may be in certain respects valid, the phrase is applied here in its neutral context. merely to refer
to forces within Bosnia and those proxy forces from Serbia and Croatia. who engaged 1n military operations
against each other.

*% Se¢ STOVER & WEINSTEIN, MY NEIGHBOR, MY ENEMY', p. 3.
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consider the alternative™” and that “social scientists who aspire to objectivity and critical

appraisal are often regarded as [being] in the camp of the immoral and as unsympathetic

sy 70

to human rights. Consequently. the thesis aims to critically assess two contentions

expressed by “pro-prosecution’ advocates:

(1) Firstly, the contention that “justice should be pursued without compromise.™’”' The
claim will be assessed via an assessment of the implications of attempting to incorporate
explicit provisions relating to the prosecution of individuals implicated in atrocity crimes

Into peace deals, and by examining the viability of alternative “pro-justice” options to

negotiating with individuals implicated in atrocity crimes.

(11) Secondly, the contention that ““there can be No Peace Without Justice.” The claim
will be assessed by examining the impact and consequences of the “International
Community's™ failure to actively pursue and arrest persons indicted for war crimes

(PIFWCs) 1n post-conflict Bosnia, particularly during the first eighteen months of the

international force’s deployment.

3. The thesis also seeks to critically assess dimensions of the ‘pro-negotiation’
perspective by examining the claims that States make to defend the sacrifice of
international and cosmopolitan values, which Linklater and Suganami highlight 1s "a

neglected area within the English School.”’* It aims to do this by exploring two specific

arcas.

(1) The reasons behind the *International Community’s’ failure to pursue justice in the
form of prosecutions in a more robust manner during the various peace negotiation

processes aimed at ending the wars in the former Yugoslavia, and

e e

° See David P Forsythe, *International Criminal Courts: A Political View’, Netherlands Quarterly of
Human Rights, Vol. 15, 1, (1997) p. 7.

" Sce David P Forsythe, *International Criminal Courts: A Political View’, Netherlands Quarterly of
Human Rights, Vol. 15. 1, (1997) p. 7.

"' See M. Cherif Bassiouni & Marcia. *Sexual Violence. An Invisible Weapon of War in the Former

Yugoslavia®. Occasional Paper No. 1. International Human Rights Law Institute, DePaul University
College of Law, 1996, p. 2.

72 : , - :
Sc¢ LINKLATER AND SUGANAMI, THE ENGLISH SCHOOL OF INTERNATIONAL RELATIONS. p. 241
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(11) The justifications advanced by NATO and the major troop contributing States for the

failure to actively pursue and arrest PIFWCs, particularly within the initial stages of post-

conflict peacebuilding in Bosnia.

Chapter Outline

Chapter one focuses on the establishment of the Commission of Experts and the
challenges the body faced in obtaining State cooperation. It also explores how the
Investigation nto atrocity crimes was perceived by some sources as a potential

impediment to obtaining a negotiated diplomatic settlement.

Chapter two focuses on the establishment and initial operation of the International
Criminal Tribunal for the former Yugoslavia. It includes a critical assessment of the
claim that the Tribunal was established due to a recognition by States of the active
contribution the body could make towards restoring peace to the region. It also explores
the acute challenges the Tribunal faced in obtaining State cooperation, particularly with

regard to the provision of intelligence materal.

Chapter three focuses on three specific areas. Firstly, 1t explores the debate within the

U.S. administration during 1995, which effectively set the parameters of the mandate for
the proposed international peacekeeping force to be deployed in Bosnia once the conflict
had ended, and how this impacted upon the Tribunal. Secondly, it critically assesses the
‘pro-prosecution’ contentions that Milosevic should have been indicted at Davton and

that further military operations should have been pursued instead of negotiation. Finally.
it explores the Dayton Peace negotiations and the Tribunals endeavours to keep the 1ssue

of atrocity crimes on the agenda.

Chapter four focuses on the immediate post-conflict environment in Bosnia, critically
assessing the justifications advanced by NATO for its failure to actively pursue persons
indicted for war crimes (PIFWCs). It also critically assesses the contention that domestic

prosecutions for atrocity crimes were a viable option in the region and explores the
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impact of failing to pursue a robust arrest strategy against PIFWCs during the initial two

years post-Dayton.

Chapter tive examines the additional reasons behind NATO’s unwillingness to pursue
PIFWCs, assessing how considerations of force protection and a reluctance to engage in
Operations Other Than War (OOTW) were of significant influence. The chapter ¢oes on
to examine the Tribunal s continued struggle to obtain intelligence material from States,

and explores how under a new Prosecutor. innovative strategies were developed in order

to induce NATO’s cooperation in arrest operations.

The conclusion will review the main findings of the thesis, and seek to assess how these

insights may inform the challenges which the International Criminal Court (ICC) is likely

to confront.

The main contributions of the thesis will be empirical. The author was granted access to
the U.N. Commission of Experts archive by the former Chairman of the Commission
Cherit Bassiouni, during a fellowship at the International Human Rights Law Institute,
Depaul University College of Law and chapter one draws heavily on insights gathered
from this material. The author also conducted a series of interviews with key individuals
involved 1n various ways with the Commission and Tribunal. These include former
senior officials within the U.S. State Department and Department of Defense, and

Tribunal officials including former investigators, and members of the Office of the

Prosecutor (OTP).



Chapter One: Uncharted Territories: The Commission of Experts and international

ctforts to 1nvestigate atrocity crimes.

Chapter one focuses on the establishment of the Commission of Experts.' the first
international body to investigate atrocity crimes since Nuremberg. The Commission.
established by the U.N. Security Council acting under Chapter VII of the U.N. Charter,
was mandated to imnvestigate allegations of atrocity crimes committed 1n Croatia and
Bosnia, gather relevant material, and submit a report to the United Nations Oftice of the
Secretary General. It would act as a catalyst for the establishment of the International
Criminal Tribunal for the former Yugoslavia (ICTY) and several of its investigations
would form the foundational basis of the Tribunal’s first indictments. However. the
Commission would be confronted with a myriad of challenges; bureaucratic. financial

and logistical, all of which would undermine its capacity to discharge 1ts mandate

effectively.

The chapter will also demonstrate how the Commission faced protracted problems in
obtaining State cooperation for a variety of reasons. The British Conservative
Government viewed the establishment of the Commission as a potentially disruptive
dynamic which could complicate and undermine diplomatic endeavours to obtain a
cessation of the hostilities. This view would lead to both the pursuit of a policy aimed at
restraining the investigative body’s potential power. and active measures to prevent
relevant material being obtained by the Commission. The chapter goes on to explore
how the twin objectives of obtaining a negotiated diplomatic settlement and investigating

atrocity crimes would inevitably end up clashing, with specific reference to The Vance

Owen Peace Plan (VOPP).

Although sections within the U.S. State Department would be more supportive of the
Commission, their endeavours to increase support in the form of intelligence sharing
would be constantly challenged and blocked by elements within the intelligence

community and The Pentagon. A reluctance to disclose methods and sources, and the

] . . .
Herematter, the Commission.



existence of serious concerns that an acknowledgment of U.S. possession of information
relating to atrocities would increase calls for it to become militarily involved. also

impacted upon the Commission’s requests for assistance.

Finally, the Commission’s investigations within the region will also be explored.
illustrating the difficult relationships the body experienced with several of the
international organizations operating on the ground, particularly the U.N. peacekeeping
forces 1n the region. Whilst this may in part be explained by the fact that the force
included contingents from States which perceived the Commission as a threat to the
negotiation process, the chapter will also demonstrate that the deep institutional
reluctance of peacekeeping forces to become embroiled in areas of human rights

investigations, also played a significant part.

International Responses to the Atrocities Committed in Croatia and Bosnia

On July 13, 1992 the U.N. Secunity Council adopted Resolution 764, the first in a series
of Resolutions which would prepare the legal ground for the creation of the International
Criminal Tribunal for the former Yugoslavia (ICTY). It reaffirmed that all parties to the
Yugoslav conflict should comply with their obligations under international humanitarian
law, in particular the Geneva Conventions, stressing that those who committed or ordered
violations of the Conventions would be deemed individually criminally responsible in

respect of such breaches.’

The warning was reinforced one month later, with the adoption of Resolution 771 which
demanded an immediate cessation of all violations of international humanitarian law.’
The Resolution also expressed the Security Council's intention to invoke its authority to
take binding decisions under Chapter VII of the U.N. Charter. and held that “all those
concerned in the former Yugoslavia and all military forces in Bosnia and Herzegovina

shall comply with the resolution™ warning that “noncompliance would result in the

> See S.C. Res. 764. UN. SCOR. 47th Sess.. 3093rd mtg. U.N. Doc. S RES 764 (1992)
' See S.C. Res. 764, U.N. SCOR. 47th Sess.. 3093rd mtg. U.N. Doc. S RES 764 (1992)
4+ 600 S.C. Res. 771. UN. SCOR. 47th Sess.. 3106th mtg. UN. Doc. S RES 771 (1992)
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adoption of further measures by the Council.™ It also called upon States and
humanitarian organizations to submit ~“Substantiated information™ regarding violations of

international humanitarian law, to the Council.

Despite the apparent toughening of attitudes within the Council towards the commission
of atrocity crimes, the language of elements of the Resolution was nebulous. As one of
the drafters noted, the failure to specifically define the term “substantiated information™
led to material being submitted of vastly differing standards. A number of governments
(e.g. Canada) only reported information which had been “corroborated by other sources .
whilst others (e.g. U.S.) merely provided open source material including newspaper
articles.® Other States avoided submitting any information on the grounds “that it had not
been “substantiated™ through judicial means™.” The general reluctance expressed by
many States to disclose material relating to violations would be a recurring theme tor

both the Commission and the Tribunal.

The Human Rights Commission and the CSCE

By mid-August 1992, the U.N. Human Rights Commission appointed former Polish
Prime Minister, Tadeusz Mazowiecki as Special Rapporteur on the Former Yugoslavia.
His September 3, 1992 report emphasized. “The need to prosecute those responsible for
mass and flagrant human rights violations and for breaches of international humanitarian
law.” Mazowiecki went on to suggest that in order “to deter future violations....a
systematic collection of documentation on such crimes and of personal data concerning
those responsible [was necessary].” He concluded, "A commission should be created to

assess and further investigate specific cases in which prosecution may be warranted.

5 Soe S.C. Res. 771, U.N. SCOR, 47th Sess.. 3106th mtg. UN. Doc. S'/RES 771 (1992)

6 See MICHAEL SCHARF BALKAN JUSTICE: THE STORY BEHIND THE FIRST INTERNATIONAL W AR CRIMES
TRIAL SINCE NUREMBERG. (Carolina Academic Press) 1997, p. 39 [hereinafter SCHARF, BALKAN JUSTICE]
7 See SCHARF, BALKAN JUSTICE p. 39.

* See Periodic Report of the Special Rapporteur, U.N. Doc. A'47:418-S 24516, at 14-15. In his three year
tenure. Mazowiecki would write eighteen reports, before resigning in protest at the international
community's failure to protect the Srebrenica safe area. For more details see Konstanty Gebert. *In
Investigating Human Rights Abuses. Reporting Is Not Enough’. Transitions. January 26. 1996. pp. 40-44.
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On September 28, 1992, three Rapporteurs were appointed under the CSCE Moscow
Human Dimension Mechanism to Bosnia-Herzegovina and Croatia. Ambassador Correl.
Ms. Thune and Mr. Turk were mandated to “investigate reports of atrocities against
unarmed civilians in Croatia and Bosnia, and to make recommendations as to the
feasibility of attributing responsibility for such acts.™” The Rapporteurs recommended

that a committee of experts immediately be convened to propose the necessary rules for

the collection of information on suspected war crimes.

A Commission of Experts

Within two weeks, on October 6, 1992, the Security Council unanimously adopted
Resolution 780.'"" The Resolution requested the Secretary General establish ““as a matter
of urgency, an impartial commission of experts to assess the information submitted
pursuant to Resolution 771 (1992) and the present resolution, together with such further
information as the Commission of Experts may obtain through its own
Investigations....with a view to providing the Secretary General with 1ts conclusions on
the evidence of grave breaches of the Geneva Conventions or other violations of
humanitarian law in the territory of the former Yugoslavia.”'' Behind the unanimity of
the vote however, clear divisions existed within the Council, and the negotiations
surrounding the drafting of the Resolution involved acrimonious disagreements,
particularly between its initial sponsor the U.S., and the U.K. "> Former Bush
administration State Department official, Michael Scharf recalled, “It became very clear
to me and my colleagues that what the British were doing from the very beginning was

obstructionistic.”"

The ‘pro-prosecution’ elements within the State Department lobbied for the Security
Council Resolution to include three particular elements which they viewed as non-

negotiable. These related to: the body’s title, mandate, and mechanism to ensure State

? See MORRIS AND SCHARF., AN INSIDER'S GUIDE TO THE ICTY Vol. Il p. 213.

% See S.C. Res. 780, U.N. SCOR. 47th Sess., 3119th mtg. U.N. Doc S'RES 780 (1992)
'l See S.C. Res. 780. U.N. SCOR. 47th Sess.. 3119th mtg. U.N. Doc S'RES 780 (1992)
2 Notably. although several States made supportive speeches during the ensuing debate within the Secunty
Council after the Resolution was passed. the U.K. remained silent.

'Y See Michael Scharf comments in. “Getting Away with Murder’. Panorama, BBC. December 13. 1993



cooperation. Firstly, it was proposed the new body be named the War Crimes
Commussion, thus invoking the historic precedent of the investigative body which
preceded Nuremberg, the United Nations War (UNWCC) Crimes Commission.

Although this linkage conveniently overlooked the fact that the UNWCC was in many
respects viewed as a failure, it was done to create the expectation that war crimes
prosecutions would tlow from investigations, as had been the case at Nuremberg. The
U.K. opposed the suggested title, preferring the body be merely referred to as a
committee of inquiry with no mention of war crimes. The rather insipid compromise title

‘impartial Commission of Experts™ was finally agreed upon, in order to placate the U.K."s

objections.

Secondly, 1t was proposed the Commission should have the authority to launch its own
investigations. Again the U.K. was opposed to the suggestion. Williams and Scharf
highlight that the U.K. “made no secret of its preference that the commission be limited
to a passive group which would merely analyze and collate information that was passed
to them.”'* As one former State Department ofticial remembered, “they [the U.K.]
wanted one of those anonymous committees that produce endless reports which no one

29

reads.””> The proposal was included in the Resolution after the British reluctantly
backed-down due to high-level interventions by U.S. Government officials.'® However,
the U.K. managed to undermine this potential capability by blocking the inclusion of a
specific budget for the Commission, which given its own dire record of late payment of
U.N. dues, the U.S. found it hard to object to. Instead as the Secretary General stated in
his October 14, 1992 report on the establishment of the Commission, “The

expenses. ...will be met as far as possible from existing resources.”"’ However, “existing
resources” were severely limited. meaning that the Commission would come nto

existence without any money for field investigations, and it would take over one year

before alternative funding could be located.

' See WILLIAMS AND SCHARF, PEACE WITH JUSTICE?, p. 94.

"> Comment of former State Department official, See Iain Guest, *On Trial — The United Nations. War
Crimes and the Former Yugoslavia'. The Refugee Policy Group, September 1995, p. 55. [Hereinatter
Guest, On Tnal]

'® See MORRIS AND SCHARF. AN INSIDER'S GUIDE TO THE ICTY Vol. 11, p. 26.

'" See UN Secretary General's report on the Establishment of the Commission of Experts. October 14.
1992, S:24657.
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The third element the ‘pro-prosecution” advocates proposed was the inclusion of
terminology which would request States, relevant U.N. bodies and other relevant
organizations to provide the Commission with substantiated information in their
possession concerning violations of international humanitarian law. including grave
breaches of the Geneva Conventions being committed in the territory of the former
Yugoslavia within thirty days of the adoption of the resolution and as appropriate
thereafter. Supporters of an activist Commission envisaged that this “request,” which
was Included 1n the final text of the Resolution, would enable the body to quickly gain
access to valuable information. However, although a few States would provide the
Commission with some material of interest, the “request™ for information, like the one

contained 1n Resolution 771, was almost exclusively 1gnored.

The disagreements within the Security Council surrounding Resolution 780'° would set
the tone for an ongoing debate between those who advocated a robust Commission and
Tribunal and those who sought to limit their scope and minimize their impact. Although
Scharf characterizes the U.K. as the main opponent to the Commission, the former State
Department official fails to highlight that significant differences of opinion also existed
within the U.S. administration regarding the desirability of pursuing war crimes
investigations and prosecutions. Much of the literature focusing on the establishment ot
the Commission and the Tribunal has tended to portray the State Department as being
‘pro-prosecution.’ ' Indeed, John Shattuck, (then) U.S. Under-Secretary of State for
Democracy, Human Rights and Labor highlighted that several officials including himself.
Jim O’Brian, Conrad Harper. James Matherson and David Scheffer. formalized
themselves into a “human rights coalition’*” and were vocal supporters of both bodies.
However. these advocates were engaged in a constant battle with other elements of the

Bush administration, including colleagues in the Bureau of European Affairs (EUR),

'8 Resolution 780 was followed by Resolution 787 in which the Security Council welcomed the
establishment of the Commission and requested it to “pursue actively i1ts investigations [of]....grave
breaches ... and other violations of international humanitarian law.™

19 Soe Bass., STAY THE HAND OF VENGEANCE: Leslie Vinjamuri, * Trading Order for Justice? Prosecuting
War Criminals In The Aftermath of Conflict’, (2001) PhD (Columbia University). p. 206.

¥ See JOHN SHATTUCK. FREEDOM ON FIRE. AMERICA AND TS RESPONSE TO THE HUMAN RIGHTS W AR OF
THt 1990s (Harvard Uni. Press) p. 12. [heremafter SHATTUCK. FREEDOM ON FIRE]
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who, like the British government, were also concerned that such justice initiatives could
complicate the ongoing diplomatic negotiation process striving to achieve a peace
settlement for the region. Similarly, the Department of Defense (DoD) and National
Security Council (NSC) accorded little priority to the pursuit of justice; with NSC staffer
Richard Clark declaring that all policy relating to human rights issues would have to be
“consensus driven.”*' This allowed the NSC and the Pentagon to effectively block many
moves by the “pro-prosecution’ elements within the State Department to implement a
more proactive approach. For example, David Scheffer’s proposal that the administration
publicly announce that it would “use all available means to continue gathering ¢vidence
against war criminals™ would be rebuffed=* and Shattuck’s proposal to visit the region

opposed.

The Commission Gets to Work?

On October 10, 1992, Protessor M. Cherif Bassiouni received a telephone call from his
friend Ambassador Nabil El-Arabi, Permanent Representative of Egypt to the U.N.,
informing him of the establishment of the Commission and revealing that the U.N.
Secretary General, Boutros Boutros Ghali intended to appoint Bassiouni to it. Bassiount,
an Egyptian born American citizen and Law Professor at the International Human Rights
Law Institute, DePaul University College of Law, Chicago, had spent most of his
professional life working on various international criminal law, human nights, and
humanitarian law 1ssues, and was a leading authority on the law relating to crimes against
humanity.” On October 20 1992, Bassiouni was contacted by Carl Fleischauer, the
Under Secretary General and Legal Counsel to the U.N., who confirmed his appointment

to the Commission, and also inquired if he would serve as Chairman. Bassiouni was

"' See SHATTUCK, FREEDOM ON FIRE, p. 123.
** See David Scheffer, *Three Memories from the Year of Origin, 1993 in The ICTY 10 Years On: The

View from Inside, Journal of International Criminal Justice, Vol. 2. No. 2. June 2004, p. 356.

** The following section on the Commission of Experts draws heavily on material accessed whilst
researching the Commission’s archive, including: minutes of the meetings; internal memos; U.N. telefaxes:
correspondence with U.N. member States. This material has been further supplemented with the personal
notes and diary of Chenf Bassiouni.

** Bassiouni was instrumental in navigating the U.N. Torture Convention through the labyrinthine
committee stages of the U.N.. after a number of States had acted to side-line the treaty, and had spent much
of his professional career working on ways to advance the goal of establishing an International Criminal

Court.




keen to take up the post and was surprised to learn that Frits Kalshoven had been
appointed as Chairman.”> He would subsequently discover that Ralph Zacklin. a senior
statfer in the U.N.’s Office of Legal Affairs (OLA) had convinced Boutros Ghali that
Bassiouni should not assume the position, due to concerns that a Muslim Chair might
send the wrong message to the Serbs regarding impartiality.® The incident would mark
the commencement of a bitter struggle between the two men, with Bassiouni believing
Zacklin to have “an agenda that went far beyond simply not wanting to send the wrong

public relations message to the Serbs.”™’

Eager to 1ron out a number of 1ssues, Bassiouni sent an internal memo to the other
Commissioners, which included a discussion paper for the first meeting and a proposed
agenda. He suggested that the Commission should divide its tasks into a number of
phases, with Phase One consisting of “the gathering, correlation and analysis of available
data” and Phase Two ““devoted to the Commission’s own investigation and fact
finding.”*® The memo also contained a proposed agenda for the first meeting. However.
during the meeting held on November 4, 1992, disagreement emerged as to what
direction the Commuission should take. The nebulous wording of Resolution 780 and the
absence of any explicit mention of a Tribunal led to debate over whether the body should
prepare legal cases, or merely compile an archive.”” Officials from the OLA argued that

the evidence should be “demonstrative” rather than “evidentiary.™" Some of the

*> The five Commission members appointed were Professor Frits Kalshoven, Emeritus Professor of
International Humanitarian Law at the University of Leiden (The Netherlands), (Chairman): M. Chent
Bassiouni, Professor of Law at DePaul University College of Law and President of DePaul University’s
International Human Rights Law Institute (Egypt); Commander William Fenrick, Director of Law for
Operations and Training in the Department of Defense (Canada); Professor Torkel Opsahl, Professor of
Human Rights Law at Oslo University, President of the Norwegian Institute of Human Rights and former
member of the UN Committee on Human Rights and the European Commission on Human Rights
(Norway); and the Hon. Keba M’Baye, former President of the Supreme Court of Senegal. former
President of the Constitutional Council of Senegal, and Former President of the International Court of
Justice (Senegal). Bassiouni would later characterise the overall composition of the commission as “a great
group of people but for another purpose [the compilation of analytical reports] than the one we had to
do....none of them had faced difficult circumstances of having to investigate and obtain evidence in time of
war.” Interview with M. Cherif Bassiouni.

** M. Cherif Bassiouni personal diary.

7 Interview with M. Cherif Bassiouni.

** Internal Memorandum To the Commissioners from M. Cherif Bassiouni. October 30. 1992

** See Guest, On Trial, p. 59.

¥ See Guest. On Trial, p. 60.



Commuissioners disagreed with this, arguing that the compilation of criminal cases was
paramount. Zacklin, who had been appointed the Commission’s Legal Counsel. also
gave a brief presentation. Zacklin foresaw that the need to gather detailed information
“will no doubt. call for the development by you of innovative working methods and

procedures. In this, you can count on the full support of the Secretariat.’’ Bassiouni

)

[ .

experience over the database, would in time, however, reveal such assurances to be

hollow.

Funding Problems

The Commission was to be administered by the U.N."s OLA. However, the OLA’s
primary function was to advise the Secretary-General on legal matters, not oversee
investigatory bodies intending to launch field investigations, leading to suggestions that it
was “singularly ill-equipped to administer the Commission.”> Already suffering from
an increased workload and a zero growth budget, the OLA could only access additional
funding by gaining the approval of the Advisory Committee on Administrative and
Budgetary Question (ACABQ). This U.N. financial monitoring body, established to
review spending proposals for the General Assembly. was driven by a zealous
determination to curb U.N. spending. Thus, when the OLA submitted the Commission’s

initial budget, 1t was cut by a third in December 1992 % Furthermore, the budget was

only extended until the end of August 1993.

Given the restrictions imposed by the ACABQ’s cuts, it was essential to secure
alternative sources of funding including a trust fund comprising voluntary contributions.
Such trust funds are a common source of U.N. funding and several members of the
Commission were now hopeful that the failure to provide specific U.N. funding could be
overcome via this means. Kalshoven drafted a letter requesting funds directly from
Member States. However, the move was opposed by the OLA, with Francis M. Ssekandi.
the Deputy Director of the General Legal Division, OLA. informing Zacklin, “we believe

that the appeal for voluntary contributions should in any event be made by the Secretary

Y1 Commission minutes. First Meeting. November 4. 1992, emphasis added.

32 See Guest, On Trial, p. 63.
¥ From $1.000.000 to $680.000



General and not the Chairman of the Commission.” The memo went on to posit that

“authorization or approval by the General Assembly for soliciting voluntary contributions
1S necessz&n*y."'"3':1 Attempts by the Commission to expeditiously resolve its financial
problems were becoming embroiled in bureaucratic wrangling, and it was only after U.S.
pressure that the General Assembly eventually approved a trust fund for the Commission
in March 1993. However, the Commissioners were not informed of this development by
the OLA until May, with funds being unavailable until July-August that year. Several

months of potential investigation time had been wasted.””

The limited and delayed funding may be interpreted either as a symptom of bureaucratic
inertia and poor management, endemic in many large institutions, or as a tactical
maneuver to impede the Commission's work. °® Either way. Bassiouni is unequivocal;
“[c]onsidering the Commission’s mandate and the extent and range of the violations
reported, 1t 1s incomprehensible that no resources were made available through the
regular UN budget process for either the investigations or the operating expenses of the
Commission.™’ He went on to dryly question, “If the Iran-contra investigation in the
United States cost over $40 million, how could a $1.3 million trust fund be sufficient in
the context of such large-scale victimization as had occurred in the former

Yugoslavia?”*

 UN Interoffice Memorandum, to Ralph Zacklin from Francis M Ssekandi, OLA, January 7, 1993.

* The voluntary fund would be used to cover the Commissions operating costs and investigations after UN
funding ended. The following countries contributed a total of $1,320,631: Austna, $20,000; Canada,
$237,000; Czech Republic, $1,000; Denmark, $15,201; Germany, $16,000; Hungary, $3,000; Iceland,
$500:; Liechtenstein. $3.184: Micronesia, $300; Morocco, $5,000; the Netherlands, $260,000; New
Zealand, $53,000; Norway, $49,978; Sweden, $94,955; Switzerland, $50,000; Turkey, $10,000; the United
States $500,000. Three permanent members of the UN Security Council Britain, France and Russia made
no contribution.

*® As Guest observes “UN rules are no obstacle when the political will exists. (Thus, in 1992 the Human
Rights Component of the UN transitional Authority in Cambodia (UNTAC) asked the Secretanat in New
York to establish a human rights trust fund to take in pledges of support that it was recerving from
governments. The fund was established, and the money was available. within a matter ot weeks.)”, see
Guest, On Tnal, p. 65.

*! See M. Cherif Bassiouni. *The Commission of Experts Established pursuant to Security Council
Resolution 780: Investigating Violations of International Humanitarian Law in the Former Yugoslavia’, in
ROGER S. CLARK AND MADELINE SANN (EDS.) THE PROSECUTION OF INTERNATIONAL CRIMES
(Transaction Publishers) 1994, p. 70. [hereinafter CLARK AND SANN, THE PROSECUTION OF
INTERNATIONAL CRIMES]

*® Sec¢ M. Cherif Bassiouni. *“The Commission of Experts Established pursuant to Security Council
Resolution 780: Investigating \iolations of International Humanitarian Law in the Former Yugoslavia'.
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Emerging Frustrations

With little in the way of tangible progress, the Commission began to receive negative
media coverage, with suggestions that the body had achieved little in the six months of its
creation.”” Tensions were also surfacing within the Commission, with some of the
members expressing frustration that things were not progressing with the necessary
urgency. A revelatory correspondence between the Chairman and one of the
Commissioners who was advocating a more pro-active approach, provides a valuable
insight into the pressures the Chairman evidently felt. Kalshoven confided I can assure
you that from the very first day, I have been hearing the reproach that we were doing —
nothing — meaning that we were not doing what they wanted us to do. In this respect, I
need hardly remind you that the very cxistence of the Commission finds its origin in
disagreement among members of the Security Council about the course to steer with
respect to the war criminality in former Yugoslavia.....1 am well aware....that public
opinion 18 increasingly losing patience with the rather ineffective way the international

community 1s handling the situation in the former Yugoslavia, and now 1n particular in

. 4940
Bosnia.”

The Commission’s Database

During its third meeting 1n mid-January 1993, consensus emerged over the need to gather
the data so far received by the Commission in an organized and systematic manner.
Consequently, Bassiouni was appointed “‘Rapporteur for the Gathering and Analysis of
the Facts.” However. the initiative was soon beset by problems, with funding objections
again being raised. In response to the request for $10,000 to purchase computers, the
U.S. member of the ACABQ reportedly recommended computers be transferred from the
U.N. mission in Cambodia, an option which would have further delayed the

commencement of work. Zacklin, suggested the Commission take a couple of old
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Occasional Paper No. 2. International Human Rights Law Institute, DePaul University, College of Law.
1996, p. 67.

¥ See Roy Gutman. *War Crime Unit Hasn t a Clue; UN setup seems designed to fail . Newsday, March 4.
1993,

* Telefax from Fritz Kalshoven. Chairman of Commission of Experts. to Commission member (emphasis

added)
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systems from the OLA which were about to be discarded; hardly an adequate response

given the size of the anticipated task.

" In light of the dire situation, Bassiouni proposed that the database be administered from
DePaul University’s International Human Rights Law Institute in Chicaco. of which he
was a Director. An inter-office memo reveals the OLA’s strong opposition to conducting
the work outside of U.N. premises; “we suggest that the United Nations should insist on
performing the services in Geneva and under strict control and supervision of the
commission.*' Bassiouni contested this, noting “most Rapporteurs of UN bodies work
elsewhere than at UN facilities.”** Objections were also raised over confidentiality and
security measures. These were addressed by a series of protectivemeasures which were
instituted: the site would be protected by an electronic security system linked to the
Chicago Police Department; documents would be stored 1n locked security cabinets with
copies stored in a secure off-site facility; and all persons working at the project would
sign and be bound by a confidentiality agreement. Given the lax security measures 1n
place in the Commission’s premises in Geneva (By late December 1993, the
Commission’s Geneva office still did not have a safe or shredder.*) such concerns

seemed somewhat misdirected.

With no viable alternative, the OLA reluctantly agreed to the proposal. After securing
$250,000 from the Soros Humanitarian Foundation** Bassiouni and a team of attorneys
and volunteer law students began work to compile the database from his University. The
team would go on to compile and organize over 64,000 pages of documentation.
However, the whole affair had further strained relations between Bassiouni, the OLA and

also Kalshoven (it was not until several months into the compilation of the database that

*' UN Interoffice Memorandum. to Ralph Zacklin from Francis M Ssekandi. OLA, January 7. 1993.
(emphasis added)

*2 See M. Cherif Bassiouni, ‘The Commission of Experts Established pursuant to Security Council
Resolution 780: Investigating \'iolations of International Humanitarian Law in the Former Yugoslavia’. in
ROGER S. CLARK AND MADELINE SANN (EDS.) THE PROSECUTION OF INTERNATIONAL CRIMES
(Transaction Publishers) 1994, p. 75.

Y Internal Minutes. Commission of Experts. Ninth Session, First Meeting. December 14, 1993,

* Donations would also be received from the Open Society Foundation. and the John D. and Catherine T.

MacArthur Foundation




the Chairman even formally acknowledged its existence.), although Bassiouni feels the
work carried out by the DePaul Database team was ultimately vindicated by the

subsequent commendation from the (then) U.N. Secretary General Boutros Ghali.

Obstacles to Information Gathering

It was anticipated that several key organizations working on the ground in Croatia and
Bosnia would provide a vital source of information. However, specific requests for
information were rebuffed by the International Commission of the Red Cross (ICRC) and
the United Nations High Commissioner for Refugees (UNHCR) both of whom claimed
their mandate precluded such disclosure.”” UNPROFOR was initially receptive to the
Commission's requests for information, although an internal telefax reveals that the
UNPROFOR liaison office in Geneva, which had at first permitted the Commission to
see reports, was becoming increasingly reluctant to provide access due to ““their
confidential nature”, leading to The Commission’s secretary appealing directly to the
Deputy Head of UNPROFOR, Cedrick Thorbury, in an attempt to have the Geneva
office revert to its initial policy.** In his report compiled after a Commission
reconnaissance mission to Croatia, Bill Fenrick, the Rapporteur for on-site investigations,
pointed out that UNPROFOR did not have a usable humanitarian law violation reporting
procedure 1n place, nor a central office to gather violation reports. However, he informed
the other Commissioners “at least one contingent [of UNPROFOR] concerned about the
possible long-term impact of turning a blind eye to humanitarian law violations, had

established its own reporting procedure and a central point for the collection of repor‘[s.""47

Fenrick also divulged that several U.N. Civilian Police (CIVPOL) officers had gathered

: . : . . e eie e 48
information concerning atrocities on their own initiative.

* The issue of disclosure would again be raised by the Tribunal, relating to ICRC personnel and the
organizations policy of non-disclosure, see ‘Red Cross: ‘Absolute Right to Non-Disclosure’, Tribunal
Update, No. 146, Institute for War and Peace Reporting, October 4-9, 1999.

% Commission internal correspondence — UN telefax transmission, From: Jacqueline Dauchy, To: M.
Chenf Bassiouni, March 9, 1993. Similar problems of obtaining cooperation from UNPROFOR were
experienced by Mazowiecki, See Konstanty Gebert. ‘In Investigating Human Rights Abuses. Reporting Is

Not Enough’, Transitions, January 26, 1996, p. 4.
*" Final Version of Mr. Fenrick’s Report on the Reconnaissance Mission to the Territory of the former

Yugoslavia, March 24. 1993.
* Final \'ersion of Mr. Fenrick's Report on the Reconnaissance Mission to the Territory of the former

Yugoslavia, March 24, 1993.
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States’ Non-Disclosure

The Commission’s work was seriously inhibited by the reluctance of most States to
provide information. Kalshoven contacted all the U.N. Member States permanent
missions in Geneva, with a request that they provide any material in their possession
which may have been of use to the Commission. However. the response was minimal.
particularly with regard to intelligence material. Bassiouni would berate this abject non-
disclosure, noting “Governments did not provide any intelligence information in their
possession.”49 The inadequacy of most government submissions was all the more
frustrating since 1t was anticipated that they would be “the Commission’s primary source

of information. ™"

[n the early stages of the conflicts in Croatia and Bosnia, Western intelligence services
were 1nitially relatively ill-prepared to gather information, and their human intelligence,
[humint] was limited. As Wiebes notes, 1t would not be until 1993 that the U.S. Assistant
Secretary of Defense established the Defense Human Intelligence Service, which came to
reside under the Defense Intelligence Agency (DIA).”' Similarly, the U.S. National
Security Agency (NSA) reportedly had a lack of translators and analysts trained in Serbo-
Croat.”” To a large extent these deficiencies related to the fact that most U.S. intelligence
agencies were operating on a Cold War mindset, focusing on the enemy in the East.™
Indeed, similar problems existed within other Western intelligence agencies which had
also paid scant attention to FRY. British Secret Intelligence Service (SIS - also known as
MI6), reportedly had difficulties in these early stages together with British Government
Communications Headquarters (GCHQ). A senior Defence Intelligence Staftf (DIS)

¥ See M. Cherif Bassiouni. ‘The Commission of Experts Established pursuant to Security council
Resolution 780: Investigating Violations of International Humanitarian Law in the Former Yugoslavia’.
Occasional Paper No. 2. International Human Rights Law Institute. DePaul University, College of Law,
1996, p. 22.

> See M. Cherif Bassiouni. *The Commission of Experts Established pursuant to Security council
Resolution 780: Investigating Violations of International Humanitarian Law in the Former Yugoslavia'.
Occasional Paper No. 2. International Human Rights Law Institute. DePaul University, College of Law.
1996, p. 25.

"1 See Cris WIEBES. INTELLIGENCE AND THE W AR IN BOSNIA 1992-1995 (Lit Verlag Munster) 2003, p. 52
[hereinafter WIEBES. INTELLIGENCE AND THE WAR IN BOSNIA] The Service was not officially activated by
the DIA until October 1995, and was only declared fully operational in September 1996.

52 Goe WIEBL'S. INTELLIGENCE AND THE W AR IN BOSNIA. p. 55,

53 6o WIEBES. INTELLIGENCE AND THE WAR IN BOSNIA. p. 54.



otficer acknowledged that British intelligence agencies ~had a bit of trouble getting up to
speed. It wasn't a priority they could quickly get good at. SIS and GCHQ needed to
improve their expertise in the language. On the frequencies [to be intercepted]. GC HQ

had to start almost from scratch. The quality at the beginning was a bit iffv. it was never

exceptionally good.”””

However, over time, these capabilities improved dramatically. Urban highlights that after
the imposition of a no-fly zone, more sophisticated intelligence-gathering aircraft were
deployed to the region enabling electronic intelligence to be gathered.”> The U.S.
intelligence community established a “Balkans Task Force™ (BTF) which included
representatives from the Central Intelligence Agency (CIA) and DIA. This was supplied
with intelligence from the National Reconnaissance Office (NRO) and NSA™. the latter
of which capitalized on the Bosnian Serb military’s limited ability to encrypt their
communications. As one U.S. military intelligence officer said ~If it ain't scrambled,
were listening to it.”>’ A separate Balkans Task Force was also established within the
Intelligence and Research section of the State Department (INR) which received
information from both U.S. intelligence agencies and the Private Military Company
(PMC), Military Professional Resources Incorporated (MPRI).” Additionally, the NSA
formed its own special Bosnia group in 1994.”” The U.S. embassies in Belgrade and
Zagrebé'0 contained both CIA and NSA personnel who were monitoring communication
traffic throughout the area, and the CIA and DIA were reportedly conducting clandestine
operations in Serbia.®’ U.S. Special Operations Forces (SOF) had infiltrated various
NGOs and humanitarian aid organizations within Bosnia, or were using them as cover,

and were reportedly permitted to use United Nations High Commissioner for Refugees

" See Captain Jonathan Cooke quote in MARK URBAN, UK EYES ALPHA. THE INSIDE STORY OF BRITISH
INTELLIGENCE (Faber and Faber) 1997, pp. 215-216. [heretnafter URBAN, UK EYES ALPHA]

> See URBAN, Uk EYES ALPHA, p. 216.

% See WIEBES, INTELLIGENCE AND THE WAR IN BOSNIA. p. 72.

*7 See anonymous U.S. military intelligence officer quote in Charles Lane and Thom Shanker. ‘Bosnia:
What the CIA Didn’t Tell Us™. New York Review of Books, May 9, 1996. p. 11.

% See WIEBES. INTELLIGENCE AND THE W AR IN BOSNIA. p. 66.

9 See WIEBES. INTELLIGENCE AND THE WAR IN BOSNIA. p. 72.

°“ In addition to focusing on Croatia, the CIA station within the US embassy in Zagreb was also responsible

for Republika Srpska.
ol See WIEBES. INTELTIGENCE AND THE WAR IN BOSNIA. p. 60.



(UNHCR) jeeps for their operations.®* Furthermore, Miro Tudjman, son of the late
president Franjo Tudjman and head of the Croatian Intelligence (POA) in the mid-1990s,
revealed that the CIA also spent at least $10 million on equipment in Croatian listening
posts intercepting telephone calls in Bosnia and Serbia; “All our [electronic] intellicence
in Croatia went online in real time to the National Security Agency in Washington,” savs
Tudjman. “We had a de facto partnership.”® The installation of CIA interception
equipment 1n a secret base in Croatia close to Sveta Gera, meant that the majority of
General Ratko Mladic’s (Commander of the Bosnian Serb Army) conversations were

64
recorded.

Similarly, as the conflict progressed and its involvement became more pronounced,
British efforts to gather information became more successful. Although the “UN itself

did not empower its peacekeeping or humanitarian forces to compile intelligence™",

UNPROFOR provided 1deal cover for British, French and Danish SOF national
intelligence cells (NICs) to be mnserted. Intelligence gathered by these NICs was
transmitted directly to national capitals and was not disclosed within the formal U.N.
system. Additionally, the British coordinating body for intelligence. the Joint
Intelligence Committee (JIC) established the Current Intelligence Group for the Balkans
and a Bosnia cell was established in the U.K. Defence Intelligence Staff (DIS).°® Within
eighteen months of the commencement of the contlicts, MI6 had operatives on the
ground and had recruited sources within all the warring factions including “excellent
sources close to Mladic.”®’ Furthermore, improved Signals Intelligence (Sigint)
capabilities meant that conversations between Mladic and his subordinates were regularly

intercepted.®®

°2 See US Special Operations Command, 10" Anniversary History, (MacDill, AEB). 1997, pp. 52-55.
*} See *What did the CIA know?". Nevesweek, August 27, 2001, p. 30.

4 See Gordan Malic, “Alleged CIA transcripts on Mladic published by the Zagreb Weekly. Globus,
translated on Southeasteurope onlince, January 19, 2006.

%5 Se¢ URBAN. UK EYES ALPHA. p. 214

66 ¢ WIEBES. INTELLIGENCE AND THE W AR IN BOSNIA. pp. 72-73.

67 ¢ WIERES. INTELLIGENCE AND THE W AR IN BOSNIA. p. 79.

68 ¢ URBAN. UK EYI'S ALPHA. p. 216.
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Evidently, although a number of Western States initially had limited capabilities on the
intelligence front, they quickly improved. Unsurprisingly. these capabilities and assets
were primarily used for the purposes of gaining a clearer insight into political and
military developments in the region, and by UNPROFOR troop-contributing states for the
purposes of force protection. As Air Marshal John Walker. (then) director of British
Detence Intelligence Staff (DIS) emphasized, “[Y]ou need a military intelligence job to
protect your troops. If you don’t. you pay for it in body bags.”””" Nevertheless, a number

of Western intelligence services were gathering material relating to atrocities.

According to a State Department official. “by the third week of September [1992] we had
a very large, comprehensive list of camps, with descriptions, places, information on

: .. 70
Inmates, conditions, maps.

U.S. Army Intelligence and Security Command ran
programmes In Germany and Italy to interview refugees and deserters from FRY, and 1n
a rare 1instance of inter-agency cooperation CIA agents interviewed survivors of the
detention camps and were accompanied by FBI sketch artists who attempted to
reconstruct likenesses of alleged perpetrators. In Croatia, the CIA also established the
Refugee Debriefing Center which recorded material from refugees coming from
Bosnia.”' Such refugee accounts contributed to an intensive study of ethnic cleansing
conducted by the agency which also used open source material and aenal reconnaissance
to document the destruction of over 3,500 villages, mass expulsions and murder of

7"}

Muslims. '~

Similarly. a member of Britain's DIS also revealed (in the context of a discussion relating
to the somewhat thorny issue of the U.S. withholding intelligence maternal from the
British due to their wide policy differences over Bosnia) that the U.S. possessed
intelligence relating to Serbian war crimes, “They [the U.S.] more or less admitted they

were holding stuff back from us, not everything but really the bits relating to the most

% See URBAN, UK EYFS ALPHA. p. 214,
% Sc¢e anonymous State Department official quote in Charles Lane and Thom Shanker. *Bosnia: What the

CIA Didn't Tell Us", New York Review of Books, May 9, 1996, p. 10.
" oo WIEBES. INTELLIGENCE AND THE W AR IN BOSNIA. p. 75.
> See Charles Lane and Thom Shanker. *Bosnia: What the C1A Didn’t Tell Us’. Newt York Review of

Books. May 9, 1996, p. 1..
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pronounced political divide. They didn't feel e took their information about Scrb

atrocities seriously enough.”"”

Wiebes also highlights that declassified U.S. government documents reveal that in 1992
and 1993, 1t had a good insight into atrocities committed in the various Bosnian Serb run
camps in North Western Bosnia including Omarska. He goes on to note that ““[a]ccording
to a senior US 1ntelligence official, US awareness on this issue was broad and well-
defined. Nevertheless, the reporting priority given to atrocities was nil....Reporting on
atrocities was seen as being aimed at three to five years down the road, for some ill-
defined effort to hold parties accountable.””* This rationale appears somewhat Spurious:
rather than “reporting atrocities three to five years down the road™ the Security Council
had already specifically established a Commission to examine allegations of violations of
international humanitarian law, and had explicitly asked States to provide information to

the new body.

Despite, the presence of strong supporters of the Commission within the U.S. State
Department, liaison with the body was generally accorded limited priority, with the task
assigned to an officer in the Human Right Bureau with little knowledge of Balkan affairs,
and to a short-term intern recently out of college.”” Although the State Department
would pass on several reports on atrocities in the former Yugoslavia to the Commission,
Bassiouni claimed “there was nothing 1n 1t that was particularly enlightening....it was

d.”’" In an attempt to increase the flow of information Bassiouni attended a

heavily edite
meeting with State Department officials where he was informed that in order to receive
intelligence material he would have to undergo security clearance. At a following
meeting Bassiouni was informed that any material disclosed could only be used subject to

approval by the State Department, a condition he was unwilling to be bound by.”*

"* Sce URBAN. UK EYES ALPHA. p. 241. (emphasis added)

"* Sce WIEBES. INTELLIGENCE AND THE WAR IN BOSNIA. p. 75. (emphasis added)

S Se¢ SAMANTHA POWER. A PROBIEM FROM HELL™. AMERICA AND THE AGE OF GENOCIDE (Basic
Books) 2002. p. 292. [hereinafter POWER, A PROBLEM FROM HELL"]

% See SHATTUCK. FREEDOM ON FIRE, p. 131.

" Interview with M Cherif Bassiouni.

"8 Interview with M Cherif Bassiouni.
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Clearly, large amounts of material which would have been veryv useful to the Commission
had been collected by U.S. As Power contends “No other atrocity campaign in the
twentieth century was better monitored and understood by the U.S. government.”’”’
However, information was not being passed on. Whilst this was partially predicated on
the contention expressed by the intelligence agencies that disclosure would reveal
methods and sources® deeper concerns were also being harboured by elements within the
Bush administration, particularly the DoD. Calls from the ‘pro-prosecution’ sections of
the State Department to increase disclosure were met with by “A quiet mini-firestorm of
negative reaction in the Pentagon among people who see it as an effort to bring

Americans into the conflict.”®

Bush’s foreign policy team applied criteria largely similar
to that enounced by President Regan's Defense Secretary Casper Weinberger, (known as
the Weinberger Doctrine) to determine whether the U.S. should use military force. In
1984, Weinberger proposals included the provisions that armed intervention (1) be used
only to protect the vital interests of the U.S. or its allies; (2) be in pursuit of clearly
defined political and military objectives; (3) be waged only as a last resort. To this, Colin
Powell, the Chairman of the Joint Chiefs of Staff (JCS) added the requirement of
“decisive force™ and a clearly defined “exit strategy™, and he was strongly opposed to
U.S. military action in Bosnia.”* As Samantha Powell notes, for the administration ~The
war [in the former Yugoslavia] was “tragic.” but the stakes seemed wholly humanitarian.
It met few of the administration’s criteria for intervention.”® Thus, the views of
Secretary of State, James Baker would prevail, who famously declared that the U.S. did
not “have a dog 1n this fight.” Consequently, the Bush administration assiduously
resisted defining the *Serbian Project™ as genocide throughout 1992 due to concerns that

the genocide label would have demanded a U.S. response.® Furthermore, despite having

intelligence from May 1992 of the existence of Bosman Serb-run detention camps located

il

" See POWER, A PROBLEM FROM HELL™ p. 264.
% For further details on this issue see chapters two and five.
81 See Charles Lane and Thom Shanker, *Bosnia: What the CIA Didn’t Tell Us’, New: York Review of

Books, May 9, 1996, p. 1.2.

%2 See Michael Gordon, ‘Powell Delivers a Resounding No on Using Limited Force in Bosnia®, Now York
Times., September 28, 1992.

8% See POWER, A PROBLEM FROM HELL™. p. 262.

“ See POWER. A PROBLENM FROM HELL™. p. 288. Power goes on to highlight that The White House never
issued a directive calling for research and analysis to determine whether a genocide case could be made
against Milosevic or FRY sce p. 290.
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throughout North West Bosnia, administration officials never publicly condemned the
camps or demanded their closure.”> When Newsday s Roy Gutman broke the story 1n late
July 1992 and continued to write a series of articles in August,*® U.S. State Department
spokesman Richard Boucher would confirm that the U.S. possessed evidence of the
camps. However, the administration quickly backtracked, when other<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>