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ABSTRACT

The Constitutive Act that contains the right to intervene by the African Union (AU) in
member states, being the first and only international treaty to contain this novel right,
has the potential to redraw the landscape of international law, with significant
famiﬁcations for the UN, member states and regional organisations as well as for the
way in which we understand and interpret mechanisms for conflict security. This is

because until now, the general understanding has been that regional organisations’

right to intervene has been secondary and ultimately under the express authorisation
from the United Nations.

Therefore, the purpose of this study 1s to address the different questions raised by the
AU’s 1nstitutional framework of regional security and explore how its constituent
norms sit alongside the more established rules of international law. In doing so, the
thesis aims to offer a better understanding of the evolving mechanism of African
regional security and the developing relationship between the UN and the AU. This
study builds on recent UN reform proposals and uses the Darfur conflict (2003) in the

Sudan as its case study. Finally, it concludes by assessing the longer term prospects
that the concerted efforts of the AU and the UN hold in the promotion of regional and

international peace and security.
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Introduction

A. Analytical Framework

1.1 The Background to the Thesis

The UN’s failure and the international community’s sheer inaction to prevent and punish
the 1994 genocidal massacre in Rwanda and the recent indecisiveness in the Darfur

conflict, which could potentially be the first case of genocide in the 21% century,

highlighted the world’s ambivalent attitude towards conflicts in Africa. In his speech,
Kofi Annan addressed the perception brought about by:

..the failure of the international community, including the United Nations,
to intervene to prevent genocide in Rwanda. That failure has had
especially profound consequences in Africa. Throughout the continent, the
perception of near indifference on the part of the international community

has left a poisonous legacy that continues to undermine confidence in the
Organization.”

The speech by Annan was made in a broader context; the UN’s own acknowledged
failure in post Cold War Afirica.’ In spite of its primary responsibility for peace and
security,’ the UN’s deplorable response to the conflicts in Liberia, Sierra Leone, Ethiopia,

Eritrea, DR Congo, Uganda, Sudan, Somalia, Burundi, and Cote d'Ivoire® led Aftica to

hold ‘the record of [...] wars and conflicts.’® In turn, the ensuing scenario ensured that
violent combat killed and displaced more people in Africa than in any other continent in

the post-Cold War period.’ As it turned out, the UN’s ambivalence towards conflicts in

! See chapter nine. See also the Darfur Peace and Accountability Act 2006 (US). See also The US
Secretary of State Colin L. Powell, ‘Testimony Before the Senate Foreign Relations Committee’,
Washington, DC September 9, 2004. See also, ‘Powell declares genocide in Sudan’, BBC News,
Thursday, 9 September, 2004.However, see the Report of the International commission of Inquiry on
Darfur to the United Nations Secretary General, UN Doc. $/2005/60, 25" January 2005.

2 Report of the Secretary General, The causes of conflict and the promotion of durable peace and
sustainable development in Africa, S/1998/318/37/ILM (1998) 913 para 11

* UN Secretariat, Report of the Independent Inquiry into the Actions of the United Nations during the
1994 Genocide in Rwanda, Doc. S/1999/1257(1999) December 16 (1999), 3.
* See chapter three and article 24 (1) of the UN Charter.

> For a historic account of some of these conflicts, see Adekeye Adebajo& Chris Landsberg, ‘Back to
the Future: UN Peacekeeping in Africa’, in Adekeye Adebajo & Chandra Lekha Sriram, Managing
Armed Conflicts in 21st Century, (Frank Cass Publishers, 2001).

® Yaounde Declaration (Africa: Preparing for the 21st Century), adopted 8-10 Jul. 1996, 9 6. 0.A.U
Doc. AHG/Decl.3 (XXXII). See also chapters three and five. - 16,0.A.U.

"The Commission for Africa, Our Common Interest: Report of the Commission for Africa (The
Commission for Africa, London and Addis Ababa, 2005), p. 200.




the continent reached its watermark during the world’s “sin of omission’® in the Rwandan
genocide.” In a mere 100 days, up one million Tutsis and moderate Hutus were
slaughtered.!® And more so, this tragedy occurred as ‘the majority of the international

community, impassive and apparently unperturbed, sat back and watched the unfolding

apocalypse or simply changed (TV) channels.”"

The ‘lack of political will’'* to act during those dark days leading to the catastrophic
period not only unearthed the utter failure of humanity, 13 but also rode roughshod over a
clear legal obligation under international law.'* Significantly, the genocide amounted to a
violation of a peremptory norm of law that obligated states and other international legal

persons (primarily inter-governmental organisations) not to commit genocide, but also

(according to Article I of the Genocide Convention) to prevent and punish the crime of

® Term used by the Secretary General to describe the world’s failure to prevent and halt the Rwandan

genocide. See ‘UN Chief’s Rwanda Genocide Regret’ BBC News, World Edition, March 26, 2004.
See chapter five.,

' See Report of Eminent Personalities to Investigate the Genocide in Rwanda and the Surrounding
Events, CM 12048 (LXVII), 29 May 2000. See Question of the Violation of Human Rights and
Fundamental Freedoms, In Any Part of the World, With Particular Reference to Colonial and Other
Dependent Countries and Territories, UN. ESCOR, Comm'n on Hum. Rts., 50th Sess., Agenda Item
12,9 24, U.N. Doc. E/CN.4/1994/7 (1994). Sce generally Final Report of the Commission of Experts
Established Pursuant to Security Council Resolution 935 (1994), U.N. SCOR, U.N. Doc. §/1994/1405
(1994); Report on the Situation of Human Rights in Rwanda Submitted by Mr. Rene Degni-Sequi,

Special Rapporteur of the Commission on Human Rights, Under Paragraph 20 of Resolution 5-3/1 of
25 May 1994, UN. ESCOR, Comm'n on Hum. Rts., 52d Sess., Agenda Item 10, U.N. Doc.

E/CN.4/1996/68 (1996); Report on the Situation of Human Rights in Rwanda Submitted by Mr. René

Degni-Séqui, Special Rapporteur, Under Paragraph 20 of Resolution S-3/1 of 25 May 1994, U.N.
ESCOR, Comm'n on Hum. Rts., 52d Sess., Agenda Item 10, U.N. Doc. E/CN.4/1995/7 (1995).

'! Romeo Dallaire, Shake hands with the Devil: The failure of Humanity in Rwanda (Arrows Books,
London, 2003) p. xvii.

'> Kofi Annan, speech, ‘Secretary-General Observes International Day of Reflection on 1994
Genocide,’” Geneva, April 7, 2004. http://www.unog.ch/news2/documents/newsen/sg04003e.htm. See
also Alison Des Forges, Leave None to Tell the Story: Genocide in Rwanda (New York: Human Rights
Watch; Paris: International Federation of Human Rights, 1999); Astri Suhrke and Bruce Jones,
‘Dilemmas of Protection: The Log of the Kigali Battalion,” in Howard Adelman and Astri Suhrke, eds.,
The Path of a Genocide: The Rwanda Crisis from Uganda to Zaire (New Brunswick: Transaction
Publishers, 1999); Gerard Prunier, The Rwanda Crisis, 19591994 History of a Genocide (London:
Hurst & Co., 1995); Scott Feil, Preventing Genocide: How the Early Use of Force Might Have
Succeeded in Rwanda: A Report to the Carnegie Commission on Preventing Deadly Conflict
(Washington, DC: Carnegie Commission on Preventing Deadly Conflict, 1998); Carnegie Commission
on Preventing Deadly Conflict, Preventing Deadly Conflict — Final Report; UN Secretariat, Report of
the Independent Inquiry into the Actions of the United Nations during the 1994 Genocide in Rwanda
supra note, 3, p. 1; and Joint Evaluation of Emergency Assistance to Rwanda, The International
Response to Conflict and Genocide: Lessons from the Rwanda Experience (Copenhagen: Steering
Committee of the Joint Evaluation of Emergency Assistance to Rwanda, 1996).

" See Romeo A. Dallaire, Shake Hands with the Devil: The Failure of Humanity in Rwanda, supra,

note 11, General; For the Rwandan President Paul Kagame, the agenda of the international community

was ‘dictated by racist considerations or the colour of the skin.” See ‘Rwanda Genocide ‘Failure’
Berated’, BBC News, April §, 2004. «

'* Article I of the Convention on the Prevention and Punishment of the Crime of Genocide 1948.
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genocide." Tragically, and typical of African regiohal conflicts, the repercussions of the
1994 Rwandan massacre went beyond the border of the small East African country.'® It

‘ultimately triggered a conflict in the heart of Africa that [...] directly or indirectly

touched at least one-third of all the nations on the continent.”’’ And as the remnants of

the genocide spilled over to the Democratic Republic of Congo, the UN approached it

with the same lack of urgency and limited itself to sending a mere 5000 troops to a

country the size of Western Europe.'®

Coincidentally, as the UN Secretary General stood at the Memorial Conference on the
Rwanda Genocide in 2004 to mark the 10™ anniversary of the 1994 genocide and express
ﬁis deep sense of remorse on behalf of the world,'” a somewhat similar catastrophe was
underway in the Darfur region of the Sudan.?® The rapid escalation of the new conflict a
mere 10 years after the genocide aroused disturbing questions, particularly with regard to
the lessons learnt by the UN the Security Council.*’ However, the international

community’s ambivalence towards Africa can be traced from as early as the UN’s

inception in 1945. The controversial role played by the ONUC Forces in Congo between

1> See Reservations to the Convention on Genocide, 1951 1.C.J. Rep. 15, 23; see also Case Concerning
Barcelona Traction, Light and Power Co. (Belg. v. Spain), 1970 1.C.J., Rep. 3, 32). For discussion of
the content of the treaty norm see Case Concerning the Application of the Convention on the
Prevention and Punishment of the Crime of Genocide Bosnia and Herzegovina v. Serbia and
Montenegro), ICJ 26 Feb. 2007 at paras. 161-7, where the Court analysed the obligation to prevent and
punish as the express duty upon states in the Convention and found that this implied a duty on states
not to commit genocide. ‘In short, the obligation to prevent genocide necessarily implies the

prohibition of the commission of genocide’ (para. 166). Thus the treaty norm (upon which the rule of
jus cogens is founded) is firstly one of preventing and punishing, but this necessarily implies that states
should not commit genocide themselves. Given that this norm, as a rule of jus cogens, binds

international organisations with separate personality as well as states, the imperative for organisations
such as the AU to prevent genocide is clear. *

1 See ‘In Africa, Wars Spill over Boarders’, Associated Press, 9 March, 2008; Christian R. Manahl,
‘From Genocide to Regional War: The Breakdown of International Regional Order in Central Africa’,
African Studies Quarterly, 2000; Human Rights Watch, ‘Leave No One to Tell the Story; Genocide in
Rwanda’, Human Rights Watch Publications, 1 Apnl, 2004, Peter Uvin, ‘Ethnicity and Power in
Burundi and Rwanda: Different Paths to Mass Violence’, Comparative Politics ,Vol. 31, No. 3 (Apr.,
1999), pp. 253-271.

'7 Organisation of African Unity, ‘The International Panel of Eminent Personalities to Investigate the

1994 Genocide in Rwanda and the Surrounding Events’, 2000, Introductory Chapter, para.3.

- 1% Ademola Abass, Regional Organizations and the Development of Collective Security: Beyond
Chapter VIII of the UN Charter, (Hart Publishing Ltd., 2004), p.vii; Phoebe Okowa, ‘Congo's Rebels

and the Responsibility of Non-State Groups in Situations of Armed Conflict’, Paper, Intemnational Law
Association, A More Secure World: Our Shared Responsibility — What is the Role for International

[

Law? University of Sussex, April 20 & 21, 2007. a

17 See Secretary-General Kofi Annan’s remarks at the Memorial Conference on the Rwanda Genocide,
UN Press Release, SG/SM/ 9223/AFR/870, HQ/631, New York, 26 March, 2004.

*® See chapter nine. See also Hugo Salim, ‘Dithering over Darfur? A Preliminary View of the -
International Response’, International Affairs, vol. 80, no. 5, pp. 811-828(18), (2004). See also

International Crisis Group, ‘Sudan: Now or Never in Darfur’, Africa Report N°80, 23 May 2004.
*! See chapters three and nine. See article 24 (1) of the UN Charter.




1960 and 1964% remained the UN’s sole peace operation in Africa in the first four and a
half decades of the organisation’s existence.”> However, until the fall of the Berlin wall,
the UN’s practice had been dominated by the power rivalry that characterised it, coupled
with the threat and use of the veto.”* Therefore, the organisation’s disastrous record in the

African continent was often excused on the grounds that the UN Security Council was

divided on Cold War lines.?’ But despite the excuses, the enmity within the Council had

not stopped the organ from functioning during the duration of this period that lasted until
1989.%°

“2 Deployed by SC Res. 161, UN Doc. S/Res/161 (1961); See Osman Mohamed Awad, The United
Nations and Peace Enforcement : Wars,Terrorism and Democracy, Aldershot: Ashgate, 2002.p. 153-
165. See also Abi-Saab, Georges.The United Nations operations in the Congo 1960-1964 (Oxford:
Oxford University Press, 1978); Amirie, Abbas. The United Nations intervention in the Congo crisis,
1960-1961: with special emphasis on the political role of the late Secretary-General, Dag
Hammarskjold, Ann Arbor ( MI : University Microfilms, 1967); Burns, Arthur Lee and Nina
Heathcote., Peacekeeping by UN forces, from Suez to the Congo (New York: Praeger; 1963); Dayal,
Rajeshwar, Mission for Hammarskjold: the Congo crises, (London: Oxford University Press; 1976).
Lefever, Emest Warren, Crisis in the Congo: a United Nations force in action, (Washington, D.C.:
Brookings Institution; 1965); Parsons, Anthony, From cold war to hot war: UN interventions, 1947-
1995 (London; Penguin Books, 1995) ; Adekeye Adebajo& Chris Landsberg, ‘Back to the Future: UN
Peacekeeping in Africa’, in Adekeye Adebajo & Chandra Lekha Sriram, Managing Armed Conflicts in
21st Century (Frank Cass Publishers , 2001); Ralph Zacklin’, ‘The Use of Force in Peacekeeping
Operations’, in Niels Blokker and Nico Schrijver, The Security Council and the Use of Force: Theory

and Reality-A Need for Change? (Leiden, Martinus Nijhoff, 2005), p. 94; Christine Gray, International

Law and the Use of Force: Foundations of Public International Law, (Oxford University Press, nd
edition), 2004), pp. 202-204.

2 Adekeye Adebabo, ‘Chronicle of A Death Foretold: The Rise and Fall of UN Reform’, in Adekeye
Adebajo and Helen Scanlon (eds.) 4 Dialogue of the Deaf: Essays on Africa and the United Nations
(Johannesburg: Jacana, 2006). On African perspectives on UN peacekeeping, see Adekeye Adebabo,
‘From Congo to Congo: United Nations Peacekeeping After the Cold War’ in Ian Taylor and Paul
Williams (eds.) Africa in International Politics: External Involvement on the Continent (London:
Routlede, 2004); Ibrahim Gambari, ‘The United Nations’ in Mwesiga Beregu and Christopher
Landberg (eds.), From Cape to Congo: Southern Africa’s Evolving Security Challenges, (Boulder and
London: Lynne Rienner, 2003); James Jonah, ‘The United Nations’, in Adekeye Adebabo and Ismail
Rashid (eds.) West Africa’s Security Challenges: Building Peace in a Troubled Region (Boulder and
London: Lynne Rienner, 2004) and Agostinho Zacarias, The United Nations and International

Peacekeeping, ( London: 1.B. Tauris and Co., 1996); Norrie MacQueen, United Nations Peacekeeping
in Africa Since 1960 (Longman; 1st edition, 2002). ’

** See chapter eight. See also Article 27 (3); N.D. White, The United Nations and the Maintenance of
International Peace and Security, (Manchester, England; New York: Manchester University Press;
(1990), p.10; Niels Blokker, “The Security Council and the Use of Force: On Recent Practice’, in Niels
Blokker and Nico Schrijver, Security Council and the Use of Force, supra note 22, pp. 1-29.

2 N.D. White, The United Nations and the maintenance of international peace and security,

(Manche.ster, England; New York: Manchester University Press, 1990), p.10.See also Christine Gray,
International Law and the Use of Force (2™ edition, Oxford University Press, 2004) p. 195.

* N.D. White, “The Will and Authority of the Security Council After Iraq’, Leiden Journal of
International Law, 17 (2004), pp.645-672. |
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1.2 The Entry of the Post Cold War Era: Towards the Regionalisation of African

Peace and Security

In spite of the uncertainties that would later emerge, the end of the Cold War period
‘gave rise to hopes of a new era for the UN and of a New World Order’?’ founded on
the rule of international law.?® Indeed, for some, it represented a new dawn which laid
down the requisite ‘conditions for the United Nations to fulfil completely the promise

and the vision of its founders.’® Certainly, the enthusiasm prevailing at the time saw
the famous publication of the Secretary General’s Agenda for Peace %0 (1991).

However, despite the buoyancy, the UN’s ambivalent approach towards Africa and

the marginalisation of the continent continued well beyond the immediate post Cold

War era.>!

The situation in Africa at the time found expression in the OAU’s Yaoundé

Declaration of 1996. At ‘the close of the 20™ Century [...] of all the regions of the
world, Africa is indeed the most backward in terms of development from whatever
angle it is viewed, and the most vulnerable as far as peace, security and stability are

concerned.’>?As it turned out, the UN’s hasty retreat during the Somali debacle’
(1992-95) and other episodes of UN failure subsequently shifted greater responsibility
to African sub regional organisations.>® Therefore, after much dithering, African
leaders finally established the crucial link between wars and economic development

and placed the concept of peace and security into its proper perspective.

It was in this context that agencies such as the Economic Community of West African

States (ECOWAS) and the Southermn African Development Community (SADC)

27 Christine Gray, International Law and the Use of Force, supra note 22, p. 153, citing UN Blue Book
Series, Vol IX The UN and the Iraq/ Kuwait Conflict 1990-1996; mention by G Bush Senior, Speech to
Congress, “New World Order” March 6%, 1991; Jean Allain ‘The True Challenge to the United Nations

System of the Use of Force: The failures of Kosovo and Iraq and the Emergence of the African
Union,’Max Planck Yearbook of United Nations Law, Vol.8, 2004,pp. 237-289,

8 See chapter three. See also Niels Blokker and Nico Schrijver,’ Introduction’, in Niels Blokker and
Nico Schrijver, Security Council and the Use of Force, supra 22. p.Xii.

¥ See Osman Mohamed Awad, The United Nations and Peace Enforcement : Wars, Terrorism and
Democracy (Aldershot: Ashgate, 2002), p 25. Osman quotes the Financial Times, 17 July 1991, p.4.

* See B. Boutros- Ghali An Agenda for Peace (United Nations, New York, 1992).
31 See chapter three.

* See Organisation of African Unity (OAU), Assembly of Heads of State and Government,

Declarations, Resolutions and Decision. Yaounde Declaration (Africa: Preparing for the 21stt

Century), AHG Decl. 3, pmbl. para. 2, OAU AHG/Res. 247-257 (XXXII) (8-10 July I 996).
33 See chapters five and eights. *

34 See chapters four-nine.




transformed themselves from mere trading blocks to peace and securty regimes.*’
Meanwhile, the 38 year old Organisation of African Unity (OAU), ‘like the
prehistoric dinosaurs, was facing the threat of extinction for failing to adapt itself to
changed global and regional political, social and economic settings and rising up to

the new challenges faced by the continent in the post Cold War era.”>

1.3 The Emergence of the African Union in the 21* Century: The ‘New Dawn on

Africa and for Africa’?’’

Although the UN had clearly failed its responsibilities, Africans similarly conceded
that the systematic human rights abuse in the continent had also been as a result of
their own inaction and failure due to the strict adherence to the notion of
sovereignty.”> However, the painful lessons learnt in the aftermath of the Rwandan

genocide subsequently led the OAU to institute a Panel of Eminent Personalities™ in

1998, whose mandate *° included making ‘recommendations about how to avert

similar tragedies in the future.”*' The Panel in turn called upon the OAU ‘“to establish

appropriate structures to enable it to respond effectively to enforce the peace in

conflict situations.’*?

>> See chapter Four.

% E Baimu, K Sturman, ‘Amendment to the African Union’s Right to Intervene’, A shift from Human
Security to Regime Security?’, African Security Review, Vol.12, No 2, (2003).

" See Opening Statement by Mr Amara Essy, Secretary-General of the OAU, 38th Assembly of Heads
of State and Government of the OAU, 8 July 2002, Durban South Africa.
*® See chapter five.

? The International Panel of Eminent Personalities to Investigate the 1994 Genocide in Rwanda and
Surrounding Events (IPEP) was set up by decision of the Council of Ministers of the OAU
(CM/Dec.409 (LXVIID)), and endorsed by the Assembly of Heads of State and Government at its 34th
Ordinary Session, Ouagadougou, June 1998.
** The mandate of the High level panel was to inquire into the underlying causes of the mass killings in
Rwanda, look at their consequences throughout the Great Lakes region, assess the roles and *
responsibilities of the various local, regional and international actors including the UN and its agencies
and make recommendations about how to avert similar tragedies in the future. It comprised of seven
members headed by Botswana's former President, Sir Ketumile Masire, Other members included senior
UN official such as Mr. Stephen Lewis (UNICEF), Ms. Ellen Johnson Sirleaf who is current president
of Liberia, Ms. Lisbet Palme of Sweden (UNICEF), Justice P.N, Bhagwati a former Chief Justice of the
of India and member of the Permanent Court of Arbitration at The Hague., General Amadou Toumani
Toure of former head of state of Mali. Organisation of African Unity, See *The International Panel of
Eminent Personalities to Investigate the 1994 Genocide in Rwanda and the Surrounding events,’2000
41 . . ‘ . ¢ , i ’ .
Organisation of African Unity, “The International Panel of Eminent Personalities to Investigate the

{2915;){ fenocide in Rwanda and the Surrounding Events’, 2000, Conclusions at Chapter 24
id. |




It was in July 2000 that African leaders replied to this challenge through the adoption of
the Constitutive Act of the AU.* This treaty gives the Union, acting collectively, the

right to intervene in order to stop war crimes, genocide, crimes against humanity as well
as serious threats to legitimate order to restore peace and security.’* Further, member
states have a right to request such intervention.”> As shown in the coming chapters, this
being the first and only international treaty to contain such a right, it raises fundamental

questions relevant to international law, particularly with respect to the Act’s

compatibility with traditional concepts such as the key provisions on the use for force
contained in article 2(4) and Chapter VIII of the UN Charter.

The object of this thesis is therefore to demonstrate the manner in which the AU’s
security institutional framework possesses the potential to redraw the landscape of
International law, with significant ramifications for the UN, member states and regional

organisations, as well as for the way in which we understand and interpret mechanisms

for conflict security. This is mainly because during the drafting of the UN Charter,
regionalism was accepted conditionally in that it was subordinate to universalism.*
Hence, until now, the general understanding has been that a regional organisations’

right to intervene has been viewed as secondary and ultimately under the express

authorisation from the UN.Y

2.1 The Purpose, Research Questions and the Major Arguments of Thesis

The creation of the AU as Africa’s response to the return to mass murder in the

continent at the tumn of the new millennium also occurred at a significant period in
world history and in particular, the year of the tragic events of September 11, 2001.
During this age, the combination of challenges ‘revealed that that states, as well as
collective security institutions, [had] failed to keep pace with the nature of threats

facing the international community.’®® Yet, although it was the underdevelopment

* The Constitutive Act of the AU entered into force on 26 Ma
member state to deposit its instrument of ratification.

“ Article 4 (h) of the Constitutive Act of the African Union.
 Article 4 (§). -

46 See chapter four, See also I.Claude, Swords into Plowshares: The Problems
organizations (Random House, 1965) p.106.
*7'See chapter four. See also Article 53 UN Charter.

43 See the Report of the United Nations High Level on Threats Challenges and Chan
World: Our Shared Responsibility, UN. Doc. A/59/5 035, 12, December 2004.p. 13,
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caused by catastrophic conflicts, such as Rwanda and Darfur that was most pressing

for Africa, * much ink was instead spilled on the impact of the war on terror.>

Although the continent had also suffered as a result of the terrorism phenomenon,
such as the bombing of the American embassies in East Africa (1998), these attacks
were mainly directed at Western interests and therefore formed part of the threats
facing the developed world. As it turned out, it was against this background that with

the continent having ‘witnessed the horrors of genocide and ethnic cleansing

perpetrated on its own soil and against her own kind,”>! African leaders created a

robust security institutional framework unparalleled in the Asian, Middle East and

South American regions.

Therefore, it is within this context that African regional security deserves special
attention, particularly given that it brought the question of intervention by regional
bodies into sharper focus. And it does so more than other treaties establishing other

major regional arrangements, such as the Organisation of American States (OAS)
Charter 1948 and the North Atlantic Treaty (NATO) 1949.°* This is primarily because,
as shown in chapter four, the Charters of the latter organisations clearly ‘subordinate

themselves to the dictates of the United Nations system.’>” In sharp contrast, the

institutional set up of the AU departs from this practice in a number of ways, the

majority of which form the subject matter of the thesis.

Firstly, the Constitutive Act of the AU brought the relationship between universalism
and regionalism with respect to peace and security to the fore. Significantly, it seeks
to institutionalise other grounds for intervention wider than those established under

the universal system contained in the UN Charter; namely self-defence and measures

¥ South African president Thabo Mbeki quoted in Angela Quintal, ‘Mbeki sees the Awful Truth: The
UN is but a Charade’, The Sunday Independent, 26 September, 2004; Chris Landsberg, ‘The UN High-
Level Reports and Implications for Africa’, Security Dialogue, Vol. 36, No. 3, 388-391 (2005) and
chapter eight.

*) See e.g Paul Eden, Thérése O'Donnell, September 11, 2001: A turning Point in International Law?
(Transnational Publishers, inc. 2005); N.J. Schrijver, ‘September 11" and Challenges to International
Law’, in Boulden Weiss (eds), Terrorism and the UN: Before and After September 11, (Indiana

University Press, 2004), pp. 55-73; A. Cassese, Terrorism is also Disrupting Some Crucial Legal
Categories of International Law,’ 12 EJIL (2001), 993.

*! T Maluwa ‘Reimagining African unity: Some preliminary reflections on the Constitutive Act of the
African Union’ (2002) 8 African Yearbook of International Law 28.
32 See chapter four. |

3 Jean Allain ,*The True Challenge to the United Nations System of the Use of Force,’ supra note 27.
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under Chapter VII.>* Furthermore, while the grounds of intervention under the Act,
including genocide, war crimes and crimes against humanity are relatively clear, it
also curiously introduces a new concept of ‘threat to legitimate order’ which 1s not
defined in the Act or in subsequent protocols.’® Finally, given the UN High Level
Panel’s fear that ‘allowing one to act 1s to allow all,”>’ the AU’s right to intervene
further raises the questions as to whether it amounts to an opening of the flood gates
i.e. for other regional organisations such as NATO and OAS.>® Most significantly, the

overall abstract nature of certain key provisions further raised serious questions in

regard to the appropriate relationship between the AU and the UN, which require

clarification and elaboration.

Indeed, the unfolding AU framework challenges the manner in which states and
international commentators understand, interpret and apply international law,

particularly within the area of collective security. It is against this background that
this study aims to make a contribution to both academic and policy debates around the

1ssues relating to Africa’s evolving security and its relationship with the UN and

general international law. Although considerable literature® on this area of law has

** See chapter three.

>> See chapter seven. See also art 5 Rome Statute establishing the International Criminal Court,

*® Evarist Baimu & Kathryn Sturman, Amendment to the African Union's Right to Intervene, supra
note 36; B. Kioko, ‘The Right of Intervention under the African Union’s Constitutive Act: From Non-

Interference to Non-Intervention,’ International Law Review of the Red Cross, 85 (2003); C Packer

and Rukare, ‘The New African union and its Constitutive Act’, 96 American Journal of International
Law (2002) 372.

*TUN High Level Report, 4 More Secure World, supra note 48, p.63, para.191,

*% See chapter seven.

*? Eg. Tim Murithi, ‘Institutionalising Pan-Africanism: Transforming African Values and Principles
into Policy and Practice,’ ISS Paper 143, (2007);Paul D. Williams, ‘From the Norm of Non-
Intervention to Non-Indifference: The Origins and Development of the African Union’s Security
Culture’, African Affairs, (March 2007); See also Kithure Kindiki, ‘Intervention to Protect Civilians in
Darfur: Legal Dilemnas and Policy Imperatives’, Monograph 131, in Rethinking the Role of the United
Nations and the African Union in Darfur, Institute of Security Studies, (May 2007); T Maluwa
‘Reimagining African unity,’ supra note 51; Tiyanjana Maluwa , ‘Fast-Tracking African Unity or
Making Haste Slowly? A Note on the Amendments to the Constitutive Act of the African Union’,
Netherlands International Law Review, Volume 51, Issue 02, (2004), p. 195; B.Kioko, ‘The Right to
Intervention under the African Union’s Constitutive Act: From Non-Interference to Non-Intervention,”
supra note 56; Cilliers, J. and Sturman, K. ‘The Right Intervention: Enforcement Challenges for the

African Union,” Africa Security Review Vol.11. No.3 (2002.); Evarist Baimu and Kathryn Sturman,
‘Amendment to the African Union’s Right to intervene, supra note 36; Jean Allain, ‘The True

Challenge to the United Nations System of the Use of Force,’ supra note 27, K. Kindiki, “The
Normative and Institutional Framework of the African union Relating to the Protection of Human
Rights and the Maintenance of International Peace and Security: A Critical Appraisal’, 3 (1) 4 frican
Human Rights Law Review Journal (2003); Jakkie Cilliers, ‘Commentary; Towards the African Union’,

African Security Review Vol 10 No 2, (2001); Nsongurua J. Udombana, ‘Critical Essay: Can the
Leopard Chz!nge Its Spots? The African Union Treaty and Human Rights’, Vol.17, No.6, American




increased in recent years, this study takes up a timely opportunity to embark on
methods that present a rounded picture of the AU’s regional approach in the
promotion of peace and security against the background of Rwanda. It also comes
seven years after the establishment of the AU® gnd five years into the Darfur conflict

which forms the first critical test of the organisation and its relationship with the
UN.*

The thesis posits that there needs to be a serious rethink of the UN’s approach to the

post Cold War African regional conflicts. One of its major arguments is that despite

the danger of fragmentation to the international system due, in part, to regionalism,

the recent practice of Africa’s evolving regime of peace and security and its
relationship with the UN, demonstrates the manner in which the decentralisation of
the collective security system may offer viable prospects for promoting peace. In
doing so, the study aims at enhancing our understanding of the legal and actual
capabilities of the AU to create norms and practices that promote regional peace and

security and in the process, compliment the UN’s wider role of the maintenance of

international peace and security.

2.2 Introducing the Major Themes, Perspectives and Approaches of the Thesis

Having set the conceptual background to the detailed discussions that form the basis
of this study, the rest of this introductory chapter sets the main approaches to the
discourse with particular emphasis of the recurring themes which resonate throughout

the thesis. It starts with an explanation of the major methods and theoretical
framework employed, in order to answer the underlying research questions. Having

discussed the interplay of the main themes, it ends with an outline of the thesis
structure.

In addressing the controversial and topical nature of the current debate with regard to
the function of regionalism in collective security, a conceptual analysis is important as a

useful tool for enhancing scholarly argument, communication and clarification. For this

-__——_—_—__'_'____-—_-———_'—'-——__——_—__

University Law Review, (2002), Magliveras K.D and Naldi G.J, ‘The African Union: A New Dawn for

:g?(c]a;') International and Comparative Law Quarterly, Volume 51,Number 2, (April 2002), pp. 415-

% See chapter five.
5! See chapter nine.
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reason, what follows is an explanation of the different approaches and perspectives that
have shaped the thesis and its insights into current trends in international legal studies.
The background presented in this section highlights the themes and perspectives that

shape the study in regard to the formulation of the research questions, thesis format and

the conclusions reached.

The starting point to attaining the outlined objectives is to explore the international legal
theories that suit this study. Although the issues surrounding the emergence of

regionalisation of peace and security involve diverse theoretical and practical areas of
examination, this section restricts itself to a review of the major theories employed.
Therefore, it needs to be said from the onset that the approaches, themes and
perspectives discussed herein are by no means exhaustive. Nevertheless, the ones

described 1n this section immensely assist the thesis in examining the debates. In doing
so, the study bears in mind the different contexts in which existing practice and

literature have been understood.

The thesis starts from an international perspective, which is partly borne out of the
realisation that, in a time of rapid globalisation, key academics have tended to adopt this
approach in interpreting their perceptions of the activity of international legal entities
operating on the international plane. ®* It thus relies heavily on the theoretical
approaches by eminent scholars such as Christian Tomuschat,® Anne-Marie Slaughter®
and Antonio Cassese.®” The use of this approach in this study is useful in examining
Africa’s security system which is inextricably linked to independent sovereign states,

which 1n turn, are related to the UN, other international and regional organisations, as

well as individuals. Though forming an autonomous system on its own, this

®* On this perspectives, See Anne-Marie Slaughter, 4 New World Order (Princeton University Press,

2004); Slaughter Burley, ‘International Law and International Relations Theory: A Dual Agenda’ 87
American Journal of International Law, (1993), pp. 205-2309.

® C. Tomuschat, ‘International Law: Ensuring the Survival of Mankind on the Eve of a New Century’
Receuil des Cours (1999). '
* See Anne-Marie Slaughter, A New World Order, supra note 62; Slanghter Burley, ‘International Law
ax_ld International Relations Theory, supra 62; Anne-Marie Slaughter, ‘International Law in a2 World of
Liberal States.” EJIL, Vol. 6, No. 1, (1995) pp. 503-538; Slaughter Burley, ‘International Law and
International Relations Theory,’ supra note 62.

63 . _
Antonio Cassese, International Law (Oxford University Press, 2005): Antonio Cas '
. e . ’ ’ SCSC,
Criminal Law (Oxford University Press, 2008). ) ese, International
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arrangement represents only a part of a structure embedded within a wider international

legal system that is underpinned by certain fundamental values. *°

Therefore, this approach challenges the traditional belief of international law as the
mere legal regulation of relations between states.®” This perspective is immediately
evident in chapter one on the thesis. The discussion contained therein explores the
major features of the evolving international legal system, including the nature,

principles and values that bind the international community with regard to peace and

security. This analysis in turn introduces a key theme of the thesis which highlights the
manner through which the international legal system is constantly compelled to develop
and live up to the challenges facing the international community amidst diverse political

and geostrategic realities, as well as contemporary threats in order to assert its

legitimacy and effectiveness in peace and security issues.

As stated earlier, this study advocates the decentralisation of certain aspects of |
universalism through streamlined regionalisation of peace and security. However, 1t
acknowledges that any regional action must be carried out within the permissible ambits
of the law. Therefore, in the various discussions, the study engages legal positivism in
order to identify, analyse and explain the relevant law as it stands.” This approach will
be particularly evident in the examination of the rules within the UN Charter, which
have dominated the international legal system since 1945. However the study does not
restrict itself to this rather ‘conservative approach.’® Instead, it merely uses it as a

foundational base prior to critiquing the law from other points of view.’

% For a display of this approach, see Paul D. Williams, ‘From Non-Intervention to Non-Indifference’
supra note 59.

§7 For a similar approach, see Robert McCorquodale, ‘The Individual and the International Legal
System’, in Malcolm D. Evans, International Law (Oxford University Press, 2006), pp. 307-332.
% On legal positivism, see Brownlie, The Rule of Law in International Affairs (The .

Hague/London/Boston: Martinus Nijhoff, 1998), chapter 1.

69 Term used in regard to legal positivism in Bruno Simma and Andreas Paulus, ‘The Responsibility of
Individuals for Human Rights Abuses in Internal Conflicts-A Positivist View,’ 93 American Journal of
International Law, (1999) p.302. x

’ On critical approaches, see Wendy Brown, Edgework: Critical Essays on Knowledge and Politics
(Princeton, New Jersey: Princeton University Press, 2005); Carty, A, ‘Critical International Law:
Recent Trends in the Theory of International Law’ 2 European Journal of International Law (1991) 66;
Kennedy, D. International Legal Structures (Baden-Baden: Nomos, 1987); M. Koskenniemi, ‘The
Politics of International Law’ (1990-1991) 1 European Journal of International Law 4: N,
MacCormick, Questioning Sovereignty, Law, State and Practical Reason (Oxford: Oxford University

Press, 1999) and ; I. Scobbie, “Towards the Elimination of International Law: Some Radical Scepticism
About Sceptical Radicalism’ 61 British Year Book of International Law (1990), 339.
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Indeed, the study challenges the traditional positivist law. This is because legal
positivism, ‘even in its purest form, is never immune to changes in meaning and to the
consequent informal development of law.’’' However, although the thesis is heavily
grounded on the need for reform, the study in no way subscribes to the idealist attempts
to reimagine the entire legal system.’® Instead, the thesis attempts to strike the right

balance it its formulation of a framework through which the regionalisation of peace

and security may occur in a practical manner and also within the ambit of the law,

It was mentioned earlier that the thesis presupposes the existence of an international

legal system. Therefore, in discussing the fundamental values uniting the international
community, as well as their enforcement, the thesis borrows from the emerging

constitutional approach.”” And although warning has been made against this approach

to international law,’* the domestic analogy is useful in demonstrating the manner

through which the law seeks to promote and protect certain values, particularly the

"V'U. Fastenrath, ‘Relative Normality in International Law’, (1993) 4 EJIL, 305.
" For an idealistic perspective, see Philip Allott, ‘Eunomia: New Order for a New World (Oxford:
OUP, 1990);Philip Allott, ‘International Law and International Revolution: Reconceiving the World,’

Josephine Onoh lecture (1989) (reprinted in Scott Davidson et al (eds), Contemporary Approaches to
International Law (The Hague: Kluwer Law International 2002). Available at

http://www.hull.ac.uk/law/pubs/studiesinlaw/sil papers.html.;Allott, ‘The European Community is not
the True European Community’ (1990-1991) 100 Yale Law Journal 24835.

> On constitutional approaches to law, see B Fassbender, ‘The United Nations Charter as Constitution
of the International Community”, 36 Colombia Journal of Transnational Law 539 (1998); Fassbender,
Bardo, UN Security Council Reform and the Right of Veto: A Constitutional Perspective (The Hague;
Boston [MA]: Kluwer Law International, 1998); Erika De Wet , The Chapter VII Powers of the United
Nations Security Council (Hart Publishing , 2004); Sandra Szurek ‘La Charte des Nations Unies:
Constitution Mondiale?, in J-P Cot, A Pellet, M Forteau, La Charte des Nations Unies: Commentaire
article par article (3"d ed., Economica, Paris, 2005). See also Joseph Weiler and Marlene Wind the
State’ (eds) European Constitutionalism Beyond the State (Cambridge CUP: 2003); Neil Walker, ‘Post-
national Constitutionalism and the Problem of Translation’, in Weiler and Wind (eds) European
Constitutionalism Beyond the State (Cambridge CUP: 2003; Weiler, The Constitution of Europe
(Cambridge: CUP 1999); de Burca, “The Constitutional Challenge of New Governance in the European
Union,’ 28(6) ELRev, (2003), 814 at 821.

" E.g, the Appeals Chamber of the Yugoslav Tribunal warned that ‘the transposition on to the
international community of legal institutions, constructs or approaches prevailing in national law may
be a source of great confusion and apprehension.’ See the Blaskic Case, the Judgement on by the
Appeals Chamber of the Yugoslav, Tribunal on the Request of the Republic of Croatia for Review of
the Decision of the Trial Chamber, 110, ILR, 1997; paras.30-31.See also Michael Wood, “The Security
Council and the ‘Constitutionalization® of International Law’, Paper, University of Leeds; 14 March
2007. Avatilable at http://www.law.leeds.ac.uk/leedslaw/webdocs/lecdslaw/uploadcddocuments/cﬁg-

wood.doc; Michael Wood, “The UN Security Council and International Law,’ Paper, Sir Hersch
Lauterpacht Memorial Lectures, University of Cambridge 7" 9 November, 2006;
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peremptory norms that seek to protect fundamental human rights, through creating

‘rudimentary structures for its enforcement.>”

In determining the effective methods for international law enforcement, highlight 1s
made of a central theme of this study which relates to the debate surrounding
regionalism and universalism. The regionalism versus universalism debate reflects the
traditional disagreement between the proponents of centralism and local governance

that persist at the domestic level.”® These disagreements centre on the effectiveness of

both forms of governance and enforcement mechanisms. Despite the assertion that ‘the

use of domestic law analogies in international law is often misleading,’’’ Gattini makes

a compelling argument. He argues that international law undergoes a process just ‘as
much as the domestic constitutional systems historically experience two different pulls,
the one towards a greater centralisation of competences, in order to better fasten the

system, and the other towards greater decentralisation, in order to better respect local

specificities.’’®

This hypothesis is useful in assisting the thesis to trace, explore as well as analyse the

most desirable framework in which peace and security issues within the international
arena ought to be addressed and also the extent to which the two regimes can be
reconciled. In doing so, what becomes clear is that the regionalisation of peace and

security within universalism ‘is not a sign of disruption but quite on the contrary as

evidence of a more developed stadium of its constitutionalization.””

In doing so, this approach encounters a major theme that runs throughout the thesis,
which is that of tension between two fundamental norms underpinning the existing
International legal system. With this regard, the strain revolving around the imperatives

- of state sovereignty and recent demands for the protection of fundamental human rights

> See,Erika de Wet, ‘The International Constitutional Order, ‘International and Comparative Law
Quarterly, §5, (2006), 51-76.

’* Christoph Schreuer, ‘Regionalism v. Universalism’ European Journal of International Law, Vol. 6
$1995) No. 3.

" Michael Wood, ‘The Security Council and the ‘Constitutionalization’ of International Law’, Paper,
University of Leeds, 14 March 2007. Available at

hitp://www.law.leeds.ac.uk/leedslaw/webdocs/leedslaw/uploadeddocuments/cfig-wood.doc.

- " Andrea Gattini, ‘Sense and Quasisense of Schmitt's Grofraum Theory in International Law —- A

Rejoinder to Carty's ‘Carl Schmitt's Critique of Liberal International Legal Order,’ Leiden Journal of
International Law (2002), 15. 53-68.

2 Ibid.
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deserve attention. This is because any tilt within the system would in turn impact on the

traditional Westphalian understanding of state sovereignty, which privileges the rights

of states, and has been the foundation of the international system,®’ particularly in

Africa.®' In an attempt to strike a right balance between the two regimes, the thesis

suggests that in certain well defined circumstances, the only, or at least the best, way to
protect fundamental human rights 1s for African regional collective mechanisms, acting

alone but preferably in concert with the UN, to lift the veil of sovereignty of a particular

state in times of grave peril.

2.3. Borrowing from Other Approaches to International Law and Additional

Themes informing the Thesis

In support of the theories described above, the thesis bears in mind that, ‘international

law cannot exist in isolation from the political factors operating in the sphere of

international relations.” ®* For this reason, this study borrows key theories and
approaches from other disciplines such as history, politics, sociology and

philosophy.® Therefore, in the majority of its chapters, the thesis begins with a
historical approach which sets the contextual background to the problem and

highlights the relationship, as well as shortcomings of law and international society.**

*0 See its application in chapters two, three, five and nine.

81 See chapter five.

%2 D. W. Greig, International Law, (2nd edn., Butterworths: London, 1976), p. 1. See also Shirley V.
Scott, ‘International Law as Ideology: Theorising the Relationship between International Law and
International Politics’, European Journal of International Law, Vol. 5 (1994) No. 3. Anne-Marie
Slaughter, ‘International Law in a World of Liberal States’, supra note 64.

*> On the co-relation of law with these disciplines, see Hueck ‘The Discipline of the History of
International Law: New Trends and Methods on the History of International Law,’ 3 Journal of the
History of International Law, (2001) 194; Martti Koskenniemi, The Gentle Civilizer of Nations: The
Rise and Fall of International Law 1870-1960 (Cambridge: CUP, 2002); Onuma, Yasuaki, ‘When was
the Law of International Society Born-An Inquiry of the History of International Law from an
Intercivilizational Perspective’ 1 Journal of the History of International Law (2000), 1;
Schwarzenberger, ‘Jus Pacis Ac Belli?’ 37 American Journal of International Law, (1943), pp.460-479:;
B Lange, ‘Researching Discourse and Behaviour as Elements of Law in Action’ in R Banakar and M
Travers, Theory and Method in Socio-Legal Research (Oxford: Hart, 2005); D Hirsch, ‘Cosmopolitan
Law, Agency and Narrative’ in M Freeman, (ed) Law and Sociology (Oxford; OUP, 2006); andD M

Trubek, “Towards a Social Theory of Law: An Essay on the Study of Law and Development’ 82 Yale
Law Journal, (1972), pp. 1-50.

* For examples of such approaches, see Martti Koskenniemi, The Gentle Civilizer of
note 82; Onuma, Yasuaki, ‘When was the Law of International Socie
Kennedy, ‘International Law and the Nineteenth Century: History of an Illusion,’ 17 Quinnipi

. . ‘ ne N1 ) : . ac Law
Review, (1997), 99_; Hueck ‘The Discipline of the History of International Law; New Trcndf and
Methods on the History of International Law® 3 Journal of the History of International Law (2001) 194,

Nations, supra
ty Born?’ supra note 82; David
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Such an approach is visible in the work of Koskenniemi whose historical approach to

law asserts that legal rules are apologetic or utopian and attempt to hide the fact
conflicts must be solved though politics.®® This perspective, though visible across the
thesis, is most clear from chapter two whose brief history of international law
highlights power politics from the Westphalian stage to the 18" century which
stamped international law as a ‘product of Western civilization and bore the imprint

of Eurocentrism, Christian ideology, and of a ‘free market’ outlook.’®

From a realist point of view, history and the balance of power politics 1s a common
phenomenon in any legal system. When tied to an international law perspective, the
reality of modern international relations and politics within the legal system is

evidenced within the UN Security Council whose practice affirms that powerful states

have often devised ‘international rules to serve their own interests.’®’ From this angle,

the law represents the ‘will of the ruling class,” which 1n turn represents a classical

Marxist perspective.>

Although such an analysis immediately raises doubts on the motives of international
law,* it is important to emphasise that law is also about values and aspirations of the
human race.”® Therefore, in examining the application of international law in a world
of diversity, the thesis identifies areas of convergence as well as divergence within
regions, drawing comparisons between regions to explore the unique mix of cultural,
political and security issues that influence the formulﬁion of peremptory legal
norms.”' And given that the majority of these noﬁns emanate from the inherent

dignity of man, the thesis also makes acknowledgment of natural law perspectives,

% M. Koskenniemi, From Apology to Utopia, (Cambridge: Cambridge University Press, 2005); M;
Koskenniemi, “The Politics of International Law’ supra note 70.

* A.Cassese International Law, (Oxford: Oxford University Press, 2001) p. 27.See also Y. Onuma,
"When Was the Law of International Society Born? Supra note 82 at p. 27.

:; A. Cassese, ‘International Law,’supra note 65 at p. 27. See also chapter s two and eight.
Chimni, ‘An Outline of a Marxist Course on Public International Law,’ 17 Leiden Journal of
International Law (2004) 1-30.

;90}ggginlis, Problems and process : international law and how we use it, (Oxford : Clarendon Press,
p.11.

% See chapter one. -
’! See chapter one and two.
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which are useful in explaining the rationale for the special status of jus cogens rules

within the legal system and the need for their protection.”

Using the sociological perspective, - a picture is portrayed of international law as a
vehicle for achieving universal principles and interests and protecting regional
values.” An example of extraterritorial principles are those that forbid catastrophic

crimes such as genocide, war crimes and crimes against humanity,”” through regional
and universal initiatives by organisations such as the AU’s right to intervene’® and the

UN’s responsibility to protect.”’ Furthermore, these crimes also form the ratione

materiae of the Yugoslav and Rwandan International Criminal Tribunals™ and fall

under the jurisdiction of the International Criminal Court where they have been

. . . . . 0
termed as ‘serious crimes of concern to the international community as a whole.””

Finally, given that this study focuses on the relationship between African regional law,
the UN and general international law, consideration of particular theories is given due
to their relation with the traditional discourse on Africa. Of particular importance is the

post colonial theory which asserts that the law maintains relations based on colonial

domination and does not always reflect the consent of the formerly: colonised

countries.'® This approach is closely tied to the majority of theories described above, as

2 For a modern defence of naturalism, see, Robert P George, ‘In Defence of Natural Law (Oxford:
OUP, 1999) .See also Lauterpacht, ‘The Grotian Tradition in International Law’ 23 British Yearbook of
International Law (1946) 1; Weiler, ‘Thou Shalt Not Oppress a Stranger: On the Judicial Protection of
the Human Rights of Non-EC Nationals-A Critique® 3 European Journal of International Law (1992),

65S.

%3 On the relation between sociology and law, see Schwarzenberger, ‘Jus Pacis Ac Belli?’ 37 American
Journal of International Law (1943), 460-479; B Lange, (2005) “Researching Discourse and Behaviour
as Elements of Law in Action” in R Banakar and M Travers, Theory and Method in Socio-Legal
Research (Oxford: Hart); D Hirsch, ‘Cosmopolitan Law, Agency and Narrative’ in M Freeman, (ed)
Law and Sociology (Oxford: OUP, 2006); and D M Trubek, ‘Towards a Social Theory of Law;: An

Essay on the Study of Law and Development’ 82 Yale Law Journal, (1972), pp. 1-50.
>* Higgins R, Problems and process, supra note 89 at p.11.
?> See chapters one and two.

7 Article 4 (h) of the Constitutive Act of the African Union. See also chapter six.

72005 World Summit, Sept.14-16, 2005, 2005 World Summit Outcome, para 138 &139, U.N. Doc
A/60/L.1 (Sept.20,2005). See also chapter eight.

’® See article 3, 4 and 5 of the Statute of the International Tribunal for Former Yugoslavia and article 2,
3 and 4 of the Statute of the International Criminal Tribunal for Rwanda.
77 Article 5 of the Rome Statute of the International Criminal Court 1998.

'% For more on post-colonial theories, see B.S. Chimni’s International Law and World Order: A
Critique of Contemporary Approaches (London/Delhi: Sage, 1991); Balakrishnan Rajagopal’s
International Law From Below: Development, Social Movements and Third World Resistance
(Cambridge: CUP, 2003); Anthony Anghie’s Imperialism, Sovereignty and the Making of International

Law (Cambridge: CUP, 2005); Anthony Anghie’s ‘Francisco de Vitoria and the Colonia

' ﬂ 1 Origins of
International Law,’” 5 Social & Legal Studies (1996), 321; Orford, A.

‘Muscular Humanitarianism:
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none denies the fact that during the formative years of international law, most African

states were colonies and thereby ‘powerless to influence the decisions being taken.”'""

As it were, their initial interaction with the law was animated by °‘civilizing
missions,’'% followed by arbitrary importation of norms that were a ‘pretender to the
status of universal validity.'” With Africa having come of age to assert itself at a time
of rapid globalisation, a common thread that runs throughout the. thesis highlights
African perspectives on international law, particularly in demonstrating the continent’s
understanding, interpretation and application of key provisions of the UN Charter,
international custom and other general principles of international law. Finally, taking a

constructivist approach,'®* the thesis looks at the longer prospects that the AU and the

UN possess in the promotion and maintenance of regional and international peace and

security.

3.1 Structure of the Thesis
Having outlined some of the approaches, themes and perspectives which relate directly to

the thesis study and the practicalities of carrying out the research, what follows is an

outline of the structure of the study which is organised in three parts and in turn divided

into ten chapters.

3.2 Part One

The first part of the thesis focuses on the evolution of the international legal system,
including the function of the UN and the doctrine of regionalism within the legal
system. In doing so, it presents an analytical framework for the major issues
addressed throughout the thesis. Therefore, chapter one will specifically examine the

nature of the principles, norms and values that bind the international community and

Reading the Narratives of the New Interventionism’, 10 European Journal of International Law(1999),
679.

101 See Statement of Kofi Annan, UN Secretary General on the Occasion of the 4™ Ordinary Session of
the Assembly of African Union, 30 January, 2005. Abuja, Nigeria.

12 See Antony Anghie, Imperialism, Sovereignty and the Making of International Law,’ supra note
100.

193 Prof Ali Mazrui, ‘Pretender to Universalism: Western Culture in the Globalising Age’, BBC World
Service, World Lectures (2000).Available at

http://www.bbc.co.uk/worldservice/people/features/world_lectures/mazrui_lect.shtml

'* On constructivism, see Bruneé and Toope, ‘International Law and Constructivism” (2000-2001) 39

Columbia Journal of Transnational Law 19; Shaw, ‘Postnational Constitutionalism in the European
Union,’ 6 (4) Journal of European Public Policy (1999), 579-97.
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argue that these are better achieved collectively, through institutional regimes, such as

regionalism and universalism, as opposed to unilateralism.

Having traced the roots of international law to the regionalism phendmenon, chapter
two highlights the journey of intemational law, from being purely of European origin
to true universality. In the process, highlight is made of the tension between Western
and universal values as the interaction of norms from different regions intensify. What
will become obvious from this discussion is that rather than treating the relationship

between regionalism and universalism as one of contest, it is their coherent

cooperation, and not their opposition which should lie at the heart of the debate.

This discussion paves way for an analysis of the peace and security system under the

UN framework, explored in chapter three. Such an analysis is useful in setting the

background for demonstrating the similarities, differences as well as relationship

between the AU’s right to intervene and the UN’s prohibition of the use of force
contained in article 2(4) of the Charter, discussed in chapter seven. Meanwhile, the

analysis of the UN collective security system in chapter three sets a foundation for the
next chapter, which narrows on the regional legal principles under the UN Charter,

particularly those contained in Chapter VIII and their relationship with article 103 of
the Charter.

The aim and purpose of chapter four is to demonstrate the evolving function of

regionalism within the UN system. The general lessons and uncertainties that emerge
from this focus will ultimately assist in drawing the pattern that the UN and regional
organisations are likely to follow in pursuit for peace and security in later chapters.
The key theme that 1s raised by this chapter is not at what level the area of peace and
security 1s best placed, but rather on the direction that the relationship between
regionalism and universalism must take in order to meet the challenges brought about

by potential threats, and ultimately promote and maintain peace and security.

3.3 Part Two

Part two explores Africa’s emerging architecture of regional peace and security, in
order to better understand the envisaged relétionship with the UN and international

law. With this objective in mind, chapter five offers a chronological historical,
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political and legal synopsis, including an exploration of the rationale that led to the
formation of the AU. This approach magnifies a recurring theme of the thesis that
represents the AU as a radical departure from the peace and security framework of the
former Organisation of African Unity (OAU). Furthermore, 1n addition to setting the
scene for a discussion of the new peace and security regime, this chapter also
introduces a comparative tone and engages in a more specific examination of the

differences and similarities and relationship between the Charter of the OAU and the
Constitutive Act of the AU.

What will become clear from this discussion is that the AU’s institutional framework
is founded on new approaches to peace and security, which are explored in chapters
six and seven. In particular, chapter six engages in a qualified analysis of the roles and
functions as well as the differences in its internal composition of the major organs of
the AU, as well as the designated relationship with the UN. Having made the case for
a division of responsibilities between the AU and the UN, this examination paves way

for a more specific discussion of the relationship between African regional security

and 1ts relationship with the UN’s collective system.

Therefore, chapter seven narrows 1n on the legal 1ssues surrounding the AU’s ‘right to

105

intervene’ in member states.” - In particular, this chapter will examine and explore

the provisions contained in the Constitutive Act and assess their compatibility with
traditional concepts, such as the key provisions in article 2 (4) and Chapter VIII of the
UN Charter. It finally concludes by providing legal and other justifications for the
ability of the AU to legally intervene including, under certain circumstances, without
authonisation of the UN Security Council but still be in apparent conformity with the
principles and purposes of the UN. Having done so, the latter point is reinforced in
chapter eight which begins by looking at African perspectives on UN reform and

argues that the AU’s recent contribution to the formulation of the current reform

agenda further displayed Africa’s intention to strengthen cooperation, rather than
usurp the UN’s role in peace and security

3.4 Part Three

195 Article 4 of the Constitutive Act of the African Union.
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Part One: Theoretical
Framework




The final part brings together the major legal-political issues explored throughout the
thesis and acts as a forum through which major norms may be tested, including the
right to intervene and the responsibility to protect, as well as how the relationship
between the UN and AU is useful in drawing future patterns. Hence chapter nine
looks at the manner in which the lessons from the Darfur conflict provide a
framework of cooperation between the UN and the AU. It does so by examining the
approaches and actual operations of the AU and the UN i1n the conflict in Darfur,
including their deployment of the AMIS and UNAMID peace operations.

Finally chapter ten concludes the study by articulating the framework which allows
for these two organisations to authorise legal, political and military action and
suggests how the emerging norms may develop general international law. In this
regard, it concludes by looking at future prospects and proposes a way forward

through which the AU and the UN organisations can better promote and maintain

regional and international peace and security.
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Chapter One

The International Legal System: Community Values,

Principles and their Enforcement

The international legal system is inherently unique. In sharp contrast to domestic legal
systems, which primarily regulate the behavior of human beings, the international

system ‘consists of rules and principles of general application dealing with the
conduct of states and international organisations, and their relations inter se, as well

as with some of their relations with persons, whether natural or juridical.”! For

Rosalyn Higgins, international law reflects a normative system ‘hamessed to the
achievement of common values —values that speak to us all, whether we are rich or
poor, black or white, of any religion or none, or come from countries that are

industrialized or developing.’* The legal rules embodied in the international system

emanate from three primary sources which are international treaties, custom, and

general principles of law.’

This chapter presents an analytical framework for the discussion of the building
blocks of the international legal system with a particular focus on the area of peace
and security. In doing so, it introduces the key principles and values to which the

subjects of international law, the majority of which are discussed in the coming

chapters, interact, including their obligations to adhere to the rule of law, through
regional and universal regimes. In the course of discussion, a major theme that arises

concerns the serious debate of whether international law should be based on the

! See Section 101 of the Restatement of the Law Third, The Foreign Relations Law of the United States,
1988.

’ Higgins R, Problems and process: International law and how we use it (Oxford: Clarendon Press,
2006), p. 2.

? See article 38 (1) of the Statute of the International Court of Justice. There is general agreement that
article 38 of the Statute of the International Court of Justice represents the sources of international law.

On this point, see DJ Harris, Cases and Materials on International Law, (Sweet& Maxwell, 2004, 6th
edition). However, the list is not meant to be exhaustive. See Mark E. Villiger, Customary
international law and treaties : a manual on the theory and practice of the interrelation of sources (2nd
ed, Hague ; Boston : Kluwer Law International, 1997), p. 17.Generally on sources and article 38 (1) of
the ICJ Statute, see Danilenko, Law making in the International Community, (Martinus Nijhoff, 1993);
Degan, Developments in International Law: Sources of International Law ( Kluwer Law International
1997); Szasz, in Schachter and Joyner, eds, United Nations Legal Order, (Cambridge University Press’,

1995), Vol.1,Ch.1; See also Van Hoof, Rethinking the Sources of International law (Devent
1983), pp. 187-189. f (Deventer, Kluwer
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- Grotian model whereby the rule of law is one of maintaining tolerance and
coexistence between states in pursuit of their interests or whether it should be based

on the Kantian model, which provides a framework of cosmopolitan outlook based on

active cooperation in support of trans-regional solidarity amongst states and

international organisations.”

In order to achieve its objective, the chapter precedes in three main sections. The first
section introduces the concept of an international community. What will become clear

from this discussion is the move towards the ‘prioritization of community interests as

against the egoistic interests of individual states.”” Although some of the community

values, particularly those western in nature are challenged in chapter two, the second
section identifies the effect of jus cogens norms which are universal in application.
The discussion therein paves way for part three which explores the enforcement of
international norms and legitimacy in international law. What will become clear is the

favour found in collectivity, as opposed to unilateral actions, in pursuing the common

interests of the international community.

1.1 Establishing a Common Value Based International Community

The international legal system is largely based on respect for the autonomy and
sovereignty of states established by Peace of Westphalia in 1648, described in chapter
two.® However, these states are said to form a society tied together by rules and
principles to form what is commonly referred to as the international community.’
Indeed, the major UN institutipns, such as the General Assémbly and the Security

Council,® have used the term international community in ‘an almost inflammatory

way.’” Similarly the International Court of Justice (ICJ) has, in various cases, also

* On this theme, see Francisco Orrego Vicufia, International Dispute Settlement in an Evolving Global

Society: Constitutionalization, Accessibility, Privatization Cambridge University Press, 2004), p. 5; See
also A. Cassese, International Law (Oxford University Press, 2001), p. 18.

> See Bruno Simma and Andreas L. Paulus, ‘The ‘International Community’; Facing the Challenge of
Globalization,” European Journal of International Law, Vol. 9 (1998) No. 2.
° On African perspectives on sovereignty, see chapter five.

’ See Bruno Simma and Andreas L. Paulus, ‘The ‘International Community,* supra note 5.

® See the examples given by R.-J. Dupuy, La communauté internationale entre le mythe et l'histoire,

(Paris, Economica, 1986) p. 12.; Tomuschat, ‘Die internationale Gemeinschaft’, 33 Archiv des
Vélkerrechts (1995). J

? See Bruno Simma and Andreas L. Paulus, ‘The ‘International Community,’ supra note §.
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acknowledged the existence of an international community.'® However, despite the
numerous references'' to the ‘new doctrine of international community,” '* the

arbitrary use of the term fails to explain its distinctive elements and in particular,

whether it is international law that binds states together.

According to Bull, such a community comes into existence ‘when a group of states,

conscious of certain common interests and common values, form a society in the
sense that they conceive themselves to be bound by a common set of rules in their

relations with one another, and share in the working of common
institutions.” '* However, and perhaps not surprisingly, the notion of an existing
international community has, on occasion, been vigorously disputed.' For example,

in 1968, De Visscher forcefully argued that it is ‘pure illusion to expect from pure

arrangement of inter-State relations the establishment of a community order.’ 1o

In return, Christian Tomuschat argues that although states, as a mere juxtaposition of
individual units may not in themselves constitute the international community, the

‘concept denotes an overarching system which embodies a common interests of all

states and, indirectly, of mankind.’ 7 In this context, the ‘sufficient degree of

19 See the 1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, the World
Court uses the term seven times, see also the US Hostages in Tehran, 1CY Reports (1980), at 43 where

it referred to the international community. See also ICJ in its obiter dictum in the Barcelona Traction
ICJ Reports (1970), at 32 where it characterised the obligations amounting to erga omnes as

commitments towards the international community as a whole.

' For example, references to this concept is made in key documents such as the Rome Statute of the

International Criminal Court (1998); The Vienna Convention of the Law of Treaties, 8 ILM (1969),

- article 53; The Convention on the Law of Treaties between States and International Organizations of
between Organizations, 25 ILM ( 1986), article 53.See also article 40 (1) and (2) of the Articles of

State Responsibility adopted by the International Law Commission at its fifty-third session (2001).

Supplement No. 10 (A/56/10), chp.IV.E.1).

2 Speech by Prime Minister Tony Blair to the Economic Club of Chicago, 22 April, 1999.See also

Blair, ‘A moment to Seize: Let us Reorder this World Around Us’, The Guardian ( London), 3 October,
2001, p. 4.

' Dino Kritsiotis, ‘Imagining the International Community’, EJIL, vol. 13, No. 4 (2002).

' H.Bull, ‘The Anarchical Society: A study of Order in World Politics (Mackmillan, 1977), p. 13.0n

the same, see H. Lauterpacht, International Law and Human Rights (London: Stevens & Sons Limited,

1950), p. 65. _ |
'*S. Toope, ‘Emerging Patterns of Governance and International Law’, in M. Byers (ed.), The Role of

Law in International Politics: Essays in International Relations and International Law (Oxford

University Press, 2000), p. 91, at 103: P.E Corbett, Law in Diplomacy (Princeton, NJ: Princeton UP,
1959), p. 273. - a ~ _

'* De Visscher, Theory and Reality in Public International Law (translated from French by P.E Cornett,
Princeton Univ Pr; Revised edition rev.ed., 1968), p. 94.

‘272(;. Tomuschat, ‘Obligations Arising for States Without or Against their Will’, 241 RdC (1993), p.
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interdependence and contact’ 1% between states has led to a factual element of a
community. > This development has in tumn resulted in the evolution of the
international legal system to include other legal subjects whose link to certain
common traits enjoins them to the community.”’ Therefore, in this context, although

states remain the primary subjects and possess full legal capacity,’' others who may

possess international legal personality include international organisations** and human

beings.”*:

In this regard, the ir}temational community ‘represents a normative entity,
characterised by shared norms and understandings, common sensibilities and a shared
feeling of collective destiny.’* For this community to thrive, it needs ‘certain interests
common to all its members and a certain set of common values, principles and
procedures.’ 25 The values of the community ‘contains as much aspiration and
reality,’*® whose binding traits are embodied in the ‘sense of shared opportunity,*’

and the need to act on the society’s ‘high values’*® in pursuit of ‘shared vision of a

better world.’ 2° Therefore, the international legal system is ‘like a modemn

18 Qee Bruno Simma and Andreas L. Paulus, ‘The ‘International Community,’ supra note 3.
' From a political science point of view, see R.O. Keohane and J.S. Nye, Power and Interdependence
(2nd ed., Second Edition. Glenview: Scott Foresman. 1989), p. 1 & 122; McDougal, Reisman &

Willard, “The World Community: A Planetary Social Process’, 21 U.C. Davis L. Rev. (1988) 807, at
089.

20 Eor a historical account, see Abi-Saab, International Law and The International Community: The
Long Road to Universality in R. MacDonald ( ed.), Essays in Honour of Wang Tieya (Dordrecht:
Nijhoff, 1994) p. 31; A. Cassese, International Law in a Divided World (Oxford: Clarendon Press
1986). See also Fassbener who makes references to the international community as including all

subjects of international law. Fassbender, “The United Nations Charter as Constitution of the

International Community®, 36 Columbia Journal of Transnational Law (1998) 529, at 532.
2L A, Cassese, International Law, supra note 4, p. 46.

22 See Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949]
ICJ Reports 174 at 178. See also N.D White, The Law of International Organisations (second edition,

Juris Publishing, Inc, 2005); Jean d'Aspremont, ‘The Abuse of Legal the Personality of International

Organizations and the Responsibility of Member States,’ International Organizations Law Review,
Volume 4, Number 1, (2007) , pp. 91-119(29) "

2 gee G. Tarello, Storia della cultura giuridica moderna (Bologna: I1 Mulino, 1976), p.473.

24 See Nicholas Tsagourias, ‘International Community, Recognition of States and Plotical Cloning’, in
Colin Warbrick and Stephen Therny, Towards an International Legal Community: The Sovereignty of

States and the Sovereignty of International Law (British Institute of International and Comparative Law,
2006), p. 211.

25 B. Simma, & A. Paulus, ‘The International Community,’ supra note 5.

20 1bid.

27 See Nicholas Tsagourias, International Community, Recognition of States and Plotical Cloning’, in
Colin Warbrick and Stephen Themy, Towards an International Legal Community supra note 24, p. 217,

28 p, Allot, Eunomia : New Order for a new World (Oxford, Oxford University Press, 2001), p. xx.

> See Secretary General ‘Meaning of International Community,’ Address to th
, ¢ DPI/NGO Conference
Press Release SG/SM/7133, PI/1176 (15 Sept 1999). See also K.A.Annan, ¢ Problems without |
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constitution’ which not only ‘comprises of principles and rules, but also basic values,’

according to Tomuschat.”® And although some of these may not, as yet, amount to
legal rules in the strict sense, they are reflective of the values of the international

system, whose reiteration and practice may lead to their elevation as legal principles.”’

The generally accepted principles and values include those enshrined 1n article 1 of

the UN Charter*? and those contained in key documents,” including those on UN
reform.’* However, as will be shown in chapter two, ‘suspicions remains that they

[values] are simply the fruits of cultural history belonging to the West.”” Yet, not
only has the concept of a community been deemed to exist, the Secretary General has
ruled it as ‘the only way forward.”*° Importantly, the community and its values act “as
a limitation of political power,’ ! particularly of states and other influential
international actors.® It does so through its description of certain rights and the

imposition of duties on international players within the whole international system.””
In spite of the above, the contemporary diversity of state and regional priorities not

only leads to the difficulty of arriving at a ‘global consensus on values,’ 0 jts

Passport’, (Sept/ Oct 2002).For a general discussion., see Anne Orford, ‘The Gift of Formalism’,
European Journal of International Law, (2004), Vol.15.

3% C. Tomuschat, ‘International Law: Ensuring the Survival of Mankind on the Eve of a New Century’,
Receuil des Cours (1999), p. 23, at 28.

31 N.D. White, ‘The Ties that Bind: The EU, The UN and International Law,’ Netherlands Yearbook of
International Law, Vol, XXXVII, 2006. On the differences, similarities and relationship between legal

rules and values see K. Zamanek, ‘Basic Principles of UN Charter Law’, in R.St.J. Macdonald and
D.M. Johnston, eds., Towards World Constitutionalism, (Leiden, Nijhoff 2005).

32 On a discussion on some of these and their relationship with legal principles, see N.D. White, ‘The
Ties that Bind,’ Ibid.

33 E.g. The 2005 World Summit Outcome Document, U.N. Doc A/60/L.1, Sept.20,2005; The Rome
Statute of the International Criminal Court, 1998; the 1970 Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of

the United Nations, G.A. res. 2625, Annex, 25 UN GAOR, Supp. (No. 28), U.N. Doc. A/5217 at 121
(1970;The Vienna Convention on Diplomatic Relations (1961)
3 See chapter eight. |

3 P. Ricoeur, Oneself as Another ( trans.K.Blamely, 1992) at 262-263.See also Emmanuelle Jouannet,
‘Universalism and Imperialism: The True-False Paradox of International Law?’ EJIL, Vol. 1, No. 3,
(2007); Dino Kiritsiotis, ‘Imagining the International Community,’ supra note 13.

*® See Secretary General ‘Meaning of International Community’; supra note 29.

1P, Allot, Eunomia supra note 28, p. 104,

** N.D. White, ‘The Ties that Bind,’ supra note 31, See also N.D. White, The UN System: Toward
International Justice (Boulder CO, Lynne Rienner 2002), p. 47.

*> Abi-Saab, ‘International Law and The International Community: The Long Road to Universality', in

R. MacDonald (ed.), Essays in Honour of Wang Tieya, supra note 20, p. 31; A. Cassese, International
Law in a Divided World, supra note 20, p. 1.

Y R. lj“oot, ‘Introduction’ in R. Foot, J. Gaddis &A Hurrell, eds., Order and Justice in International
Relations (Oxford, Oxford University Press, 2003), p. 2.
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association with politics often compromises the instruments through which the

community finds expression, as shown below.

1.2 Differing Levels of the International Community in Peace and Security
The UN Charter has often been described as the constitution of the international
community.?' As stated above, the UN Security Council has, in carrying out its peace

and security mandate on behalf of UN member states,*® increased its references to the
international community. Acting under Chapter VII of the UN Charter, the Council

has passed binding resolutions not only on states but also other legal subjects such as

individuals,® liberation and guerrilla movements,** as well as outlaws, such as the Al

Qaeda network.®” What is important to appreciate here is the fact that the rules
PP ,.

regulating peace and security are primarily drawn from the UN strengthens the belief

that the international ‘community remains the source of legitimacy and authonty of

the undertaken action.”*

However, this should not obscure the fact that, as shall be shown in the coming
chapters, the sovereign state is still widely perceived as both the main instrument for
implementing the decisions of the UN.*” Furthermore, the decisions and practice of
the UN hardly apply uniformly across the whole of the international community with

‘faimess,”® as discussed elsewhere in this study.*’ It is partly because of this reason

that the use of the term ‘community’ is easily subject to manipulatibn-and it can be
applied in one context and be wholly inappropriate in another, with varying degrees of

intensity.”® With this regard, actions that have been justified as beneficial to the

common interests have often led to serious disagreements.

4! See discussion in chapter three.
‘2 Article 24 of the UN Charter.

3 E.g. see SC Res. 1532 (2004), 12 March 2004, on the former Liberian President Charles Taylor.

“ E.g see SC Res. 864 (1993), 15 September 1993, concerning UNITA and SC Res. 942 (1994), 23
September 1994, concerning the self-proclaimed Serb Republic in Bosnia- Herzegovina.

> E.g see SCRes. 1267 (1999), 15 October on individuals and entities associated with Al-Qaida.

46 See Nicholas Tsagourias, International Community, Recognition of States and Political Cloning’, in

Colin Warbrick and Stephen Therny, Towards an International Legal Community, supra note 24, p.
213.

7N Schrijver, ‘The Changing Nature of State Sovereignty’, (2000) 71 BYIL 65, p. 65.

‘:352ee T. M. Franck, Fairness in International Law and Institutions (Clarendon Press, Oxford, 1995), p.

¥ See chapters three, five and eight.

*0 See Georges Abi-Saab, ‘Whither the International Community’?, EJIL, Vol. 9 (1998), No. 2, See
also Bruno Simma and Andreas L. Paulus,‘The ‘International Community,’ supra note 5.
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This was clear 1n the speech by the Representative of India in the Security Council in
stating that the West was not acting on behalf of the international community during
NATO’s bombing of Serbia in 1999.%' However, this assertion does not signify the
absence of an international community. Rather, it can be interpreted as questioning
the unilateral NATO action whose membership represented under ten percent of the
world’s population, and rejecting the notion that the intervention represented the will

of the international community, particularly given that at no time had NATO been

appointed the world’s representative.’ .

Indeed, the whole of the international community is riddled with ‘many diversions
and differences.” > In this regard, due to the nature of fragmentation in the
international system, Abi-Saab argues that the application of legal rules does not
signify the presence of community in the group concerned in the same manner, and
with the same intensity on all subjects.”* Instead, he takes the view that, for the sake
of precision, it is better to speak of a degree of community within a specific context,
rather than referring to a group as a community in general. It is ‘therefore in essence
made up of different, sometimes overlapping communities, each with its own
normative (value) system, which can be of national, regional or functional (sectoral)

nature.”>> Borrowing from this perspective, a major approach of this study treats

regional organisations, such as the EU and AU, as representing regional communities

while the UN and WTO would amount to sectoral communities.

Hence, for the purposes of this study, the term international community is used to
demonstrate the different points of extraterritorial agreement by international society,
at which there is clear embodiment of commonly shared values, particularly those that
seek to protect the peremptory norms of international law. Therefore, heavy reliance
is made on the principles contained in key treaties, including the Vienna Convention

on the Law of Treaties 1969, which defines jus cogens, as norms ‘accepted and

>! See Representative of India in UNDOC S/PV 3988 (24 March 1999), at 15-16.

32 Martti Koskenniemi, ‘International Law in Europe: Between Tradition and Renewal,” EJIL Vol. 16
(2005) No. 1.

>> A. Cassese, International Law in a Divided World, supra note 20 p. 32.
** Georges Abi-Saab, ‘Whither the International Community’? supra note 50.

>3 See,Erika de Wet, “The International Constitutional Order,’ International and Comparative Law
Quarterly, (2006) 55: 51-76.

28



recognized by the international community of states as a whole.””® As shown in the

following section, failure to abide by these norms incurs state responsibility for

violating states.’’

2.1 The Rationale and Justification for the Protection of Peremptory Norms of
International Law

In spite of the horizontal nature of international law with its restricted grip on

universally entrenched ideological, political, cultural and economic links, there have

emerged a series of community duties, obligations and rights agreed upon both at the
universal and regional level, and which have special protection under regional and
multilateral treaties. According to Hedley Bull’s formulation, these norms arse
whereby ‘states have sufficient contact between them, and have sufficient impact on
one another’s decisions to cause them to behave- at least in some measure-as parts of
a whole.’*® Also commonly referred to as jus cogens, these norms emanate from the
advent of international law conferment on each state obligatio erga omnes.>” In other
words, the obligations contained therein are owed to the international community as a
whole.? Thérefore, the implication of jus cogens are those ‘of a duty and not optional

rights’ and it is this unique feature that makes them acquire the special status of

peremptory norms of international law.°!

A key feature of peremptory norms is that states, be it in times of war or peace, are not
allowed to derogate from the commonly agreed values and rules that amount to jus
cogens or attempt to justify their breach on the concept of sovc—:reignty.62 For Kelsen, this

notion applies uniformly across all states. He asserts that the international ‘legal system 1s

5 Article 53 of the Vienna Convention on the Law of Treaties (1969).

37 On the international community and its relationship with the law of state responsibility, see,Erika de
Wet, ‘The International Constitutional Order,’ supra note 55.

*8 Hedley Bull, The Anarchical Society : A Study of Order in World Politics (Macmillan: London,
1995), pp. 9-10.

* Cherif Bassiouni, ‘International Crimes, Jus Cogens and Obligatio Erga Omnes,” 59 Law & Contemp.
Probs. 63, 68 (1996), p.266; M. Cherif Bassiount, ‘A Functional Approach to "General Principles of
International Law,’ 11 MICH. J. INT'L L. 768, 801 (1989-1990).

% Case Concerning Barcelona Traction, Light and Power Co. Ltd., Belgium v. Spain, ICJ Reports
[1970] 3, at 31; Case Concerning East Timor, Portugal v. Australia, ICJ Reports [1995], at 102; Case

Concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
Bosia and Herzegovina v. Yugoslavia, ICJ Reports [1996] 616.

°! M. Cherif Bassiouni, ‘International crimes,’ supra note 59

52 A. Cassese, International Law, supra note 4 See also M. Cherif Bassiouni, ‘States of Emergency and
States of Exception: Human Rights Abuses and Impunity under Color of Law’, in Non-Derogable

Rights and States of Emergency ( Danicl Premont €d.1996), p. 125 See also M. Cherif Bassiouni
‘International crimes, ’ supra note 59.
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superior equally’ to all states and that the ‘natural law’ nature of this sort of foundation of
international law cannot and should not be denied.’®® The reason that these natural rights
are of special importance is principally because they contain principles that are
considered as universal in nature. Significantly, they have come to be regarded as worthy

of the duty of protection for the benefit of the international community, notwithstanding

the structural differences in the political, economic and social settings across the diverse
regions.”’

The rationale behind the status of jus cogens in international law 1s also given by Vitona,
who referred to these rules as ‘wna respublica’, with the purpose of the general well-

being of all human beings (bonum commune omnium).®’ Francisco Suarez developed
Vitonia's 1deas further and in a classic exposition observed that however ‘divided into
different peoples and kingdoms it may be, mankind has nevertheless always possessed a
certain unity, not only as a species, but also, as it were, as a moral and political unity,

called for by the natural precept of mutual love and mercy, which applies to all, even to

the foreigners of any nation.’®® Accordingly, the subjects within the international legal

system ‘constitute a perfect community’ with each being ‘a member of that universal
society.’®’

In modern international law, the legal protection of these rules finds expression in
article 53 of the Vienna Convention of the Law of treaties, which prohibits any treaty

law from running contrary to the peremptory norms of international law.®® It is worth

mentioning however, that this convention deals with treaties and its application to

custom is subject to dispute.”” Furthermore, problems arise because not only do key

documents, such as the UN Charter, hardly mention or refer to any peremptory

®* Quoted in Danilo Zolo, ‘Hans Kelsen: International Peace through International Law’, EJIL, Vol. 9
9998) No. 2,

See Furundzija (Trial Chamber, ICTY), 38 ILM (1999), 349;Frowein, ‘Jus Cogens’, 7 EPIL (1984)
329. See also Articles on State Responsibility, Art. 19, 2 Yearbook of the ILC (1976 1) 73. See also
J.H.H. Weiler, A. Cassese, M. Spinedi (eds), International Crimes of States: A Critical Analysis of the
ILC's Draft Article 19 on State Responsibility (European University Institute, Series A., 1989).

% Bruno Simma, The Contribution of Alfred Verdross to the Theory of International Law,’ EJIL, Vol.

6 (1995) No. 1. Here, B Simma quotes Relectio de Indis, 111, Tit. 5, leg, 4; De potestate civili, 13, 21

:: Bruno Simma, ‘The Contribution of Alfred Verdross to the Theory of International Law, ibid.
Ibid.

°® For a recent study of the legal effects of peremptory norms of international law, see Alexander
(grakhelashvili, Peremptory Norms in International Law, (Oxford University Press, 2008).

*» See chapter two. See also R Bernhardt, ‘Article 103°, in Simma (ed), The Charter of The United
Nations. A Commentary’, (OUP, 2002), p. 1293; N.D.White, ‘The Applicability of Economic and

Social Rights to the UN Security Council’, in Mashood A. Baderin& Robert Mccorquodale,(eds.)
‘Economic, Social and Cultural Rights in Action’, (Oxford University Press, 2007).
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norms, there 1s also no definite list agreed upon as to what amounts or fails to
constitute peremptory norms.’® However, although the Charter does not expressly
refer to jus cogens,‘ it can be argued that the principles contained in article 2 largely
correspond with well established peremptory norms. Nevertheless, questions still

persist with regard to whether there exists a defined hierarchy amongst the more

readily identifiable peremptory norms.”’

However, the limitation of article 53 in the Vienna Convention to consensual concepts
was favourable because substantive definitions of jus cogens would have been
controversial due to the doctrine’s close connection to natural law philosophy.

Disagreement on major issues would have placed the standing of key rules of jus
cogens in doubt, and for this reason the substance is best left incomplete and the list

in-exhaustive, in order to meet the challenges posed by a fast changing world.

However, as demonstrated throughout this study, the flexible nature of what amounts

to a peremptory norm may be utilised by powerful states to alter and effectively make

law.”?

Having said so, despite the lack of a clear list of the rules of international law
amounting to jus cogens, it is beyond dispute that the prohibition against the use of
force, genocide, war crimes, crimes against humanity are settled in their

classification.” It is primarily these norms that this thesis chiefly focuses on because
these principles are crucial to the maintenance of regional and international peace and

security.’* However, it also deserves to be mentioned that, in order to prevent their

" See M. Cherif Bassiouni, ‘International crimes,’ supra note 59. See also chapter two on the clash of
jus cogens.
’! See Martti Koskenniemi, ‘Hierarchy in International Law: A Sketch’, European Journal of

International Law, Vol. 8 (1997) No. 4, Juan Antonio Carrillo Salcedo,' Reflections on the Existence

of a Hierarchy of Norms in International Law,” European Journal of International Law, Vol. 8 (1997)
No. 4

72 See chapter two.

" See the list provided in the Articles on State Responsibility, Commentary on Article 40, paras. 4-6 in
Official Records of the General Assembly, Fifth-sixth Session (A/56/10) pp. 283-284. See also Cherif

Bassiouny, ‘International Crimes,’ supra note 59; Alexander Orakhelashvili, Peremptory Norms in
International Law, supra note 68, pp. 50-66.

™ See chapters three-nine.
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offence to ‘international order,’’” the crimes of piracy, slavery, racial discrimination

and torture also amount to peremptory norms.’°

In order to protect the special nature of jus cogens norms and enhance state
compliance, article 40 of the Articles of State Responsibility ‘applies to the

international responsibility which is entailed by a serious breach by a State of an
obligation arising under a peremptory norm of general international law’ and ‘breach

of such an obligation is serious if it involves a gross or systematic failure by the

responsible State to fulfil its obligation.””’ While the application of the doctrine of

state responsibility is discussed elsewhere in this study,’® it deserves to be pointed out

that the Articles do not allow for a right to intervene in cases of breaches of

peremptory norms by states, although such violations attract international

responsibility on states and the international community.’’

\

Nevertheless, the gap in the law with regard to enforcement has led to the assertions
that the obligations deriving from these duties has led to an ‘emerging norm’ entailing

‘a collective responsibility to protect’*’ citizens from genocide, mass killing, and

massive and sustained human rights violations.’®! However, bearing in mind the
emphasis placed on the extraterritoriality of fundamental values discussed in this
section, a central theme of the thesis addresses the tension between the major

principles of jus cogens. This is clear from the dilemma facing the international

community in the run up to the Rwandan genocide (1994) where there was a clear

conflict between the peremptory norms prohibiting genocide, war crimes, crimes

3 R, Higgins, Problems and Process: International Law and How We Use It, (Oxford: Clarendon Press,
1994), p. 38.

’® See the list provided in the Articles on State Responsibility, Commentary on Article 40, supra note
73 paras. 4-6 in pp. 283-284.see also Cherif Bassiouni, International Crimes,’ supra note 59.

"7 See article 40 (1) and (2) of the Articles of State Responsibility supra note 73; see also Iain Scobbie,
‘The Invocation of Responsibility for the Breach of ‘Obligations under Peremptory Norms of General
International Law’, EJIL, Vol. 13, (2002) No. 35; Eric Wyler, From “State Crime’ to Responsibility for

'Serious Breaches of Obligations Under Peremptory Norms of General International Law' EJIL, Vol. 13,
(2002) No. 5; Chnistian J, Tams, Do Serious Breaches Give Rise to Any Specific Obligations of the

Responsible State? EJIL, Vol. 13, (2002) No. 5; Pierre Klein, Responsibility for Serious Breaches of

Obligations Deriving from Peremptory Norms of International Law and United Nations Law’, EJIL,
Vol. 13, (2002) No. 5.

’® See chapters seven, eight and nine.
 See article 41 (1), (2) and (3) of the Articles supra note 73.

* See Secretary General’s report, In Larger Freedom: Towards Development, Security and Human
Rights for All, UN Doc A/59/20035, para. 203.

*' See 2005 World Summit, Sept 11-16, 2005, 2005 World Summit Outcome, 138, U.N. Doc.
A/60/L.1.(Sept 20, 2005) See also Secretary General’s report, In Larger Freedom, ibid.
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against humanity on one hand, and the norm that bans the use of force in international

relations on the other.®

Given that the occasional failure by the international community to protect and
enforce fundamental values, particularly in Africa has been alarming,® the recent
conflict in Darfur brought the questions with regard to their protection to sharper

focus. While the role of the UN in this area is discussed in chapter three, what follows
is a general discussion on the available mechanisms for the enforcement of the

international norms and the emerging relevance of the concept of legitimacy in this

arca.

3.1 The Enforcement and Legitimacy of International Law

The aspect of enforcing international legal obligations is closely tied to the legitimacy

of international law, as shown in this section.”® Traditionally, it is due to the lack of a
centralised enforcement system of international law that led to the question as to
whether international law was really ‘law.’® The answer in turned depended on what

one meant by law.®® According to H. L. A. Hart, law derives its strength from

acceptance by society that its rules are binding and not necessarily from 1its

enforceability.’” Similarly, Fitzmaurice argues the law is not binding because it is

enforced but rather, it is enforced because it already binding.®®

On the other hand, scholars such as Austin argued that international law was not true
law but merely, ‘positive morality,” since there were no sovereign capable of
sanctioning the violation of its rules.®” This viewpoint differed with that of Kelsen

who perceived the law as involving submission to rules and not to a particular

82 See chapters two, three and seven.
83 See introduction, chapters three, five, six and nine.

* Jacob Katz Cogan, ‘Noncompliance and the International Rule of Law’, Yale Journal of
International Law, Vol 31 No. 1 (2006). |

5> Anthony D’Amato, ** Is International Law Really ‘Law’?,’ 79 Northwestern Law Review 1293
(1985).
** Anthony Aust, Handbook of International Law (Cambridge University Press, 2005).
:; Hart, H.L.A. The Concept of Law ( Oxford: Clarendon Press, 1994)

G. G. Fitzmaurice, ‘The Foundations of the Authority of International Law and the Problem of
Enforcement’, The Modern Law Review, Vol. 19, No. 1. (1956), pp. 1-13.

*J. Austin, The Province of Jurisprudence Determined, (W. Rumble (ed.), Cambri mbri
— » (W ), Cambridge: Ca
University Press, 1995), p. 24. ( (e, & bridge
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sovereign.”’ Nevertheless, although the debate with regard to whether international
law 1s really law has virtually vanished, focus has since shifted to the problem of
enforcement, with a respectable school of interational lawyers considering it to be a

necessary characteristic of any system of law.”' Indeed, many international theorists,

both traditional and modem, agree that law ‘shall be enforced by external power’”
since 1t 1S a ‘coercive order’ which contains certain measures of compulsion which are

to be taken in case of ‘legally wrong conduct.’ > However, although the problem of
enforcement is much associated with international law, using a comparative approach,

Roger Fisher suggests that much of what 1s considered as ‘law’ in the domestic

context is also unenforceable.”?

In any event, opinion on the practical compliance of international law is divided. For
example, Louis Henkin, famously observed that ‘[i]t is probably the case that almost
all nations observe almost all principles of international law and almost all of their
obligations almost all of the time.’” On the other hand, the UN Secretary General

opined that, ‘today, the rule of law is at risk around the world. Again and again, we
see fundamental laws shamelessly disregarded.”® Despite there being some truth

behind Henkin’s aphorism,”’ the Secretary General’s frustration was understandable

given the return of mass murder at the turn of the 21* century, as shown throughout

this study. What remains clear is that ‘the rule of [international] law as a mere concept

is not enough. Laws must be put into practice.””® Therefore, in order to enforce ‘an

international culture of compliance,’” the international legal system must be founded

* Charles Leben,‘Hans Kelsen and the Advancement of International Law’ European Journal of
International Law, Vol. 9 (1998) No. 2.

’! See Fitzmaurice, ‘The Foundations of the Authority if International Law and the Problem of
Enforcement.’ (1956) 19 M.LR. 1.

’ Lauterpacht, Oppenheim's International Law (Longmans, Green and Co., London , Vol. I (8th Ed),
1955), p.10.

* Kelsen, Principles of International Law (New York: Rinehart & Company, Inc, 1952).

* See R Fisher. ‘Bringing Law to Bear on Governments®, 74 Harv. L. Rev., 1130,1132-34 (1961);See
R.Fisher, Improving Compliance with International Law: Procedural Aspects of International Law
Series, (Untv of Virginia Pr, 1981).

% Louse Henkin (2.ed) How Nations Behave (New York: Columbia University Press, 1979), p. 47. See

also See, DJ Harris, Cases and Materials on International Law, (Sweet& Maxwell, 2004, 6th ed,), p.3.

% See ‘Rule of law at risk around the world, says Secretary-General in address to General Assembly,’
UN Press Release SG/SM/9491, GA/10258 (2004).

97 See Harold Hongju Koh, ‘Review: Why Do Nations Obey International Law?,’ The Yale Law

Journal, Vol. 106, No. 8, Symposium: Group Conflict and the Constitution: Race, Sexuality, and
Religion (1997), pp. 2599-2659 *

** 'UN Secretary-General, ‘Rule of law at risk around the world,’ supra note 96,

9(": ;,So;)se Henkin, ‘International Law: Politics, Values and Functions’. 216 Recueil Des Cours 9, 86
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on ‘a new world order based on the rule of international law.”'” Finally, as portrayed

by recent trends, in addition to being law, legal rules ought to be legitimate.

Although the concept of legitimacy has traditionally been viewed as secondary and
weaker compared to that of legality, it has acquired increased significance since Tom
Frank’s observation in the late 1980s that no one seemed to be asking fundamental
questions about the legitimacy of international law.'"! Since then, the concept of
legitimacy has attracted much attention across the disciplines of international politics,
law and relations.'®? For international law, the growing pre-eminence of the concept

of legitimacy is evident in the Independent International Commission’s view that the

NATO intervention in Kosovo was ‘illegal but lf:gitima'te.."103

Furthermore, key reports, such as that submitted by the International Commission on
Intervention and State Sovereignty (ICISS)w"' and the UN High Level Panel,'® make
references to the five criteria of legitimacy against which the authority of action based
on the doctrine of responsibility to protect should be measured.'% Importantly, as
shall be shown in chapter seven, the AU’s nght to intervene has similarly been
justified on the fact that it is not assigned to a single or particular group of states but

to the AU collectively. In this regard, when acting collectively, the AU represents a

100 A Cassese, ‘On the Current Trend Towards Criminal Prosecution and Punishment of Breaches of
International Humanitarian Law’, EJIL, Vol. 9 (1998) No. 1.See also Kenneth Anderson, ‘The Ottawa
Convention Banning Landmines, the Role of International Non-governmental Organizations and the
Idea of International Civil Society’, EJIL, Vol. 11 (2000).

101 Erank, T., Why a quest for Legitimacy’, 21 UC Davis Law Review (1987) 535.

'%2 For a detailed analysis of the practice of legitimacy in international society, see Ian Clark,
Legitimacy in international society (Oxford University Press, Oxford, 2005).See also Thomas Frank,
The Power of Legitimacy Among Nations (New York, Oxford; Oxford University Press, 1990);Thomas
Frank, Why a quest for Legitimacy,’ supra note 101; Franck, Fairness in International Law and
Institutions (1995) 38-41; Thomas M. Franck, ‘Legitimacy in the International System’, American
Journal of International Law, Vol. 82, No. 4 (1988), pp. 705-759. See also Dworkin, Law’s Empire
(Belknap Press of Harvard University Press, 1986) p. 176-224; Hurd, ‘Legitimacy and Authority in
international politics’, 53 International Organization (1999), 379.Roth, ‘Governmental Illegitimacy in

International Law’, (Oxford University Press, 1999); See Weiler, ¢ The Geology of International Law-
Governance, Democracy and Legitimacy’, ZaoRV 64, No 3, (2004). 547-562.

'’ Independent International Commission on Kosovo, Kosovo: Conflict, International response,
Lessons Learnt, (Oxford 2000).

"% 1CISS, The Responsibility to Protect: Report of the International Commission on Intervention and
.lS;tfte Sovereignty (Ottawa: International Development Research Council, 2001)
The Report of the United Nations High Level on Threats Challenges and Change, 4 More Secure

World: Our Shared Responsibility, UN. Doc. A/59/565, 12, December 2004,
1% See chapter eight. 4
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community interest, and not just the interests of one single state and hence, is

legitimate.'"’

[an Hurd, a theorist in international relations, defines legitimacy as the ‘normative
belief by an actor that a rule or institution ought to be obeyed.’'” For international
lawyers, this definition would have to be connected to a legal rule through a pull of
compliance towards an established legal system. Nevertheless, the concept of

legitimacy has been defined to mean ‘that quality of a rule which denives from a

perception on the part of those it is addressed that it has come into being in
accordance with right processi..’109 Although legitimacy is useful in explaining why
states abide by law, despite its lack of a centralised coercive authority, the concept is

closely associated with international consensus and is thereby generally abstract and

vague given the diversity of state and regional interests.

Nevertheless, from the onset, it can be argued that international law is prima facie
legitimate and should be obeyed simply by virtue of it being the law of the
international community, as described above. This is because international law

provides a fair framework for the conduct of international relations for different

actors.''® However, the reality of power politics, which often strained multilateralism
and made it vulnerable to unilateralism, has often given good cause to question the

legitimacy and credibility of international law, as it often proves unable to hold states
accountable in their adherence to the law.'"!

Irrespective of the above, there is a common perception that community values and
principles are more legitimate when undertaken collectively and that a given act is

undertaken by a single state, rather than by the international community, makes it

illegitimate.''* A more extreme approach equates unilateralism with illegality.'"® This

197 See chapter six.

‘lg: Hurd, ‘Legitimacy and Authority in international politics’, supra note 102.
Thomas M. Franck, ‘Legitimacy in the International System’, supra note 102.

''% See Thoma Franck, ‘Fairness in International Law and Institutions’, supra note 102; p. 384,
Dworkin, ‘Law’s Empire,’ supra note 102, p. 176-224.

l l l . . v .

It. is mthm_t%ns context that some commentators have gone to the extent of stating that international
law is in a legitimacy crisis. See Weiler, “The Geology of International Law-Governance, Democracy
and Legitimacy’, supra note 102.

l;zolgg?NBod;nsky,' What’s So Bad about Unilateral Action to Protect the Environment?’ EJIL, Vol. 11
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1s in spite of the need to evaluate each particular unilateral action ‘to determine

whether, on the balance, it advances or detracts from the desired ends.” '

Furthermore, the problem with the above presumption is that it ignores the reality that

collective decision making ‘often reflects the will of a particular state, or a small

group of states, which can impose their will on others, rather than an ‘authentic’

decision of the international community.’' "

In demonstrating this point, Hans Morgenthau in his work on Political Limitations on
the United Nations, noted that the establishment of the UN, which i1s primanly based
on a historic event,''® led to the institutionalisation of power politics, rather than to the
latter’s elimination.''” It is within this context that the legitimacy of the Security
Council has come into question as evidenced in the Secretary General’s own

admission that many ‘decisions lack legitimacy in the eyes of the developing world,

which feels that its views and interests are insufficiently represented among the

decision-takers.’!!®

In this context, Christine Chinkin makes the suggestion that there is no dichotomy.
between unilateralism and collectivism.''” Instead, she argues that the two merge into
each other. “What masquerades as collective action or inaction may be manipulated

by a state with a particular interest or take in the issue, be dictated by a single strong
actor through the threat or use of the veto, or by a single state taking the lead.’'?° This

practice i1s manifest in the arm-twisting conducted by powerful states within Security

Council that often to results in ‘coalitions of the willing,” which in the true sense

amount to ‘coalitions of the coerced.’'*! In particular, reference is often made with

"4 1bid.
'3 1bid.

' See chapters three and eight.

""" Hans J. Morgenthau, Politics Among Nations: The Struggle for Power and Peace ((New York:
Alfred A. Knopf, Fifth Edition, Revised, 1978).

'"" See Report of the Secretary-General, Implementation of the United Nations
Millennium Declaration, UN Doc., A/58/323, 2 September 2003.

''> Christine Chinkin, ‘The State That Acts Alone: Bully, Good Samaritan or Iconoclast?

Multilateralism & la Carte: The Consequences of Unilateral ‘Pick and Pay’ Approaches’, European

Journal of International Law, Vol. 11 (2000) No. 1.
% Ibid
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respect to the ‘arm-twisting’ influence that the United States'?? has in the Council,'* a

practice acknowledged by a former US Secretary of State.'*"

Yemen’s loss of a $70 million US aid package in 1990 after its refusal to vote in line

with US interests in the Security Council is only one of the more cited illustrations of
arm twisting.'?> Other examples include the threat by the US to block an extension of
the UN mission in Bosnia, unless its nationals were protected from prosecution by the
ICC'*® in July 2002.'% Similarly, Security Council resolution 1593 of March 2005,.123
with regard to the Darfur conflict was only agreed upon by the US on condition that it
gave blanket immunity from prosecution to designated peacekeepers.129 As shown in

chapter eight, such behaviour by permanent members of the Council can itself

engender a threat to peace and security. 130

Meanwhile, although this study heavily relies on the institutional methods of
enforcement, particularly those undertaken by the UN and regional organisations, it

deserves to be mentioned that states and international organisations are also capable

122 £or detailed discussion on US unilateralism, see Christian Tomuschat, ‘Multilateralism in the Age
of US Hegemony’ , in MacDonald, St John Johnston, D. M, *T owards World Constitutionalism: Issues
in the Legal Ordering of the World Community’, (Martinus Nijhoff Publishers 2005), p.31-75; Robert F.
Turner, American Unilateralism and the Rule of Law’, in MacDonald, St John Johnston, D. M,

‘Towards World Constitutionalism: Issues in the Legal Ordering of the World Community’ (Martinus
Nijhoff Publishers 2005), p77-101; Feffer, John, ‘Power Trip: U.S. Unilateralism and Global Strategy
After September 11°, (Seven Stories Press, 2003); John Lewis Gaddis, ‘A Grand Strategy,’ Foreign
Policy (November/December 2002); The White House, The National Security Strategy of the United
States of America, LeClue22, 2008. See also J.R. Bolton, ‘Is There Really ‘Law’ in International

Affairs?’ Transnational Law and Contemporary Problems 10 (2000); Ronald A. McDonald’s Promised
Land, Crusader State: American Encounter with the World Since 1776, (Houghton Mifflin, 1997) and

John Lewis Gaddis’s Surprise, Security, and the American Experience (Harvard University Press,
2004).

123 See chapters three, five, eight and nine.

124 Eormer US Secretary of State James Baker discussed U.S arm-twisting in his autobiography. See

James A. Baker I1I, *The Politics of Diplomacy: Revolution, War and Peace, 1989-1992' (New York:

G.P. Putnam’s Sons, 1995). See also Martin Walker, ‘Baker's Quest for Bloodless Victory®, The
Guardian, 9 December, 1990

\23 Ibid.

126 For US policy regarding the International Criminal Court, see Jennifer K.Elsie,, U.S Policy

Regarding the International Criminal Court, (Congressional Research Service Report for Congress,
2006). See also chapter nine. - ~

127 3C Res. 1422 (2002), 12 July 2002.
128 SC Res. 1593 (2005), 31 March, 2005.

'29 For discussion on the question of immunity and the relationship between the Security Council and
the ICC, see Neha Jain, ‘A Separate Law for Peacekeepers: The Clash between the Security Council
and the International Criminal Court’, 16 EJIL, (2005), 239. See also Robert Crier and N.D. White,
‘The Security Council and the International Criminal Court: Who is feeling Threatened?’ 8 Yearbook

of International Peacekeeping (2002), 141 and Carsten Stahn, ‘The Ambiguities of Security Council
Resolution 1422 (2002)’, (2003) 14 EJIL 85.

Y N.D White, ‘The Will and Authority of the Security Council After Iraq’, Leiden Journal of
International Law, 17 (2004), pp.645-672.
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of compelling other legal subjects to abide by the rule of law. These entities have
traditionally enforced international obligations by utilising actions that inflict damage
or deprives the violating state of the advantage of a privilege.'”' Mention should also
be made of the functions of judicial and arbitration bodies such as the International
Court of Justice, which is the primary judicial organ of the UN and the International

Criminal Court (ICC),'** designated as ‘the first new major international institution of

9133

the twenty-first century’’”® and is empowered to exercise its jurisdiction on ‘the most

»134 5

» ’ . ) . b 13
serious crimes of international concern,’ ™" such as those committed in Darfur.

One the regional front, the activity of regional organisations in the enforcement of law

has dramatically increased in recent years.'*® It is in this context that the thesis aims to

demonstrate the challenges and prospects of the AU’s right of intervention, as a
potential method of enforcement.'”’ Clearly, its evolving architecture of peace and
security has brought the debate on the function of regionalism within the international
legal system to sharper focus.'’® As shown in the coming chapters, when acting
collectively, the AU perceives itself as representative of community values, and not

just the interests of one single state and hence, is legitimate. With this regard, what is

clear from the onset is the international community’s clear favour of institutionalised

methods of enforcement, as opposed to unilateral acts by states, some of which have

now been rendered illegal, for example, reprisals."

! Georges Abi-Saab, ‘Whither the International Community’? supra note 50.

*2 On the ICC, see Benjamin Schiff, Building the International Criminal Court, (Cambridge
University Press; 1 edition, 2008). Another important judicial institution is the International Tribunal
for the Law of the Sea (ITLOS) established under the 1982 U.N Convention on the Law of the Sea
(UNCLOS).See, DP O'Connell, IA Shearer, The International Law of the Sea, (Oxford University
Press, USA, 1984). s

133 D, McGoldrick, P. Rowe and E. Donnelly (eds.), The Permanent International Criminal Court:
Legal and Policy Issues (Oxford: Hart Publishing, 2004), p. 40.See also see Oscar Solera,

‘Complementary jurisdiction and international criminal justice’, International Review of the Red
Cross (2002) No. 845, pp. 145-171,

' See SC Res. 1593 (2005), March 31* 2005.)
1% Article 1 of the Rome Statute of the International Criminal Court.

13 See chapter nine. See SC/Res/1593 (2005) adopted on March 31* 2005)
16 See chapter four.

M7 Article 4(h) of the Constitutive Act of the African Union.
1% See chapter two on the function of regionalism.

1 See Advisory Opinion on the Legality of the Threat
or Use by a State of N '
Conflict [1996] ICJ Reports 226. y @ State of Nuclear Weapons in Armed
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3.2. Conclusion
This opening chapter introduced a conceptual and theoretical framework, including
the key concepts informing the study, some of whose definitions and classifications,
as well as relationships are elaborated in the coming chapters. Such an analysis offers
valuable insights into current trends in international law, as they provide a forum
through which existing practice may be measured, hence providing an important tool

for enhancing scholarly debate, particularly in the area of peace and security, which

forms the basic subject matter of this study.

The first section argued that in spite of whether the international community, 1s
‘imagined, asserted or realized,’'*° the world is ‘no longer an ordered anarchy.’'*' And

although the peaceful coexistence of states has often seemed ‘unachievable and

illusionary,”'*® it was shown that there are particular rules that bind all states, which

can be referred to as universal international law.'*’ These principles of universalism

are not designed to protect the individual interests of states but to affirm the common

interest of mankind.'** In this regard, taking a constitutional approach, the peremptory

norms have arguably led to ‘verticalisation of international law.’'*

As will become clear from the coming chapters, the impact of these rules, including
their gradual erosion of the doctrine of state sovereignty,'*® demonstrate ‘an emerging

international constitutional order consisting of an international community, an

'* Dino Kritsiotis, ‘Imagining the International Community,’ supra note 13.

'*! Brun-Otto Bryde, ‘International Democratic Constitutionalism’, in MacDonald, St John Johnston, D.
M, ‘Towards World Constitutionalism,’ supra note 122, p.104-125.

"*? Quoted in Ruth Wedgwood, ‘Unilateral Action in the UN System’ European Journal of
International Law, Vol. 11 (2000) No. 2. Franklin Roosevelt, Message to Congress Regarding the
Yalta Conference, March 1945, President’s Personal File 1820, (speech 1572), FDR Library, Hyde
Park, New York. Also in the Department of State, Bulletin, 4™ March 1945, vol 12, at 321-326. See T.

Hoopes and D. Brinkely , FRD and the Creation of the United Nations (New Haven, London: Yale
University Press, 1997) 172-179.

::: C.G. Weeramantry, Universalising International law (Leiden: M. Nijhoff Publishers, 2004).
See Brun-Otto Bryde, ‘International Democratic Constitutionalism’, in MacDonald, St John

.llfshnston, D. M, ‘Towards World Constitutionalism,’ supra note 122, pp.104-125.
Ibid. *

| 1% See B. S.Chimni, ‘International Institutions Today: An Imperial Global State in the Making’,
European Journal of International Law, Vol. 15 (2004) No. 1. See also James N. Rosenau,

‘Organizational Proliferation in a Changing World,’ in Issues in Global Governance (Kluwer,

pp. 371-403; Christoph Schreuer, ‘The Waning of the Soverei
International Law?’,4 EJIL, (1993),

1995),
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447,469; A. Cassese, International Law, supra note 4, p.10.
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international value system and rudimentary structures for its enforcement.’ '’

However, as shown throughout the thesis, the problem of enforcing international legal

obligations has continued to significantly affect the legitimacy of international law. '

This anomaly is attributed to the lack of a central authornty, which means that most of

its legal functions are, to a large extent, decentralised.'®’

Therefore, as shown in chapters two and three, the horizontal nature of this system
traditionally promoted realist notions and meant that it was largely up to each state to

decide how to handle their disputes either, peacefully or forcefully, unilaterally or
collectively. Nevertheless, given the special nature of fundamental community values,
unilateral enforcement has been perceived as ‘the one that puts the triumph of its
interests before that of the collective interest’ 150 and therefore, ‘dangerous and
ultimately counter-productive.’'>! Furthermore, prevailing conditions suggest that
‘history is on the move from state sovereignty to intemational community,”'** within

‘a space in which the strict dichotomy between domestic and international has largely

broken down.’'>*

Therefore, bearing in mind the deficiency of the UN system,>* this thesis switches the
focus to other institutions, which arguably possess the legality and sufficient

legitimacy to carry out the enforcement of community values on behalf of the
international community. Using the model provided by regional organisations, in

particular the AU, it argues that it is their coherent cooperation, and not their

opposition to universality, which should lie at the heart of the debate.

' See,Erika de Wet, ‘The International Constitutional Order’, supra note 55. See also Bruno Simma

and Dirk Pulkowski, ‘Of Planets and the Universe: Self-contained Regimes in International Law,’ EJIL,
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Chapter Two

The Function of Regionalism within the International

Legal System

A: Introduction

One of the most notable trends in international law 1s the increasing emphasis placed
on the important role of regionalism within the international legal system. The effect
of the regionalism phenomenon on universalism at a time of rapid globalisation has

been the subject of intense study and analysis by international lawyers,' political

scientists,” historians® and economists.® These diverse schools of thought grapple with

the question: does regionalism embodied in regional organisations encourage or
discourage the trend towards the attainment of universally shared values, such as
those discussed in chapter one? However, and somewhat unfortunately for ma<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>