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The provisions of the EC Treaty on citizenship of the Union introduce a fundamental
democratic element in the process of European political integration. The focus of integration
1s no longer on an economic factor of production (workers) but on politically self-determined
citizens. Citizenship of the Union, however, does not constitute a full status of European
citizenship, because of its incompleteness in terms of entitlements and its dependence on
Member States’ nationality. The development of Union citizenship into a complete status of
citizenship depends on Member States’ determination to transfer essential aspects of
sovereignty to the Community and achieve full political integration.

If Union citizenship is to evolve from the current form of derived status of Member States’
nattonality into a more complete and independent European citizenship, it must be followed
by a parallel evolution in the field of collective identity of the citizens. In the EU legal order,
citizenship, if taken in its ‘national meaning’, could be a fundamental element in the
consolidation of the Union as a ‘state-like phenomenon’. The current ‘national understanding’
requires the existence of a common national identity (based on culture, language, traditions
and 1n some cases ethnicity) to sustain the legal and political framework made of rights and
obligations of membership.

At European level, however, this approach is unlikely to work because of the different
national and cultural identities of the people of Europe. Alternatively it is argued that Europe
needs a radical change in the conception of citizenship and democracy to proceed in the
direction of political integration. Only a strictly political European identity based on
association and participation could co-ordinate the different allegiances that European citizens
already have towards institutions and groups other than the Union, and at the same time create
a common political bond among them. Despite this fundamental change, the extension of
citizenship beyond the national boundaries should take place without endangering those
citizens’ rights, which have been developed in the context of the nation-state, in particular the

principles of liberty and equality. The great challenge faced by the European Union consists in

dissociating those rights from the tie of nationhood.




On a point of eligibility, European political identity could not be used to exclude ‘cultural
outsiders’ from European citizenship, regardless of whether they come from a Member State
or a third country. As European identity would lack a common cultural basis, the same
concept of ‘cultural outsider’ would not apply to European citizenship. As a result such type
citizenship would be naturally open to non-European immigrants, who already reside in the
Union, but who are excluded from national citizenship, and to prospective third country
immigrants. The openness of a politically based European citizenship and identity contrasts
with the restrictive European Union immigration and asylum policies (fortress Europe). In the
absence of cultural or ethnic common grounds, fortress Europe seems to be based mainly on
contingent economic reasons, such as the protection of the European labour markets and
welfare systems. It appears that in the long term, due to demographic changes, these economic
reasons might disappear together with the restrictive immigration policies. In the meanwhile,
however, there seems to be no excuse for the non-integration of resident third country

nationals into European citizenship.

This thesis was submitted on 10 October 1997, The author has endeavoured to take account of all developments

affecting the matters dealt with in the thesis (in particular the Amsterdam Treaty of 2 October 1997) up until the
date of submission.
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‘l.  Citizenship of the Union is hereby established. Every person holding
the nationality of a Member State shall be a citizen of the Union. Citizenship of
the Union shall complement and not replace national citizenship.
2. Citizens of the Union shall enjoy the rights conferred by this Treaty and
shall be subject to the duties imposed thereby.’

(Article 8, EC Treaty)

Citizenship of the Union is the latest cryptic formulation of the concept of membership in a
political community. The emphasis on the idea of ‘citizenship being established’ does not
correspond to a substantial ‘new status’. The large majority of the rights listed in Part II of the
EC Treaty (‘Citizenship of the Union’) are re-statements or re-formulations of individual
rights, which were already part of the acquis communautaire. Furthermore, Union citizenship
maintains the ‘exclusiveness’ of national citizenship, in so far as only a ‘person holding the
nationality of a Member State shall be a citizen of the Union.’

It appears that, apart from the symbolic value of calling some Community individual rights
‘rights of citizenship’, Union citizenship is a ‘pooling of national citizenships’, rather than a

status in its own merit. At this point one might wonder whether the symbolic value of having

established a ‘citizenship of the Union’ is sufficient to justify engaging in a work of research
on a concept, which not only does not add substance to individual rights under Community
law, but also does not change the basic characteristics of national citizenship. The answer is
yes and is based on the ‘idea of citizenship’ rather than on the substantial impact of ‘Union
citizenship’.

The 1nsertion of the provisions on citizenship of the Union in the new EC Treatyl (Articles
8 to 8¢ EC) has given new strength to the long standing debate on political integration in
Europe. Citizenship introduces a fundamental democratic mechanism in the process of
European political integration. Until the Treaty on European Union (TEU) this process had

taken place via a transfer of political and economic powers from the Member States to a set of

' As amended by the Treaty on European Union (TEU), signed at Maastricht in December 1991, O.J. 1993 C
224, and by the Amsterdam Treaty, signed at Amsterdam on 2 October 1997, CONF 4005/97.
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unelected and mostly unaccountable European institutions.” The citizens played an extremely
marginal role in the shaping of political Europe. If the provisions on EU citizenship do not

represent a dramatic change in the direction of a more integrated and more democratic
Europe, they have nevertheless the merit of changing the terms of the debate: the focus 1s now
on the citizen as well as on the European institutions and the nation state.

In the EU legal order, citizenship, if taken in its ‘national meaning’, could be a
fundamental element in the consolidation of the Union as a ‘state-like phenomenon’. The
current ‘national understanding’ of citizenship requires the existence of a common national
identity (based on culture, language, traditions and in some cases ethnicity) to sustain the legal
and political framework made of rights and obligations of membership. At European level,
however, this approach is unlikely to work, because of the different national and cultural
identities of the peoples of Europe. Alternatively, it is argued that Europe needs a radical
change in the conception of citizenship and democracy to proceed in the direction of political
integration. Despite this fundamental change, the extension of citizenship beyond the national
boundaries should take place without endangering those citizen’s rights, which have been
developed in the context of the nation state, in particular the principles of liberty and equality.

The great challenge faced by the European Union consists in dissociating those rights from

the tie of nationhood (Baubdck 1991).

1. Citizenship and equality

In modern times the concept of citizenship has generally been associated with the status of
membership of the nation state, which in the external sphere takes the form of nationality.
Citizenship and nationality are often confused. A conceptual compromise is one which
assigns to citizenship the task of defining the internal relationship between the state and its
citizens, made of reciprocal rights and obligations, and to nationality the task of defining the
rights of individuals in the external sphere, that is to say, vis-a-vis their state of membership

and the other nation states.’

To this ‘national legal distinction’ between nationality and citizenship (respectively

2 With the exception of the directly elected European Parliament, which, however, holds the smallest share of
POWETS.

* See, Gamberale (1995) and Baubsck (1991).
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external and internal spheres of membership) it is possible to oppose another distinction based
on identity, which relates the concepts of nationality and citizenship to the self-perception of
individuals in the community. In this second distinction citizenship is linked to the political
community, where the identity of the citizens is based on ‘association’, including participation
in public life and self-determination (political identity). Nationality on the other hand refers to
the pre-political community, which brings together individuals by means of relationships of
‘kinship’ such as common ethnicity, culture, language and traditions (national identity).’

The history of the nation state, nonetheless, has seen a combination of national and
political elements, which can be traced back to the French Revolution (infra, p. 8, and
Chapters II and III), so that the concepts of nationality and citizenship have lost much of their
original meaning.

Article 116 of the German Constitution (Basic Law) defines ‘German nationals’ as persons
who either possess German citizenship or have been admitted to the territory of the German
Reich as a refugee or expellee of German stock as of 31 December 1937. The German nation
is made up of all the members of the volk, which is a natural, pre-political, ethnic community.
All the members of the volk are entitled to German citizenship, including those ethnic
Germans who have returned to Germany after the second world war from Eastern Europe and
the former USSR. Recently the criterion of ius sanguinis, which allowed access to German
citizenship only to persons who could claim blood links with people of German stock, was
slightly relaxed with respect to acquisition of nationality at birth and naturalisation. In both
cases it is now possible for people who are not members of the volk to access German
citizenship on condition of cultural assimilation and long term residence.” If on one hand the
German nation is still an ethnic concept based on the idea of the volk as a natural community

of blood and territory, on the other hand German citizenship is slightly more political, in so
far as it now contemplates membership of ethnic outsiders, albeit conditional on cultural
assimilation.

In France the nation is a political and cultural concept (but not an ethnic one) which brings
together the citoyens. Although France still maintains one of the most liberal policies In

Europe towards birthright citizenship and naturalisation of immigrants, access to French

* Habermas traces the origins of the concepts of citizenship and nationality back to the Ancient Roman

concepts of civitas (political community of the cives) and natio (the natural, tribal community of blood). See,
Habermas (1994).

> See, Sections 85 ef seq, Auslidndergesetz (1990).
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citizenship and nationality is conditional upon a certain degree of cultural assimilation.® The

political openness of citizenship is balanced by the substantive cultural meaning of the

‘French nation’.

In the Constitution of the United States the term ‘people’ was used to indicate the State
people or ‘body politic’, while nation was used to describe the human substratum of the state
community, according to the Anglo-Saxon tradition of nation.” After the incorporation of the
Western Territories and with the final territorial consolidation, the concept of ‘American
nation’ - in spite of the natural pre-political origin of the word - was used to describe the
‘body politic of the United States’ (Delbriick 1994). The ‘American nation’ therefore,
differently from the German (ethnic) and the French (cultural), is today an entirely political
concept, which supports multi-ethnic and multicultural membership.

In summary the ‘national legal’ distinction between nationality and citizenship
(external/internal sphere) is today a better generalisation than the one based on identity. In
modern nation states the original pre-national distinction between nationality and citizenship
as different modes of self-perception of the community (kinship based the first and association
based the second) is blurred, so that both terms are often used to describe the same or similar
concepts. The conflation of the terms citizenship and nationality is due to the fact that national
identity and membership in the nation state are often a combination of ethnic, cultural and
political elements.

The examples given above of the confusing use of the terms nationality and citizenship 1n
Germany, France and the US demonstrate the disappearance of a clear-cut dichotomy between
political and national community in the modern nation state. Nonetheless, the pre-political
distinction between nationality and citizenship still has an important role to play with respect

to European citizenship. In fact, it makes it possible to identify an independent strand of

political membership (citizenship strictu sensu), which could hold the key to the construction

° The application of ius soli, as the main criterion for access to French citizenship was recently tightened by a
reform of nationality law, which abolished the automatic right to citizenship of children of immigrants born in
France. This can be contrasted with the liberalisation of German nationality law. However, on the whole, it is
still easier for a resident immigrant to access citizenship by means of cultural assimilation in France, than it is in
Germany.

" “People’ corresponds to the Latin word populus, - defined by Cicero as ‘coetus multidutinis iuris consensu’
(a group of individuals united under the law) - which referred to a politically organised community, similar to
the concept of civitas, which referred to the actual community of the citizens. See, Catalano (1974). The Anglo-
Saxon concept of ‘nation’ (human substratum), on the other hand can be traced back to the Roman concept of
natio, indicating human groups, such as tribes, not organised in political associations, but in communities of
descent, language, custom and traditions. See, Habermas (1994).
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of a non-exclusive, European post-national citizenship.

The link between citizenship and nationality is a feature of the nation state system, which
in the past two hundred years has represented the dominant form of political organisation.
However, despite such a strong link, it would be a mistake to assume that citizenship never
had an independent dimension, or that it could not serve a useful purpose in the definition of a
post-national type of membership. The concept of citizenship differently from that of
nationality, pre-dates the nation state, in so far as it refers to membership of a political
community, Achievement of equality was maintained as the main goal of citizenship in the
nation state and remains a fundamental element in the definition of a supranational framework
of citizenship.

Equality is the common thread which unites future constructions of supranational
citizenship with the current national membership and with pre-national experiences of
community membership. European citizenship, nevertheless would require a change with
respect to nation state citizenship. Europe, even the current fifteen Member States of the EU
only, 1s a far too complex mix of national cultures, ethnicities and linguistic groups to merge
in any form of sovereign national state entity, with a common nationality/citizenship, on the
example of its founding Member States.

The move from a national to a post-national and multicultural conception of citizenship in
Europe nevertheless does not imply a fracture with the experience of citizenship in the nation
state, just as the rise of the national membership did not mean a complete departure from
previous experiences of citizenship. A post-national society would determine fundamental
changes to the concepts of sovereignty and democracy in the nation state, but it should not
affect the way citizen see themselves as free and equal individuals in the nation state society.

Furthermore, any construction of supranational citizenship can be considered successful
only as far as it represents a complete and reciprocal extension of the principles of liberty and
equality to the members of the other national societies. European citizenship should not
reproduce national citizenship at the European level, but instead it should represent a first

important step towards a global civil society and world citizenship.®

® For an analysis of the concepts of world citizenship and global civil society see, Dahrendorf (1994) and
Falk (1994).
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1.1 Pre - national citizenship

Citizenship in Ancient Rome constitutes an interesting example of pre-national community
membership. Roman republican citizenship, after the emancipation of the plebes, was founded
on a principle of equality among all free citizens. Two authors, Constant and Condorcet,
rejected Roman citizenship as a model for liberty and equality, on the ground that the Romans
did not respect human rights and individual freedoms (Constant 1988).” The argument of the
violation of human rights in Rome was mainly based on the practice of slavery during the
Republic and on the slavery foundations of the economic form of production of the Empire.
Slavery, however, realised formal exclusion from citizenship, rather than a violation of the
fundamental rights of citizens in modern terms. Roman citizens were free and equal, although
the status of citizenship was denied to large sections of the population. Not only slaves, but
also women were excluded from citizenship and therefore from liberty and equality.
Inequality determined by exclusion from citizenship, however, remained a feature of

national citizenship. Although slavery virtually disappeared in modern nation states, it still

represented the most radical type of exclusion from citizenship in many national societies
until the eighteenth century and it was not until the 1920s that women were granted full
political rights in many European countries.

The kind of formal exclusion from citizenship, which in Roman society operated mainly
towards women and slaves, ~ gradually disappeared in the nation state (civil rights conquest,
women emancipation, welfare state, etc.). Formal exclusion from citizenship in national
societies has shifted to the external sphere, so that, despite a general recognition of human
rights to all individuals, regardless of nationality, each national community excludes from

citizenship those individuals, who belong to other national communities.'’

In some European countries permanently resident foreigners are often denied access to full

political rights of citizenship only on ethnic or cultural grounds, even if they are third

? Regarding the position of Condorcet see, Catalano (1974).

'%1n 212 AD the Emperor Caracalla extended Roman citizenship to all free people living within the territory
of the Empire with the Constitutio Antoniana, thus including all ‘foreigners’, but still leaving out women and
slaves.

‘! External formal exclusion is not the only pattern of inequality in the field of citizenship. Material exclusion
still operates internally against some members of the community (ethnic minorities, homosexuals, women,
disabled persons, etc.), despite their formal status of citizens. Formal exclusion is concerned with formal
equality of status, while material exclusion is concerned with material equality and equal opportunities.
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generation children of immigrants.1 2 A new term, ‘denizen’, was devised by Hammar (1990)
to describe the status of those persons, who live permanently in one country of which they are

not nationals, but are excluded from full political rights, because of their national origin.
Denizens are normally granted social rights and some basic political rights, like the right of
assoctation or the right to vote at local elections. In the case of aliens and especially illegal
aliens, exclusion from the rights of citizenship may go so far that in many circumstances it is
possible to refer to ‘new slaves’, especially if one considers some basic social rights (such as
health care and work insurance)” as fundamental rights of the individual. This type of
national exclusion also affects citizenship of the European Union, as the status of national of a
Member State is prerequisite for possession of Union citizenship.

Constant’s and Condorcet’s argument against Roman citizenship was challenged by
Rousseau, who argued that human rights were respected in Rome more than it was generally
thought. He gave the example of the Lex Porcia, which abolished the death penalty in Rome
and transformed it into exile.'* However, even before the Lex Porcia (second century BC), the
death penalty was hardly ever inflicted in Rome. The accused was kept in custody and he
could count on pardon by the people or by any tribune, before the sentence could be executed.
After the Lex Porcia the accused could remain at liberty until the people had actually decided
against him and was given the chance to go into exile and avoid capital punishment (Jolowicz
and Nicholas 1972). The practice of the death penalty today is the most blatant violation of

fundamental human rights in nation states with a long tradition of respect for individual rights,

such as the United States.

' It used to be the case in Germany, where nationality and naturalisation laws were based mainly on Jus
sanguinis, making access to German citizenship for immigrants of non-German origin extremely difficult, even
after generations of residence. This has been partly changed by a reform of nationality and naturalisation laws,
which facilitates access to German citizenship for non-ethnic immigrants on condition of cultural assimilation
and long term residence. See, Sections 85 ef seq, Ausldndergesetz (1990). Other Member States have generally
more liberal nationality and naturalisation laws, which allow access to national citizenship by means of ius soli.
In most cases, however, access to political rights is conditional on the acquisition of the formal status of national
citizens. There are some important exceptions. For instance the United Kingdom and the Republic of Ireland
grant to each other resident citizens full political rights, and all Commonwealth citizens enjoy political rights in
the United Kingdom on the basis of residence. In both cases access to political rights for non-nationals 1s
justg'ned by political ties which have survived the dissolution of the British Empire.

The United States provide among the highest standards of protection for aliens and illegal aliens. However,
the recent Proposition 187 from the state of California makes a radical change to this tradition, by barring illegal
aliens from receiving welfare, education and health benefits except for emergency treatment. Another proposal
requires an amendment of the ‘birthright citizenship clause’ of the Constitution, as to deprive children of illegal
aliens, born on American soil, of US citizenship. See, Chavez (1995), The Birthright Citizenship Amendment: a

Threft to Equality, 107 Harvard Law Review 1026 (1994) and Schuck and Smith (1985).
'* See, Catalano (1974).
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This argument is neither intended to justify slavery as exclusion from citizenship in Rome,
nor to support exile as an alternative to the death penalty, but rather it is meant to stress that,
in the field of citizenship it is misleading to read pre-national exclusion from citizenship
(gender discrimination and slavery in particular) in the light of national standards of
citizenship (internal formal equality and human rights protection), when in modern nation
states exclusion still operates towards non-nationals and human rights can be balanced against
public policy considerations (as in the case of the death penalty).

Equality and liberty are essential elements of national as well as pre-national citizenship.
However, in Ancient Rome, like in modern nation states societies, these principles have been

undermined and limited in their application - albeit to a different extent - by various types of

exclusion.

1.2 Citizenship in the nation - state

The French Revolution has represented the greatest opportunity in modern history to achieve a

status of equal citizenship deprived of exclusionary features. The revolutionary Constitution
of 1793 conferred citizenship upon all foreigners, who were resident and who had lived in
France for at least one year and performed any social or economic function.”” The events of
the Revolution, which followed 1793, are crucial to an understanding of the relationship
between citizenship, equality and exclusion in the nation state. The external threat to the new
born French Republic, brought by the other European nation states, determined the rise of a
French national identity based on kinship (culture, language and traditions). The revolutionary
society based on inclusion and equality of citizenship was rescued by the national sentiment,

which provided the cement to hold together the French republican polity and defeat the

6

counter-revolutionary attacks coming from outside.'® The events of the Revolution

determined the ‘marriage’ of citizenship and nationality in the French nation state. If on the

one hand citizenship remained potentially inclusive and based on political participation and

* Article 4 of the 1793 Constitution which is attached to the Declaration of the Rights of the Man and of the
Citizen, states that is a French citizen ‘Every foreigner fully twenty-one years of age, who, domiciled in France
for a year, lives there by his labour, or acquires property, or marries a French woman, or adopts a child, or
maintains an old man; finally every foreigner who is considered by the legislative body to have deserved well of
humanity.’

' For an account of citizenship and nationality during the French Revolution see, Gamberale (1995),
Habermas (1994) and Tassin (1994).
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self-determination, on the other hand nationality relied on kinship and led to the exclusion

from the polity of non-French outsiders.

In the nation state, equality of citizenship is mainly a goal reserved to nationals. An
interesting description of citizenship in the nation state was made by Marshall (1992) in the
well know essay Citizenship and Social Class. Marshall sees citizenship as the progressive
achievement of freedom and equality in modern society (nation state). The conquest of civil
rights in the nineteenth century was followed by political rights at the beginning of the
twentieth century. The last step towards equality was represented by the development of
social rights and of the welfare state in the second half of the twentieth century, which should
have ended the class conflict and integrated the working classes in the larger civil society.

Despite the striving for equality within the nation, exclusion and inequality still
characterise national citizenship with respect to non-national outsiders. Marshall’s account of
citizenship is unhelpful when dealing with the issue of citizenship in a supranational legal
order, The national social contract underlying Marshall’s citizenship assumes the existence of
a well-established national identity, based on relations of cultural kinship. The result is a

model of citizenship and identity derived from the English experience, which not only 1s
inapplicable in a supranational context, but it is also of little interest with regard to other

national experiences, due to its ethnocentric approach.

2. European citizenship

It is important to define the legal and political concept of post-national ‘European citizenship’,
and confront it with some national parameters of citizenship, such as equality, sovereignty and
democracy. The term ‘European citizenship’ is used as a concept de iure condendo, indicating
lines of development of citizenship, consistent with the supranational vocation of the
European Union. In contrast, Chapter V (Part II) deals with ‘citizenship of the European
Union’, a concept de iure condito, which refers to the current status of citizenship under EU
law. European citizenship is an ideal type of supranational citizenship, while Union
citizenship is the current framework of rights and obligations, which citizens enjoy at

European level.

It has been argued above that for reasons of cultural heterogeneity, Europe is unlikely to

evolve in a large form of national state entity on the example of its Member States. A
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common European culture and national identity, or even a common language are not
imaginable neither in the short nor in the medium term, given the variety of cultural, national
and linguistic groups which currently form the peoples of Europe.'” Besides, cultural
assimilation normally takes place by means of dominance of one national group over the
others. Human rights considerations would certainly bring us to reject the cultural assimilation
of weaker nations by dominant ones, however, none of the European national groups has ever
been in the position of imposing its culture, language or traditions on the others.

It follows from the inapplicability of the national model that the concepts of citizenship,
sovereignty and democracy, which have characterised the culturally homogeneous European
nation states, need to be reformulated if they are to apply in a supranational European context.
Although the conditions of democracy in the EU are not the same as in nation states - and

therefore necessitate a reassessment - citizenship should nevertheless maintain the

fundamental goals it had during and before the nation state, namely liberty and equality.

2.1 Democracy, subsidarity and citizenship

Democracy in European nation states was developed on the basis of relatively homogeneous

ethnic and cultural groups..13

The principles of democratic participation and self-
determination, which regulated democracy in the Ancient Greek and Roman city-states, were
adapted to the larger nation state framework through the means of political representation and
division of powers. The passage from the Ancient form of democracy to the modern national
democracy was analysed by Montesquieu (1749), Constant (1988) and Tocqueville (1839).
The principle of political representation, which is the cornerstone of modern parliamentarian
democracy, serves the purpose of allowing democratic participation and self-determination in
a large community. According to John Stuart Mill (1861), parliamentarian representation of
the ‘General Will’ 1s the 1deal solution to the problem of democracy in the nation state.

But is simple parliamentarian democracy the ideal type of government in a post-national

society as well? This might not be the case for two fundamental reasons. First, it was noted

'” Smith (1992a) argues to the contrary that a stable European citizenship and political community should be
sup?orted by a common European cultural identity.,

® This generalisation does not apply to some important examples of European and non-European
multicultural and multination states such as the north american democracies (United States and Canada),

Belgium, Switzerland and the former socialist states: USSR and Yugoslavia. For a discussion on multicultural
and multinational citizenship see, Kymlicka (1995).
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above that democracy in the nation state relied on a relatively homogeneous cultural
background. The European Union, which is the supranational political institution at issue in
this Thesis, lacks this type of homogeneity. Second, parliamentarian democracy was tailored
for political entities of the nation state size. Europe is a far too wide cultural and geographical
arena to accept a centralised representative government, especially in the light of the fact that,
differently from the federal process in the United States, the original units in Europe are well
established national democratic governments. A transfer of sovereignty from the nation state
to a central European federal government runs the risk of being considered a watering down
of the current system of national democratic participation. This applies even if sovereign
powers are transferred to the only democratically elected institution, the European Parliament,
rather than to the Council of the Union, which is composed of representatives of national
govemments.lg

The argument against centralisation is based on the fact that representation loses much of
its meaning when the number of citizens a member of Parliament represents is so high that
almost no direct contact is possible between representative and represented. In presence of
democratic nation states, centralisation of power in the direction of a central European
government (even if democratically elected and accountable) has a non-democratic flavour.
What is then the solution to the problem of democracy in Europe, and especially what is the
role of citizenship? It has been suggested that the principles subsidiarity and regionality could
work against the principle of national state sovereignty in the construction of a democratic
political Europe (Tiilikainen 1995).

The principle of subsidiarity was inserted in the EC Treaty by the Treaty on European
Union. In areas which do not fall within Community exclusive competence, it requires the

Community:

‘to take action only if and in so far as the objectives of the proposed action
cannot be sufficiently achieved by the Member States and can therefore, by
reason of the scale or effects of the proposed action, be better achieved by the
Community.’

(Article 3b, EC Treaty)

" This is commonly known as the ‘democratic deficit’ of the European Union. Almost all powers and
competences transferred from the Member States are exercised by non-universally elected and therefore less
democratic institutions, such as the Council of Ministers and the European Commission. The European
Parliament, the only universally elected institution, has only a negative veto power on some legislation, (namely
community measures passed under Article 189b EC ‘co-decision procedure’) and a largely consultative role.
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So far subsidiarity has been interpreted by Member States as requiring decentralisation of

powers back from the Union in the direction of the Member States only. However, according
to a broader interpretation, subsidiarity could represent the guiding principle of the division of
political power in a federal Europe (Emiliou 1994). The idea that ‘decisions are taken as
closely as possible to the citizen,” expressed in Article A TEU, is another formulation of
subsidiarity. This principle of decentralisation not only applies to relations between the EU
and nation states, but involves also regions, local authorities and other kinds of sub-national
entities. Subsidiarity is useful to divide powers along vertical lines in a large federal
community. It strengthens the democratic political process at the local level by favouring
participation and self-determination, and at the same time it confers legitimacy to those
decisions, which by reason of scale and efficiency should be taken at the central level of
government.

The principle of subsidiarity assumes that participation and self-determination can take

place in their most complete form only at the local level. Local government is necessarily
more democratic than national or supranational government, as it can involve the citizens
more directly in the political decision making process. Democracy in a federal community 1s
therefore enhanced if more power is exercised at the local level, where citizens’ participation
is highest. The principle of political representation intervenes at the higher levels of
governmeht to legitimise actions, which, in the interest of the collectivity, are taken at the
central level. In this context, subsidiarity can make a more important contribution to the
creation of a post-national democracy in Europe than an increase in the powers of the
European Parliament along the lines of national democracies.

Democracy in the nation state is founded on the centrality and sovereignty of Parliament.
European supranational democracy on the other hand would count on various centres of
political power, including the EU, other related supranational organisations (WEU, NATO,
the Council of Europe, etc.), nation states, regions and other sub-national local authorities.
This fragmentation of sovereignty and political power should be paralleled by a similar
pluralism on the side of identity and citizenship. If in the nation state common national
identity and citizenship were linked to loyalty to a single sovereign state entity, supranational
citizenship might be multiple in character, in so far as it might allow the members of the
community to have different allegiances to an ‘increasingly complex configuration of

common supranational institutions, states, national and transnational voluntary associations,
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regions and alliances of regions’ (Meehan 1993b:185).

Multiple citizenship 1s not only a device to divide political identity ‘vertically’, by
encouraging allegiances at local and national level, as well as at European level. It also
operates ‘horizontally’, by breaking the monopoly of the political element in the sphere of
identity and allowing for the pluralistic expression of other forms of identity (cultural,
linguistic, religious, ect.)..20 This is of great importance in the European context, where
common citizenship involves issues of centralisation of power as well as issues of cultural and
political pluralism. European cultural pluralism is a necessity dictated by the existence of

different national identities in Europe and by the new tide of non-European immigrants,

coming from different cultural and religious backgrounds.

2.2 European citizenship and equality

The achievement of equality among the members of the collectivity is the principle that more
than anything else should link European post-national citizenship to previous experiences of
citizenship. In the case of EU citizenship this challenge is even more ambitious than in the

ancient city-states or in the modern nation states, because equality for all individuals requires
the overcoming of the national model and the abandonment of the type of exclusion which
characterised that model. If one rejects the idea that Europe might become an homogeneous
cultural and national state, the exclusionary principles of ethnicity, culture and traditions, used

to define the polity in the nation state, should not be adopted to define the supranational

political community and exclude non-European outsiders.

Equality in a common political Europe should apply to all citizens, regardless of
nationality. The crucial point, however, remains the definition of ‘European citizen’. Contrary
to the current EU legislation, which confers ‘Union citizenship’ only upon the nationals of the
Member States (see, Article 8 EC), a ‘European citizenship’ consistent with a multicultural
and multinational political framework should be conferred on the basis of residence and
performance of a socio-economic function, following the model of the French revolutionary
Constitution of 1793. This principle would include into European citizenship millions of third

country nationals, who, despite years of residence and work in Europe, are currently excluded

*® For what concerns the monopoly of the political element in the sphere of identity and the issue of
pluralism see, Walzer (1992).
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from the national citizenship of the country they live in and as a consequence from EU
citizenship. It would also leave access to European citizenship open for all third country
immigrants, who could come with the expectation of performing a ‘socio-economic function’,
including work and family reunification.

The elimination of exclusion from the concept of European citizenship would constitute a
fundamental step towards a global civil society and citizenship. In fact, the disappearance of
the ‘national element’ from the definition of the polity would make exclusion of ‘national
outsiders’ from European citizenship morally unjustified in the context of a European
supranational society just as the exclusion of women, slaves and working classes, which took
place in previous national and pre-national societies.

It has been argued that the idea of a ‘fortress Europe’ closed to immigration would make of
European citizenship the modern equivalent of Roman citizenship, feudal privilege or national
membership, that is to say, ‘an inherited status which greatly enhances one’s life chances’
(Carens 1987:252) and which excludes large categories of individuals from the enjoyment of
liberty and equality within the polity. ‘Fortress Europe’, however, can be criticised not only
for being morally unjust, but also for the fact that it lacks the cohesive element to determine
exclusion of outsiders. There is not a common European national and cultural identity, which
can support European citizenship and keep out all those who do not share the same identity. In
this sense Europeans are already all outsiders to each other, being part of different national,
cultural, linguistic and religious traditions. In summary, if on one hand European
supranational citizenship would be compatible with the current European cultural and political
background, on the other hand pationality and the principle of exclusion that necessarily
follows, could not sustain and define the European polity by excluding other individuals on

the basis of ethnicity, culture, language and traditions.

3. Outline

This Thesis has been divided in two Parts. Part One on “Citizenship, democracy and identity’,
and Part Two on the ‘European Union’. Part One begins with a Chapter (I) which should
provide useful guidance to the rest of the Thesis, by outlining a ‘typology’ for citizenship.
Citizenship can be broken down to two fundamental aspects:- eligibility and entitlements. The

first regulates access to the community, while the second tells us about the implications (in
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terms of rights and obligations) of membership. The distinction between eligibility and

entitlements is crucial to the concept of citizenship and crosses the whole Thesis, so it seemed

appropriate to outline 1t in a preliminary Chapter on ‘typology’, before entering in the merits

of citizenship.

Chapter II looks at citizenship from the point of view of entitlements. It deals with two

broad models of citizenship: democratic and liberal, which adopt different sets of

entitlements. Democratic citizenship (rule by the people) emphasises political rights and
participation, while liberal citizenship (rule by the laws) emphasises individual freedom and

constraints on the exercise of public power.

Chapter III tackles the issue of eligibility by looking at the experience of citizenship and
nationality in some Member States of the European Union and in the United States. It is
considered how the different degrees of exclusiveness of national citizenships depend on the
foundations of the national identity of the country in question. For example an ‘ethnic based’
type of national identity would influence citizenship by limiting the eligibility of outsiders to
those who can claim links of ancestry with the current population. National identities based on
strong cultural elements are more accessible to outsiders than ethnic communities, but they
often require that the ‘prospective new entrants’ assimilate to the national culture and
traditions. On the opposite end of the spectrum, political identities, not linked to strong ethnic
or cultural elements, would sustain the most open types of citizenship, where entry does not
depend on blood links or cultural assimilation, but tends to be linked to neutral conditions

such as birth on the national territory or minimum periods of residence.

Chapter II and III emphasise the crucial role of collective identity in the determination of
eligibility and entitlements of citizenship in the nation state. For this reason before the
analysis of European citizenship in Part Two, Chapter IV deals with the issue of ‘European
identity’. In doing so it attempts to define an entirely political model of collective identity,
which could suit a post-national and multicultural European citizenship. It was decided to
leave this Chapter in Part One, because, although it is aimed at providing an ‘identity base’ to
European citizenship, it provides nevertheless a useful model of political collective identity,
which can apply to other post-national and multicultural types of citizenship, beyond the
‘world regional’ context of the European Union. The Chapter on identity concludes the

general part on ‘Citizenship, democracy and identity’ and anticipates the debate on the

European Union.
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Part Two begins by looking at entitlements of citizenship in the European Union. Chapter
V deals with the normative framework of citizenship in the European Union and in particular
with the provisions of Articles 8 to 8¢ of the EC Treaty. Union citizenship appears as a re-
formulation of existing Community individual rights, and a derivative status of national
citizenship. It has nevertheless an important symbolic value (in so far as those rights are re-
defined as ‘rights of citizenship’) and an in-built mechanism for expansion (Article 8e), were
the Member States to agree on further integration, involving the field of citizenship.

Chapter VI continues the discussion on the ‘legal aspect’ of European citizenship, by
focusing on some possible developments of Union citizenship, within the framework of the
existing European constitutional order. The ‘narrow’ and ‘derived’ status of Union citizenship
could move into new fields, including more political and social rights as well as fundamental
human rights. Regarding human rights special attention is given to the hypothesis of accession
of the European Union to the European Convention on Human Rights and Fundamental
Freedoms (ECHR). It is also considered how Union citizenship could become independent
from national membership if the Union were to extend its competence in the field of
‘nationality’. The feasibility and the desirability of this option is tested against several factors,
including the political will of the Member States, the legal means available under Community
law and the idea of European citizenship as a supranational form of membership (therefore
‘beyond’ the nation state).

To expect European citizenship to be developed by the current European institutions (and
in particular by the expansive interpretation of the European Court of Justice) might be
unrealistic as well as non-democratic, however, in the past a great deal of European
integration (and specifically individual rights) was achieved by the ‘activist’ role of some
institutions, acting with the tacit consent of the Member States. The ‘legal approach’ to the
expansion of European citizenship might be criticised for its lack of democracy and
transparency, but it is nevertheless a feature of European integration, and a means by which
European citizenship could establish itself.

The issue of eligibility resurfaces in Chapter VII, which is devoted to the analysis of the
emerging European immigration policy. Two major criticisms are advanced against the
current European approach to immigration policy: (1) its excessive closeness (‘fortress
Europe’), which contrasts with the same idea of a supranational and multicultural status of

citizenship; and (2) the democratic deficit, resulting from the fact that critical decisions
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impinging on the fundamental nights of individuals (albeit non-EU citizens) are taken by
intergovernmental, non accountable bodies.

Finally Chapter VIII brings together the general principles on citizenship, democracy and
identity of Part One with the European Union legal framework of Part Two. The aim of
Chapter VIII 1s to go beyond the possible legal developments in the European Union,
considered in Chapters VI and VII, and propose a model of European constitutional
citizenship, relying on the ideas and principles of post-national citizenship outlined in Part
One. The solution proposed for the realisation of a multicultural and multinational status of
European citizenship is based on two key ideas:

(1) constitutionalism, which reconciles ‘rule by the people’ with ‘rule by the laws’ by
separating ordinary politics from a higher level of constitutional politics. The latter are
reserved for those matters on which the agreement of all members of the community is
necessary, and which contribute to the formation of a common political identity, compatible
with cultural and religious diversity. In times of constitutional politics ‘rule by the people’
takes priority over ‘rule by the laws’, because of the democratic legitimacy of constitutional
majorities based on an higher level of political participation (including larger parliamentary
majorities and increased direct participation by the citizens through instruments such as
referenda). On the other hand in times of ordinary politics ‘rule by the laws’ (and in particular
those rules agreed in times of constitutional politics) takes priority over ‘rule by the people’,
due to the lower political participation and in order to protect minorities from the action of
ordinary majorities;

(2) local democracy, which allows for more direct citizens’ participation to political life
and for the chance to influence those decisions, which most directly affect their daily lives. A
European constitutional citizenship should enhance local democracy in accordance with the
principle of subsidiarity of Article 3b EC. This would require that political rights of
participation and self-determination be maintained at the national level, but also that a certain
degree of political autonomy be transferred to sub-national entities, including regions and

other local authorities.
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CHAPTER I

TWO SIDES OF CITIZENSHIP:

ENTITLEMENTS AND ELIGIBILITY

A socio-legal analysis of the concept of citizenship as membership of a given community

(nation state, sub-national and supranational units, as well as pre-national societies) should

take into account two fundamental aspects: gntitlements and eligibility.

Entitlements are concerned with the substance of the status of citizenship, namely the rights
and duties of the citizen. Following Marshall’s scheme (1992) the core of citizenship consists
of civil, political and social rights. The status of citizenship in a particular community 1s
affected by the number and by the balance among those rights, but also by the emphasis,
which is placed on civil, political and social rights. In Marshall’s nation state model,
entitlements of citizenship evolved progressively from a basic core of civil rights to more
substantial political and social rights. Those rights were also extended to sections of the

population, who were previously excluded (non-property owners, women and working

classes).

It is possible to define different models of citizenship, according to the emphasis which 1s
placed on the various types of entitlements. The two leading models are liberal citizenship and
democratic citizenship. For the sake of simplicity here the analysis is limited to these two

broad categories, leaving the more detailed discussion for later Chapters.

Liberal citizenship stresses the importance of civil rights (negative liberties) over political

and social rights. Civil rights protect the citizen in his/her private sphere against the intrusions

and abuses of the public sphere. They are often referred to as pegative liberties due to the fact
that they do not require action by the citizen, but only the retreat of the public sphere from the
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private domain of the individual. In the liberal model, civil rights take precedence with respect
to political and social rights. Political participation and redistribution (implied in most welfare
and social rights schemes) are minor values with respect to individual freedom in its broader
meaning. Both political participation and welfare redistribution are seen with great suspicion
by liberal thinkers, in so far as they sacrifice spheres of individual liberty in name of a

‘common good’. The cornerstone of liberal theory is the ‘priority of the right over the

common good’.

Democratic citizenship on the other hand postulates the existence of a common good
among the members of the community, and requires a balancing operation between the pursuit
of the common good and the unlimited freedom of the individual in the private sphere
(negative liberty). Civil rights, political rights and social rights are on the same level, as the
seconds (political and social) are often necessary to ensure the effectiveness of the first (civil).
Democratic citizenship emphasises the importance of positive liberties as the means of
securing an active role for the citizen in the community. The main concern of democratic
citizenship is not the protection of the private sphere from the intrusions of the public sphere
(negative liberties), but rather the empowerment of the citizen in the public sphere by means
of political and social rights (participation and welfare redistribution), which also perform the
essential role of securing the vital space of civil rights. It is evident, however, that if on the
one hand positive liberties can be instrumental in achieving negative liberties, on the other
hand democratic citizenship rejects the liberal ‘priority of the right over the common good’,
and allows for those limitations of individual freedom, which can be necessary to the pursuit
of the common goals of political participation and welfare redistribution (common good).

These two models of liberal and democratic citizenship represent broad generalisations of
the interplay among entitlements, which can lead to the definition of different types of
citizenship. It is considered in more details in Chapter II how the tension between negative

and positive liberties has resulted in several types of citizenship, including:

(1) the Ancient Greek and Roman ¢ity-state citizenship, where the public and private life of

the citizen coincided, leaving little space for the modern concept of negative liberties;

(2) the Nozickean individualistic citizenship, which brings the liberal priority of the right

over the common good to its extreme consequences reserving only a minimal role for the

state,
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(3) the Rawlsian deontological liberalism, in which a limited role for social justice and

welfare redistribution is accepted, compatibly with the liberal priority of the right over the

common good;

4) communitarian citizenship, which rejects the liberal priority of the right over the

common good, and advocates a more substantive and participatory form of citizenship, rooted
in a community of history and culture (constitutive community);

5) republican citizenship, where an autonomous role for politics as communication and
deliberation, leads the citizens to the definition of a common political good and a collective
political identity, more substantive than Rawls’s ‘Theory of Justice’, but less oppressive than

the communitarian ‘constitutive community’.

Eligibility concerns the criteria which determine access to citizenship. Access to the substance

of the status of citizenship (entitlements) depends on the existence of certain ‘elements in
common’ which link the individual to a particular community. Part of this study is devoted to
the analysis of those ‘shared elements’, which determine access of outsiders to the
community, and which hold the community together by contributing (together with
entitlements) to the formation of the collective identity of its members.

Like for entitlements, in this Chapter the analysis of the criteria of eligibility for citizenship
is simplified. The more complex job of connecting these criteria with specific models of
citizenship is left to Chapter IIl. Broadly speaking, the eligibility criteria to access citizenship
of a given community are of three different types: ethnic, cultural and political. These criteria
contain different discriminating elements, which are used to determine access of outsiders to

the community (see, Table 1).

TABLE 1

Criterion Discriminating element

Blood - Ancestry

Cultural Place of birth - History - Traditions -
Language - Religion

_ Place of birth - Residence - Civic engagement
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Ethnic criteria are the most exclusive, as they prevent all people, who do not share recent or

remote ancestors with the existing members of the community, to access citizenship.
Ancestry, as the discriminating element for citizenship, is most common in small isolated

communities (tribes, clans, early city-states, etc.), however, it has passed to some nation

states, determining the exclusion of a large number of non-ethnic residents.

Culture in its wider meaning includes birth in the common territory (national territory in
the nation state), knowledge of the common language, history, traditions and often common
religious faith. Culture is less exclusive than ancestry, as it is accessible to outsiders, who
want to become citizens. The condition of cultural assimilation (including the lecarning of
language and history, as well as the acceptance of traditions and eventually even the joining of
a religious faith) precludes access to citizenship to all those outsiders, who would be ready to
join the political community, but who are not ready to embrace all aspects of the common
culture.

Political criteria are clearly the most accessible to outsiders willing to become citizens of a
community. Birthright citizenship allows access to the community for children of immigrants,
without requiring cultural assimilation. Similarly immigrants born in foreign soil can be
allowed access to citizenship of another community upon condition of residence and
willingness to join the political community, without having to assimilate to the culture of the
host country. Political criteria are often combined with ‘minimum cultural requirements’, such
as basic knowledge of the language and civic engagement, which are intended to favour the
political integration of the immigrant, rather than his/her full cultural assimilation.

Issues related to entitlements and eligibility are taken up in various Chapters of this Thesis,
in the analysis of the different models of citizen‘ship and for the purpose of defining an ideal
type of European post-national citizenship. In this Chapter, citizenship has been divided
between entitlements and eligibility to make the later in-depth analysis of citizenship and
European citizenship clearer. It must be said, however, that beyond the analytical clarity of

such division, there are important links and overlaps between entitlements and eligibility.

1. Identity, eligibility and entitlements

The major field of connection and overlap is related to the issues of identity and belonging.

Both entitlements and eligibility are relevant to the collective identity of the citizens. The
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criteria to access citizenship (eligibility) perform a more evident role in the ficld of identity
because the collective 1dentity of the citizens is the cement that holds the community together
and therefore a crucial factor in deciding who can become a member and who cannot.
National identity (1.e. the form of collective identification in the modem nation state
community) was formed in different contexts by ethnic, cultural and political elements, or by

a combination of those elements, resulting in a more or less exclusive status of national

citizenship with respect to outsiders.

The relationship between entitlements and identity is slightly less direct, but no less
important. Liberal citizenship, by establishing the ‘priority of the right over the common
good’, does not sustain substantive types of collective identity based on common ethnicity or
common culture. Liberal pluralism imposes the respect of ethnic and cultural identities, as
expression of different groups and individuals within the larger community, and rejects a
unifying collective identity based on substantive conceptions of the common good. From the

liberal standpoint, an ethnic or cultural collective identity would compromise individual rights
to cultural, religious and ethnic self-determination within the larger political community.

Democratic citizenship on the other hand is better suited to sustain substantive types of

collective identity and belonging. In the Greek city-state and in the early Republican Rome
citizen’s identity was based on common ancestry, religion, culture and active participation to
the public life of the community. Both in Rome and in Greece the exclusivity of citizen’s
identity (and as a consequence of access to the polity) was relaxed with the opening of the
city-states to foreign commerce, in particular with respect to the religious and the ancestral
elements.

Less exclusive models of democratic citizenship (that is to say free of the ‘substantive’
ethnic, religious and cultural elements) support a form of collective identity based on the
participation of the citizen in the public life of the community, regardless of their ethnic or
cultural roots. This type of citizenship, which in the rest of the Thesis is referred to as
republican, is closer to the liberal model, in so far as it accepts the basic premise of pluralism
(respect of individual and group substantive identities), but at the same time departs from the
strict principle of the ‘priority of the right over the common good’, by elevating citizen’s
participation to ‘common good’ in itself (and therefore making of it a support for identity and
belonging).

Modermn communitarian theories have gone even further than republicanism in defining a
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substantive concept of common good as the foundation for collective identity. Communitarian
citizenship reverses the liberal principle of the ‘priority of the right over the common good’,
rejecting the idea that citizens are pre-political individuals endowed with rights, and
postulating that they are shaped by the historical communities in which they live,
Communitarian citizenship not only values participation as an instrument for political identity
(like republicanism), but it also emphasises the importance of common history, culture and
language as the constitutive elements of the citizens’ collective identity.

The field of identity brings together entitlements and eligibility as crucial aspects of
citizenship. Identity could be considered the ‘soul’ of citizenship, while entitlements and
eligibility are the ‘body’. It is possible to look at entitlements and eligibility separatcly,
without making connections between the two fields or having to relate them to a single type of
identity. Thus for example entitlements can be discussed in the context of an historical
account of liberal and democratic citizenship (Chapter II), without at the same time having to
deal with the ethnic, cultural or political character of such types of citizenship and their
'consequent relationship with outsiders. Similarly it 1s possible to tackle the criteria of access

to national citizenship (ethnic, cultural or political - Chapter III), without referring to the
nature of entitlements that more or less exclusive models of national citizenship reserve for

the members of the community.

However, in both cases it is not possible to avoid looking at the relationship between these
two aspects of citizenship and collective identity and belonging. In fact, both aspects of
citizenship are considered in Chapter IV, which deals with the concept of identity itself. The
whole Thesis follows this line of analysis: entitlements and eligibility are discussed in depth
in separate Chapters (II and III respectively), but the two issues are discussed together when

dealing with collective identity.

2. Solidarity - exclusion and individualism - inclusion

Independently from the relationship of collective identity, it is possible in line of principle to
establish a direct relationship between entitlements and eligibility. This direct relationship
consists in linking a particular set of entitlements with some specific criteria for admission,
without having to discuss the ‘mediating role’ of the relevant collective identity and sense of

belonging. This is a rather weak link, which is liable to be contradicted by some concrete
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examples of citizenship, and it is for this reason that in the rest of the Thesis it was dccided in

principle to look at entitlements and eligibility separately. In this Section, devoted to

typologyi, it is interesting to make this connection, at least at the theoretical level.

Liberalism and ethnonationalism could be taken as two extreme examples of citizenship,
without being concerned about whether they refer to the aspect of entitlements or cligibility.
In the liberal example, a relatively loose and uncaring political community (low entitlements)
corresponds to a very high degree of internal pluralism and external openness to outsiders
(high inclusion). In the ethnic model, a polity of quite specific content and orthodoxy and with

an high degree of internal solidarity (high entitlements) is associated to little internal tolerance

of cultural and ethnic diversity and external closure to outsiders (low inclusion). In the first
case the openness of society can be re-conducted to an excess of individualism and to the
‘hollowness and hardheartedness of extreme liberalism’ (Williams 1995), which by emptying
society of any substantive content (thus lowering the level of entitlements, especially in the
social field) makes membership for outsiders more accessible. In the second case it is an
excess of internal solidarity and the correspondent high level of entitlements, which
contributes to the exclusion of outsiders. These are two extreme examples. Some authors have
identified a middle ground in civic republicanism, where internal political solidarity and a
politically agreed and justified level of entitlements do not result in the exclusion of all
outsiders, due to the absence of internal cultural and ethnic solidarity. Republicanism
therefore aims at solving the problems of both extremes, by increasing internal solidarity and
participation and by guaranteeing that such solidarity does not result in the denial of internal
pluralism and of eligibility of membership for outsiders (see Table 2).

The task of republicans may vary according to the type of community one is looking at. It
has been argued that the United States, where the effects of liberalism and individualism have
been strongest, need more discussion about solidarity and entitlements, while Germany, where
the cultural and ethnic character of the community has led to the exclusion of an high number
of immigrants from citizenship (in the past this was one of the factors which contributed to the

elimination of internal pluralism), needs perhaps less solidarity and more focus on eligibility

(Williams 1995).
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TABLE 2

— TEntfloments____|Eligibiliy Tntornal Pluralism _

Ethnic community |High internal Low inclusion of

solidarity (ethnic, outsiders
cultural, religious,
political and
economic)

Liberal community |Low internal High inclusion of High

solidarity - high outsiders

individualism
I e
Republican Political and High inclusion of High, if the political
community economic solidarity joutsiders element is not

dominant

The connection described above between entitlements and eligibility can only be regarded as a

broad generalisation, supported by some concrete examples of citizenship, but contradicted by
others. National citizenship for example has often seen the combination of liberal principles
(relatively low internal entitlements and solidarity) and various degrees of external closure to
cultural and sometime ethnic outsiders. In contrast, a good example of the direct link

entitlements-eligibility is provided by the evolution of citizenship in Ancient Greece and

Rome.

In the early times of the Greek city-states and Republican Rome, citizenship combined a
high degree of internal solidarity (based on ancestry, religion and culture) and political
participation, with the rigid exclusion of all foreigners from the status of citizen. Citizenship
required a close union with the ancestral soil and worship in the ancestral religion. The
exclusivity of those bonds denied the alien and the stranger any rights of accession and
participation. As citizenship became more accessible to outsiders following the commercial
growth of the Greek city-states and the transition from Republican Rome to the Empire, the
strong internal solidarity and the high level of participation gave way to a looser and less
intense internal status of citizenship. The expansion of citizenship and the growth of eligibility
corresponded to the watering down of entitlements, especially the rights and duties of civic

involvement in public life, which were characteristic of Ancient Greek and Roman republican
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citizenship. In Rome the imperial model of ‘universal citizenship’, which followed republican
citenzenship, was based on the stoic conception of a large society founded on the common
bond of humanity, and no longer on political participation, which disappcarcd among the
masses with the expansion of the Empire and of Roman citizenship (Gorman 1992).

By the time Emperor Caracalla formalised the creation of ‘universal citizenship’, cxtending
Roman citizenship to all free peoples living in the Empire (the Empire by then was supposcd
to extend to the whole of the known world), the status of Roman citizen had very little in
common, in terms of entitlements, with the very substantive status of citizenship in

Republican Rome or in the original city-state. The principal effect of Caracalla’s edictum was

to extend the formal status of Roman citizenship in exchange for the citizen’s dutics of
military service and tax contribution. The formal extension of Roman citizenship, however,
carried important values of inclusion and acceptance of diversity within the political
community. The status of Roman citizens did not bestow a substantial set of rights on the

former foreign peoples from the provinces, but at least created political equality with the

citizens living in Rome or in Italy. Many of the late Roman Emperors originated from the

provinces (Hadrian for instance came from Spain) and the same Caracalla, who formally

extended Roman citizenship, was a North African. In a modern nation state, where external
closure is combined with internal pluralism, he would have been considered a member of an
‘ethnic minority’ in the best case, or an ‘illegal alien’ in the worst. Given all the differences
between the political systems, it will certainly take a long time before any member of the
above categories becomes Prime Minister in the United Kingdom or President in the United

States.

3. Universality and particularity

It appears that in modern times, like in the Ancient world, the movement from a ‘particular’
and exclusive form of citizenship to a ‘universal’ and inclusive one, has signified a loss in
terms of solidarity and entitlements. The post World War Two efforts at creating a system of
universal human rights and the same idea of European citizenship represent clear movements
in the direction of universalization and globalization of nation state citizenship, a process that,
like in the ancient world, is parallel to the globalization of the economy. It remains to be

determined, however, if such movements towards world or world-regional (European)
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citizenship, can be matched by the maintenance of a system of entitlements at lcast

comparable to the national political and welfare systems.

There are several solutions to the tension between particularity and universality. This
Thesis looks at some of them, in an attempt to define a model of Europcan post-national
citizenship, representing a move towards a more universal and inclusive status, but at the

same time not endangering the level of entitlements enjoyed by the citizens of the Member

States.

Given the balance described above between entitlements and eligibility, it is legitimate to
ask whether one should attach more value to particularism (high entitlements, but exclusion)
or universalism (low entitlements, but inclusion). Today, like in Greece and in Rome,
citizenship is characterised by a tension between the values of exclusivity and openness,
between particularity and universality. It has been argued that there is value in both
exclusivity and openness, In preservation of distinctive particularity and in recognition of
universal commonalities (Gorman 1992).

In the field of identity, particularism and exclusivity are fundamental values in a pluralistic
society. Individuals and groups should be allowed to maintain their particular and exclusive
identities (cultural, ethnic, religious, national and local) within the context of a larger political
community, where political identity and citizenship have become more universal and

inclusive.

TABLE 3

I e O

—|Particular: | Universal,___| Particular: | Universalr

Identity Cultural, Political National, European, global
religious, ethnic

regional,
At the horizontal level the universalization of the ‘political field’ is compatible with the

municipal
preservation of cultural, ethnic and religious identities, as areas characterised by particularity

and exclusion. Similarly at the vertical leve], the creation of a larger and higher political

community (European or global) and the correspondent new citizens’ identity and belonging
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should be compatible with the political allegiances citizens may wish to maintain to national
and local institutions (see, Table 3). In terms of identity, this is the foundation of the principle

of subsidiarity, which determines the vertical division of powers between units in a federal

system.

At the yertical Jevel the tension between universality and particularity affccts both
eligibility and entitlements. If on one hand eligibility to join the political community should
tend to universality and inclusion, on the other hand it is questionable that all entitlements
linked to the status of national citizenship (or to other sub-national statuses) should be
universalised. In the current debate on European citizenship, universalism and openness are
enhanced by the creation of a larger political community among the peoples of Europe,
however, they could be compromised if European citizenship were to reproduce the cultural
and political exclusivity of the nation state at European level, with respect to non-European
outsiders. The expansion of the political community (European and global) should determine
an opening of eligibility and the universalization of those entitlements of national citizenship,
which can maintain their effectiveness, in spite of the growth in size of the community.

The forefront of those entitlements is represented by human and civil rights, which have
already been partly globalized by a series of international human rights Conventions and

institutions. Universalization and inclusion should also involve some aspects of political and
social rights. Political rights of representation (passive and active electoral rights), common
supranational institutions and rights to travel, should mirror the extension of the political
community and aim at universality; in contrast, other political rights of direct participation
and involvement in public life would necessarily remain ‘local’ and ‘particular’, together with
the relevant institutions, political powers and competences (infra). Social and economic rights
might follow a similar path, in so far as only some aspects should be associated to a new more
universal (European or global) dimension of the political community. In particular the right of
establishment, the right to provide and receive services, the right to employment associated to
freedom of movement and all social rights falling short of substantial welfare distribution
should be ‘universalized’ (see, Table 4).

Redistribution, like direct democracy, risks being watered down and nullified with the
expansion of the political community. To avoid this happening ‘welfare rights’ should remain
(or become) entitlements attached to national and sub-national communities. The

‘particularity’ of welfare rights does not exclude the necessity of redistribution at the global
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level, not among the citizens of a local neighbourhood or of a nation state, but among
different nation states and different regions of the world. It only excludes that this type of
redistribution could take place by means of welfare rights as universal entitlements, given the

distance between the economic effort made by the citizens (taxation) and its practical

realisation.

TABLE 4

Particular Universal

National and local European and global
citizenship citizenship

Eiigibiity Based on residence | Residence, humanhiood

Direct democracy, Civil and human rights,
welfare rights political rights and

institutions, social and
economic rights

The solution, which has been adopted in the European Union for social rights, especially for
those at the place of work, is harmonisation of national standards, rather than the creation of a
European welfare system. This approach is reflected in the EC Treaty and in the Agreement
on Social Policy (now incorporated in the EC Treaty), which aims at creating uniform

standards of social rights throughout the Community. The result is the universal character of
entitlements (determined by the common standards) but their particular (national or local)
enforcement and realisation. A similar model, albeit confined to a more limited field, has been
proposed at global level with respect to international labour standards. Some countries argue
that, in order to match individual entitlements with the ongoing globalization of the world
trade and economy, states pursuing further liberalisation in the World Trade Organisation
should be ready to respect minimum agreed standards of social rights, especially with respect
to employment. |

The values of exclusivity and particularity on the other hand should not be used to exclude
outsiders from the political community (which should aim at universality and inclusion) but to
look after those entitlements, which could not be guaranteed with the expansion and

universalization of citizenship. Thus, for example, political rights of direct participation and
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welfare rights would remain attached to ‘particular statuses’, including not only national

citizenship, but also sub-national forms of membership (regional, local and municipal), where
they can be best guaranteed.

The ‘particularity’ and exclusivity of some types of entitlements should be focuscd on the
idea of locality and direct involvement, rather than on bonds of kinship such as cthnicity and
culture. In this respect entitlements would remain (or become) local and ‘particular’, but
eligibility would be based on criteria of residence (universal). Local democracy can represent
the reproduction of the ancient city-state in modern times, in so far as an high degrec of
internal solidarity and entitlements is justified by the fact that by serving the¢ community

(taking part in public life and paying welfare contributions) citizens would be serving

themselves, rather than a distant and abstract state’.




CHAPTER I

DEMOCRATIC AND LIBERAL CITIZENSHIP

1. Two ideas of liberty

In a speech of 1819 Benjamin Constant (1988) distinguishes between two kinds of liberty:
liberty of the ancients and ]iberty of the moderns. Liberty of the ancients was the liberty

enjoyed in Ancient Greece and Rome and consists mainly in participation in the government
of the community, while liberty of the moderns consists in freedom of the individual from the
oppression of government.

According to Constant (1988:311) liberty of the ancients consists in ‘exercising
collectively, but directly, several parts of the complete sovereignty’, but, the consequence of
this political involvement was that the citizens ‘accepted the complete subjection of the
individual to the authority of the community ... thus among the ancients the individual, almost
always sovereign in public affairs, was a slave in all his private relations.’

Liberty of the moderns 1s presented by Constant as a reaction to the oppression of the
individual by the state, which resulted from the application of liberty of the ancients in
Greece, Rome and during the Jacobin period of the French Revolution. The modern concept
of liberty focuses on the guarantees of the individual against the abuses of the state. It is based
on the rule of law and on the civil nights of the individual: freedom of speech and opinion,
right of association and right to a fair trial. ‘Modern citizens’ value enjoyment of
independence and security in the private sphere more than participation in public life, and
regard the guarantee by the state of those rights as the essence of liberty.

Constant believes that liberty of the ancients can no longer be enjoyed in the reality of the
modern state, because it would always result in the oppression of the individual and in the

sacrifice of civil rights. One of the reasons he adduces for the end of any ‘active and constant
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participation in collective powers’ by the modemns is related to the size of modern states. The
size of a country makes direct participation almost impossible and especially determines a
corresponding decrease of the political importance allotted to each individual, who can no
longer perceive the influence he exercises on the management of the res publica. Ancient
communities, such as the early Republican Rome and the Greek city-states, were close knit
groups with an high degree of internal solidarity, based on ethnic and cultural links, worship
in an ancestral religion and attachment to an ancestral territory. In these communities direct
political participation was feasible and would result in direct and tangible benefits for the
citizens. It could be argued that it was easy for Roman ‘patricians’ or Athenians citizens to
serve the ‘state’, as by doing so they were truly serving themselves.

‘Commerce’ played a key role in the emancipation of the individual from the oppression of
the state in ancient communities, by putting individuals in the condition of appreciating the
value of political and economic independence. It opened the small inward looking ancient
city-states to foreign peoples, bringing to an end their cultural and religious exclusiveness as
well as their political systems, based on civic engagement. Constant (1988:325) notes how
commerce ‘has brought nations closer, it has given them customs and habits which are almost
identical; the heads of states might be enemies: the people are compatriots.” Today a similar
pattern characterises the passage from national to post-national forms of citizenship, where
economic globalization and liberalisation of international trade undermines the nation state
political and economic structure and the status of national citizenship.

It has been argued that citizenship in Greece before the Peloponnesian wars and in Rome
before the Punic wars was characterised by exclusivity and connection with religion (Gorman
1992). Commerce and economic change, together with military success and expansion of the
city-states into federations and empires, determined the end of the ancient political system,
based on continuous civic engagement and held together by an high degree of kinship among
the members of the community (culture, ethnicity and religion). Citizenship lost much of its
meaning in terms of political rights of direct participation, but it became more accessible to

foreigners with diverse cultural, ethnic and religious backgrounds.

If Constant’s argument about internal oppression (lack of negative liberties and forced

participation) and external exclusiveness of ‘active citizenship’ is more or less true with

respect to the original city-state, it does not apply to the concept of ‘imperial citizenship’,

which developed in Greece and Rome after the expansion of the city-states. Imperial
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citizenship combined a more watered down internal status (less civic duties, but also less
substantive rights) with openness towards cultural and ethnic outsiders willing to join the
community. As the Roman empire grew out of military conquest, new pcoples were gradually
included into Roman citizenship, without this signifying that they were going to be endowed

with the same rights and privileges of ancient ‘Roman patricians’, but also without any extra

duties beyond the obligations to pay taxes and to perform military service.

Constant, however, rejects liberty of the ancients on an ideological basis, because of its
potential effects on the sphere of individual rights, regardless of the size of the community.
As his liberal successors, he regards active citizenship as a potential threat to individual
liberty, rather than as the means to achieve it, so that the second should always have priority
with respect to the first. The analysis of the relationship between liberty of the moderns and
liberty of the ancients made by Constant is at the origin of the modern liberal principle of the
‘priority of the right over the common good’, where active citizenship (i.e. the ‘vehicle’ of the
common good) should never impinge on the sphere of individual rights and freedom:s.

Even if liberty of the modern has priority with respect to liberty of the ancients, Constant
(1988:311) does not rule out all political rights, and at the end of his catalogue of individual
rights he concedes: ‘finally it is everyone’s right to exercise some influence on the
administration of government, either by electing all or particular officials, or through
representations, petitions, demands, to which the authorities are more or less compelled to pay
heed.” Such a residual approach to political rights would later result in the liberal notion of
political rights of citizenship. Constant stresses the minor role of political rights (‘some

influence’, ‘more or less compelled to pay heed’), although he maintains the necessity of

keeping control on the political class by the citizens.

2. Individuals and collectivity

The words chosen by Constant (ancient and modern) to distinguish between positive liberty
(active citizenship) and negative liberty (civil rights), are the sign of an evolutionary approach
to the concept of citizenship.®' Liberty of the moderns is presented as an improvement from a

more primitive form of political organisation (ancient), where the liberty of the individual was

*! See, Catalano (1974), who argued that Constant’s evolutionary approach was influenced by the
[lluministic theory of progress.
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sacrificed on the altar of an oppressive state. The disadvantage of the evolutionary approach is
that it fails to take into consideration the specificity of the ancient constitutional model and
applies modern categories, such as state, the distinction public/private sphere, or frecdom of
the individual, to different historical contexts.

Constant’ s argument about the oppression of the private individual by the state (public) in
ancient communities is undermined by the fact that the concept of ‘abstract state’, separated
from private individuals, and the clear cut separation public/private did not exist in Greece or
in Rome. If one accepts that these categories are the product of a particular historical

experience and not universal models to apply to all possible experiences, it is then possible to

look at liberty of the moderns and liberty of the ancients under a different light.

This Thesis does not deal with this issue in term of liberties, but focuses on the
relationship between individual and collectivity, which is at the heart of the idea of
citizenship. At the time Constant was writing the separation between state and citizens was a

central feature of the concept of citizenship: the protection of the individual from the abuse of

the state was the rationale for the development of the idea of ‘civil rights’. The ancient
concept of citizenship (from now the main reference is Ancient Rome) was based on a
different relationship between individual and collectivity, where there was no oppression of
the private sphere by the public one, because the two were merged together. The main
guarantee of the rights of the individual for the ancients was the participation of the citizen in
the public sphere.

Regarding the difference between ancient and modern communities it is possible to replace
Constant’s formula (liberty of the ancients - liberty of the moderns) with two definitions,

which express more clearly the relationship individual-collectivity in two different historical

periods:(l) onatus Populusque Komanu ,(2)kmm1bjm5_ﬂn§m

The first definition meaning ‘The Senate and the People of Rome’, is the extended version
of the well known Roman abbreviation S.P.Q.R., which in the words of the moderns became
the emblem of the ‘Roman state’. However, S.P.Q.R. rules out the same existence of a Roman
state. The community is presented as the Senate and the People of Rome (rather than the
Emperor, the Crown, etc.) and is the expression of a concrete conception of the collectivity,
where the individuals (People) and the government (Senate) are not opposed to each other, but
are together (Catalano 1974). Sovereignty is not conferred on the Senate or on the abstract

state, but on each individual citizen and as a consequence on the community as a whole.
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The second definition. implies a separation between the king (representing the statc)
endowed with sovereignty, and the subjects, who are excluded from the public sphere. The
opposition king/subjects is at the origin of the modern opposition abstract state/citizens and of
the separation between government and free individuals. In the analysis which follows these
two different conceptions of the relationship between individual and collectivity arc

associated with two leading constitutional models (and concepts of citizenship), the

Roman/democratic and the Anglo-Saxon/liberal.

3. Populus and cives in Rome

Roman republican citizenship was characterised by unity between individuals and collectivity
and by the absence of a separation between private and public spheres. It has been argued that
the definition ‘Populus Romanus Quirites’ (similarly to S.P.Q.R.) best explains the
relationship between the citizens and the community in Rome, because it refers to the whole
(Populus) and the individuals (Quirites) together (Catalano 1974). The sovereignty of the
people is composed of the sovereignty of every single individual citizen.

Rudolph von Jhering (1852) in his Geist des romischen Rechts auf den verschiedenen
Stufen seiner Entwicklung analyses the relationship between individuals and collectivity in
ancient Rome. He distinguishes between ‘contemporary state’ and Populus Romanus and
concludes that the ‘state’ in Rome was not above the citizens and did not exist independently
from them. The state as such had no nights, but it was the citizens who were entitled to public
and private rights. The main difference between public and private rights in Rome was that,
while private rights were exclusive of the individual, public rights were collectively enjoyed

by all citizens together or by individual citizens on behalf of the collectivity.™

3.1 Actio Popularis and Common Law Writ

An interesting feature of Roman citizenship is the actio popularis, which could be brought by

any individual wanting to enforce a public right on behalf of the community, as in Rome the

subject of public rights was the individual citizen, not the abstract state.””

22 Regarding individual and collective enjoyment of property rights see, Marx (1964), discussed below.
# See, von Jhering (1852).
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The structure of the actio popularis (public rights enforced by an individual on bchalf of

an undivided community of law) can be compared to the origin of legal action in Common
Law. The ‘Writ’ was a form of action ‘granted’ as a privilege by the King to the plaintiff
against the defendant (in the Writ the defendant was ordered to perform a certain conduct in
compliance with the plaintiff’s complaint). The King represented the public sphere as
opposed to the private sphere of the individual subjects. The competence of the Royal Court
was determined by the defendant’s infringement of the Writ (King’s order), not by the offence
against the plaintiff in itself (Rava 1982). This complex mechanism was necessary to justify
the competence of the Royal Court (in origin the Curia Regis) in exercising jurisdiction over

private individuals, because of the separation between public and private sphere in the Anglo-

Saxon constitutional tradition.

3.2 Sovereignty and property

An important aspect of Roman citizenship was the sovereignty of individual citizens and of
the whole people as collectivity of individuals. Karl Marx (1964) in his Pre-Capitalistic
Economic Formations connects the concept of individual sovereignty in Rome with the
system of property ownership. According to Marx the sovereignty of individual citizens was
the foundation of the ‘ancient form of production’. Looking at the distinction between
common land (ager publicus) and private land - which was divided among the citizens - Marx
reaches the conclusion that every citizen in Rome was such, because he was sovereign upon a

part of private land. Property was an aspect of the sovereignty of every individual citizen.

Individual sovereignty was exercised through the possession of private land, while collective
sovereignty could be exercised by every citizen using public land. The use of public land by

citizens was similar to the exercise of the actio popularis, that is to say, it was the individual
enforcement of a public right on behalf of the community.

The ‘union’ which, according to Marx, characterised the relationship between individuals
and collectivity in Roman citizenship came to an end with the passage from the Republic to
the Empire. The transformation of the economic form of production from local farming to
widespread commerce and the expansion of the original city-state into an empire, determined
the progressive abstraction of the state with respect to its citizens. The passage from the

republic to the empire in Rome corresponded to three major changes in the conception of
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citizenship, which can be summarised as follows:

(1) regarding the inclusion of cultural, ethnic and religious outsiders, imperial citizenship
approximated the stoic ideal of universal citizenship based on the common element of
humanhood;

(2) universality determined a decrease in the numbers of rights and obligations of
citizenship, resulting in a less exclusive and at the same time less caring status of citizenship;

(3) imperial citizenship brought to an end the unity between individuals and collectivity
(private/public), which had characterised the roman republican polity. The imperial state,

impersonated by the emperor, was as abstracted by the mass of the citizens, as modern states

and monarchs.

4. Citizenship in the French Revolution

It is interesting to look at the contrast between democratic and liberal citizenship in the French
Revolution by confronting the provisions on citizenship contained in two different
Constitutions: the Jacobin of 1793 and the Thermidorian of 1795. |

The democratic model of citizenship, which emerged from the French Revolution was
inspired by the political thought of Rousseau and by the ancient Roman constitutional
tradition. Rousseau’ s 1dea of citizenship was derived from the Roman concept of populus as
sum of individuals (the whole and its parts), and by the Roman idea of popular sovereignty.
Rousseau (1762) contrasts the Roman democratic model with the English liberal model,
where the people were free only during parliamentary elections. Immediately after the election
the people were slave, as they could no longer express their General Will.

Rousseau’s ideas and the democratic model of citizenship found concrete expression in the
Jacobin Constitution of 1793. Article 34 of the Declaration of the Rights of the Men and of
the Citizen (which introduces the Constitution), states that : Il y a oppression contre le corps
social, lorsqu’ un seul de ses membres est opprimé. Il y a oppression contre chaque membre,
lorsque le corps social est opprimé.** Article 7 of the Constitution specifies that: Le peuple
souverain est 1’ universlité des citoyens francais. These definitions reveal a relationship

individuals-collectivity where there is not separation between the citizens and the state.

* “There is oppression against society, when only one of its members is oppressed. There is oppression
against each member, when society is oppressed.’
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The 1793 ‘democratic’ Constitution contains also some highly inclusive provisions on
citizenship. According to Article 4, all men/women, born and resident in France, aged more
than 21 and all foreigners, who have been resident in France for more than one year and

perform a ‘socio-economic function’, are French citizens. This contrasts with the exclusionary

character of modern nation states’ provisions on citizenship/nationality.

The end of the Jacobin power and the Thermidorian reaction shifted the balance of the
French Revolution from the democratic model of citizenship to the liberal model. The 1795
Thermidorian Constitution reflects a liberal approach: political representation and division of
powers are the key constitutional principles. The Thermidorian Constitution of 1795 contains
provision on citizenship, which are closer to those contained in most contemporary liberal
constitutions. Those provisions represent a major departure from the inclusive principles of

1793 and from the democratic model. Title II called ‘Etat politique des citoyens® establishes
that:

‘all men and women aged more than 21, who were born and are resident in
France, have been registered in a public register of a municipality, have been

resident in France for more than one year after such registration and have paid
a direct contribution are French citizens.’

The exclusionary character of this provision is evident in the absence of any automatic right of
naturalisation for foreigners, who are not born in France, and by the requirement of having to
pay a contribution as a condition for citizenship, which links citizenship to property
ownership. The ‘democratic’ phase of the French Revolution (including the open nature of
citizenship) ended with the transformation of the 1793 Republic in the ‘Jacobin Terror’, and
then with the advent of the ‘liberal’ Thermidorian Revolution. Some important democratic
principles, however, survived in the French nation state, which was born of the Revolution
and was the outcome of the influence of democratic principles upon the dominant liberal
constitutional model. Among those principles is the fairly inclusive character of French

national citizenship (see, Chapter I1I).

5. The contemporary debate on citizenship

In France the contrast between liberals and democrats resulted in two different constitutions

(the Jacobin of 1793 and the Thermidorian of 1795), expressing radical liberal and democratic
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views. The events of the Revolution have influenced modern political thought in Europe in so
far as most liberals find their historical references in Constant’s thought, the Principles of
1789 and the Thermidorian Constitution, while most democrats refers back to the Roman
tradition, Rousseau, and the Jacobin Constitution.

The American history of the dualism between liberalism and democracy is different from
the European one in so far as the Constitution of the United States attempted to reconcile the
need for self-rule (democracy) with the need to protect individuals from the abuses of
government, in a coherent institutional framework. For this reason, in the United States both
liberals and democrats (‘republicans’ in the American tradition) can claim the legitimacy of
their argument from the Constitution.

In the following Sections three major stands in the contemporary debate on citizenship are
taken up: liberalism, communitarianism and republicanism. Liberalism is broken down to
radical liberalism and Rawls’s ‘deontological liberalism’, which attenuates some of the most
extreme aspects of liberal theory. Communitarianism on the other hand represents already a
radical position within the ‘democratic field’, especially if compared to the less intense
republicanism. A distinction is therefore drawn between ‘philosophical communitarianism’,
which produces the most coherent and radical results, and ‘political communitarianism’,
which attenuates some of the most extreme aspects, for the purpose of making
communitarianism more presentable to the public at large. Political communitarianism has its
loudest and better known voice in Etzioni. Last but not least the analysis focuses on
republicanism, which represents a compromise between liberal principles and democracy as

‘popular self-government’, particularly in the American political tradition.

5.1 Modern liberals

The old debate between ‘liberty of the modemns’ and ‘liberty of the ancients’ can be translated
in a wider philosophical debate between pluralism and democracy. Pluralism in this context is

not used in the broad meaning of respect of different cultures, religions and ideas within the

same political community,” but in the narrow meaning of ‘distrust of politics’. As such it

W

25 <pluralism’ as celebration and acceptance of diversity within society and ‘democracy’ as the opposite of
authoritarian rule are concepts embraced by both ‘pluralists’ and ‘democrats’ (or republicans). The objects of

contention, on the other hand are pluralism as ‘distrust of politics’ and democracy as *self-rule’, which express
two different approaches to citizenship and constitutional politics.
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indicates a vision of the community and of citizenship, where the existing distribution of

wealth and background of entitlements represents the pre-political backdrop for the pluralist

struggle among self-interested individuals (Sunstein 1988).
According to pluralists, there 1s no role for politics and deliberation as the means to change

the existing set of entitlements and wealth distribution, because political intervention would

affect individuals’ natural rights and freedoms. Pluralist politics is a struggle between sclf-
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