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ABSTRACT 

This thesis covers the status of, and attitude to, the woman in Islam, as reflected 
by the literature of the Hadith. All previous works which have dealt with the status of the 

woman in Islam have attempted to cover vast areas and aspect ranging from the 

pre-Islamic era to our present time. However, no single work has ever been devoted to 

the position of woman as depicted in Muslim tradition. 
Since the amount of material collected is so vast, it seems to the author that even a 

general survey of the status of woman from pre-Isalmic times to our present day, is 
beyond the scope of this research, especially that this subject has already been discussed 
by many scholars. The literature of the hadith, however, has never been the sole corpus 
for this subject and hence is the major source for the present research. 

The status of women is examined in this work following the different "stages" in 

the life of the woman. Hence the following aspects have been considered; 
a. the baby girl 
b. the young girl 

c. the married woman and the mother 
d. the divorced woman 
e. the widow 
f. the slave woman. 

The six major books of Hadiths, and the books of Sunni, contain an enormous 
number of references to woman noted by the Prophet and his companions. These 

references usually refer to the status and legal position of women from birth to death, 

mainly based on actual facts which were brought to the attention of the Prophet. 
In order to collect all the relevant references; all six books of the Hadith, were 

carefully examined, registered and classified. In addition, all relevant works available 

were read so that a sound background for the research can be established. Experts in 

the field of Islamic law were consulted on various aspect of this topic and were also to 
lesser extent relied on traditions and customs known to the author and her family. 

Having dealt with a most sensitive subject which has been neglected up till now. 
The author aware of the incompleteness of this work, nevertheless, the author feel that 
the amount of materials examined and methods of analysis which were employed should 
give the reader on authentic insight into the life and position of the Muslim woman as 
depicted in the Hadith. 
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INTRODUCTION 

A Hadith is a tradition related to the Prophet of what the Prophet said regarding 

many subjects and what he was asked about or what happened in his presence. In other 

words, Hadith literally means a story xabar or news of what the Prophet said (gAla) or 

did fä la and what he approved of or disapproved of. (I) 

Fundamentally, Hadiths are concerned with religious, social and legal matters. 

They deal with the family structure, personal relationships and the ways of the Muslim 

community as the Prophet wanted it to be. (2) In addition, they give us a view of early 

Islamic history because they recorded the military and political climate of the time and 

contain biographical details of the Prophet. (3) We can say that Hadith is a mirror of the 

history of Islam during the first century of the Hiira. (4) However, the purpose of the 

Hadith is to express the Prophet's opinion, his way, his attitude and his belief about 

various aspects of life. Stressing Muhammad leadership and authority. (5) Guillaume, 

described the Hadith saying that it is a major branch of Muhammadan literature, which 

stands beside the Koran. (6) 

There is no basic difference between the Hadith and Sunna which is the Prophet's 

practice and custom, since both of them are handed down by the Prophet and deal with 

the same moral, religious and social rules as established by the Prophet. Also, both of 

them have a religious basis, therefore, they are not outside the Koran's teaching. The 

connection between Hadith and Sunna is that Sunna is what was practised by the 

Prophet and his companions while Hadith is the record of this practice. (7) 

The slight distinction between them is that Sunna is covered b? jim (Consensus) 

of the earliest Muslim community which considered Sunna to be more reliable than the 

Hadith, in that Al''-Imam Malik said that Sunna was superior to the Hadith. (8) 
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Therefore, Hadith is considered to justify and confirm Sunna, which became the code of 

rules to be practised and followed by all Muslims. (9) However, in some matters we 

find Hadith without confirmation by the Sunna__, 
_ 

Hughes mentioned a vital fact when he said that the word Sunna means what the 

Prophet did, said and accepted: 
c 

a. Sunnat n. 1-fi 1(the Prophet's action) 

b. Sunnat n1-gawl (the Prophet's utterance) 

c. Sunnat &, 1"agnr (what the Prophet and and companions did not 

forbid. ) (11) 

In addition, the Prophet used to mention what he liked and preferred and did by 

"my Sunna '". Therefore, it is generally agreed that Sunna and Hadith are considered to 

be one thing. (12) 

The Koran, Hadith and Sunna (tradition) are the primary sources of Islamic law 
v 

(Sari a). First the Koran, then the Hadith and Sunna which are both regarded as 

secondary foundations of Islam. (13) The Prophet made it clear when he said "we 

follow only what we find in the Koran". (14) Rejecting anything that contradicted the 

Koran the Prophet said "Compare what is related on my authority with the Koran, if it 

agrees with it I have said it, and if it does not agree I have not said it". (14) Also he said 

"My sayings do not abrogate the word of God, but the word of God can abrogate my 
vt 

saying . 
(15) This point was generally agreed among the Muslim jurists cd-Säfi i said 

"A tradition could be abrogated by another tradition and one sura in the Koran could be 

abrogated by another sura in the Koran". (16) 

It is a fact that any conflict with the Koran meant that the Hadith had to be 

rejected. (17) al-Buxarl and other collectors were concerned about this point when they 

collected Hadith because the Koran, Sunna and the historical events were the primary 
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elements for checking the sound Hadith against the weak and unsound Hadith. (19) 

The Prophet himself regarded the Koran as overriding his Sunna but at the same 

time he considered his Sunna as a vital guide for the Muslim community. He said "Keep 

my Sunna as a guide for you, first the Koran then the Sunna and you will never 

perish". (18) 

The Koran encourages Muslim people to adopt the Prophet's tradition saying 

"You have a good example in God's messenger. You, whoever, hope for God and the 

Last Day" (33: 20). Also, Muslims are recommended to obey God and obey the Prophet 

and they are told that when they disagree about anything to refer it to God and his 

Apostle" (7: 62) means to the Koran and the Prophet's traditions. 

Given that both the Koran and the Hadith fixed the rules of the religious and 

social life of the Muslim community, we may mention the slight dissimilarity between 

them: 

a. The language of the Hadith is inferior to that of the Koran, because the narrator 

concentrated on the general meaning of the Hadith, not on the exact word of the Prophet. 

b. The Koran is the text, while Hadith is its detailed explanation. (20) 

c. The Koran is God's words and is described as old while Hadith is the Prophet's 

words and is described as new(21) 

d. Hadith upheld Koranic teaching alongside the responsibility of human beings and free 

will. (22) 

The Prophet expressed his opinion concerning many matters and he used to say 

that everything related to religion is to be referred to the Koran, but if anyone wanted his 

opinion concerning the affairs of the world he used to say "I am no more than a 

man". (23) 

e. The Koran is known as the book and the tradition of the Prophet is known as 

wisdom. (24) 

f. Watt mentioned another dissimilarity saying that traditions belong to a system of ideas 
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current in Arabia before Islam and concerned with man's life, while the Koran is 

concerned with the majesty of God. (25) 

During his life the Prophet was the centre of the Muslim community and the head 

of the religious, political and moral system. Any problem, disagreement or any difficulty 

among Muslims had to be solved by the Prophet. 

Suddenly, the Prophet passed away and his traditions were cut off. Serious 

difficulties appeared, many different theological sects arising, the development of law 

with the need for solutions for all these new occurrences and problems is called the 

Hadith. (26) 

t l-Medina is the place where Hadith arose, the Prophet lived there a decade 

(622-63ji) with his companions (Ctl-Sahaba). º1-Medina was called "Dar rtl-Sunna" 

owing to that it held more political, social and religious power(27) because after the 

passing of the Prophet his companions who complied with His utterances and acts, 

became the main source of the Prophetic Hadith and Sunna. These were increasingly 

demanded by the Muslim community. (28) Later, Iraq played an important part in what 

was called "Ilm all-Hadith". Schacht had a different opinion regarding Iraq the "Home 

of Sunna" saying that CU-Medina always depended on Iraq. (29) However, the majority 

of Muslim scholars did not support his opinion. 

The companions preserved the Prophet's Hadith in their memory and orally. The 

second stage was to put the Hadith in writing. (30) However, the time at which the 

Hadith was written caused the main dispute between western and Muslim scholars. 

There were two Hadiths from the Prophet transmitted by Abii Däwüd; the Prophet 

permitted the Hadith to be written, and the Prophet forbade the Hadith to be written. (31) 

The majority of Muslim scholars believed that a small part of the Hadith was written 

during the Prophet's time. (32) 
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It is a fact that the Prophet was afraid of having another book besides the Koran if 

his Hadith were written which might confuse Muslim people. Abn Baker had the same 

fear. Although he narrated some Hadith he collected nearly 500 of these that had been 

written and burned them. (33) Also°Omar b. Gtl-Xattab had the same concern. He 

forbade narrators from narrating Hadith and imprisoned some of them, (34) but it seems 

that later he accepted the idea of writing the Hadith and Ali b. Abi Tälib allowed it, 

depending on the Prophet, who said "Write this science in the books". (35) 

The official attempts to put the Hadith in writing started in Umayyad reign. 

However the Golden period of Hadith as a science was in the Abbasid age. When the 

efforts of the companions and their disciples the successors, and the jurists of 

ö. 1-Medina, Iraq, Syria, Egypt and the role of the collectors, laid down the foundation of 

`Ilmgl-Hadith. This had to be taught and learnt from both a religious point of view and 

also as a part of Islamic law and culture. Two schools of Hadith were established in 

Damascus, the first called p, l'madrasa di-nuriyya in 569 A. H. and the second was 

cil-madrasa dt1-'Asrafiyya 626 A. H. There was a third school in Cairo in 622 A. H. (36) 

The earliest collectors and narrators were the companions who compiled the first 

sahifa (scripts). 

1. They were: 

a. Said b. Abäd A1=Ansän 

b. Jäbir b. Abdalläh 

c. ̀ Abdttlläh b. ̀Omar Ibn A1! As his Sahifa was described as the trust 

Sahifa contains 1000 Hadith. 

ý d. Hammara b. munabah whose Sahifa was known as the correct 

Sahifa. (37) 
0t 

2/ Urwa b. A1-Znbier (648-717) one of the successors. He was 'Asmäl b. Abf Bakr's 

son, he narrated Hadith from his aunt`Äisa the Prophet's wife. 
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3. Muhammad b. Muslim Ibn Sihäb al-Zuhn (d 741). He narrated most of (1-Medina 

Hadiths, (38) Mälik mentioned many of his Hadith's. 

4. Mälik b. 'Anas al-Medani (715-795) was reported to be descended from the Kings of 

Hmyar, his grandfather was one of the successors. He was born in at-Mena, spent 

most of his life in poverty, but when he became rich, he became fond of nice clothes and 

perfumes. (39) He was not only a collector of Hadith, but was also a great jurist. His 

book, 41-Muwattä was basically a book of law based on the Hadith of äl-Medina, 

because he did not usually mention the whole chain of transmitters. (40) His book was 

described as the oldest, the best, the most correct and truthful book which was offered in 

the second century of the Hijra. (41) Malik divided his work into 60 books according to 

subject, adding his own opinion and mentioning the opinions of the other jurists 

referring to them saying "that which our people believe", "that is the best I heard" and "it 

is our customs". 

Malik was a narrator, a thinker and a critic of other jurists. His great achievement 

was his school or madhab and his book was regarded as the foundation of his rite. In 

addition, a! 1-Muwatta was said to have had a great influence on the other two nni 

Madahib, 6t1-Säfitite and Hanbalite, since both 0 -Säfii and Ibn Hanbal were his 

disciples. 

It took Malik forty years to finish this book. In particular he collected Hadith from 

the Prophet and'Atar from his companions following the Medinan belief that'Atar from 

the companions were preferred. His book contains 10,000 Hadiths. (42) Schacht 

described the best chain of transmitters'(Isnäd) as coming from Malik, Näfa`and Ibn 
jß. (43) 

5. Ahmad b. Hanbal (780-855) was born in Bagdad and lived in al-Basra, therefore he 
406 is called sometines al-Basri. He was the first to collect Hadith as a guide for making 

decisions. (44) His book 'al-Musnad' was arranged and compiled by his son'Abdalläh, 

who saved and published his father's book. Guillaume described his book as the most 

ý 
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important book of Hadith. It contains nearly thirty thousand Hadiths. (45) He collected 

them from the women of Muhammad's family. (46) 

Unlike Mälik's book Ibn Hanbal arranged his book according to the name of 

some seven hundred companions, (47) whom he respected deeply. He said "they are the 

models of Muhammad who fails to follow them commits a sin and he is an 

unbeliever". (48) He mentioned many unique Hadith and unlike the majority of Iraqi 

jurists, Ibn Hanbal held Q1-Medina's beliefs. He kept firmly to the Hadith without 

becoming involved in discussion or arguments or expressing his own opinion ray . 
He was described by the majority as the strictest of the four'Imäms of Sunni 

Madähib, while others like pl-Sarbäsi described him as "the poet of religion and 

worship" saying that his supporters used violence against their opponents. al-Sarbäsi 

described them saying that they were rude, rough and an insolent group. (49) However, 

concerning Ibn Hanbal's opinion towards the status of women. I must admit that I could 

not detect the narrow-mindedness and the stubborness which some ascribed to Ibn 

Hanbal. On the contrary, sometimes his opinion regarding women is more enlightened 

than of Malik and Abü Hanifa. For instance, he accepted one man and two women as 

witnesses for marriage while others refused women as witnesses. (50) He refused 

divorce by a sick man and allowed his widow to inherit from him. (51) Also, he 

supported the woman who made conditions for her husband before marriage, not to 

move her from her place to another country and he allowed her to ask for divorce while 

other Imams did not. (52) 

One may believe that Ibn Hanbal was strict concerning what was lawful (Halal) 

and what was unlawful (Haräm) and his main battle was against al-iütazila, the 

Anti-Hadith group. He said they should be killed because they were pagans also he 

believed that he who insulted the Prophet should be killed. (53) He founded the 

Hanbalite school, whose principles were adopted by '1-Wahäbiyin in northern and 

central Arabia and who had a strong following in Syria and Iraq before the'Ottomän 

Introduction 



8 

conquest. (54) Although he adopted 1l-Medina's belief one of his titles was mufti of 

Iraq. 
v- 6. Gt1-Säfifi Muhammad b. 'Idris:. (767-820) was born in Gaza in Palastine and was 

descended from the Prophet. He was Mälik's disciple in ßl-Medina and mixed with the 
v 

jurists of Xl`Iräq especially ill-Saybani, Abu Hanifa's disciple. He spent his last years 

in Egypt where he died and was buried. (55) 
V t- 

W-Säfi i was involved in judging and collecting the Hadith and he travelled to 

many places to hear Hadith and to collect them. His great reputation arose because of his 

arguments with the group of the Anti-Hadith. (56) "He argued in a very clever way about 

the establishment of the Sunna during the Prophet's time and insisted that Sunna is 

based on the Koran". (57) This role gave him the title of the defender of Hadith. 

Western scholars gave his efforts a great deal of attention and some of them wrote 

extremely important books about . 
l-Säfiýi opinions and ideas, Authors such as; 

Schacht, Guillaume and Margoliouth. 

Sari i principles are mixed between 41-Kufa and . a. 1-Medina where'Ijmä O1- and 

_iyäs were used only in the absence of the Koran and the Sunna, while avoiding the 

personal opinion (ra'y). At the same time he held some Iraqi beliefs. (58) He was not 

always in agreement with Malik since he preferred the Hadith of the prophet more than 

that of the companions. He founded the 1.1-Säfiite's rite which was described as the 

golden mean between the Hanifite rite and those of the Mälikites and Hanbalites. (59) He 

was known as a poet and linguist as 01-Sarbäsi mentioned. (60) He wrote many books; 

'Kitäb gl'Umm', (61) ' I-Risäla'and 'Ahkäm Q1-Koiän'. 

7. Abü Hanifa pl-Numan (699-767) was of Persian origin and lived and died in Iraq. 

He founded the school of the Hanifites which is called the rite of Ray, because he dealt 

with the Hadith, according to his personal opinion instead of accepting the words of 

Hadith without argument. (62) In other words, in accordance with the spirit and the 

intention of the Hadith. (63) He has the opposite idea to that of al-Medina concerning 
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the Hadith. He believed that what the Prophet said should be accepted without argument, 

but what the companions said should be chosen selectively and what the successors said 

should be examined saying "they are men and we are also men". (64) These opinions 

made Abu Hanifa different to Malik, Ibn Hanbal and to some extent, &l-Safi Same 

criticised Abu Hanifa saying that he knows very little of Hadith, (65) and Malik said "Ahl 

Al2Iräq do not like our science and do not accept our opinon in their science". (66) 

Levy, described the relationship between Abn Hanifa and Malik saying that "they 

had the same results and were different in detail only". (67) Others believed that the 

differences were much more serious referring to the blood bath between Hanifites and 

Hanbalites who also slaughtered Säfi`ites at Asfahän. (68)However, we can say that 

every rite, which was not a sect as Lammens defined it, had its own law (Filth) and 

members(69) and two of them had been officially accepted the Hanbalites in central and 

northern Arabia, and the Hanifites in the`Ottomän Empire, the other two rites were 

Malildte and 
site 

were by choice. 

That which made them similar was the fact that they were the Sunn' Imäms who 

followed the Sunna of the Prophet and early companions and called themselves 

Sunnis. (70) regarding the Koran and the tradition of the Prophet as the basis of Islamic 
V 

law. Although Ahl al Iraq (Abü Hanifa £ll-Saybäni and Abü Yüsuf) used Ra'y and 
U 

giyäs (analogy) as necessary(71) and Ahl al-Hijäz (Mälik, cal-Säfi*i and Ibn Hanbal 

adoptedZjmYin general and giyäs in the absence of the Koran and the Sunna. This 

constituted the dissimilarity between them. However all of them belong to one stream, 

which is called Sunni orthodox. (72) 

Both Abü Hanifa and Miik were beaten and put in prison by , 9J1-Mansur. Abü 

Hanifa because he refused to cooperate witheAbbäsid authority and rejected the position 

of judge in Bagdäd. He died in prison without leaving any books, but his disciples, Abü 

Yi suf and 4fl-Sa1bän published, presented and explained their ideas. (73) Malik was 

also beaten because he insisted that the divorce by force was unlawful by the Prophet 
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while the'Abbasids permitted it. (74) 

The Transmitters of Hadith 

The transmitters of Hadith were mainly the companions of the Prophet and were 

the only source of the Prophetical Hadith. Their disciples or the successors transmitted 

the Hadith from them. (75) The companions had their own opinions and sometimes they 

included their explanations when they transmitted Hadith. Their opinion is called Atar or 

Xabar. were nearly 3,000 who lived with the Prophet and shared his decisions. 

Their 'Atar is based on the Koran, the Prophet's teaching and on their own 

experience. (76) 

I named only those who I based on their authority. Firstly, the senior companions 

or the four caliphs the rightly guided: 

a. Abii Bakr transmitted some Hadith from the Prophet. Some said there were 20, 

others said that 150 Atar of his were found in different books. 

b. Omar b. U] Xatta"b transmitted nearly 60 Hadith and it was said that 200 Xabar from 

him were discovered in the book of Abu Na, Am Häfiz. Also, large numbers of Ätar and 

many Hadith from the Prophet were officially pronounced by him. 

c. eOtmän b. ̀ Affän transmitted nearly 9 Hadith and had some 'Mar. 

d. 'Alib. Abi Tälib transmitted some Hadiths and has many Atar. (77) 

Secondly, `Abd Allah b. ̀ Omar Al`As is regarded as a supreme transmitter. (78) He 

transmitted a large number of Hadith, nearly 270. He represented j1-Med na's authority 
e 

and unlike the majority of the companions, Ibn Omar could read and write in Arabic and 

Syriac. (79) 

`Abd Alläh b. al-`Abbäs (d 688) was the Prophet's cousin. He was called "Hibr 
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A1-Umma". (80) He transmitted nearly 217 Hadith(81) and both Abü Däwnd and 

ti-Tirmidi published their books based on his authority. Ibn"Abbäs represents the Mecca 

authority and had his differences with Gil-Medina's jurists. His disciples Ata andIlcrima, 

held his opinions (Atar) and transmitted them. (82) 'Anas b. Mälik served the Prophet for 

ten years in Al-Medina and transmitted nearly 268 hadith from him. (83) 

Abü Huraira (d 676) was called "The father of Tradition;. ". (84) He transmitted 

the largest number of Hadith, nearly 446. Most of them were found in Sahifa's 

Hammara, Ahmad b. Hanbal's and a1-Buxäri's books. His book Wanz &I'-Ulmä' 

contained 32,000 Hadiths. (85) He had his own Atar. Therefore, they were sometimes 

mixed up with the Hadith of the Prophet, which made western scholars criticise him 

severely and some even hesitated to rely on his authority. (86) al-Buxäri referred to 

some of his Hadith saying "these are from Abü Huraira's bag". (87) 

Abdalläh b. masüd al-ansid (d 652) is regarded as an acknowledged authority on 

the Koran and Hadith. He was close to the Prophet and served him in Al-Medina. (88) 

The Prophet's wives, they were the best sources because they were most 

acquainted with the Prophet's private life. Of all of the Prophet's wives, concubines and 

women who devoted themselves to him, 'Rica's name is the most important. 

`Äisa b. Abn Bakr considered to be a supreme transmitter of Hadith and most of 

the books of Hadith depend on her authority. She transmitted nearly 242 Hadiths from 

the Prophet. (89) She was involved with and showed great interest in narrating Hadith 

for 48 years after the passing of the Prophet. She transmitted the most private and 

unique Hadith from the Prophet. For same matters, her transmissions were the only 

sources of information, such as lawful and unlawful suckling, marriage without paying 

mahr for the bride, the consent of women in marriage. However, some of her Hadith 

contrast with the others 
4 

ýR - 

The other wives of the Prophet were less concerned with transmitting Hadith and 
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it was reported that only 73 Hadith were transmitted by them. (91) We recognise the 

names of)Umm Salma, MaXmüna'Umm Habiba, Zaineb b. Jah s and Hafsa b. "Omar b. 

«l-Xattäb. Also, the names of Umm`Atya: ':. 1-Ansä4a and ofUmm Salim appeared in 

connection with specific matters. 

The collectors of Hadith. 

It is obvious that the science of the Hadith owes a great deal to the men, who 

travelled to places like Al-Medina, Mecca, Iraq, Egypt, Syria and elsewhere in order to 

hear and collect the sound Hadith of the Prophet and his companions, from the lips of 

the savants and, even from the ordinary people in the corners of the mosques or on the 

roads. (92) The movement of collectors had a religious influence therefore, it was 

generally agreed that he who travelled a road in search of knowledge God would prepare 

a way to heaven for himself. (93) These men were jurists and had deep religious beliefs 

and knowledge. This was used to accept or to reject thousands and thousands of Hadith. 

My purpose is to name the collectors on whose work I rely, mainly the six books 

of Hadith. Abü'Abdalläh ö1-Buxan, Muhammad b. 'Isni I (810-870) born in Buxära, 

Persia. At the age of eleven he started to study and to learn Hadith. In order to collect 

the Hadith, he travelled for sixteen years to different places in Asia. (94) He found nearly 

600,000 Hadiths and when he compiled his book 'G1-Sahih', which is regarded as the 

greatest among the six books of Hadith, he included only 4000 Hadiths. (95) 

Muslim b. ®. l-Hajjäj (817-867) born in Naysabnr in Persia is the second most 

important collector. His book ; tl-Sahih' contains 300,000 Hadiths and had the same 

value and respect as the Sal 5h 
of £1-Buxäri(96) 

. 
Abü Däwi d, Sulaymän al-Sajistäni (817-888) was another important jurist and 

collector of Hadith and was Ahmad b. Hanbal's disciple in Bagdäd. He lived and died in 

al-Basra. His book 'Al-Sunan' contains 4,800 Hadiths. He presented it to In Hanbal, 
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who was pleased with it regarding it as trustworthy saying "Knowledge from the Koran 

and Abü Däwüd is enough". (97) 

al-Tirmidi, Abü`Isa (824-893) was A1-Buxäri's disciple and it was reported that 

he lost his sight because he mourned him for a long time. He was interested in Hadith 

and made long journeys to many places to collect them. (98) His book was known by 

different names like, bL1-Sunan', O1-Jämä dl-Kabir as Goldziher called it because of its 

value, and (l-Fihras called it ad-Sahih. 

d l-Nasdi, Ahmad (d 915-916) was born in Xurasän like Bu and Muslim, but he 

lived in Egypt. He was described as having deep religious feeling. It was reported that 

because he supported `Ali b. AbUlTälib he was persecuted and beaten severely in a 

mosque and kept in prison, which led to his death. (99) His book is called 't -Sunan' 

which was also known as' ii-Mujtabi'. (100) It is considered to be a good book. (101) 

Ibn Mäja, Al-Hafiz Ab5 A' bd Allah b. Muhammad Ibn Yazid at-Qazwini (d 886). 

His book 'p. l-Sunan' was criticised and described as untrustworthy because he usually 

mentioned weak unsound Hadith and sometimes defended unreliable transmitters. (102) 

Therefore, his book should be read with caution and some did not consider it as one of 

the six books of Hadith and added 'al-Muwattä', Malik's book, instead. Others 

mentioned al-Därim's 'Sunan'. (103) 

Although quoting some Hadith from his book, awareness of this point was taken 

into consideration. These six books of Hadith were considered to belong to the unni 

rites. They were compiled in the 3rd century of the Hijra and arranged according to the 

subjects. Every book was divided into different subjects or small books such as; the 

book of marriage, divorce, Hajj and so on. They contain biographical material, Koranic 

commentary, details of religious observance, in law commerce, political events and 

private behaviour of public life. In other words their main interest is the Sunna and the 

Prophet's Hadith. (104) 
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S. Ql-Sälih, divided the books of Hadith into four categories starting with: 

a. Sahih OL1-Buxäri, Muslim and Muwatta Malik, regarding them as most important. 

b. He regarded the works of Sunan Tirmidi, Abü Däwüd al-Nasai and Ahmad b. 

Hanbal i1-Musnad as good but not on the same level as the first category. 

c. He described the works of Ibn Abi Saybä, 41-Taylasi and , 1-Bayhagi and Al-Tabräni 

as good, but only the savants and the expert of 
Ilm dºl-Hadith could benefit from them 

because they used many kinds of weak unsound and rejected Hadith. 

d. The lowest level of books, were rejected since they were compiled by unreliable 

narrators in the last centuries and were full of false and unacceptable Hadith such as 
J'asänif Ibn Mardwya, Ibn Sähln. (105) 

The Sahih of (11-Buxan and of Muslim became known to people in the 4th 

century A. H. while the other books followed in the 5th and 6th century. (106)Besides 

these books there are also some good works recognised by the Sunni Madahib such as; 

Sunan c 1-Därimi, a1-Daräquri, ill-Bagawi and Mat Al-Masäbih for Ibn A1-Xatib, but 

they were all considered of less standing than the six books. (107) In addition, 'Kitäb 

Rais Ahl ß3. l-Magäzi' by Muhammad b2Ishäq was mentioned. Although it is an historical 

work and not a book of Hadith, he did not give a complete chain and proper 

isnads. (108) However, he did give quite good information about the Prophets career, 

his wars and his wives. 

Muhammad Ibn Omar fd1-Wägidi Kitäb 't i-Magäzi'. It was generally agreed that 
V t- 

his book cannot be trusted. al-Safi i described him as a liar and Ibn Hanbal considered 

him unreliable and & -Buxäri rejected all of his tradition. - . 
(109) 

Woman's rights in the Koran 

The subject of woman's rights is an age old matter as old as the universe. Every 
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society understands this matter according to its religious, principles and moral beliefs. 

Therefore, it is a serious mistake to judge any society without knowing what was 

acceptable and lawful at that specific time. This could be rejected and forbidden in one 

society, but might be accepted in another. 

Before Islam, women's rights were in harmony with the pagan society, which 

fixed these rights and they were respected. They protected the woman at that time 

according to their belief. 

Concerning Islamic times, women's rights took on a different meaning and 

attitude. The Koran preserved more than one Sura dealing with the rights of the woman, 

basically sera: d. -"Nisa 4,4L1-Bagara 2, i1-Nu-y. 24, Ql-Rum 30 and ct1-Taläq 65. 

1. Siira dºI-Nisäl 

This sura concentrated on the rights of women regarding inheritance from her 

parents and relatives (4: 6) and her receiving 1/2 of the male's entitlement (4: 10). The 

right of the widow to inherit from her husband is portion 1/8 if she has children and 1/4 

for the childless (4: 11). One daughter inherits 1/2 from her father and more than two 

daughters get 1/3 each (4: 10). One sister may inherit from her childless brother 1/6, 

more than one gets 1/3 (4: 11). The right of wealthy orphans to control her money is after 

the age of maturity or marriage (4: 5). 

Polygamy is regarded as very difficult and regulated according to the Koran, 

which says that if a man fears that he cannot act fairly towards his four wives he should 

many only one (4: 2) adding that a man will never be able to be fair to all of them even if 

he so desires (4: 128). There is an obligation for the man to give his wife her dower 

(4: 3). 

2. Süra al-Bagara 

Concerns the married woman in divorce and the widow. It says that the man may 
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keep or release his divorced woman after the idda by kindness (2: 230). The divorced 

woman has the right to suckle her baby for two years (2: 231). Also, in the case of 

divorce she has the right to get her dower (2: 236) (2: 240). A man has no right to take 

back his dower unless in the case of xal`(2: 228). The widow has the right to remarry 

after the idda, meaning after four months and ten days (2: 263). 

3. Sira 41-Nür, 

It protects the woman from false accusation. It says that those who accuse their 

wives without having four witnesses are miscreants and shall be cursed and they should 

be flogged with eighty stripes (24: 3). Also, a man was not to force his slave girl into 

prostitution (24: 32). 

4. Süra ßl-Rüm 

It says "God created for you wives from yourselves that you might repose in them 

(30: 20). 

S. Finally Süra al-Taläq 

It says that the divorced woman has the right to spend her idda in her husband's 

house and he has to maintain her unless she was guilty of some scandal (65: 1). Also, 

she has the right of maintenance for her baby for two years and her husband has to pay 

her during that time (65: 5) this point is based on the mutual agreement of the divorced 

couple. 

These are the main rights of the woman in the Koran as I believe them. 

Concerning the Hadith, it is utterly misleading to concentrate on one Hadith from 

the Prophet, saying that the woman's rights are to be fed, clothed and housed and not to 

be humiliated or insulted by her husband. It is remarkable that most references 

Introduction 



17 

mentioned this Hadith. Others mentioned both the Koran and Hadith, concerning the 

woman's rights, like Hughes who said that "the Prophet did something towards 

improving the condition of women, but he did not make a complete change". He 

supported his opinion by saying that the Prophet decreased the number of wives to four 

and made it an obligation for the man to support his divorced wife during her idda. Also, 

to ask for four witnesses in the case of adultery to prove the charge against her. In 

addition, he mentioned that the Prophet made irreversible divorces less common by 

adding hard conditions. Finally, he mentioned'Umm al-Walad. 

These were the woman's rights, which Hughes ascribed to the Prophet but three 

of five were basically from the Koran, He was right about the last two. 010) 

One might agree with Hughes that what the Prophet did for women was not a 

complete change, but this change directly affects the women's rights. Therefore, It can 

be said that women's rights in the Hadith were much more than Hughes and others 

mentioned. The Prophet used to be visited by women asking him to solve their problems 

caused either by their husbands or their families. He made a large number of rules and 

gave judgments which protect womens rights in, marriage divorce, as a widow and as a 

slave. 

Western and Muslim scholars 

In general, there is a gap between the attitude of western scholars and Muslim 

scholars in dealing with the subject of women in Islam. O11) Some western scholars 

regarded the position of women in pagan Arabian society as a high and powerful one, 

they regarded it as better than the position they held under Islam. (112) In addition, 

some mentioned the change from maternal power in pre-Islamic times to a paternal 

power, which made the man the head of the family. 013) The Muslim scholars rejected 
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these opinions and stated completely the opposite, raising the status of women under 

Islam compared with that in pre-Islamic times. They insisted on the equality between the 

man and the woman. 014) 

However, having said that, we could concede that some western works were 

quite interesting and useful. Some gave a good survey of the woman from pre-Islamic 

times until the time of Islam and others concentrated on the Prophet's biography. For 

instance, R. Levy 'the social structure of Isläm' gave a good survey and some details 

about the Hadith and the slavery system. G. H. Stern 'Marriage in early Isl in' gave 

quite unique information about the women, who devoted themselves to the Prophet. 

V. R. and L. Bevan Jones 'Women in Isläm' is a good survey. W. M. Watt has many 

books about Islam and I dealt with 'free will' and 'Muhammad At Al-Medina' gave a 

rather interesting survey of the Prophet's wives. W. Muir 'the Life of the Prophet' is a 

survey of the Prophet's biography. 

Western scholars have shown great interest in the science of Hadith. Some of 

them have been involved in lengthy discussions and arguments and others gave great 

favour tö Ilm . '. 1-Hadith such as A. J. Wensinck 'Concordance et Indices de la Tradition 

Musulmann which is a big dictionary of seven volumes. It dealt with the Hadith of the 

Prophet based on the six books of Hadith, and on Sunan .. 1-Danrm,, Musnad Ahmad b. 

Hanbal and Muwatta Malik. He has also written 'Ahand book of Early Muhammadan 

Traditions' and The Muslim Creed'. In addition, J. D. Pearson 'Index Islamicus' is a 

very interesting work. He mentioned the references which concern the Hadith from 

1906-1955 and covered books and articles in different magazines. J. Robson had many 

articles about Ilm CO-Hadith and the collectors of the six books. He also translated Kita`b 

'Mi., ät Al-Masäbih for Ibn Al-Xatib'. 

Other scholars concentrated on the Hadith from a critical point of view, and 

ended-up by rejecting the whole Hadith, considering it unreliable and false. (115) 

Goldziher(116) is the Head of this movement and J. Schacht(l 17) H. Lammens shared 
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this opinion saying that the Hadith and Sunna only existed in the second century of the 

Hijra, 100 years after the Prophet, and most of the Hadith, which were referred to the 

Prophet, belonged to the later generation of the successors. They added that the majority 

of the genuine Hadith are unreliable. (ll8) A. Guillaume had the same opinion and 

regarded Goldziher's book ̀ Etudes Sur La Tradition Islamique' as the basis of any work 

on the science of Hadith. (1 19) 

This movement held the same opinion as the anti-Hadith, who were Ahl 

Ql-Kaläm and OIJ-Mütazila who described the Hadith saying "It is a new fangled 

appeared in the first half of the second century of the Hijra". (120) They rejected the 

whole of Hadith and had long and severe arguments with Ahl al-Hadith, especially 

al-Säfi i(121) and Ahmad b. Hanbal(122), who had a bitter battle with them particularly 

ct1-Mütazila. Ahl dl-Kaläm wished to reject all the Hadith because they feared they could 

be on the same level as the Koran while al-Mütazila feared the power of traditions. 

The difference between the western and the Muslim scholars, who rejected the 

Hadith, is that the Muslim scholars were a small and contemporary circle, arising in 

Iraq, while the Western scholars formed a large circle. (122) S. atl-Sälih(124) dealt with 

this point in detail and expressed the Muslim objection to Goldziher and his colleagues 

ideas. He achieved an interesting study about the time of the writing of the Hadith(125) 

and the stages which followed in collecting and writing them, from the Prophet's time 

until the appearance of the six books of Hadith in the tAbassid age. He described the 

hard work of the collectors who examined and selected the sound Hadith from among 

those that were weak and unsound. He ended his survey by saying that a small number 

of the Hadith were written during the Prophet's lifetime and others were kept in the 

memory of the companions and their successors. (126) However, western scholars are 

critical of the memory of this later group saying it was too weak. (127) On the other 

hand, some western scholars accepted some hadith and rejected others like Dozy. Others 
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ý 
regarded the six books as genuine, especially Sahih pl-Buxäri and Muslim, while others 

showed some doubt about the Hadith as an historical record. 028) Yet others accepted it 

and held the opposite opinion. (129) It is not my purpose to support the Hadith or 

defend its rules, but the opinion of Guillaume who judged the Hadith by only two 

words, drew my attention towards it. In his book 'The TraditionSof Islam' he said 

"Much has been written on the status of the woman in Islam, Hadith in this as in so 

many other matters reflect the thought of the best and the worst minds". From numerous 

Hadith about the woman, Guillaume chose five Hadith to support his idea. He 

mentioned a Hadith from the prophet saying "I have not seen despite your deficiency in 

intelligence and religion any sharper than in captivating the mind of the resolute, is not 

the witness of a woman equal to half the witness of a man and when she is ceremonially 

impure she neither prays or fasts". (130) Basically, the Koran establishes these facts and 

not the prophet (2: 281) the witnesses could be one man and two women "Lest one of 

them should err, the other may cause her to recollect". Also, the Koran mentions that 

only pure Muslim people are allowed to pray, fast and to hold or touch the Koran (book) 

whether they are males or females. This means that there is no difference between men 

and women concerning this point. For instance, a drunken man and those who are not 

clean (4: 42). In addition, neglecting religious duties is regarded as a serious matter not 

only in Islam but in other religions. For example, in early christianity women could not 

attend church after giving birth and she had to be churched (ceremony) before she was 

considered clean again. Also, a jewish woman cannot fulfil her religious duties during 

her period and she can never hold the book of Tawrat'. 

al-Bajhagi reported a Hadith from the prophet saying "your wives and your 

children are your enemies, so be careful with them". (131) This Hadith repeated the 

verses of the Koran (64: 13.4) and (63: 8), which regard children and money as enemies 

for man. The prophet explained the meaning of these verses saying that wives and 

children distract man's attention and make him neglect his religious duties. This 
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happened to the prophet himself when he was making a speech in the mosque. He saw 

his two nephews, )l-Hassan and ¬ l-Hussein, who were wearing beautiful clothes. The 

prophet cut his speech and ran to cuddle both of them. (132) Therefore, we can say that 

the prophet did not specify only the woman concerning religious duties, but he wanted 

women to visit the mosque for prayer every day at the evening and for the two feasts 

even those who were menstruating. He stated that they can share the meeting and listen 

to the sermon and discussion. 033) In addition, the prophet said "If a man wants to 

fulfil his religious duties he should marry and if he wants to be pure, he should 

marry-,. (134) 

The above Hadith, which Guillaume mentioned is not a secret Hadith since it was 

mentioned in some books of Hadith, (135) but if we accept it as a general judgement 

from the prophet about a woman's intelligence it would be misleading. This is because 

the prophet allowed her to be responsible for children since he said that each one of you 

has a responsibility, the father towards his family (maintenance and support) as the 

Koran says (4: 33), and the mother to bring up her children (moral, physical and 

emotional). Some references described this Hadith saying that the woman is the queen of 

the household(136) while others said she is the ruler over the house of her husband and 

his children. (137) Also, the prophet gave the divorced woman the right to keep her 

baby with her as long as she remained unmarried. That means that she has full 

responsibility for her baby. The widow has full responsibility and the prophet paid 

tribute to these kinds of women, who devoted themselves to their children. (138) In 

addition, the Koran respect, considering her presence important in man's life. For 

example (30: 20) "God created for you wives from yourselves that you might repose in 

them". (2: 186) "Your wives are aczat ment for you and you are a*&nent for them". U 

(4: 1) "Oh men, venerate your Lord who has created you from a single soul and from it 

created its mate and from the pair of them has spread abroad many men and women". 

Guillaume mentioned another Hadith from the prophet saying "The woman is like 
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a house and horse are bad omens". Then on the next page (p. 154), he mentioned a 

contradictory Hadith saying "After women nothing was dearer to the Apostle of God 

than horses". The question is why he adopted the first Hadith as being derogatory 

towards women and reported the second without comment. However, ̀ Aisa denied this 

Hadith saying that the prophet did not say it, but he said that in Ja-hiliya they used to be 

superstitious. (139) Ahmad b. Hanbal explained this Hadith saying that in case of bad 

luck or bad omens the man can divorce his wife who could not bear babies or who was 

unfaithful. (140) Muslim, mentioned it saying that she also could be aggressive. (141) 

Ibn Hanbal said that the man can move from his house because of bad neighbours 

or because its small. Also, he can sell his horse and never fight or go to war with it. In 

addition, Ibn Hanbal reported a Hadith from the prophet saying "the Muslims who enter 

paradise without condition are the ones who do not superstitious, and do not gossip or 

steal. (142) We should mention that Guillaume considered Ibn Hanbal's book 

ill-Musnad' one of the most important books of Hadith. (143) 

However, regarding women as a bringer of bad luck seems to be an international 

belief surviving from early history and Hughes said that it was a belief from pre-Islamic 

Times(144) when he mentioned the same Hadith. (145) 

Another Hadith stated that when the prophet was informed that the Persians had 

made Kisra's daughter their leader, he said "A people that entrusts its affairs to a woman 

will never prosper". Regarding this Hadith as one designed to prevent women from 

becoming involved in political activity, it is important to note that this Hadith was 
4.0 

mentioned in the 7th century between 622-632 when women's problems were not 

concerned with political ambitions. 

Keith, Thomas gave some insight into women's treatment in the 16th-17th 

century England. He said "Women at that time were denied access to any of the normal 

means of expression". (146) In addition, it is a historical fact that women in European 
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society were isolated and prevented from holding basic rights a long time after the 

Prophet's lifetime. Even now, in some places in the world, women still struggle for a 

voice in political life and even for equality with men. 

I believe that even the Hadith which Guillaume chose being as favourable towards 

women should be considered as a compliment from the Prophet towards women. This is 

because Guillaume missed many vital Hadith which affect women's rights such as, The 

prophet stated that the man who accuses his wife of adultery, without having evidence or 

witnesses, and acts liän against her, has to pay her mahr whatever the circumstances. 

Also, he forbade anyone to insult her or her baby. The Prophet had regard to the consent 

of the women to her marriage. He allowed her to deal with and to control her own 

money and so on. 

Some references mentioned that the prophet was kindly disposed towards women 

and a close look at his attitude towards those women, who asked for his assistance, 

supports this idea. (147) The relationship between them and the Prophet was open and 

simple without complications and formality even the most private subjects used to be 

discussed with him. 
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CHAPTER ONE 

THE STATISOF YOUNG GIRLS IN ISLAMIC SOCIETY 

ý ý 

Guided by the Koran and his own opinion, the Prophet laid down the structure of 

Muslim society. The family, which is the mirror of the society was the first concern of 

the Prophet. He laid down the conditions for 
-.. i legal and illegal marriages. The 

Prophet was also concerned for the children, who were the main reason for the marriage 

and especially the girl. 

1. Female Infanticide before Isläm 

One must admit that the Prophet accepted some practices, which were current 

among the Arabs in pre-Islamic times. He also added new practices and sometimes, he 

abrogated some pagan customs. For instance, female infanticide was customary, before 

Islam not only in the Arabian peninsula, but in many other parts of the world. It should 

be said that female infanticide was not practi(ed in the whole of Arabia. It existed among 

certain tribes such as: the Quzata, Mudr and in some other places in the Hijäz. (l) This 

custom was maintained until the earlier days of the Prophet. 

In the Koran and the Sunna, female infanticide was abolished and described as a 

great sin. The Koran mentioned the reasons for the burying of unwanted female 

children, stating the causes; as being economic, social and religious belief (17: 31)* 

a. The Economic Reason 

Hunger and famine were serious reasons for killing babies. In the Had, iith, the 

Prophet was concerned about this and he used to repeat the Koran's verse "Do not kill 
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your children on a plea of want, we provide sustenance for you and for them" (6: 151). 

In order to help the poor and the orphans, the Prophet kept a fifth of his share of booty 

to provide support for poor A'iuslims. 

It was mentioned that Al-Sä Sä; who in his endeavour to check this practice 

during the Prophet's time, had to buy nearly a hundred and eighty girls in order to save 

them from their poor fathers. (2) Actually, poverty could only be one of many reasons, 

because in this case poor people should bury their boys as well as their girls. 

b. The Social Reason 

It is a believe that this reason is a vital one, because of the tribal system, with its 

special structure. This is shown by the conflict between the tribes which measured their 

strength by the number of their adult males, who were the warriers, in other words who 

protected them. As a result, the male child was the hope of his tribe, while the female 

could not afford any benefit. In addition, girls were the weakest part of the tribe, 

because as soon as their tribe was defeated, women and girls instantly became directly 

the captives of war, and the slaves of their enemies. That is, they became concubines or 

wives, who just bore children for their captors. This fact was considered a scandalous 

and shameful to their own tribe. 

Therefore, one may say "that female infants were killed, in order to limit the 

number of women and children, also the animals whom the fighting men could not 

effectively protect", as Watt mentioned. Also the fathers preferred to kill their daughters 

in order not to marry them to strangers and therefore to husbands of unequal status. (3) 

As a result, the family used to regard it as a serious duty to find a groom of equal status, 

who was able to pay good mahr. The marriage of girls, who were only seven or eight 

years old, was normal practice, and survived into Islamic times and was a Sunna from 

the Prophet and his companions (Sah ba). (4) 

Female infants used to be killed at the age of six years by the father, who cast 
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them into a pit in the desert or sometimes they were even killed as soon as they were 

born. (5) 

c. The Religious Reason or Belief 

Female infanticide also arose from a religious motive people would sacrifice their 

children for the sake of what they worshipped. (6) The Koran describes these kinds of 

people as pagans and unbelievers (6: 137-140). 

In conclusion, At may be said that the burial of female children was sometimes due 

to poverty, but mainly to reasons of honour to protect them from humility and slavery. 

However it was not a general practice among all the tribes of Arabia. 

2. The Status of Young Girls in the Hadith Literature 

Throughout the Hadith and the Sunna the Prophet insisted on and concentrated on 

the religious rewards for anyone who took care of, and brought up girls. In addition, 

the Prophet stressed the responsibility of the fathers and brothers, the duty of males 

towards their daughters, sisters and other female relatives from the time of birth until 

marriage. The Prophet laid down the structure for the rights of girls within their families. 

He did this for two reasons: 

- to save them from being killed. 

- to encourage Muslims to treat their girls fairly. 

The Prophet declared that "the gravest sins are to be pagan, to kill your infant for 

not eating with you and to have an affair with your neighbour's wife". (7) In the hadith, 

the Prophet said "God prohibits three things; the killing of an infant girl, unfaithfulness 

towards parents and to usurp the rights of others". (8) Malik mentioned that the 

Prophet's words at the beginning of every expedition were "Do not kill the babies" as an 
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order to the soldiers. (9) Ibn4Omar narrated that one day the Prophet saw a woman and a 

boy who had been killed and were lying on the road. Thereafter he forbade the killing of 

women and boys. (10) 

a. The Treatment of Girls 

Although female infanticide was almost abolished among the Muslims, its effect 

was still strong and it was reflected in the feeling of anger shown by anyone who had a 

baby girl. The Koran described it saying "if anyone of them had a girl his face became 

black because of anger" (16: 57-58). 

The Prophet's aim was to encourage Muslim men to be pleased when they had a 

baby girl. ill-Bayhagi narrated a unique hadith from the Prophet, who described the 

benefit of having a baby girl saying "the best children are the girls who are orderly, 

amusing, blessing and wailing". (11) O, 1-Nawawi reported that the Prophet used to show 

his feeling for girls by cuddling, kissing and playing with them. A man told the Prophet 

that he had never kissed any of his children. The Prophet said to him "He, who is not 

kind will not be shown kindness". (12) 

The Prophet through his Sunna and his Hadith promised every Muslim who treats 

his girls well, that his reward will be paradise. 061-Bayhagi mentioned a hadith from the 

Prophet saying, "whoever has a girl and was pleased, because of her, God will please 

him on the Last Day". (13) Another hadith was reported by Anas who narrated that the 

Prophet said, "He, who supports two girls till the age of maturity, will be with me on the 

Last Day". 04) Also the Prophet said "He, who treats his daughters well, will be saved 

from Hell fire". 05) 

In the light of the Sunna, the responsibility for girls became an obligation for the 

family until their marriage, then it became the husband's duty. 'Anas narrated the 

meaning of responsibility, from the Prophet saying "Who looked after two girls till the 

age of maturity, educated, fed and clothed them, he will be with the Prophet on the Last 
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Day". That is in Paradise. (16) 

dl-Hussain b. C1º1-Hassan reported the Prophet as saying "Any man who has two 

daughters and treats them as long as they live with him, he will be in paradise". (17) A 

similar hadith from the Prophet declares that "whoever had three daughters and was 

patient with them, fed them, brought them up and clothed them from his own money, 

they will save him from Hell fire at the Last Day". (18) 5Lbbäs b. al-Wald cLl-Dimasgl 

narrated that the general duty of fathers as the Prophet believed was "Be generous to 

your children and bring them up well". 09) While Abü Däwüd completed these duties 

by another hadith from the Prophet saying "Whoever supported three daughters and 

educated them and gave them in marriage, will be in Paradise". (20) 

Concerning this point the companion`dmar b. (Al-Xattb quoted the Prophet saying 

"If anyone has not given his daughter in marriage, by the time she reaches the age of 

twelve years and she commits sin, the guilt of that rests on him". (21) 

b. Equality between Boys and Girls 

Ibn Sihäb narrated that the Prophet said "Whoever had a girl and did not kill her 

or humiliate her and treated her in the same as he treated his boy, will go to 

paradise". (22) 

The Prophet demanded that boys and grils should be treated as equals. ttl-Mamun 

b. Bassi reported saying "Fear God, treat your children equally and be fair to them". 

W-Nawawi regarded equal treatment as meriting reward because it followed the teaching 

of the Prophet(23), considered inequality as unjust and unfair towards both God and 

children. (24) It was reported that a man came to the Prophet asking him to be the 

witness of a gift he wanted to give to one of his sons. When the Prophet asked him if he 

gave all his children a similar gift, the man replied "No". Then the Prophet told him "Do 

not let me be a witness of unjustice, I am the witness of truth and right, you should take 

back your gift from your son". Muhammad b. Basar narrated from the Prophet saying, 
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"It is forbidden for a man to take back his gift, unless it was unequally distributed 

among his children". (26) 

In the Hadith, the type of gift was not mentioned, and therefore, it can be 

anything whether of value or not. It could even be food, as illustrated by the poor 

woman who was begging from Aisa the Prophet's wife, Aisa who could not find 

anything to give her except one date, told the Prophet that the woman divided the date 

equally between her two daughters. She herself did not take anything. Listening to`Aisa, 

the Prophet said to her "whoever suffers for anything on account of these daughters, and 

still treats them with kindness will be saved from Hell". (27) 

Q. 1-Tirmidi, in his book 'Sunan', mentioned that some jurists believed that 

equality between boys and girls should apply even to kisses. Jurists such as Sufyän 

Q1-Tonri said that the father should be fair with his daughter by giving her as much as he 

gives his son. Jurists such as Ahmad b. Hanbal stated that gifts should be given on the 

same basis as inheritance, namely twice as much for the boy. (28) 

c. Rights of Inheritance 

Concerning this point, it seems that the Hadith and the Sunna adopt the verse of 

the Koran in general, saying that the boy has twice as much as the girl. If the girls were 

more than two, they get two thirds and if there is only one girl, she gets half (4: 10). The 

girl is considered to be an heir and her right to inheritance from her family was clear in 

the Koran and the Sunna. Abü Huraira made it clear when he narrated that the Prophet 

had said "If the child cries he inherits legally". (31) However, Jäbir b. Ul-Mussawär 

related that the proplet said "When a boy has raised his voice he is entitled to his share of 

inheritance and to be treated as an heir". Gf) Two important hadiths were found: 

a. regarding the rights of one girl, an intreseting hadith by the 

Prophet is worth mentioning. It was reported that Salad b. AbU Wagas, was a very rich 
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man who had one daughter. When he fell sick he asked the Prophet about his 

inheritance, saying that he wanted to give away 2/3 of his money to the poor as charity. 

The Prophet condemned this, so that Saäd asked if he could give away half of his 

money. Again the Prophet condemned this even. Afterward, he mentioned a third, the 

Prophet replied "You could but, it is too much for charity". (29) The Prophet added, "to 

leave your heirs rich is better than to leave them poor and forced to beg, 
_ 

from 

people". (30) This means that the Prophet prefered the right of one girl to be more than 

the half. 

b. there is another hadith concerning the right of inheritance for two 

girls. It has been said that after the death of Saäd b. a1-Rabj`who had two daughters, 

his brother took everything and left the two orphans and their mother with nothing. 

When the widow appealed to the Prophet, he ordered the uncle to give the two girls two 

thirds of their father inheritance. (33) This means that the Prophet gave two girls two 
V 

third from their father's money more than the Koran allowed (4: 10). Ibn Sihab narrated 

that Jäbir b.! Abd Alläh had seven sisters, who had lost their father. When Jäbir fell sick 

the Prophet visited him. He told the Prophet that he wanted to give his sisters a third or 

a half. The Prophet told him to give them two thirds and added "You will not die 

because of this sickness-. (34} 

Only in the case of inheritance, the Sunna of the Prophet concerning his daughter 

Fätima, was not a model to be followed. Äisä 
said that "The Prophet did not leave a 

single dinar, dirham, camel, goat or will". (35) It was reported that Fatima claimed her 

right to inherit from her father as it stated in the Koran. The Prophet's property consisted 

in land in Fadak, the fifth share of the Prophets booty in Xeibotand What is called 

Medina's sadaga (charity). (36) Abü Bakr, the Caliph who was the successor of the 

Prophet, refused to give Fatima anything saying, "The Prophet left all his property to be 

used astalms (Charity)". (37) Ibn Hanbal explained this sentence by saying that only 
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poor Muslims can inherit from the Prophet. (38) During his life the Prophet fixed an 

amount of money and property as expenditure for his family for each year, from selling 

the palm of bani al-Nadir and if any money remained he put it into the public money 

(Bayt c l-Ma1). (39) 

Stem mentioned that the Caliph Abü Bakr refused to give Fätima anything from 

the Prophet's property because, he believed that women should not inherit land. It 

seems that this was the custom in Medina as reported by Stern. (40) In pre-Islamic 

times, it was out of the question for the daughter to inherit land from her family. (41) 

Tradition, mentioned that Fatima was upset and stopped talking to Abü Bakr till she died 

six months after the passing of the Prophet. When the Caliph 'Omar b. cil-Xattab 

succeeded Abü Bakr, he kept Xeibiand Fadak and gave Ali, Fätima's husband, the 

Sadaqa of 6.1-Medina, after he claimed for his wife's right. (42) 

Being the Prophet's daughter, Fatima was a special case. It could be as Abü Bakr 

believed that the Prophet has no heirs and no one not even his daughter could inherit 

from him, his property being the inheritance of all Muslims, especially the poor. Also, it 

could be the influence of Medinian custom which influenced both Abü Bakr and Omar b. 

al"Xattäb to keep the lands and give ̀ Ali Medina's Sadaqa which produced a regular 

income. 

In the light of Sunna, the girls who have the right to inherit 

from their family are; daughter, sister, niece "son's daughter" and also the cousin the 

uncle's paternal daughter. It was reported that AbO Müsä and Salm än b. Rabe t who 

were followers -, ; (Täbiün) were asked about the rights of the sister and the 

daughter in inheritance. They replied "Half for each"(43), when Ibn Masüd Al-Ansän", 

companion( Sahäbb was asked he said, "As the Prophet said the daughter gets half and 

the niece gets one sixth and the remainder is for the sister". When AbUMüsä heard this 

judgment he said "Do not ask me as long as we have Ibn masud among us". (44) Malik. 

mentions the right of the niece in case the heir was one girl, who gets half and the niece 
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one sixth. If there is a male with them nieces can not inherit anything. (45) ̀ Omar b. 

1'1-Xattäb allowed the cousin, the uncle's daughter, to inherit if there is no one else(46), 1" 

that means that her right to inherit is less than that of the other three. 

d. Aqiqa 

Salma b. ̀ Amär 61-Dahabi related that he heard the Prophet saying "along with a 

boy there is an ägiga; that is to shed blood on his behalf and remove injury from him". 

'Aqiqa is a kind of danger threatening the new born baby. In order to save the baby three 

things should be done: to sacrifice an animal; to shave the baby's hair, the baby should 

be given a name. (47) On the seventh day after his birth, `Agiga is a custom surviving 

from pre-Islamic times and was practised in Islamic times with some modifications. The 

name is still the same although the Prophet did not like it. `Amr b. Suaj b reported that 

the Prophet said "God does not like the'uc q" since the word `Agiga is similar to 

`Aqi q(48) (He, who mistreats his parents). In Islamic times" Agiga was practised in 

accordance with new rules. Banda said "when a boy was born to one of us in the 

pre-Islamic period, we sacrificed a sheep and smeared the head of his baby with its 

blood. While in Islam we started to sacrifice a sheep on the seventh day and shaved the 

baby's hair then smeared it with Zdfarän. Abü Däwüd added that Razin said "We give 

the baby a name". (49) So, Sunna abolished the act of smearing the head of the baby 

with the blood of the animal and changed it to smearing the head with zäfaian 

instead. (50) There is a unique hadith, which was transmitted by Hamäm, reporting that 

the Prophet said "sacrifice an animal for the boy on the seventh day, shave his hair and 

smear it with blood". Abü Däwnd criticised this hadith, saying that Hamäm was 

confused because the majority were agreed about the use of zä far_än instead of the 

blood. (51) 

Same stated that this ceremony was only for boys, as in Pre-Islamic times, but, it 

was found that some hadith mentioned that it was performed for both girls and boys. 
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However, there are some hadith, which only mention the boy; furthermore, 01-Hassan 

Qtl-Basri said that Agiga is only for boys, and not for girls. (52) However, Umm Kiirz 

said that she heard the Prophet say "two sheep are to be sacrificed for the boy and one 

for the girl". Ibn 'Omar used to sacrifice for both his girls and his boys. In addition, 

Mälik, Rl-Safi i and A. b. Hanbal believed that Agiga should practised be for both girls 
I, 

and boys. (53) It was mentioned that Fätima shaved her baby's hair and gave the weight 

of the hair in silver as sadaqa to poor people. (54) Ibn Rusd said that Fätima did the same 

for all of her daughters and sons, (55) but Malik mentioned only her sons. 

The Prophet established a new practice for kgiga. `Aisa said that boys used to be 

brought to the Prophet and he would invoke a blessing on them, then soften some dates 

and rub their palates with them. (57) It was said that'Abd allah b. fll-Zubeir was the first 

child to be born in Islam, after the Hijra, to mil-Medina. His mother, 'Asma'b. Abn 

Baker, and Aisa's sister brought him to the Prophet to be blessed. At that time, the 

Muslim people were very happy because of this new born baby, as they were worried 

that the Jews were using black magic against them to prevent them from having new 

babies. It was a long time before `Abd Allah b. al-Zubeir was born. (58) The above 

practice became a Sunna, 'Anas mentioned that the Prophet used to ask for a date, but 

later any kind of sweet was acceptable. After the passing of the Prophet, babies were 

usually brought to a devout man or woman for anointing and blessing. (59) Karim said 

that the proclamation of Allah's name should be made into the ear of the baby. (60) 

Among the Sunni Doctrines there are different opinions about Akc iqa. Some such 

as AJ Zähriya (sect) said it is a duty, following the Sunna. (6i) However, the majority, 

believed that 'Agiga is more likely. (62) Since the prophet kept saying "Who like", or 

'who wish". (63) Malik said "`kgiga was not an order from the Prophet, but if people 
_. ý... 

want to practice it, it is alright. He added "it is a custom among our people". (64) On the 

other hand, Abü Hanifa stated that ̀ Aq qa is not a duty, not a Sunna, but rather a 

choice. (65) 
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There is a slight difference of opinion about the number of animals which should 

be sacrificed. For instance, Abü Däwnd and Ibn Abbas mentioned that the Prophet 

sacrificed one ram on the seventh day for both of his newphews, dºt-Hastan and 

Q1-Hussain. (66) However, Q1-Nasal said that the Prophet sacrificed two rams for his 

nephews. (67) Mälik said that one animal should be sacrificed for a girl and the same for 

a boy, but, A. b. Hanbal and fLl-Sä i said that it should be one for the girl and two for 

the boy. It seems that the majority support the second idea. (68) 

It would seem that different kinds of animals can be sacrificed either a sheep(69) 

or a goat(70) as it was in, pre-Islamic times. Mälik said "a sheep is the best forAgiga", 

others said it is either a cow or a camel. The majority believed that a camel is the best, 

then a cow and the last is a sheep. °Ali b. AbilTälib said that the Prophet sacrificed a 

sheep for his nephew, Q1-Hassan, (71) while al-Härit CLI-Tam j mi said that he heard his 

father saying that`Agiga can even be a bird. (72) 

There are some conditions about the quality of the animal. The majority believed 

that it should be in good condition, which means that it must not be ill, skinny, injured 

or one-eyed. The meat cannot be sold, nor can its skin, but, people can eat it and they 

can give it away as sadaqa (charity). However, the baby must never come into contact 

with either its blood or eat its meat. (73) Umm Kruz reported that the Prophet said "there 

is no harm if these two animals [which were sacrificed for the boy] are either male or 

female". Others said they should be of the same sex. (74) 

Some hadith mentioned that the ̀ Aql a sacrifice should be made on the seventh r 

day for the new born baby. (75) Mälik said that the day of the birth never counts, 

andthat means the sacrifices should be made on the eighth day. Also, it could be on the 

second or the third of the seventh day. Malik added that the Acid aceremony could be in 

the early morning or late morning and even at night. (76) Others preferred the ̀ Agiga 

ceremony to take place in the early morning immediately after birth. (77)ýA iqa is well 

considered in the books of Hadith and its mentioned in a special place in the books of 
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Mälik, Abn Dävwd and Ibn Run. 

e. the name of the baby 

The second step after the ýkgiga ceremony was to name the new born baby. The 

Prophet was concerned about the names of the babies. °Amro b. Al ̀ Awäm narrated that 

the Prophet said "In the Last Day you will be called by your names and your father's 

names, so have good names". (78) ̀ kisa narrated that the Prophet disliked certain names 

and he changed many names whether for girls or boys, because he hated the meaning of 

these names. For example, the Prophet rejected four names for boys, which were Näfa; 

yassär, Rabäh and Äflah. (79) Also, he did not accept that anyone should call his boy 

Qäsim, like his first son, who died before Islam. Ibn AbU Omar transmitted that the 

Prophet said "call yourself by my name, but not by my boy's name because I am Abü 

ill-Qäsim [which means literally the divider]. God sent me to judge between you". (80) 

The Prophet did not like certain names for girls such as Barra and Asiya. Isa b. 

Hamad reported that AbUSalma called his daughter Barra and when the Prophet knew 

this he said to him "do not declare yourselves pure, for God is best informed about those 

of you who are obedient". He added "call her Zaineb instead. "(81) Also, Ibn'Abbäs 

narrated that the Prophet changed the name of his Jewish wife, to Juwa1 ziyya, as her 

real name was 'Barra''. The hadith recorded that he changed her name because he 

disliked people saying that he had come from being with Barra". (82) Ibn'Abbäs 

mentioned that the real name of Zaineb b. Jah-_ s, one of the Prophet's other wives, was 

also Barra: Barra might have the meaning that she had abandoned God(83) and was 

disobedient to him. (84) 

As ya was the name of Ibn Omar's daughter and the Prophet changed it to Jamila, 

telling her "You are beautiful, so I will call you Jamila, meaning beautiful. Since`Asiya 

means disobedient. (85) 

The Prophet regarded losing a baby as harmful and painful, but at the same time 
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he considered that the patient parents would be rewarded. At a special meeting, which 

was arranged at the woman's request(86) the Prophet said "He, who has lost three of his 

children before they reached the age of maturity, will be protected by them from the fire 

as by a curtain and will go to paradise because of his piety towards them". (87) When 

the Prophet mentioned the word "three children" a woman said "or two children". The 

Prophet replied "or two". (88) It seems that the Prophet mentioned both the mother and 

the father. (89) Ibn Mäja mentioned that the Prophet regarded one child, two children 

and three children as being a similar reward for their parents, (90) but the majority 

mentioned three children as Ab7u Huraira narrated. (91) 

The Prophet prayed over the body of a dead woman, who died while she was 

giving birth, which is regarded as a kind of respect for her. In addition, the Prophet 

stated that if any injury or attack caused an abortion for a pregnant woman, 

compensation should be paid, he said the reward should be a male or female slave of the 

best quality. (92) 

Concerning the subject of circumcision it is clear that there is no doubt about this 

custom as a Sunna for the boy. But, concerning the girl there is no hadith from the 

prophet about this point and among the Sunni Imams only Al- äfi i mentioned it saying 

that "it is likely" this is the only information we have. (93) However, circumcision for a 

girl is a pre-Islamic custom which is still practised now in some parts of Africa, and in 

some Muslim countries it is considered to be as a Sunna. (93) 
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CHAPTER TWO 

MARRIAGE IN ISLAM (NIKAH) 

The Encouragement to Marry 

Marriage is one of the Prophet's sunna. He did not agree with anyone who 

always fasts and never thinks of getting married. Almost all the books of Hadith, 

reported that the Prophet said "I Fast, I break fast, I pray, I sleep and I marry because it 

is my sunnti". (1) Marriage is regarded as vital principle for any young Muslim man. (2) 

The Prophet said, "marriage is one of the sunna, whoever inclines towards anyway 

other than that of my sunna, he is not of me", (3) which means that who refuses to marry 

acts against the sunna of the Prophet, who rejected the idea of celibacy for men. 

Therefore, the Prophet considered marriage as a religious and social duty for any 

Muslim. The Prophet encouraged the men to marry, especially before an expedition, if 

they wanted to take part in the fighting. (4) In addition, the Prophet cursed effeminate 

men and masculine women who refuse to marry. (5) 

Another hadith from the Prophet shows the religious value of marriage. It was 

reported that he said "Whoever wants to be pure when he meets his God, should 

marry". In that way marriage is regarded as a method of preserving the health and 

ensuring the proper behaviour(6) of men and women. dl-Tirmidi mentioned a unique 

hadith from the Prophet that was transmitted by Abl! Aynb saying, "Four Sunan are 

from the Prophet; shy, perfume, toothbrush (siwäk) and marriage". (7) Another 

reference added circumcision. (8)'Anas narrated that the Prophet said, "When a man 

marries he has fulfilled half of his religious duty, so let him fear God regarding the 

remaining half'. (9) Abn Huraira reported another hadith from the Prophet saying, "there 
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are three men whom it is right for God to help; the one who fights in God's faith, the 

slave whose master promises to set free when he can pay the sum and the one who 

marries desiring to live a chaste life". 00) 

Besides the religious aspect of marriage there is another reason, which is social, 

because marriage in itself, has the object of saving women and men from adultery (zina) 

also to prevent women from getting lost as Ibn*Agil said. (11) The Prophet believed "that 

marriage is the best for lovers". (12) Ibn Masud Al1Ansari said that the Prophet regarded 

marriage to be vital in preventing men from looking for foreign women and to preserve 

him from immortality. (13) 

The Sunna and the Hadith encourage men to marry, in addition they consider 

marriage as a serious responsibility and one which should be undertaken if at all 

possible. The Prophet said, "Whoever cannot marry, he should fast because in fasting 

men can control themselves, it is the best solution for controlling their desires. (14) 

While the Prophet insisted on the necessity of marriage he also emphasized certain 

important points in connection with it about the suitable brides. 

a. the young woman(15) 

b. the woman who can bear children(16) 

c. the free woman(17) 

d. the pious woman(18). 

a. the Prophet preferred men to marry virgins saying "Because they have the 

sweetest mouths, the most prolific wombs and are most satisfied with little". (19) While 

a woman who is not a virgin always remembers her first husband. (20) It was narrated 

that when the Prophet saw Jabir b. Abd Allah, he asked him "Why did you not marry a 

virgin girl, instead of a non virgin. With a virgin you could sport and who could sport 

with you". (21) 
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b. the Prophet regarded children as the reason for marriage, in that he encouraged 

men to marry the affectionate child or the fruitful woman. He said "Marry women who 

are prolific, for I shall be the instrument for increasing your members in the nation". (22) 

AbÜDäwnd mentioned that a man came to the Prophet telling him that he wanted to 

marry a woman of high rank and very beautiful, but she could not bear a child. The 

Prophet said to him "No" three times. (23) 'Abd allfih b. ̀Ömar narrated from the Prophet 

saying "Do not marry women for their beauty, which may spoil them, do not marry 

women for their money, which may make them disobey". (24) 

c. the Prophet did not encourage the marriage to a slave woman in case the man 

was able to marry a free woman. As the Koran mentioned (4: 24), then Jäbir said that 

the Prophet accepted marriage between a slave woman and a free man if the latter was 

unable to pay the dower of a free woman, (25) besides some Sunni Doctrines like Ibn 

'Omar and Milik insisted on the Muslim slave woman only as the Koran said. 

d. as the Prophet stated the best type of women are the pious, depending on a 

famous hadith from the Prophet saying "A women is married for four reasons; for her 

money, her family, her beauty and her religion. So marry one who is religious and 

propose to her. "(26) Ibn'Omar reported from the Prophet saying, "All the world is a 

commodity and the best of the commodities of the world is a virtuous wife". (27) 

Another hadith described the Prophet's attitude towards women, Abn 'Umäma 

quoted saying "After fear of God a believer gains nothing better for himself than a good 

wife, who obeys him if he gives her a command, pleases him if he looks at her, is true 

to him if he asks her to do something, is sincere towards him and guards his property if 

he is absent". (28) These are the characters of the ideal woman as required by the 

Prophet. It was reported that he told one of his companions (Sahäb1) "You should 

marry, because the best of this community are women". (29) 

Although the Prophet refused the idea of celibacy and turned down'Otmän b. 

'Ma uns request, therefore it was said "If the Prophet allowed him not to marry we 
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would be castrated". Under some circumstances the Sunna gave some substitutes for 

men unable to marry. They are three; fasting, paying and fighting in God's faith. While 

6i-Safi i believed that whoever cannot live without women, should marry but if he can 

keep paying it is better for him(30). His idea is contrary to the Prophet's sunna. Aisa, 

the Prophet's wife, had a favourite month for marriage. She said that the best month for 

marriage is sawwäl, because the Prophet married her in this month. (31) Also it could be 

by coincidence that the Prophet married Umm Salma in this month. (32) 

The Age of Marriage 

I 

Throughout the Sunna and the Hadith, the Prophet did not fix the age of marriage 

for the girl, therefore there is no specific age recommended. However, there was a 

practice of child marriage. For instance, the Prophet married a child wife`Äisa. Muslim 

said "The Prophet married`Aisa when she was seven years old, and he had intercourse 

with her when she was nine years old. On the wedding day`Risa brought her toys with 

her". (59) 

On the other hand Al-BuXan mentioned that Äisa was six years old when the 

Prophet married her and he cohabited with her when she was nine years old and had 

attained the age of puberty, (Sinn Al-Bulüg). (60) Al-Bayhaq said that the Prophet 

preferred marriage after puberty saying "Give your children in marriage". (61) Also, flisa 

said that "Any girl attaining maturity at the age of nine years old becomes a woman". (62) 

Furthermore umm Salma, the other wife of the Prophet, said "If the girl has attained 

maturity she should hide and cover herself like her mother. "(63) 

In the hadith, there is no record of marriage between a minor and her wali yet, 

this marriage was never considered unlawful or forbidden. (64) In fact, there are varying 

opinions as to what the age of the maturity is, for example, ̀Omar b. 41-Xattäb reported a 
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hadith by the prophet saying that "The girl should marry when she reaches twelve years 

of age, if she commits sin, the guilt of that rests on her father". (65) There is no hadith 

by the Prophet concerning the age of maturity either for the girl or the boy. But as a 

Sunna he recommended the age of fifteen for warriors(66) and for the girl, the age of 

nine, as this is how oldeXisa was when he married her. 

In the Koran (4: 5) the age of marriage is mentioned, but it is not clear, in that it 

concerns orphans and when they can have control of their property. Abü Hanifa believed 

that the age of marriage for both the boy and the girl is fifteen. Unless the evidence of 

maturity has been reached at an earlier age. (67) It seems that in the case of the girl, the 

age of maturity depends upon each girl and her physical fitness, which is the decisive 

point for marriage, in other words, her majority or puberty is the appearance of the 

menstrual flow. If this does not appear by the age of nine the girl should wait. (68) 

Marriage between two minors is valid when fathers have arranged it even if the 

boy does not have money or cannot have control of his property, but his guardian can 

pay the mahr on his behalf. (69) In Mecca, an informal promise of marriage was 

acceptable between the respective parents of a boy and a girl, whatever the age of the 

girl, as long as the groom waited until she attained maturity before cohabitating with her. 

It was reported thatkisa bint Abü Baker, had been promised to Jubair b. ýdtrb. 

Nawfal, but later her father Abü Baker broke his promise when the Prophet asked for 

her hand in marriage. Abi Bakr told the Prophet "Give me time till I steal her away from 

them". (70) `Aisa was six years old at that time. This kind of promise is called (wäad) 

made particularly when a girl is under the age of puberty, is just a confidence or 

gentlemen's agreement, but no arrangement for marriage is made, nor is the amount of 

mahr settled. 

Waäda or dakara was practised in the early days of the immigration (Hijra), but 

later in the Medinan period it became or was changed to an engagement (Xitba). 

However, the basic belief was still strong among the families, especially the father or the 
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nearest male relatives, who were concerned to find a suitable man to marry their girl 

when she reached the age of maturity. (71) 

Regarding the respective ages of the man and the woman, it is clear that in the 

Sunna big differences of age were not considered. For instance, the Prophet was nearly 

fifty when he married Aisa who was nine years old, his other wife Hafsa b. Ömar b. 

41-Xattäb was twenty years old. Jüwajtiyya also was twenty years old, (72) while 
00 

Ma'münea was twenty six years old and'umm Habiba was thirty years old(73). Also, 

'Omar b. £1-Xattäb had a child wife. She was"Umm Kultüm the niece of the Prophet and 

the daughter of Fätima.. Omar was nearly the same age as the Prophet. (74) However, 

Al-Nasai mentioned an unusual and unique hadith, related to the Prophet, when Abü 

Baker and Omar b. Al-Xattab proposed to Fatima, the Prophet's daughter. It says that 

the Prophet said "She is too young". When`Ali b. AbiTälib proposed to her, the Prophet 

accepted his engagement. It is not clear how old Vätima was when she married. (75) 

al-Nasal reported another hadith from the Prophet saying "A man and a woman 

should be of similar age". (76) This might be a new way of thinking for the Prophet. 

However his marriages were a special case. Since most of the reference insisted upon 

political reasons in addition to the social ones. (77) 

Pre-marital Connection with ..; Woman 

As a first step towards marriage, the Prophet believed that a man should see the 

bride before proposing to her. 'Anas b. Mälik narrated that the Prophet recommended 

men to see the woman before marrying her. This will help to make their relationship a 

lasting one. (33) So, there is no harm from the view of Sunna, Abü Huraira quoted from 

the Prophet saying to a man who was engaged to a woman from Al-Ansär "Look at her, 

there is something in the eyes of Al-Ansär". (34) 
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The question is, of which part of a woman may the future groom look. Jäbir 

narrated from the Prophet saying, "When one of you seek a woman in marriage and then 

if he is able to have a look at whom he wishes to marry let him do so". (35) The Prophet 

mentioned that a man may look at the eyes, the face and the hands of the woman. (36) 

While Al-BuAän mentioned a hadith about the face. (37) Concerning this point, there is 

more than one opinion within the Sunni Doctrines. For instance, Ahmad b. Hanbal said 

"there is no harm if a man looks at the woman, provided that he does not look at her 

forbidden parts". (38) While Abü Hanifa believed that it is lawful to see the brides face, 

hands and feet, Mälik said that a man may look at the woman and this is considered 

lawful. He may look at her face and her hands only. (39) 

During the time of the Prophet the idea of seeing the woman before marriage was 

unusual and therefore -some parents disliked it. They were surprised that their daughter 

would permit the future groom to look at her in accordance with the Prophet's advice. 

She acted following the sunna saying "if the Prophet ordered you to look then look, if 

not please do not". (40) There is fairly general agreement among the companions that the 

face and the hands are what the groom could look at. This idea was held by`Aisa Ibn 
v 

`Abbäs and Ibn'(Jmar. (41)`Amar b. Suäj, b reported that The Prophet said "A man must 

not look at what is below the navel and above the knee". (42)"Ali b. AbUTa-lib narrated 

that the Prophet told him "Do you know that the thigh is a private part. So do not even 

look at the thigh of any person alive or dead". (43) Besides the groom, a woman may see 

the bride and then describe her to the groom, if he can not see her. It was reported that 

the Prophet sent ýänm Salim to engage a bride for him. He told her "Look at her heel 

and smell her mouth". (44) It can be said that the act of looking at the woman was limited 

by two conditions; first it should be a glance, second it was permitted only for the 

purpose of marriage otherwise it was immoral. 

It was mentioned that the Prophet said "God curse the one who looks and the one 
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who is looked at". *(45) This could mean that a woman also may not look at a man. 

However the Prophet disliked that way, since he used to ask his wives to hide 

themselves from strangers. In addition, the Prophet hated the woman who described the 

beauty of another woman to her own husband as if he had looked at her. (46) However, 

the Prophet said "If a man glanced accidentally he should turn his eyes away". (47) 

There is no clear hadith about the right of the woman and whether it is lawful for 

her to look at the groom as part of her consent. Since this point was not established it 

could be intended for the non-virgin, because it was mentioned that she can choose her 

groom. Besides there are many hadith which encourage men to look at the bride and 

nothing is mentioned to encourage women to look at the groom. 

The Consent of the Woman to Marry (Qubl) 

The consent of the girl regarding her marriage is not clear enough, even if we 

consider the only hadith of the Prophet which says "The girl, who is a virgin should 

consent to her marriage by keeping silent and the non-virgin by the announcement of her 

acceptance". (125)tAisa explained this hadith saying "A virgin is usually shy, so she can 

express her consent by her silence, according to the Prophet's opinion". (126) 

Depending on the Prophet's hadith, it is important to differentiate between the 

virgin girl and the non-virgin in the matter of consent: 

1. Consent of the virgin girl 

This means the minor, who is under age. There are two points of views on the 

matter. 

a. that of the jurists of . l-Medina 

b. that of the jurists of A1-Kula. 
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a. because of the doctrines of Al-Medina it was believed that the 

marriage of a virgin should be in accordance with her father's agreement, therefore her 

marriage in this case is valid and acceptable even if she does not like it. Malik held this 
V 

view saying "It is our custom in the marriage of a virgin". (127) CL1-Sdf i and Ahmad b. 

Hanbal also supported this opinion, (128) this means that three schools in Sunni Madhib 

stated this. (129)This means that the virgin cannot cancel her marriage, because she did 

not ask for her consent. In addition, the father can arrange her marriage if he believes 

that it is a good one for her, (130) since "her marriage is completely in his hands" as 

Malik said. (131) The rules are the same for an orphan girl, especially if she is under the 

age of puberty. She is treated like the virgin girl. The orphan girl might marry at the 

age of nine years old and she cannot choose. (132) Also the slave girl cannot do anything 

about her marriage, since her master controls everything, as Malik said. (133) Taking 

Äisa's marriage as an example, she was very surprised when women were making 

preparations to marry her to the Prophet. She was nine years old and we can understand 

from her words that she did not have any idea about what was going on. This means. 

that her father Abn Baker, gave her in marriage to the Prophet without asking for her 

consent. (134) Sulaymän b. Yäsir said "the father has the right of jabr, which means he 

can force his daughter to marry. (135) Within the Median doctrines there is an 

agreement that the right of Jabr is only enforced by the father and the grandfather "wali 

mujbir". (137) 

Some references mentioned that there are some later hadith or tradition from the 

Prophet, who tried to abrogate the jabr with the virgin girl, giving as an example when 

the Prophet asked Fatima for her consent, before marrying her to `Ali b. AbUTälib. She 

kept silent and he considered that as an acceptance. (137) 

However, one chould say that Fatima was not too young even her age though is 

not really was not well known. Some say she was fifteen others seventeen or twenty one 

years old. That means she was a virgin but not a minor. However 41-Säfi ýi kept to the 
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idea of the Jabr of the father. Some reference mentioned that he did not know about the 

later hadith of the Prophet. (138) It seems that &1-Medina did not change its belief about 

the Jab` of the father. While in Mecca the jurists held the opposite opinion and Ibn 

`Abbas, who usually represents Meccan opinion supported the doctrines of Al-KUfa. 

b. jurists of I1-Ka considered the consent of the virgin girl as 

a vital condition for the validity of the marriage, regarding the lack of consent as 

unlawful marriage. Also, they gave her the right to cancel or to ask for the cancellation 

of the marriage if she did not accept it. (139) 

Abi Hanifa built his opinion upon views expressed by Ibn°Abbäs who narrated 

that a virgin girl came to the Prophet complaining about her father forcing her to marry 

without her acceptance. He said that the Prophet gave her the right to choose either to 

cancel her marriage or to accept it. (140) It seems that the jurists of OL1-Kül'a found 

another hadith to support their idea, they quoted from Abi Huraira who narrated from 

the Prophet saying "none, even the father can force the virgin girl and the non-virgin to 

marry without her acceptance". (141) They also gave the orphan girl the right to refuse or 

to accept her marriage. 042) 

Another opinion in the Sunni doctrines concerns, who can give away the young 

virgin in marriage. Ibn Mäja made it clear that the father has the right to do so. (143) 
V c__ 

Malik said also that only the father can give her in marriage, while &l-Safi i allowed the 

father and the grandfather (from fathers side) to have this right, unlike Abü Hanifa who 

allowed anyone who is her guardian be it her father or any relative, but when she 

reaches the age of maturity she can choose. (144) Ibn Rusd mentioned that Malik agreed 

with Abü Hanifa concerning the consent of virgin girls, in one case only which is when 

the girl is mature and a spinster then her consent is accepted by Mälik. 045) Although 

Tir mentioned that Ahmad b. Hanbal, the founder of the Hanbalirte school, allowed the 

marriage of a virgin against her consent, (146) it is noticable that Ibn Hanbal expressed 
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his opinion his the book 'Al Musnad", that both free and slave-virgin girls have the right 

to renounce their marriage if their father forced them to marry and if they were not 

asked. In addition, he mentioned that the Prophet cancelled the marriage of an orphan, 

who was forced to marry, (147) saying that the orphan should accept her marriage and 

that she could cancel it even after the ceremony. (148) Relying on this opinion, Ibn 

Hanbal had similar ideas to Ahl4l-Küfa. 

2. Consent of the non-virgin 

She is a divorced woman or a widow(149) and some said she could be one who 

has come of age(150) such as a spinster. Unlike the case of the virgin girl, there is 

general agreement between the jurists of KUfa and of Medina about the rights of the 

non-virgin, because the Prophet was clear about her right to accept, to reject, to cancel 

and even to choose her husband. (151) The Prophet said "she has to speak in order to 

prove her acceptance(152), therefore she has much more right in marriage than her 

father. (153) That means her father cannot force her to marry according to his 

wishes. (154) It is a fact that the Prophet cancelled many marriages of non-virgins who 

did not accept their marriage, (154) Ibn Omar mentioned that her acceptance is vital(155) 

and Abn Huraira reported that her permission is important because her opinion is 

considered. (156) The non-virgin orphan also has the right to refuse the marriage. (157) 

However, we should mention that the non-virgin still needs the permission of the 

wali. For instance, `ýOmar b. 91-Xattäb offered his daughter Hafsa in marriage to Abü 

Baker and'Otmän b--`Affän, who did not accept, knowing that the Prophet wanted to 

marry her. (158) The main point of this story is thattOmar did not ask for the consent of 

Hafsa, although she was a widow. Also nothing was mentioned about the daughters of 

the Prophet, Ruqaiyya and'umm Kultüm, who were divorced by the sons of Abi Lahab 

and then`Ötmän b. ̀Affän married the one after the death of the other. (158) 
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The Engagement (AI-Xitba) 

It is a meeting, which joins the families of the bride and the groom, plus their 

relatives and friends. It is a Sunna in which the Prophet arranged its essentials and gave 

it a religous frame. The main reason for Al-Xitba is to propose to the guardian wäli) of 

the bride, and following his acceptance the engagement is concluded. Abn Huraira 

narrated from the Prophet saying "Every ceremony which does not contain the name of 

God "Tasahhnd, is not blessed". (48) It is customary in the light of the Sunna to begin 

with an expression of praising God, for any important matter, such as marriage, buying 

etc. The companion`Abd alläh b. Masud said that the Prophet taught Muslims two kinds 

of speech (Xitba) one for praying and the other for any important matter they need. (49) 

the verses of the Koran(50) mention that the responsibility of the than towards the 

woman and vice versa is to fear God and to obey God and his Prophet. At the end of 

these pronouncements the Wali declares the acceptance of each party and they announce 

the agreeement about the dower (mahr). Due to that &l-Xitba is called Kirdt OLl-fätiha(51) 

The ceremony ends with the blessing of every one present. Abn Huraira mentioned the 

words of congratulation saying "Barak allah laka wa Bäraka`Alika wa Jamä bynaküm fi 

1-Xir". (52) 

Al-Xitba is considered as the first step towards marriage which might follow or 

not according to the agrement or disagreement between the two families. Due to that 

some jurists like Süfyän Al-Tonri said "Marriage is lawful without Xitba". (53) 

In the Hadith the Prophet said "A man cannot become engaged and should not 

seek marriage upon the seeking of his brother, unless his brother has changed his 

mind. (54) This means that a man cannot propose to the same woman to whom his 

brother has already proposed. Malik explained this point saying "A man cannot propose 

to the woman who has accepted his brother's offer or proposal, but he could if the 

woman rejected his brother". (55) A woman could receive many proposals even from 
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two brothers at the same time, besides which any one can propose to her without 

condition(56) and she or her wali has the right to choose the best one for her. (57) 
r 

However when she or her wali start to discuss the Mahr with the groom, that means 

almost an acceptance. In which case the brother of the groom should not interfere 

between them. (58) The Sunna here does not permit competition between brothers. 

The Task of the Guardian (Wall) 

The function of the wal in the valid marriage is vital in the Sunna and the Hadith. 

It is clear that there is no marriage without the presence and agreement of the wali. (78) 

whether the bride was free or a slave who either was or was not virgin. (80) Aisa 

reported from the Prophet saying "Any marriage without the presence of a wali is 

unlawful marriage". (79) Depending on this hadith there is almost general agreement 

within the Sunni doctrines about the need for the wali during the marriage contract. 

The questions are: 

a. who can be the Wali? 

b. what are his duties? 

c. what are the conditions for being a wali? 

d. how many wall should be present at the marriage? 

a. Who can be a wali? 

The wall could be the father who is the nearest man to the bride. Malik said that 

the father if he is alive, is more lawful as wali than any other man (84). However the 

wali can be the grandfather, uncle (paternal-maternal), cousin, (82) newphew, brother, 

even the son of the bride or any relative or a person of her tribe or any person of 
C 

authority-(83) It is related in a hadith from Omar b. Bº1 Xattäb who said "The woman 
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cannot marry unless she has the permission of her wali or her family or the Sultan". (84) 

`Äisa also said "For whoever does not have a wali, the Sultan is her wali". (85) The 

Prophet by virtue of his position, was a wali for many brides. 

Traditions reported that when the Prophet married Umm Salma her wali was her 

son and that this was in accordance with the wishes of the Prophet. (86) Other 

references mentioned that Umm Salma's wall was either her son or her nephew. (87) 

Sometimes a wali can be the groom himself. `Aisa said "If the wali will not be fair to the 

orphan (his minor) he should marry another woman". (87) Marriage between the 

guardian and his ward increased during the time of the Prophet. The reason behind that 

was to control the property of the orphan, and often this led guardians to mistreating 

their wards, some of them refusing to pay mahr or legal mahr for their wards which is 

customary for any other bride. Because of that Äisa preferred the guardian to marry 

another woman if he was unwilling to pay the mahr of his ward as the koran stated 

(4: 2). (88) 

b. the duties of the wali? 

The wali, as the main person in the marriage contract is the only one who can 

make arrangements for the marriage and draw up its conditions. He also discusses the 

mahr, which the groom must pay, (89) and is the one who gives permission for the bride 

to marry. (90) It is part of his duties to ensure that the marriage is suitable and that the 

bride can be properly maintained. (91) It is acceptable for the wall to ask another man, 

"The good man" to marry his daughter. For instance, "Omar b A1-Xattäb asked both of 

his friends, Abii Baker and 
'Otmän b. ̀ Affän, to marry his daughter Hafsa, who was a 

widow. Both of them hesitated to propose to her because they knew that the Prophet 

wanted to propose to her. (92) 

After the passing of the Prophet, the Caliph°Omar b. Al-Xattäb, was grew stricter 

about the role of the wali in marriage. It was said that he had whipped and separated a 
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man and a woman who had married on a journey without the presence of a wait 'Omar 

considered this marriage unlawful. (93) During the time of the £1-Säfii, some believed 

that a wali should only be involved in the marriage of a woman of noble birth and not 
V 

in the case of a woman of low birth. e1-Säfi i rejected this belief because he considered 

the wali as an institution not so much in terms of dignity and honour, but in terms of 

protecting women from evil and stupidity besides being a public guarantee of genuine 

marriage. (94) 

c. the conditions for being a wall? 

Ibn`Abbas who was the first who held and recommended the position of the wall 

in marriage(95), believed that a wali should have a good reputation, since a bad wall 

means a bad marriage. (96) Also the Sunni doctrines laid down some conditions for the 

wali, such as: 

- he must be a Muslim because a non-muslim father cannot dispose of his Muslim 

daughter in her marriage. (97) Also as a sunna a wa, li cannot be a pagan because it was 

well known that sa'ad b. Al'As gave'Umm Habiba in marriage to the Prophet, instead of 

her father, Abü Sufyäh, who was a pagan at that time. (98) The Koran stated that no wall 

is permitted between a Muslim and a pagan (4: 143) and the Sunna added that there 

cannot be a wall -between Muslims and non Muslims, such as Christians and Jews. 

- another condition is that a wall should be mature and not a young person or a child. (9) 

- as a Sunna, a wali must be male because a woman can never be a wall and so she 117- 
cannot marry herself without the acceptance of her wali. Abü Huraira reported from the 

Prophet saying "A woman cannot give another woman in marriage and the prostitute is 

the one who marries herself'. (100) 

-a wall should be of sound mind and of blameless character, and he should be a free 

man, not a slave. 001) Some of these conditions were of general agreement among the 

Sunni rites, such as those that dictated that the wali should be a mature male muslim. 
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However, concerning the conditions of good reputation and freedom, these were not 

demanded in all the Sunni Madähib. For instance, Abi Hanifa accepted the slave wali. 

Besides some rejected the wicked wali and others allowed him. On the other hand, Malik 

believed that it is not important for a wali to be an adult unlike Abü Hanifa and AI-Seii, 

who said that this condition is vita1. (102) 

d. how many waliishould be involved in the marriage contract? 
ý There must be only one wali, because if two walis give a woman in marriage, 

there is a general agreement that the first marriage is lawful while the second contract is 

unlawful. As the Prophet stated "The woman is for her first marriage and her first man". 

if he converted to Islam. Ahmad b. Hanbal believed that if the woman had two marriage 

contracts at the same time, both of these contracts were invalid, (103)on the other hand, 

we have two opinions, in the case of the woman, who has had intercourse with her 

second husband. 

Malik said that the second marriage is lawful, while Al-S fi i said that she is still 

lawful for the first husband even if she has had intercourse with the second husband. 
t 

Besides some jurists gave the woman the right to choose between the two men, ai bmar 

b. ̀Abd &l-`Aziz Ibn Rusd described this opinion as heretical(104). 

Only in the Prophet's marriages, a wali somtimes was not present, Malik 
ý 

mentioned that the Prophet married Umm Salma without a wali because her son was too 

young, but we should mention that the Prophet was a special and exceptional case as 

Ctl-SäfiCi said. U05) Also Abi Said al-Xudaii mentioned that the Prophet was an 

exception saying "there is no marriage without a wa1i, witnesses and a Mahr except for 

the Prophet". (106) 
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V 
The Witnesses (Suhüd) 

Another condition of the marriage contract is the presence of the witnesses along 

with the wali. Their presence ensures that the marriage is regularised and that the 

inheritance rights of the woman are made clear. (107) Ibn Abbäs narrated saying "there is 

no valid marriage without a wali and two witnesses", (108) and he reported from the 

Prophet saying that "The fornicators are those who marry each other without 

evidence". (109) 

The presence of the witness is requested to make the marriage public, otherwise 

the marriage is considered to be a secret one (nikäh al-sir. which is unvalid according to 

the Sunna. (110) Furthermore, without witnesses at the marriage, sexual intercourse 

between the couple is regarded as unlawful, in other words it is adultery and 

fornication. (111) Whether the bride is a virgin or not, no one can marry without the 

presence of witnesses as the Sunna stated. (112) 

a. the conditions for the witnesses. 

b. the number of witnesses required. 

a. 'he conditions 

There is a difference of opinion in the Sunni doctrines about the conditions for the 

witnesses, especially their regulation, Abü Hanifa believed that bad witnesses should not 

be completely rejected, as their presence is more important than their reputation. Unlike 

Ahmad b. Hanbal who refused the presence of bad witnesses. (113) Also more than one 

reference mentioned that the witnesses should be good enough for their duty, insisting 

on two good witnesses as IbnAbbäs mentioned. (114) Abü Hanifa and OL1-vSäfi i believed 

that the witnesses should be free people, while Ahmad b. Hanbal accepted slaves, as 
v 

witnesses. (' 15) Furthermore, Al-Säfi i and Ahmad b. Hanbal mentioned Islam religion 

as a vital condition for any witness, unlike Abü Hanifa who said that the witnesses can 
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be non Muslim ''Ahl 41-Kit7ab' if the bride was a Jew or a Christian. (116) Abi Yu'suf, 

Abü Hanifas disciple said that the witnesses should be free people, Muslim and have 

good reputations. (117) It seems that these are almost the same conditions as for the Wall 

except that unlike the wali, witnesses can be women. 

b. 'fhe number of witnesses required 

During the marriage there should be two witnesses. Abii Hanifa said that they 

could be two men or one man and two women. (118) Mälik did not reject this opinion 

and he mentioned from Ömar b. Al Xattäb that the use of one man and one woman as 

witnesses is illegal and unlawful, 0Omar described it saying "it is a secret marriage. (1 19) 

If I had been there I would have stoned them". 020) ®, l-Säfi and Ahmad b. Hanbal said 

that the witnesses could not be women only men, (121) other reference mentioned that 

Ibn Hanbal accepted one man and two women as witnesses. (122) In Al-Kufa, the two 

witnesses must be present at the same time. While Mälik in Al Medina said that 

witnesses could be present one after another and this was acceptable. 0 23) The 

witnesses must be present when the proposal and the acceptance are made and most 

importantly when the consent of the wali was given during the marriage contract. (124) 

The Dower (Mahr) 

The Koran explained the reason behind the mahr saying "there is mahr, for her on 

account of her private part having been made lawful (4: 3). Mahr is a gift to the bride, 

which must be paid by the groom. It is necessary for any valid marriage, but this 

requirement is only in its announcement. In other words, the settlement of mahr should 

be in the marriage contract, but it is not vital to mention the value and the amount. The 

amount of mahr was not fixed in the Koran or in the Hadith. But as a Sunna, if the 
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amount is fixed in the marriage contract, it should be respected. The Prophet said "Who 

postpones the payment in a dishonest way is a Zni adulterer)". (160) There is another 

hadith from the Prophet which further reenforce this point "A man should fulfill his 

promise". (161) Abi Ynsuf said "Mahr is for the woman if she wants it. She can even 

keep herself from her husband if he does not pay her mahr before the marriage". (162) 
"Y 

That means that if the mahr was fixed, it is called mahr al-Musama. It should be paid 

and the man can not delay it. (163) 

At the time of the Prophet, the payment of mahr was regarded as vital and the 

Prophet had to pay the mahr of some bride from the 1/5 of his share in the booty. In the 

case of poor people, widows and orphans the Prophet had the duty of paying the mahr 

which was fixed in the marriage contract, in case the groom could not pay. (169) Only a 

poor man can delay the payment of mahr and instead of delaying the whole payment he 

can pay a part of it and delay 2/3 or 1/3 of the remainder, the rest must be paid if the 

husband dies or divorced his wife. (165) This is to make it easier for a poor man and to 

encourage him to marry. (166) The Prophet did not state any limit for the amount of the 

Mahr also he did not try to fix any minimum or maximum amount. However, Jäbir 

narrated that the Prophet fixed the minimum of the mahr payment at ten dirhams. But Ibn 

Rusd disputed about this hadith, saying it was weak, and that there should be no 

disagreement about the amount of mahr amongst the Sunni jurists. (167) In the Hadith 

the Prophet accepted that "any kind of mahr might be paid, except for three kinds, the 

mahr of prostitute, the price of a dog and the price of wine". (168) Actually the amount 

of mahr can be of high or low value basically as much as the groom can afford. The 

Koran mentioned "A hundred weight" (4: 19). As a Sunna, the mahr could be, an iron 

ring, a piece of barley or even two handfuls of dates. (169) In the case of a poor groom, 

who could not pay his bride anything, the Prophet recommended him to teach her twenty 

sura from the Koran as a mahr for her. (170)`Aisa and Omar b. A1-Xattäb said that the 

Prophet did not pay more than five hundred dirhams as mahr for most of his wives and 
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he received the same payment for his daughters. (171) Concerning this point, it seems 

that the Prophet paid different amounts of mahr for his wives. For instance, 41-Kalbr 

mentioned that the Prophet paid his first wife Xadija twelv and half 'u iyya "500 

dirhams". But Stem does not agree saying "It is too much for Muhammad's financial 

situation during that time". (172) Another reference said that Xadija's mahr was twenty 

camels. (173) 

In addition, it is not known how much Hafsa's mahr was, and there is some 

confusion about Aisa's and Umm Salma's mahr. Some references mentioned that Umm 

Salma's mahr was furniture for a house at a cost of fifty dirhams, (174)on the other hand 

Ibn Mäja said that the furniture was for Aisa, (175)but Ibn Said said that Ä'isa's mahr 

was four hundred dirhams paid by her father, Abii Baker because the Prophet could not 

afford it. (176) Stern mentioned that Zainob b. Jahs did not get any mahr saying that she 

said "I was not as the other wives of the Apostle of God for he married them with their 

dowries and their wal but God married me to the Apostle". (177) Furthermore, it was 

reported that Mai m na b. Al-Härit and Raihäna b. Zaid, and'Umm Habiba all had a 

mahr of twelv and half''u ya(178). It is believed that Ma j'müna devoted herself to the 

Prophet. It is well known that these categories of women usually married the Prophet 

without mahr. (179) Most of the books of Hadith reported that Umm Habiba had the 

highest amount of mahr. It was four thousand dirhams paid by the Negus of Abyssinia 

on behalf of the Prophet as a present. (180) When the Prophet married Safiyya b. Hayya, 

he did not pay her anything regarding her freedom from capture as a mahr for her. (181) 

Stern concluded that for the Mahr of a widow "It seems that she rarely receives a mahr in 

the form of money, but has to be satisfied with small gifts such as household utensils or 

chattels". (182) However, this might not be regarded as the general practice because the 

Prophet did not classify his wives since they were all widows before he married them, 

except ̀ kisa the only virgin wife(183) and Zaineb b. Jahs who was divorced. 

Regarding the mahr of the Prophet's daughters, there is no information about the 
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be a weight of golden seed of a value of 31ß dirhams as Ibn Hanbal said or 51/3 dirhams 

as Ibn'Ishäq said. (194) Another mahr was the value of two sandals and when the 

Prophet asked the woman if she was pleased to give herself and her property for a pair 

of shoes she replied "Yes" so the Prophet announced the marriage as being legal. 095) 

Ibn Mäja mentioned that the meaning of two sandals could be as one that the mahr did 

not determine or it might be part of the mahr or an advance on the mahr. (196) 

Sometimes mahr can be in the term of the acceptance of Islam, as was the case of 
ý 

a woman called Umm Salim and Abü Talha, who embraced Islam, and due to that, she 

accepted his proposal. (197) Säid b. Al-Musayyab, who was from the followers, 

äbiün), and although he was a very rich man, he received two dirhams as a mahr for 

his daughter. 098) 

It seems that the amount of mahr was decided by agreement between the groom 

and the wall of the bride. i199) In other words. mý_should be according to the 

economic position of the groom, whether he is rich or poor. (200) Ahmad b. Hanbal 

believed that the payment of mahr is not the aim of the marriage because money is not 

the main consideration saying "The most important factors are good manners and good 

conduct which are much better than mahr, which could be shoes and other things of little 

importance easy to be left and forgotten, since marriage is not an institution for buying 
V L- 

and selling goods". (201) However, Al-Safi i had a different opinion. He believed that 

mahr is an important element in the marriage contract because it is an essential part of the 

validity of marriage and this it should be followed. (202) He added his own opinion 

about the marriage of the Propeht to Safiyya, whose mahr was her release, he said "none 

except the Prophet can release a woman, considering her mahr as her release "therefore 

no one can marry a woman without a mahr. (203) On the other hand, Malik believed that 

mahr is a right for any woman who met alone with a man in a private place, and so he 

supports any woman, who claims mahr under these circumstances. (204) 
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So the woman can have her mahr in three cases: 

a. if she claims it - 

b. in the case of divorce 

c. on the death of her husband. 

Sometimes the amount of mahr was not fixed in the marriage contract and the 

marriage is valid without it. This is according to`Aisa who reported that "the Prophet 

recommended her to marry a girl to her groom without paying her anything". (205) What 

about the right of the woman if she wanted to claim for her mahr or if her husband 

wanted to divorce her or if he died? In this case, the right of the woman is ensured by 

what is called (Mahr al-mit: zo), copy dower, customary dower. The Prophet did not 

mention it specifically, but he did mention that "the woman is married for her beauty, 

rank, wealth and religion, but religion is the best reason". (206) 

The Sunni doctrines regarded the amount of Mahr al-mitl from a different point 

of view according to the bride's beauty or rank and wealth. (207) Usually, the amount 

recognises the social position of the bride, her background, lineage as Abü Hanifa and 
V C- &1-Säfi i and Ibn b. Hanbal who believed that the main point of mahr Ainit, l is that it is 

the same as the mahr of the bride's sisters, cousins and aunts. (208) While Mälik added 

the beauty of the bride beside her rank and wealth. (208) other references mentioned 

another point for Mahr al-mi`il according to whether the bride is a virgin or a 
V 

non-virgin. (209) However, Abu Baker b. Sa; Jba reported an important hadith saying 

that a woman lost her groom before sexual intercourse took place and he did not 

announce the amount of the mahr. The Prophet allowed the woman whose name was 

Baroif b. Witiq to have mahr, and to inherit from her groom. (210) That means that 

': l is a Sunna as the Prophet stated. Mi1ik mentioned one condition of Mahr Mahr al-mit ! Ll 
al-mit: tl, he believed that the woman cannot claim it until the marriage has been 

consummated or if the sexual intercourse took place between a man and woman who 
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claims mahr. (21 1) ̀ Abd Allah b. ̀Omar and Zaid b. Täbit had the same idea. (212) 

To conclude, it may be mentioned that the Koran and the Sunna deal with mahr in 

slightly different ways compared to pre-Islamic times when mahr was in two parts: 

a. a payment to the father of the bride was called Mahr or purchase price. 

b. another payment to the bride herself was called simply Sadaq. (213) 

In Islam, these two parts were joined together and the payment was made directly to the 

bride, who has the right to own her mahr whether it was money or property. It has been 

said that this was the way towards financial independence for the woman. (214) 

During the Prophet's time, the whole amount of mahr was likely to be paid to the 

bride. However, if the groom could not afford it, it was acceptable to pay part of the 

mahr which was called fasten mü iijal and delay the other part until the woman claimed 

it or was divorced and for the widow this was also called defer (mid jjal). (215) 

The Announcement of the Marriage Jilin) 

Another important condition of the valid marriage is for it to be in public, 

involving the presence of others to witness it and to be certain that the marriage is well 

known to everybody. Therefore, in addition to the essential involvement of the wali and 

the witness, the entertainment and the wedding feast walima) are the best ways of 

announcing the marriage. 

As a Sunna, the Prophet believed that the best element in marriage is its publicity 

and the more it is proclaimed the greater is its merit. Without any witnesses and 

proclamation, marriage is nothing other than clandestine, sexual relations amounting to 

fornication and even though there is mutual consent it is still a secret marriage, which the 

Prophet(216) and the Caliph Omar b. 4l-Xattäb, rejected and did not permit. (217) Äisa 

transmitted that the Prophet said "Make this marriage public now, solemnise it in the 
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mosque and play tambourines in honour of it". (218) Sunna stated that the songs and the 

drums at a wedding make the distinction between what is lawful (Halll) and what is 

unlawful (Haram), as the Prophet said. (219) The best way of announcing it is often 

effected by the beating of the drum and the singing. Both of these receive sanction from 

the tradition, when it was performed in the presence of the Prophet and his companions. 

Usually, the songs were religious in theme and were about the matyers of the great 
J. 

battles like Badr. Abu Baker b. Abi Sa4ba reported saying that the Prophet was at a 

wedding listening to the girls singing and mourning their fathers who had died in the 

battle of Badr and then they said "we have a Prophet who knows or who can predict the 

future". The Prophet stopped them(220) saying "Do not say that, only God knows the 

future". (221) 

`Aisa narrated saying that when a bride was conducted to a man from A1-'Ansar, 

the Prophet asked her "Have you no amusement, I wish you had sent with her someone 

to say "we have come to you, we have come to you - so may God preserve us and 

you". (222) `Omü b. Sa'ad was surprised when he saw two companions of the Prophet, 

Ab- Masud Al-Ansäri and Qarza b. Käb at a wedding where girls were singing. He said 

"Is this being done in the presence of two who are companions of God's messenger and 

were present at Badr"? They replied "The Prophet gave us the permission to have 

entertainment at the wedding and we have been given a licence for this entertainment, 

you can stay or leave". (223) Usually, women and children attended this ceremony. The 

Prophet was pleased to see them at the wedding saying "You are the ones I most 

love". (224) The Prophet was concerned to have groups of people at the wedding as a 

kind of publicity. 'Anas b. Malik said "on the wedding day of Fä Lima The Prophet sent 

me to call Abü Baker, ̀ Otm-an b. ̀ Affän, Omar b. Al-Xattäb and a few from 4l-Ansär to 
0" 0 

join him at the wedding of his daughter". (225) 
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The Marriage Feast (Walima) 

The Prophet made it a Sunna when he encouraged Muslim people to hold the 

walima as a necessary rite for the marriage. It is another type of publicity and it should 

usually be held by the groom. 

The walima as the Prophet arranged it, could be any sort of food, according to the 

grooms wish and ability. (226) It was reported that when the Prophet knew that Abd 

alläh b. ̀ Awf, who was a very rich man, married without holding a walima, he said to 

him "God bless you, you could give a wal ma even though only a goat". (227) The 

Prophet himself gave a walima every time he married but he varied the food. For 

instance, when he married Safiyya, he offered Kais (as a mix of butter plus date and 

flour and dried) with two mounds of wheat. (228) and he asked his guests to bring their 

food with them. (229) Al-BuXäi mentioned that the Prophet gave a waiima with two 

mounds of barley. (230) 'Anas b. Mälik narrated that the Prophet gave a walima without 

meat or bread. (231) When the Prophet married his cousin Zaineb, he slaughtered a 

goat. 'Anas said "It was the biggest walima ever held, people ate meat and bread to their 

hearts content, until their stomachs were full. (232) 

The Prophet stated that the invitation to a walima should be accepted as a duty for 

all Muslims. (233) One of the companions invited the Prophet to his wal ma and his 

bride served them. (234) Regarding the length of time for a walima, the Prophet said 

"The food of the first day is a duty, for the second day it is a Sunna and the third day is 

to make me hear of it and anyone who makes men hear of what he did, God will make 

him hear of it". (235) This hadith shows that the Prophet preferred a walima to be held 

for two days only, refusing the excesses of some people, who held a walima for many 

days. Abü Huraira criticises the invitation to a walima saying "The worst food is that of 

walima, because the rich are invited and the poor left out". He added that however, who 

refuses an invitation disobeys Alläh and his messenger". (236) He who received two 
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invitations at the same time, was advised by the Prophet to choose the first and the 

nearest one(237) indoors. Also the Prophet said that for good discipline in the wailma 

the guest should eat and drink what the host provided without asking questions. 

Al-Ba, haq said "A Muslim would obviously give him only food and drink which were 

lawful in his opinion". (238) On the other hand, the Prophet disliked the one who comes 

to any walima without invitation saying "pious people never come to any walima unless 

the owner of the house gives them his permission, otherwise he should not come". (239) 

Although walima is a sunna, the Prophet distinguished between the good and the bad 

walima, Abn Huraira narrated from the Prophet saying "The invitation of two people, 

who are in rivalry with one another should not be accepted and the food they provide 

should not be eaten". Along the same linestImära b. Hussein reported that the Prophet 

said "the food which is provided by profligates is forbidden and the invitation should not 

be accepted". (240) 

The Sunni doctrines regarded the walima as a Sunna. However, according to 

some of them, it is regarded as recommendable (mustahab) while others said it is 

compulsory (WA.. b)(241) duty, like the visiting of sick people(242) and therefore, the 

walima should be accepted from a religious point of view. (243) However, wal ima was 

another legacy from pre-Islamic times. (244) 
I 

Equality in Marriage (kafä, "O. ) 

The subject of equality between the groom and the bride is not very clear in the 

tradition because, some references insist that there is no evidence for the Kafälin the 

hadith and certainly not in the Koran. While other references show some evidence of it. 

Actually, there is a contradiction between the traditions in that some show that the 

Prophet rejected the idea of Kafä'alike Biläl, the müdin(245) of the Prophet, who said 
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"The Prophet recommended me to go and tell the parents of the bride that the Prophet 

orders you to accept me for your daughter". It is well known that BilAl was a negro and 

that he married the sister of Abd Al-Rahmah Ibn `Awf, who was a very rich and 

powerful man. (246) However, we should mention that Bill held a very important 

position as one of the companions (Sahäba), and as the first, who called Muslim people 

to pray in the mosque. In other words, from a religious point of view, Biläl was equal 

to Abd Al-Rahmän b. Awf in importance. In addition, the Prophet recommended and 

arranged the marriage between his cousin Zainb b. Jahs and Zaid b. Al-Härit, who was 

his liberated slave. But the Prophet adopted Zaid and he was called Zaid b. Muhammad 

at the time when the marriage was arranged. (247) Also in this case, the religous point 

should be considered. 

A unique hadith from the Prophet was mentioned by Tir saying "If a man makes a 

proposal of marriage to you and you are satisfied about his religion and character, marry 

him, if you do not it will be a very serious discord (Fitna)". (248) This hadith caused 

argument among the Sunni Doctrines because it contained two elements: religion and 

character therefore, we have two different explanations: 

1. In Al-Medina 

Mi1ik in his book 'A1-Muwattä' had nothing to say about Kafä2as regards to 

character, but he insisted on the religious aspect as the main condition in Kafaafor any 

solid marriage. Also he rejected the social distinction upon which Kafä'ßis built. He 

even encouraged marriage between non-Arab men and Arab women. (249) This was the 

opinion of Mälik'Imäm Al-Medina. Ahmad b. Hanbal refused the idea of Kaf 'and when 

Mubasir transmitted 
'a hadith from the Prophet, saying "Only the equal marry the 

women, only their w li gives them in marriage". Ahmad b. Hanbal denied this hadith 

Vl- 
and he said "Mubasir is a liar". (250) However, Ibn Rusd mentioned that Ibn Hanbal 

rejected marriage between Arab women and non-Arab men mawälij. (251) 
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2. In Al-Knfa 

Abn Hanifa gave Kafa'aprominence and a wide meaning, he understood Kafaato 

be a combination of many elements. Although he did not deny the religious aspect, he 

(252) The considered other facts such as ancestry and wealth as also did Al-SäfiT 

Hanifite school encouraged and preferred marriage between Arabs only, refusing the 

union with non-Arabs, who came into Islam and rejected marriage between Qurays(253) 

(the Prophet's tribe) and other tribes saying "Qurays are only the Kafäiof Qurays". (254) 

In addition, Abü Hanifa believed that (mahr al-mit 1) copy dower is a type of Kafa'a. 
V t_ 

because its value takes account of the position of the bride's family. Malik and Al-Safi i 

denied this reason for Kafä'abecause the father can give his daughter in marriage for less 

than the mater of her sisters or aunts. (255) Some references explained the source of 

Kafä'ain Al-Kilfa by saying that the area was ready for the great development resulting 

from various influences, one of which was the Persian background, from which Abü 

Hanifa came, they regarded noble descent, and heroic achievement as important parts of 

Kafa'Q"In addition, the influence of pre-Islamic practice cannot be ignored. Also the 

increased in the numbers of the (Al-Mawäli) non-Arab in Iraq was much greater than in 

®º1-Me&na. (256) 

Abu Hanifa formed his opinions as a result of the above circumstances and he 

adopted some hadith from the Prophet. It was reported that three men proposed to a 

woman called Fatima b. Qais, they were, Mu wiya, Abü Jahm and'Usäma Ibn Zaid. 

When she asked the Prophet he told her "Do not marry Muawiya because he is 

miserable, and has no money and do not marry either Abü Jahm since he usually beats 

his wives and is constantly away. Marry 'usäma he is the best of them". (257) The 

Prophet took account of many points in this Hadith such as good manners, which 

should be expected of any groom and this we can include as part of Kafä'odescribing 

Muäwiya as a miserable poor man that made money also include as part of Kafä t 

Ibn Rusd mentioned that within Sunni Mada"hib there is general agreement, saying 
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that freedom is one of the conditions of Kafa'Q because a slave girl had the right to 

choose to leave or to stay with her husband if and when she was set free by her owner. 

As the Prophet said. (258) In addition, most Sunni doctrines regard fitness as a part of 

Kafä'4; (259) and also poverty is regarded as an element of Kafä'aor equality, most said 

that if a man could not support his wife she could ask for a separation, only Abu Haii fa 

did not accept this idea. Beauty was not considered as a condition of Kafä'i260) 

However, Kaarwas mentioned by the companions'Omar b. A1-Xattab of Ä'isa and Said 

b. Al! As. Omar said "Orphans should marry their peers", Saad b. Al-`A. s said "marry 

their equals" and `E1isva said "choose the equal for you and marry them". (261) 

Al-Hedäya, mentioned that "A guardian has the right to separate his daughter from her 

husband, if he is less inferior than she is, in order to remove the dishonour or they might 

otherwise sustain by it". (262) 

There is general agreement that a woman can refuse an unequal marriage and no 

one can force her into such a marriage, but others said her father could do so in the case 

of minors. Sunni Mada"hib understood Kafä'Qas being confirmed by religion, as known 

in A1-Medina, besides good background Nasab , wealth and good manners and money 

Hasab) as known in Al-Küfa. (263) For instance, the man who drinks alcohol, who 

always threatenes his wife with divorce, who earns unlawful money, is a wicked man, 

the woman can refuse to marry him. (264) 

However the Sunna is not far from the spirit of the koran which insists that all 

Muslims are equal and no one is better than another except by his faith alone. This was 

the belief of the Prophet, who regarded pious people as equals. This was also the 
Am- 

opinion of Mad nan jurists, but later in Küfa a good position in society and wealth 

became a part of Kafä a 



75 

Women who Devoted themselves to the Prophet (Wähibät) 

A woman can make a proposal to marry a specific man, (265) not only to the 

Prophet but to any pious man. Also she or her wall can propose to several men and the 

one accepts her, he will marry her. In addition, sometimes her family can make a 

proposal on her behalf, such as her father or any of her male relatives. (266) This idea 

was active during the Prophet's time, but the women, who devoted themselves to the 

Prophet, had an especially glorious reputation and a special position 
because they 

proposed to the Prophet, and thus were mentioned in the Koran (33: 50) which permitted 

the Prophet to accept or reject these women. Stem said that this kind of offer was made 

by these women, without precedent, of respect for the Prophet as the head of a new 

religious community. (267) 

One may say that this kind of marriage was specially for the Prophet. Since 

almost all the Muslim books reported that a woman is unable to devote herself in 

marriage, except Al-Sim i who might accept this. (268) 

Through the traditions, it is recognised that even at the time of the Prophet, some 

people did not accept the practice of women who devoting themselves to the Prophet. It 

was reported that'Anas b. M . lik was not pleased with his daughter who condemned this 

practice and considered it shameful, 'Anas said to her "this woman is better than you. So 

she devoted herself to The Prophet". 'Anas regarded these women with respect and 

admiration. (269) `Äisa was surprised and kept saying "The woman who devotes herself 

to the Prophet does not feel shy" until the Koran mentioned "You may defer any of them 

you wish. If you desire any you have set aside no sin is changeable to you". (33: 49-50) 

After this verse, ̀Aisa said "It seems to me that your God hastens to satisfy your 

desire". (270) 

The new point in this marriage, is that women who bestowed themselves on the 

Prophet, did not ask or receive mahr. Stern said that`Äisa complained because these 
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women married without mahr. She said "they should be ashamed to offer themselves 

without receiving a mahr". (271) But other references mentioned that sometimes the 

woman could receive mahr such as Maymüna who devoted herself to the Prophet, and 

who got mahr not from the Prophet, but from her brother-in-law, Ibn 'Abbas who 

arranged this marriage for her. (272) Therefore, this proved that there was no mahr from 

the Prophet himself. 

These women were considered to be the wives of the Prophet, not his concubines 

like Märiya and Raihäna. They had the same superior status and they were veiled, (273) 

but of those who devoted themselves it was said that Maymüna was the only one who 

had a room alongside the other wives of the Prophet. It was said that she had her own 

tent. (274) Usually these women were adult, divorced or widowed. Actually it is not 

clear whether their marriage was with or without a guardian wali or witnesses. Abü 

Said fIl-Xudarl said "Only the Prophet can marry without these necessary elements of 

marriage . 
(275) Al-Safi i was of the same opinion. (276) The number of women, who 

devoted themselves to the Prophet is not clear. As well as Mafimüna, some references 

mentioned that Zaineb b. Jahs also bestowed herself upon the Prophet. (277) Stern 

mentioned some important details about these women depending on Ibn Saäd's book 

'Al-Tabagät'. Stem admitted that tradition is not entirely satisfactory in giving a clear 

idea about this matter. It said that the proposal of marriage to the Prophet could be made 

by the woman herself or by her family on her behalf, or even by some members of her 

tribe as in the case of the tribes of Kalb, Kilab, Kinda and lait. 

Stem mentioned some women starting with: 

a. 'Asmä'b. A1-Numän, she is said to have been proposed as a wife 

for the Prophet by her father. IbnAwn narrated that the Prophet sent`Abd Al-Ruhmän b. 

`Awf to her tribe, Bani Kalb, saying that if the chief offered his daughter's hand in 

marriage, Muhammad would accept. That means "promoting friendly relations between 

the Prophet and the various tribes". (278) 



77 

b. Xawla b. A1"Hudail of Beni Taglib. She bestowed herself upon 

the Prophet, but she died before the marriage was consummated and before she met the 

Prophet. (279) 
v 

c? Umm Sarik, there is some confusion about her identity according 

to Stem's information. For instance, A1-Wägidi said she belonged to a Mal kiln tribe, the 

bani%Amir b-luayy others said she belonged toSAzd's tribe, while others still reported that 

she was one of the Al'Ansär. 

d. Qutaila b. Qais, Stem was not clear about her position, but Ibn 

Säad stated that she is supposed to have devoted herself to the Prophet. (280) 

e. Laila b. A1-Kazim, was one of the al1? Ansär, and when she 

devoted herself to the Prophet she was a grandmother. Her family was not consulted. 

Many things were reported about her. Some said that her family asked the Prophet to 

release her, not because they did not accept this marriage, but as Watt said "They were 

afraid that the Prophet was not interested and he would turn her proposal down". (28 1) 

This information related to a hadith of the Prophet, who when asked why, he did not 

marry a woman from the Ai'Ansar, replied "because they are jealous, gayer". The 

Prophet hesitated to accept Laila b. a1-Kazim because she was described as a proud 

woman, therefore the Prophet wondered if she would cope with his wives, especially 

`A'isa, who held a special position among the Prophet's wives and as Stem said "she 

would not regard a woman from the Q11 Ans`r as having the same status as herself'. 

Besides, the Prophet was concerned about good relations with the Al-'Ansar. 

f. Watt mentioned another woman from the Okl-'Ansar whose family 

also asked the Prophet to release. Her name was Habiba b. Sahl, this was also because 

the Prophet was not interested. (282) 

g. Xawla b. all-Hakam, related to the clan of Häsim, devoted herself 

to the Prophet after she lost her husband, Otmän b. Mazün, who was killed in the battle 

of Jhud. The Prophet rejected her. However, she served the Prophet and spent her last 
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days under his roof, but he did not marry her. 

h. It is remarkable that only Maymürxa b. Al-Härit was well known 

among all the women who devoted themselves to the Prophet. Some references state 

that the Prophet accepted her offer as a friendly gesture towards her brother-in-law Ibn 

`Abbäs. She was a widow. (283) 

One may say that she was a good example of the status of the women who 

devoted themselves to the Prophet. 

i. Hari b. AbÜTaa-lib. It has been said that she was the last woman' 

who devoted herself to the Prophet. She was his cousin. When the Prophet proposed to 

her, she refused because of her children. Later, after they had grown up, Hani bestowed 

herself upon the Prophet, who did not accept her because of the citing of süra Al4\ hzäb 

(33: 49) which made the marriage with a paternal cousin, who had not emigrated with the 

Prophet, unlawful for him. Also (33: 51) stated that the Prophet could not have any 

more wives than he already had or change the wives he already had. 

One should admit that the information about these women is scarce and brief, 

especially in the books of Hadith, there is only one hadith about a woman, who devoted 

herself to the Prophet. Her name is not mentioned. However the Prophet was not 

interested and he gave her in marriage to another man, who was too poor to give her 

mahr so the Prophet told him to teach her twenty süra of the Koran. (284) In addition, 

some books of Hadith mentioned Anas b. Malik and his respect for the women who 

devoted themselves. (285) 

Apart from that Malik did not say anything about this subject, neither Ahmad b. 
0- Hanbal, even when the name of Maj i tna appeared in the case of the "marriage of 

mührim". In almost all the books of Hadith, (287) none mentioned that she was one of 

the women, who devoted themselves to the Prophet. Ibn'Ishäq(288) and Ibn Saad 

mentioned her and Zaineb b. Jahvs who said that she did not marry the Prophet like his 

other wives by mahr and wa1T becagfse "God married me to the Apostle". (289) The 
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successor Säid b Al-Musayyab mentioned an important issue. He said "any woman, 

who devoted herself to the Prophet and was accepted cannot marry again". (290) 

According to this information and how the books of Hadith deal with Mai"müna and 

Zaineb b. Jahr, we can say that the women who devoted themselves to the Prophet had 

the same status as the legal wives of the Prophet seeing as they were called the mothers 

of the believers, and could not marry again after the passing of the Prophet. 

Stern mentioned that the marriage between the Prophet and the women who 

devoted themselves to him, was unlike that which he practised with other wives. It 

might be because there was no wali, no mahr as Zaineb b. Jah'is said. (291) Some 

western references were confused about the marriage which joined the Prophet and the 

bestowed women. Stern said that H. Lammens read A1-Taban, who said that the 

Prophet contracted a muta marriage with a woman called'Aliya b. Zubyän from the tribe 

of Bani Kiläb. Also Lammens reported from Ibn Saäd, who mentioned that the Prophet 

remained with her for a time, then he divorced her". (292) 

Drawing upon these two sources, Lammens jumped to conclusions, saying that 

mut'a marriage was contracted with the woman, who devoted themselves to the Prophet. 
r.. 

Stern rejected this idea and also Jl-Tabari's story describing it as unreliable for two 

reasons: 

a. the term of divorce was given in Ibn Saad's report. While muth 

does not necessarily ential divorce. 

b. it was clear that the Prophet forbade muta marriage at that 

time. (293) Also, Watt denied any connection between muta and the marriage of the 

devoted women. He said that mutta is another thing. (294) 

In conclusion, the marriage between the Prophet and the devoted women was 

regarded as different to the marriages the Prophet contracted with his other wives. But 

in the Books of Hadith this kind of marriage is regarded as a normal marriage just like 



80 

the others. Also women were greatly respected and had high status, no distinction being 

made between them and the other wives of the Prophet. Although not all of these women 

were mentioned, it was said that the Prophet cohabited with some of them. (295) 

However, it was an exceptional kind of marriage for the Prophet. Abü Said ill-Xudan 

said "only the Prophet can marry without wall, witnesses and mahr". (296) 

The Unlawful Marriage 

1. Mütä marriage. 
v. a 2. The Marriage of Sigar. 

3. The Marriage of Muhrim. 

4. The Marriage of Muhalil. 

The Temporary Marriage (Nikäh al-Muta) 

This kind of marriage was called muta, because it is a marriage for pleasure only, 

not for having children and raising a family. (297) It is different from the normal 

marriage in certain aspects, such as: 

a. it does not need a wali or witness, divorce or publicity, and also 

the man and the woman cannot inherit one another. Also the man has no authority over 

his woman. 

b. Mutt marriage needs only mutual consent between a woman and 

a man. They make an agreement to live together for a limited time, which could be one 

night, three days or a couple of months according to their desire. (298) When the time 

comes to an end, the man can leave the woman, even before the end of the period of the 
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agreement because nothing ties him to the woman. He has no duty towards her and she 

has nothing to ask for, such as mahr or security. (299) At the time of the agreement, the 

woman usually receives a present from the man., this present might be anything such as a 

coat, a date, one dirham or even an old dress. (300) 

c. the woman in mutä marriage is called "Liga", form, she has no 

right to claim anything. Levy described her, saying "the woman is a gift for hire". (301) 

She is never considered as a legal wife according to the$unni schools. She never counts 

among the legal wives, (302) but if she had children from this marriage they are 

considered legitimate and they inherit from their father. (303) 

Mutti during the time of the Prophet 

Muta was deep-rooted among the Arabs in the pre-Islamic period and it was 

definitely still practised during the early period of Islam, as Ibn'Abbäs narrated. The new 

practice of muta during the time of Islam was that it started to be used at specific times 

and under specific circumstances. IbnAbbäs said "It is practised because of the rarity of 

women and in a difficult situation". (304) 

These two factors used to face the soldiers while on expeditions. The Companion, 

Ibn Masüd (Al-Ansärl said "The Prophet allowed mutä when we were fighting and our 

wives were not with us, so we asked the Prophet "shall we not undergo castration "then 

he allowed us to practise muta even with a present such as an old coat". (305) IbnAbbäs 

mentioned another occasion or reason for muta. He said "A stranger meets a woman in 

her country and decides to stay with her during this time. She protects his goods, cooks 

his food and if they want they can extend the time or give up". (306) Due to that some 

references named muta' "union of passengers". (307) 

All the references agreed that muta was allowed for the soldiers by the official 
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permission of the Prophet. (308) Ibn"Abbäs said "It was not certain if this was a special 

permission for some group or if it was for everyone". (309) The companion, Ibn ̀ Omr, 

said "muta was allowed, it was not adultery". (310) Therefore is regarded as lawful 

marriage(311) 

It was certain that the Prophet allowed mufa on three occasions. These are: 

a. in the campaign of Xeibar 7. AH 

there is an agreement among the books of Hadith that the Prophet allowed much, by 

official licence for Muslim soldiers. 

b. during the conquest of Mecca 7. AH. 

Muth, was allowed only for three days,, fabra b Mäbd said "A woman accepted my old 

coat and refused the new coat of my friend because I was younger than him. I spent 

three nights with her, after that I heard an announcement from the Prophet prohibiting 

muta saying "you who believe, do not make unlawful the good things which God has 

made lawful for you". (312) This means that only wives and what the right hand 

possesses "mä malakatC änü. 
__"kum" are lawful. After the prohibition, the Prophet 

recommended men to leave these women and to leave their presents with them. (313) 

c. the year of"Awtäs 8 AH. 

Salma b Al-'Akwa reported that mmta was allowed during this time for three 

days. (314) But this period was not clear in all the books of Hadith, only Muslim, (315) 

Tß(316) and Ahmad b. Hanbal(317) mentioned it while other books, reported that the 

conquest of Mecca was the last time, before muta was forbidden forever. 'All b. Abll 

Tälib has a famous hadith saying that "in Xeibar the Prophet forbade muta, the eating of 

the domesticated asses, (318) entering the houses without permission and beating the 

women of Xeibar or taking their money". (319) 

Some references reported that at the time of Hunain, muta was permitted, but on 

this occasion it was said that it was praciced with the captive woman, with whom it was 

lawful for Muslim soldiers to have intercourse with. Abu SaidA1-Xudar said that these 
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women were lawful because their husbands were pagans. So captured women became 

"What the hand possesses" as concubines. (320) 

However, it is definite that in the farewell pilgrimage the Prophet announced that 

mutä was forbidden and prohibited for the Last Day, according to RabiTý b. Sira who 

transmitted this Hadith. (321) Later when Ibn. ̀ Abbäs was asked about muta being 

allowed he said it was lawful. Then it is said that`Ali b. AbVTa"lib the son-in-law of the 

Prophet reminded Ibn`Abbäs that the Prophet forbade mut'a in Xeibar, hearing that Ibn 

`Abbas had changed his judgement. (322) 

Malik in his book'A1-uwattä' entitles the chapter simply nikäh al-mutä without 

including any comment, just mentioning two hadiths; 

a. one by Ali who said that the Prophet prohibited muta in Xeibar. (322) 

b. another one bygOmar b. Al-Xattab who forbade it saying, "it is muta, if I had been the 

first there I would have stoned him". (324) 

It seems that muta survived and was practised after the passing of the Prophet, 

during Abu Baker's and part of Omar b. A1-Xatfäb's reign. 

a. Ibn'Ali Omra Al Ansan said "muta was practised during the time 

of the Prophet, Abü Baker(325) and "At the time of'Omar mutä became officially 

forbidden". (326) ̀ Omar considered muta as a form of prostitution. Also he was the first 

one to threatened to use the punishment of stoning. Afterdmar, Ibn A1-Zübeir in 

Mecca adopted his judgement by threatening Muslim people who practised in with 

stoning. (326) Schacht mentioned that mutä was not prohibited only in the time o(Omar 

b ill-Kattäb, but also in the last days of the Prophet and the early day of Al-Zahn, who 

transmitted most of the Madinan traditions banning mutä. 
VVr 

a1-Sajbäni said "Malik and Al-Safi i 'did not advocate lapidation as a punishment 

for muta". Al-Qurtubi explained that by saying "because Malik did not consider muta as 
V 

haräm, unlawful, on the other hand Al-Safi i described it as a disliked practice makräh. 
Among Hijäz, jurists there were different opinions of mutä: 
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a. in Medina, most Medinian traditions were against muta. Later 

even Mälik changed his judgment and ended up by rejecting it. (327) 

b. in Mecca, it seems that mutä was defended and recommended by 

two important companions, Ibn-Abbäs and Ibn Masud 0, l-Ansäi1(328) However, with 

specific conditions, but later it was reported that Ibn! Abbäs changed his opinion and he 

announced mutä as prohibited. This was before he died. (329) 

In the Koran muta is mentioned "give them their salary for a limited time YIla'ajal 

musamä*(17: 28) some described this verse saying "it is obscure". (330) During the 

earlier days of Islam there were two kinds of mutä: 

a. enjoyment of pilgrimage (Muteat al-Hajj), 

b. enjoyment of women (Mut ät al-Nisi). 

Since Omar b Al-Xattäb forbade mutä the Sunni Mad hib adopted his judgment 

and muta was cancelled among Sunni followers, but in the Si ices 
rite muta survived and 

it practised till now, relying on Ibn (Abbas and Ibn masüd who allowed it as lawful and 
s fite'Imäms 

recognised it. (331) The main reasons for the dispute about mutä are: 

- the limited time, which is mentioned in the marriage agreement. The Sunni rites 

stated that without fixing any time the marriage is valid. 

- mutä marriage is considered a secret marriage or (nik3h al-sii) as Omar b. 

G1-Xattäb described it, (332) because it is arranged without the presence of the gurdian 

and witnesses, which are the main conditions for valid marriage as believed by sunni 

schools. Therefore. muta marriage is bätil 

However, mutä has some restraints like the normal marriage. For instance, it 

could not be with two sisters or during theidda, the woman has to spend two courses. 

The time of'idda is similar to that for a slave woman means less than thelidda of the 

woman in the normal marriage which is three months. (333) 

In conclusion, mutä is a kind of marriage between two mature people normally an 

unmarried and non-virgin woman. OU-Imam Jäfar said that mutä marriage for a virgin 
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woman is disliked (makrüh). Whatever may be said about mutä being a form of 

prostitution, and whatever the status of the woman, she is definitely not a prostitute as 

some references mentioned. (334) She should be'fa, have a good reputation. (335) 

Mutä was a form of marriage, which was permitted by the Prophet for specific 

occasions then he forbade it. The Sunni rites adopted this judgment while the Si ites 
rite 

have retained the practice, as still lawful until now, and still with limited time, but they 

fix it for a long period such as ten years or twenty even till ninety nine years. Some 

references mentioned that mutä marriage is a religious prostitution being practised on 

some occasions such as a feast in Mecca in pre-Islamic times. Others said it is legal 

prostitution, as sisi%ees believe. (336) While Ibn Rusd mentioned that Ibn`Abbas regarded 

muta lawful as said in the Koran, and was supported on this issue by people in Mecca 

and ot1-Yemen. (337) 

V. 
The Marriage of Sigar 

It is another kind of prohibited marriage. The Prophet refused it saying "There is 

no sigär in Islam. (338) It was called sigär because the marriage does not include a mahr, 
v 

in other words mahr had been removed from the marriage agreement. Sir is an 

exchange between two men, each of them marrying the daughter or the sister of the 

other, on the condition that neither of these women takes mahr. This exchange is 

considered as a mahr in order to avoid paying the mahr as Ibn Omar narrated. (339) In 

this case, the wives themselves are regarded as the mahr. (340) 

It seems that there is an agreement between all the Sunni doctrines about the 

prohibition of this kind of marriage. Some books of Hadith mentioned that'' är was 

among daughters, (341)while others said it was among sisters and daughters. (342) 

V. ._ Whatever the reference stated all admitted that the father usually arranges cigar. 
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One may recognise some slight differences between the four Imams of Sunni 

Madähib regarding the details of sigar: 
V c- 

a. Okl-Sei i and Ahmad b. Hanbal rejected this marriage even if it is 

corrected by (mahr a1-mitäl), copy dower, because from the beginning the marriage is 

unlawful. (343) 

b. Abü Hanifa and Mälik believed that if the mahr is announced 

sigar becomes a normal and valid marriage. Mälik said that sigär 
could be corrected by 

the announcement of mahr. (344) 

Si'r is another legacy from pre-Islamic times and it was practised during the 

earlier days of Islam when the Prophet considered it haräm, unlawful. (345) Some 

references described sigar saying that "it deprived the woman of her right to mahr, 

which is her own possession. (346) It seems that si survived until the Umayyad age. 

Even the prohibition of the Prophet was clear yet, sigar was practised by two of the 

Prophet's relatives, Oil-`Abbas b. `Abdulläh b. 0WAbbas and cAbd Oil-Rahmän b. 

6k1-Hakam, who exchanged daughters. It was reported that the Caliph Mu w ya 

separated the couples, regarding their marriage as unlawful. (347) 

The Marriage of Muhrim(348) 

There is a unique hadith from the Prophet transmitted by Abü Huraira which say 

"The marriage of muýfim is unlawful, he cannot become engaged or marry even if it was 

on his behalf'. (349) `Orman b. Affän said that "there is no marriage for the muhrim 

whatever the circumstances". (350) Ibn `Abbas mentioned a remarkable hadith, saying 

"When the Prophet married Ma; müna, he was muhrim". (351) This hadith or the 

announcement caused some confusion, because it could cancel the hadiths of AN 

Huraira, and Ibn'Omar, in other words, the Medinian Doctrines. (352) Because of that 
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there is a serious contradiction between the Sunni Doctrines, especially because Ibn 

'Abbas did not change his report and insisted on his words. 

It was well known that Ibn `Abbas arranged the marriage between the Prophet and 

Maymiina, both of them relatives of Ibn'Abbas. Ibn`Abbas said when the Prophet visited 

Mecca the marriage took place. (353) This hadith contrasts with another hadith from Ibän 

b. ̀ Otman b. `Affan, who was the prince of the pilgrimage CAn r (il-Hajj). It was 

reported that a man wanted to give his daughter in marriage during the season of the 

Hajj. When he asked'Ib .nb. 'Otmän, he told him "I see you are such a rough'Irä jt 
*räbi because I hear the Prophet saying " Muhrim cannot marry-. (354) 

Maymüna herself related that "When the Prophet married me, he was lawful not 

mnhrim". (355) That means she denied IbncAbbäs's hadith, saying that the Prophet 

married her on the way between Mecca and J1-Medina at a place called Sarf. (356) This 

seems that, when the Prophet left Mecca after the pilgrimage, Maim ha joined him on 

his way to . 1-Medina, and that they married this time. Yazied b. (A1-Asamm, 

Maymnna's nephew supported his aunt's story and the successor Said bt l-Müsayyab, 

said "Ibn Abbas imagined. (357) Some references explained the reason behind this 

confusion, saying that as long as Ibn Abbas represented Meccan jurists, they believed 

that the marriage of muhrim was regarded as lawful. Also other references state that in 

Iraq, the marriage of muhrim was accepted. 

It seems that this idea originated from'Ibän b. ̀Affän, who said to the man who 

wanted to celebrate his daughter's wedding during the Hajj season "you are such a 

rough Iraqi, Ära-bi. Muslim said "If Ibän meant rough Wrabi that means he is ignorant 

of the Sunna of the Prophet. In addition, if he meant "rough'I a+that meant that in Iraq 

they accepted the marriage of muhrim. (358) 

There is another explanation. It could be that this marriage was only lawful for 

the Prophet, like another exception made only for the Prophet who could marry more 

than four wives, thus he had nine legal wives, and who somtimes married women who 
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devoted themselves to him without wai or mahr. These exceptions were allowed by the 

Koran and were only for the Prophet (33: 50). 1Al SVjfi`i(359) and Abü Said 

o1-Xüdar7(360) repeated the same point. Also, G 1-Tirmidi made two pionts about the 

marriage of muhrim. 

a. the marriage of muhrim is disliked. (361) 

b. the permission, where he narrated Ibn`Abbäs's report. (362) 

Malik, who represented Madi-nian opinion, did not mention anything about the 

marriage of muhrim in his book 'Jk1-4iuwatta', (Kitab al-Nik-a i, but only in [Kitab 

al-Hajj (363) He mentioned five hadiths which regarded the marriage of muhrim as 

unacceptable. He reported that the Prophet sent two men, to marry him to Majmüna 

while he was in6kl-Medina before going on pilgrimage to Mecca. (364) This information 

is further contradicted by the well known fact that Maxmüna devoted herself to the 

Prophet. In addition, Malik concentrated on refuting the idea of the marriage of muhrim 

by mentioning four hadith from the companions `Abd Allah b. *Omar and Omar b. 

a1-Xattäb, who separated a couple because the man was muhrim when he married. (365) 

Also he mentioned the opinion of Säid b. 1l-musayyab and Sulajmän b. Yasar (a freed 

man of Ma jmüna who said that the mührim cannot manry. (366) Yasär reported that "the 

Prophet married in Medina and that he was not muhrim. (367) Only in one case can the 

muhrim marry as Mälik stated. He said "The muhrim can take back his divorced wife 

during the idda". (368) 

The confusion about the marriage of muhrim was regarded as a vital problem and 

generally as a negative or weak point in the traditions. Schacht mentioned it to support 

his ideas about the buge discrepancies in the Hadith. He said that the marriage of the 

Prophet was an important event in the life of the Prophet. Although the transmitters did 

not report it correctly. (369) 

One may say that there was no mistake in the transmissions, but that there were 

two opinions about the marriage of the muhrim, one of which was formulated by a jurist 
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from AI-Medina and the other from Mecca jurists. Ibn`Abbäs and later f8J1-Küfa's jurists 

held his opinion as Tir reported. (370) 

The Marriage of Muhallil 

It is a kind of normal marriage, with a wali, witnesses and mahr, but its 

background is unlawful. (371) This marriage is concerned with the triple divorce. 

According to the Koran (2: 229) and the Sunna, a man who divorces his wife twice can 

take her back if he wishes. But if he divorced his wife three times (triple divorce), he 

cannot take her back unless she has married another man, in the mean time who has 

divorced her. In this case, she could remarry her first husband. (372) The Koran 

mentioned this kind of marriage, without cursing or forbidding it. 

Throughout the Sunna and the hadith, the Prophet tried to lay down some 

conditions in order to prevent the man from pronouncing divorce. (373) Also Watt said 

that the Prophet wanted to give women the freedom to remarry. (374) 

The Prophet disliked the marriage of mnhallil. Ibn Abbas and`Ali b. AbilTälib 

reported that the Prophet cursed both the mühalil and the muhallahü. (375) 

a. muhallil is the man, who marries a woman in order to make it lawful for her to 

marry her first husband again. 

b. muhall lahu is the first husband, who divorced his wife by triple divorce, then 

wants to remarry her. (377) 

The Prophet was not pleased about this marriage because it is arranged on condition of 

divorce. (378) It is clear that a muhalil man marries a woman by ni a, decision to 

divorce her afterwards. The Prophet did not like this and he described the rriuhallil by 

saying "He is like an ox who is brought in for a purpose". (378) 

Although the Prophet cursed the one who contracts this marriage he did not forbid 
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it. He insisted that when the muhallil married the triple divorced woman, sexual 

intercourse should take place. Otherwise the woman is still unlawful for her first 

husband. (379) Ibn AI-Zu-bier narrated that a woman came to the Prophet telling him that 

her husband Rufä il-Qürazi had divorced her three times then she married another man 

who, could not have sex with her. She asked the Prophet if she could remarry her first 

husband? The Prophet replied "No". (380) This was because the Prophet did not 

believe her story. Mälik reported another hadith saying that a man asked Al-Qa-sim b. 

Muhammad whether if a man who had married a triple divorced woman, and had 

suddenly died before he had had intercourse with her, she could remarry her first 

husband. The answer was "no she cannot do so". (381) Some of the companions held 

the Prophet's opinion about the marriage of muhallil, especially Omar b. (Al-Xattäb who, 

was strict saying "If I catch Muhallil and mühallahu I will stone them. (382) While Ibn 

`Omar described this marriage saying "it is adulterous". (383) 

However, among the Sunni doctrines there are different opinions Ibn Rusd 

mentioned that Mälik considered the marriage of Mühallil as fasid, not correct(384) and 

even if the mühallil changed his mind and decided to keep the woman for himself and 

not to divorce her, he cannot live with her unless he divorces her and then marries her 

under a new contract. (385)lAl-Säfi'i and Abü Hanifa regarded the marriage of muhallil 

as acceptable, and so the niya n2 taläq, decision of divorce which is the reason behind 

this marriage, is not important. (386) Abü Hanifa defended this marriage saying that the 

Prophet cursed it, but did not forbid or prohibit it. (387) 

In general, the majority of jurists disapproved of the marriage of mühallil 

regarding it as a sort of trick, and both muhallil and muhal lahu are tricks(388) in that 

they used this marriage in order to (tahlil), make lawful the triple divorced woman, who 

was forbidden to her husband. (389) Therefore some said that the Prophet cursed the 

one who contracts this marriage just he cursed the tatooed woman and the usurer. 
Concerning the rights of the woman in this marriage it is arranged with her 
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consent. If she does not accept then there is no way for her first husband who lost his 

rights over her when he divorced her by the triple divorce to reclaim her. She can refuse, 

and can remarry him if she wants, as soon as she gets a divorce from her second 

husband, and after theidda has lapsed. (390) 

The Prohibitions in Marriage 

a. women unlawful for reason of lineage 

b. women unlawful because of suckling 

c. non-Muslim women and slave women 

d. the marriage of the prostitute 

e. the prohibition of Marriage during theidda 

a. women unlawful for reason of lineage. 

This matter is based completely on the Koran. Certainly the Sunna in general are 

based on the teaching of the Koran and explain its verses. However, there are some 

points there are not mentioned in the Koran or which have only been mentioned very 

briefly. The Sunna remedied such deficiencies and clarified obscure points. 

The Koran lists the women whom men may not many, starting with their mother, 

daughters, sisters, aunts paternal and maternal, beside nieces, foster mother, 

mother-in-law and stepdaughters. In addition to this list the man may not be married 

two sisters at any one time. (4: 22) Also the Koran regarded the marriage with the 

step-mother as a big sin. (4: 21) These kinds of women were prohibited for reason of 

lineage(391). The Prophet's actions and words were the way of explaining and fixing 

the koranic verses. 
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In pre-Islamic times the Arab used to allow marriage with the stepmother. 

Although the verse of the Koran was clear, it seems that this was still practised. 

Therefore it was considered a crime against religious belief. QJ1-Barä reported that the 

Prophet sent him to cut the head off, and take the money of a man, who married his 

stepmother. (392) This form of marriage was still practised even at the time of the Caliph 

`Omar b. al-Xattäb. It was said that`Omar, told the man, who married his stepmother, 

"She is as your mother, this is the worst kind of marriage". (393) 

Concerning, the marriage of two sisters and the stepdaughter, traditions 

mentioned that'umm Hab ba, the Prophet's wife, asked him to marry her sister. The 

Prophet said to her "Do not offer me your sisters or your daughters". (394) The Prophet 

explained clearly that a man must choose one of two sisters. He can never keep both of 

them marrying them together. (395) If he wants to marry the sister of his wife he should 

divorce his wife first. (396) 

Tir, mentioned a unique hadith reputedly from the Prophet saying "A man can 

marry the daughter of his wife, if he has not had sexual intercourse with the mother, but 

he cannot marry his wife's mother whether he did have intercourse with her or did 

not". (397) The companion, Zeid b. Täbit, was asked if a man who married a woman 

and then he divorced her without having sex with her, could marry her mother. He 

replied "he could not". (398) The other companion, `Abd allah b. Masud, was asked, 

while he was in (ill-Küfa, if the man can marry his wife's mother if he has not had 

intercourse with her daughter. At first he told the man that he could but then he went to 

al-Medina, where he heard different opinions, so that Ibn t1 
sud had to go back to 

Gll-Küfa to inform the man, that he could not marry his wife's mother. (399) Malik 

mentioned this hadith without any comment. Therefore, he said that if a man married a 

woman he can never marry her daughter, and he has to leave both of them because they 

are regarded as unlawful for him. Malik explained that the issue is marriage and not 

adultery, because adultery is outside the marriage tie, as the Koran stated (4: 22). He 
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ended by saying "this is what I have heared and this is our custom". (399) 

The Prophet stated another Sunna. When Abn Hiirraira and Abu SäidAl-Xu3ari 

transmitted a hadith saying that they heared the Prophet declaring the marriage, which 

joins a woman and her aunt "paternal or maternal", as unlawful and forbids such a 

marriage to men. (400) 

b. Marriage prohibited because of suckling 

The second type of women, who were unlawful apart from reasons of lineage 

(4: 23) was the reason of suckling. A very famous hadith from the Prophet says "that 

suckling prohibits what the lineage forbids". In other words, to suckle is the same as to 

give birth. (448) The Prophet explained the meaning of this prohibition saying "If two 

men were suckled together by one woman, they became brothers and they cannot marry 

each others children". (449) Ibn`Abbas narrated that the Prophet was advised to marry 

the daughter of his cousin, Hamza b. Abd OU-Mntalib The Prophet said that he cannot 

marry her because she was considered as his niece, since he was suckled at the timee 

with her father. (450) Another hadith said that when'Umm Habiba, the Prophet's wife, 

asked him to marry her sister, ̀Aza, the Prophet told her that her sister was unlawful for 

him. Then she said to him that there was a rumour that he wanted to marry the daughter 

of Abu Salma, Dürra. The Prophet said to her that she was unlawful for him because he 

was suckled with her father by one woman called Toi biya. (451) So, whoever is suckled 

together becomes sisters and brothers, therefore, they can visit each other any time. In 

addition, the husband of the woman, who suckled a girl, can visit this girl without any 

prohibition because the Prophet regarded him as an uncle. He said this when Alsa 

refused to receive'Aflah LA1-Qays the husband of her foster mother, and that she said 

"The woman suckled me not the man". (452) 

As a Sunna, the Prophet laid down some rules for suckling. Ibn"Omar reported 

that the Prophet declared that "suckling is only for the one who is still in bed and who is 
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not more than two years old. (453) Also, suckling is only supposed to be in case of 

famine and starvation". (454) Abü Said tAl-Xudari narrated a similar hadith from the 

Prophet saying "consider who your brothers are for fostering is the consequence of 

hunger. Fostering applies only to infants and not to children, who are able to take solid 

food". (455) 

Although the Prophet limited the age of suckling to two years of age, he gave 

special permission to a woman called Sahla b. Sahl, who had an adopted boy called 

Salim. The Koran no longer regarded the adopted child as the real child for his adopted 

parents, saying "call them by the name of their fathers" (33: 4). Sahla asked the Prophet 

for his opinion of Salem, who became stranger owing to her, but whose husband was 

not pleased at having a young boy in his house. The Prophet said to her "suckle him 

five times and he will become as well as your son". (456) Malik said that Salim's case 

was unique and special. (457) The previous hadith did not place limitations on the 

suckling and the age of the child. For instance, ̀ Aisa used to agree that a woman can 

suckle anyone without considering his age if she wants him to visit her as a mahram. It 

seems that some companions did not accept this practice. "Omar b. (Ll-Xattäb and, Abd 

Allah b. Mas d accepted suckling for the baby under two years old only. Also 

Mälik(458) and Muslim reported that the Prophets wives rejected`Aisa's opinion, saying 

that the Prophet did not recommend it and Sahla had special permission. Aisa used to 

ask her sister'Umm Kültüm and her nieces to suckle any man whom she wanted to visit 

her as mahram. (459) 

The Sunni Inims, Abb Hanifa, Mälik and o1-Safi i do not regard the suckling of 

one who is more than two years old as unlawful. (460) and neither do Abn Huraira, Ibn 

Omar, Ibn Abbas and the wives of the Prophet, except for`Aisa. The slight difference 

between Abü Hanifa and Mälik concerning suckling, which prohibits marriage, in that 
0 

Abü Hanifa fixed the time of weaning to two years and six months while Malik made it 

two years and one month only or two years and three months as it was reported. (461) 
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The other opinion was held by Aisa who regarded suckling for any age(462) does make 

marriage unlawful. 

The other point, which rose among the Sunni doctrines was about the quantity of 

suckling and when it makes marriage unlawful. There are two hadith by the Prophet 

transmitted by'Umm P1-Fadl who narrated that the Prophet announced "that suckling 

once or twice do not matter. (463) Äisa reported from the Prophet saying that suckling 

once or twice or once sip either twice sips do not matter. (464) 

f- ,v Aisa narrated a unique hadith about the number of sucklings which make marriage 

unlawful. She said that the Koran fixed the number at ten times, then the ten times was 

abrogated to five. This verse was the last which the Prophet read before he passed 

away. (465) `Äisa's hadith was not easily accepted by some Sunni jurists. For instance, 

`Abd allah b. Al-Abbas, `Arwa b. AI-Zu-bier and Säid b. t1-Mnsayyab(466) and Malik 

stated that suckling even for one sip makes the marriage unlawful, but it must be for 

one, who is under two years of age. (467) Abn Hanifa held the same opinion, while 
V 

O11-Safi i considered these sucklings and over unlawful, because the Prophet regarded 

one or two sucklings as lawful, as Äisa reported. (468) Others such as`Aisa and Hafsa, 

the Prophet's wives, accepted up to ten sucklings. 

Näfä reported that Salem b. ̀ kbd allah b. 4 Omar told him that`Aisa sent him to her 

e sistertjmm Kültüm, to suckle him when he was a baby. Xisa asked her sister to suckle 

him ten times to make him mahram for her. Salem said that+Umm Kültüm suckled him 
.. ý_. 

three times then she felt sick before she reached the ten times. Therefore, he could not 

visit' sa. (469) In addition, Näfä narrated that Hafsa sent`Asim b. eAbd Allah b. Said to 

her sister Fatima, to suckle him ten times. He was a baby at that time. Fatima did suckle 

him and he could thus visit Hafsa at any time. (470) 

c. non-Muslim women and slave women 

Concerning the matter of women who were considered as "What your right hand 
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possesses". (401) Sunna divided these groups of women on the basis of religion and 

freedom; Muslim, non-Muslim andSlaves. The Koran forbids any man from marrying 

or having sex with a married woman (4: 22). The Prophet said "Whoever has intercourse 

with a married woman will not be acceptable among us". This whether the woman was 

pregnant or not. (402) The women, who were in the category of what the right hand 

possesses or concubines, were usually captives of war or slaves. The Koran stated that 

Muslims do not marry the non-believing women till they become believers (2: 221). 

In the light of the Sunna, according to the Koran, the Prophet believed the 

difference in faith would cause the dissolution of the marriage. During the earlier days of 

Islam, many cases of separation occurred between couples because of differences of 

faith. Ibn`Abbäs reported that the Prophet announced that "If a man becomes a believer 

before his wife, he must leave her in case she does not embrace Islam. Besides, a 

woman should separate herself from her non-Muslim husband. For instance the Prophet 

dissolved the marriage of his daughter, Zain4b when her husband, Al-Rabi b. t1-`Äs was 

still a pagan. Later after two(403) or six years(404), when he converted to Islam, the 

Prophet restored their marriage. Some references state that new contract was drawn-up 

(405), others mention that it was by the same contract, as narrated by Ibn Abbäs(406), 

the second is more accurate(407) the Prophet split up and gave back many women, and 

when the husbands converted to Islam, their women came back to them, even if they had 

a second husband(408). Because, as the Prophet stated a woman is always lawful for 

her first husband if he is a Muslim. (409) It is worth mentioning that all the marriages, 

which the Prophet dissolved were between Muslims and pagans. 

However, Sunni doctrines had two opinions about the marriage between a Muslim 

man and a Christian or Jew. The companion, ¶Abd Allah b. 'Omar, refused marriage 

between Muslims and Christian women. (410) While Malik stated that a Muslim man 

may only marry free women from ®ºhl al-Kitäb, people of the book, such as Jews and 

Christians. (41 1) Malik, believed that only Muslim slave women are lawful for a Muslim 
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man, while the slaves from Ahl Al-Kit-ab are lawful as concubines, "What hand 

possesses" only. Besides, pagans could not be concubines. (412) Abü Hanifa and 
V C- 

! J-S i had another judgment about this point. They accepted marriage between a 
v . - Muslim man and a woman of Okh1 J1-Kita-b. Qk1-Säfi i explained or understood the verse 

of the Koran (2: 221), saying it meant the pagan as distinct from a non-believer, which 

does not include Christians and Jews. (413) He confirmed that marriage to christians and 

jewish women is lawful. (414) Abn Hanifa mentioned one condition for marriage 

between a Muslim man and the ON OLl-Kitab saying "if the marriage is performed in the 

presence of two women of the bride's faith". (415) However, it was generally agreed 

that Muslim woman can never marry a non-Muslim man. Some references stated that 

there was a political reason for this prohibition, saying "the influence of the idolatry of 

the people of Arabia, during the time of the Prophet, lead him to do this". (416) 

In general, the books of Hadith did not mention this point, but they concentrated 

on the marriage between a Muslim man and non-Muslim woman. However, the idea of 

such marriages was not generally accepted by the companions and the Sunni doctrines, 

because some rejected it, (417) while others only accepted it for the free non-Muslims 

such as Christian and Jews, (418) while others still supported it without any 

conditions. (419) The Prophet himself married two Jewish women, Safiyya and 

Juwayriyya, who were captive women. The Prophet had a Christian slave-concubine 

"Mariya". 

Marriage to slave girls 

Following the Koran (4: 24) the Prophet declared that a man may not marry a 

slave girl, unless he could not pay a mahr for a free woman. As a Sunna, Ibn 4bbäs 

narrated that the Prophet disliked the idea of marrying a slave girl if a man already had a 

free woman. (420) Malik held this opinion, adding "It is hateful for a free woman and a 

slave woman to be together" as'Abd alläh b. ̀Omar said. (421) Malik stated that marriage 
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to a slave woman is disliked, but not prohibited. Therefore, a man can marry a slave 

woman but only under certain circumstances and in cases of necessity. 

- if a free man cannot pay mahr for a free woman 

-a man could marry a slave girl if he was afraid of a fornication (Zina). (422) 

- Malik reported another condition from the successor, SM b. Al-Musayyab, 

saying that a man can marry a slave girl if his free wife accepts this marriage. In this 

case, the free wife has 2/3 of his days, which means she can have 2 days and the slave 

wife has only one day. (423) eAli b AbVTa-lib mentioned the same idea. (424) 

It was reported that the companion Ibn `Abbas, was against marriage to a slave 

woman, saying that if a man had a slave wife and then he married a free woman this 

marriage would cancel the marriage of the slave wife, making it a divorce for her. 

W-Nasä was not sure about this hadith, however he reported the same opinion from 

(l-Hassan and Al-mazni. Besides Ibn ̀ Abbäs declared that the Prophet hated the idea of 

keeping a slave and a free wife together. Also he said that a man may only marry one 

slave woman, because he cannot marry a slave if he already has a slave wife. (425) Jäbir 

mentioned that a man cannot marry a slave if he already has a free wife, but he can marry 

a free woman if he has a slave wife and that he who can afford to pay mahr to a free 

woman should not marry a slave. (426) 

Concerning this subject, it is vital to mention an important hadith from the 

Prophet who said "the man who sets free his slave girl and then marries her, will get two 

rewards". (427) 

d. The Marriagea' the Prostitute 

Prostitution existed before Islam when a slave girls used to prostitute themselves 

in order to have money to give to their master. The Koran mentioned this fact saying "do 

not force your slave girl". (428) These kind of women still existed and were active 

during the time of early Islam. They had special places in markets and the public streets. 
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Usually, 'they stayed away from their tribes. (429) Prostitution was too strongly 

established to be removed or abolished. Therefore, the Prophet was against marriage 

between Muslim men and prostitutes. It was reported that a man came to the Prophet 

asking him if he could marry a prostitute named Inäq, who was supporting him with her 

own money. The Prophet disliked the idea saying "Do not marry her". (430) When he 

was informed that she supported him the Prophet said "what she gains is forbidden and 

her money is unlawful. (431) Also, the Prophet declared that "the mahr of the prostitute 

is unlawful as is the price of the dog and the price of wine". (432) 

e. Prohibition of Marriage during the` Idda 

ýIdda is a period of time, which should be observed and respected by any married 

woman who has lost her husband or who has been divorced. The Koran (2: 231), (65: 4) 

and Sunna regardeddIdda seriously, the most important aim of theeIdda is to be sure that 

a woman has not conceived by the previous husband. Watt explained saying "it is very 

important for a man to have definite knowledge of the physical paternity of their wive's 

children". (433) I-Idda was a new system in the marriage structure in Islam, since it did 

not exist in the pre-Islamic period when women used to marry without observin idda 

even if they were pregnant. (434) In the view of the Koran and the Sunnarldda has two 

elements; 

a. the time forIdda 

b. the place where the'Idda should be spent. 

a. the time of `Idda depends on the status of the woman. For 

instance, if she is a widow, her'idda is four months and ten days (2: 234). While the 

divorced woman has an` idda of three months or three courses (2: 228). In the case of free 

women, while a slave woman'sidda is two courses or two months and five days, for a 

widowed and divorced. In cases of pregnancy, both the widow and the divorced woman 

have their`idda until their delivery, without any distinction between a free and a slave 
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woman. (436) The Sunna gave another type offidda for captive women and slave 

women, who were received by a man as a present or whom he purchased. Their" idda is 

one month, it was called'I tibrä before a man has sexual intercourse with them. (437)Ibn 

¶Abbas narrated that the Prophet fixed theliddaRof the woman who asks for Xal'to one 

month only. (438) Another Sunna was for umm al"walad whose iddä was fixed to four 

months and ten days. When she lost her master. (439) HoweverAbd allah b. COmar said 

it is one month only because she was not considered to be a married woman. (440) 

In general, Idda is required for any woman whether she is a slave, free, divorced 

or widowed or planning a further marriage or not. Therefore, the virgin girl who has 

separated from her groom before she has had sexual intercourse with him, does not have 

to observe the idda. Also a slave virgin girl does not have to observe the'Istibrä. ' 

During theidda, a woman may not marry otherwise the marriage is considered 

unlawful. Also if she does marry before the end of her idda she must separate her self 

from her husband and spend her`idda apart from both husbands. As'Omar b. Al-Xattab 

stated in this case the woman can never live with the man who married her before the 

end of her`idda. (441) Malik reported that during Omar's reign a woman married during 

her`idda. Omar beat her and her husband, and then separated them. (442) The Prophet, 

allowed the woman the right to receive proposals for marriage during her`idda, but she 

could not arrange or discuss the mahr and the engagement until the end of the idda. (443) 

b. the place, where the idda should be spent, the Koran was definite 

about this matter saying that the woman must stay in her husband's house during the 

`idda unless she causes a scandal. In this case, she must leave her house (Sara a1-j'alaq - 

65). The Sunna adopts the same belief, but it deals with the divorced woman in two 

ways: 
e 

-the single divorced woman. 

- the triple divorced woman. 
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Concerning the single divorced woman, there is general agreement about her in all 

the Sunni doctrines. She should spend hertidda in her house with her husband during 

this time. Watt said that this gives them a second chance for reconciliation if the husband 

decides to take his wife back. He can do so during this time. (444) 

For the woman who has been triple divorced, there are two opinions about her. 

Some stated that she must stay in her husband's house, while others stated that she 

should leave the house immediately, because her husband cannot take her back if he 

wishes to do so, therefore, she is unlawful for him. (445) In fact, there was no clear 

hadith from the Prophet about the triple divorced woman neither did the Koran mention 

her directly. However, Ab- Hanifa insisted that the divorced woman whether she has 

been divorced once or three times, should spend her`idda in her husband's house and 

she may not leave it by day or by night. (446) Mälik held the same opinion saying "It is 

our custom". (447) 

There is one good reason forridda, which is to ascertain as to whether tthe woman 

is or is not pregnant. In the first case, the pregnant divorced woman whether she has 

been divorced once or three times should stay in her husband's house until she gives 

birth (65: 4). 

The Polygamy System 

"Polygamy has very old roots in Babylonian, Assyrian, Persian and Israelite 

practice. The Talmud formulated a rule to govern polygamy. This rule somehow found 

its way into Mohammedanism". (471) Islam by its two elements, the Koran and the 

Sunna, adopted polygamy and practised it according to two new conditions, these are; 

a. limiting the number of the wives to four maximum. 

b. to ensure equality and justice between all four wives. 
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a. The Koran established the right of the man to have four wives at the same 

time (4: 2). Qais b. ®1l-Rabi reported that when his grandfather embraced Islam, he had 

ten women. When he informed the Prophet, he told him "Choose four of them, 

wherever you wish and then separate from the others". (472) Another man had eight 

wives before the advent of Islam and the Prophet recommended him to choose only four 

of them. (473) Concerning this point, there are two opinions held by the Sunni jurists. 

The question was, which wives can a man keep? In Iraq, they said that a man should 

keep the first four wives he had. Unlike in Medina where they believed that a man could 

choose any four wives he wanted(474) because the Prophet did not mention this point. 

In support of this opinion, it was said that a certain man, named Nawfal b. Ql-Mug rä, 

who had fives wives, chose to be separated from the oldest wife, and this choice was 

acceptable in G1 Med na. (475) The Sunna deals with another point. It stated that a man 

cannot divorce all his wives, because the Prophet ordered Muslim men to choose four of 

their wives, not to divorce them all. Omar b. Al-Xattäb was strict about this point. It 

was reported that he threatened a man with stoning his grave, if he did not take back four 

of his wives, after he had already divorced all of them. (476) 

b. Justice and Equality 

The Koran (4: 2) allowed a man to marry four wives, but it added that if he could 

not be fair and deal equally between them, he should have only one wife. The Prophet 

used to say "God, I divide impartially that which thou last put in my power". (477) 

Equality between the wives is the main condition for the man who has more than one 

wife. Abi Huraira reported from the Prophet saying "When a man has two wives and 

does not treat them equally, he will come on the Day of Resurrection with a side hanging 

down". (478) A similar hadith was transmitted by Abü Huraira, saying "Who prefers 

one wife to the other will suffer on the Last Day". (479) The Prophet used to divide his 

days between his wives each one of them had her special day. (480) He used to meet all 
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of them every night to take care of them(48 1) each one had her own room within the 

mosque of O&1-Medina. The Prophet did not have a special room for himself. (482) 

Whenever the Prophet intended to go on a journey he used to cast lots among his wives. 

The one, who was chosen by lot, could join him. Once it was Aisa and Hafsa who were 

chosen. (483) 

When the Prophet felt sick in his last days, he asked his wives permission to stay 

in`Äisa's room. All of them accepted. When the Prophet passed away`Äisa was with 

him(484) and was buried in her room because the companion decided not to move him. 

His grave was where his bed was. (485) Due to that much was narrated about the special 

feelings, the Prophet felt for`Äisa. (486) The Prophet treated all of his wives equally 

giving them all the same level of support, good treatment and sexual satisfaction. 

The Woman's Right in the Polygamy System 

Although it is obvious that the man can marry without his wives permission or 

acceptance, the Prophet made it a Sunna permitting a woman to protest and to even ask 

for divorce if she did not want her husband to marry another woman besides herself. 

This fact was stated by the Prophet, who refused the marriage of his son-in-law ̀ Ali b. 

AbO Tälib, who was planning to marry bint Abi Jahl besides his wife Fätima. She 

complained to her father about the marriage. (487) The Prophet declared it in the mosque 

saying that the family of AbNahl asked for his permission to marry their daughter to`Ali. 

The Prophet refused and he gave Ali the choice either to cancel his marriage or to divorce 

Fatima. (488) The Prophet did not accept another marriage for`Ali, who did not take 

another woman until Fätima died. 

One should be careful about this point considering that the Prophet had a special 

authority. But011-Buxäi mentioned that the man can support his daughter and narrated 
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the Prophet's hadith about the new marriage of Ä1i. (488) This hadith proved that the 

wall or the woman can refuse another wife(489) but nothing mentioned about receiving 

the mahr in case the man insisted on marrying again. In addition if the man refused to 

divorce her, she could not prevent him but could only ask for Xal`by leaving her mahr 

and even more than her mahr. 

The Koran and the Sunna mention some points about inequality acceptance 

saying "They arrange an amicable settlement (4: 128). In case the woman accepted 

another, woman besides herself and for some reasons she wants to avoid divorce, 

preferring to stay with her husband, she has to accept inequitable treatment. There are 

two serious considerations: 

a. she might accept not to have sexual relations with her husband, (490 

b. she also ceases to ask for any support or maintenance from her husband. (491) 

Almost all books of Hadith stated that Sawda the wife of the Prophet, acted like 

this. It was reported that the Prophet had nine wives, but later on he started to divide his 

days between eight wives only(492) because Sawda cut off her sexual relations with the 

Prophet and gave Aisa, the youngest wife, her own day. (493) Sawda explained her 

action saying to the Prophet "Keep me. I have given my day to Aisa, perhaps I may be 

one of your wives in paradise. "(494) There were two explanations for Sawda's action. 

It was said that she was afraid that the Prophet was planning to divorce her, some said 

that she was old-(495) Others like Ibn Säad reported that it was because the Prophet 

had no confidence in her but this is not certain. (496) There was some confusion 

between Sawda and Safiyya, whose name was mentioned as the one who had no turn 

among the Prophet's wives, (497) but the majority mentioned Sawda who voluntarily 

gave her day to Aisa. Sawda was the oldest wife of the Prophet. He married her after 

Xadija. 

Malik mentioned that a man had an old wife and he married a young woman as 
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well. He gave his attention to the younger wife and he also gave the first wife the right 

to ask for divorce (Al-Taxyir), but she accepted to stay with him although he preferred 

the new wife. (498) `Äisa said that according to the Koran, if a woman wants to avoid 

divorce she can live with her husband without having sexual relations with him. (499) 

The books of Hadith mentioned another case of an unequal acceptance between 

the four wives. It is when the man marries a new wife. This point was reported by 

Umm Salma, who narrated that when the Prophet married her, he stayed three days with 

her, then he asked her if she wanted him to stay seven days with her before dividing his 

days equally between all his wives. 'Umm Salmi said that she only asked the Prophet to 

spend three days with her. (500) This hadith was the most important of all the Sunni 

jurists which deal with it in different ways. Although the majority considered the matter 

of virgin and non-virgin brides, they were not agreed about how many days the man 

should spend with his bride after the wedding ceremony. Some quoted Umm Salma's 

hadith as evidence that the Prophet spent three days with her instead of seven, since she 

was a widow. (501) 'Anal b. Mälik supported this hadith by transmitting a hadith from 

the Prophet saying "It is a Sunna that if a man married a virgin woman he should stay 

seven days with her. If he married a non-virgin he has to spend three days with 

her". (502) However, there was another opinion, which conflicts with this. For example, 

some successors(503) and Gll-'Oz i believed that the man should stay three days with his 

virgin bride and two days with the non-virgin. Ahmad b. Hanbal described this opinion 

saying it is very weak. (504) The third opinion was from Ahl O1-Küfa, the people of 

Küfa, who said that distinction between virgin and non-virgin brides was not 

necessary, therefore, the man should spend three days with his new wife whatever her 

condition. (505) Mälik confirmed that seven days with the virgin and three days with the 

non-virgin is customary. (506) A1-Säfi`i and Ahmad b. Hanbal held the same 

opinion(507) and Tir described this saying "It is considered as more accurate than the 

other opinions. (508) 
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The traditions support the system of polygamy and explained its needs and the 

reasons, which made Islam and the Prophet, to accept this system as a cure for the 

social, and moral problems of the earlier days of Islam. For instance, the wars and the 

expeditions caused serious events and effects, during which many men were killed, 

leaving widows and orphans without support and shelter. Besides the big numbers of 

captive women who were sold as slaves. Add to all this were the effects ensuring from 

the infanticide of baby girls. All of these elements caused the increase of females over 

males. Transmitters mentioned something about the Prophet's idea concerning this fact 

saying "the Last Day is when the number of woman are much bigger than the men, 

when each man has fifty women". (509) 
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CHAPTER THREE 

THE MARRIED WOMAN 

H. Lammens mentioned that the difference between a slave woman and a free 

woman is that the latter has her family and her tribe to support her against her 

husband. (1) However, information concerning the relationship between the woman and 

her original family is limited, because the traditions usually deal with the married 

woman, who became completely her husband's responsibility. 

Some hadiths from the Prophet showed that the relationship with the parents must 

be strong and close. 

The Relationship between the Married Woman and her Original Family 

a. the duty of the woman towards her parents 

It is obvious that the basic teaching of the Koran emphasises the necessity for 

good treatment, good relationships and the proper concern of the children for their 

parents. The Prophet upheld these points by adding further details concerning the best 

way of dealing with parents. Al-Hedäya mentioned that the word parents includes, 

besides the father and the mother, the paternal grand-father and grand-mother. (2) While 

the Prophet named the mother and the father as of prime concern and he also mentioned 

the relatives in general. 

The Prophet was concerned about the family ties when he said "God said to 

®J-Rah -m (family tie) who attached you attached him and who cut you cut him" and 

"Whoever cuts-off his relationship with his family will never enter paradise". (3) There 

is another hadith from the Prophet saying that "the most preferable things for God are; 

praying, good relationships with and good treatment for the parent and fighting in the 
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way of God". (4) (A1-Nawawi mentioned a similar hadith from the Prophet saying that 

the Prophet was asked which actions would reward the Muslim with paradise and keep 

him from Hell-fire. He replied "to obey God alone, to give Zak-at and to keep in touch 

with relatives". (5) 

The Prophet declared that "He who wishes to enter paradise through the best door 

must please his father and his mother". (6) He gave the mother and the old parents his 

main attention Abü Hnraira narrated a remarkable hadith from the Prophet saying that 

when the Prophet was asked "who deserves the best attention" ? He said "Your mother 

(three times) then your father". (7) It was reported that'Asma'b. Abu Baker told the 

Prophet that her mother, who was polytheistic, visited her. 'Asmä'asked the Prophet if 

she could retain her relationship with her pagan mother. The Prophet told her "Keep 

your relationship with your mother, God did not prohibit talking to the one, who did not 

fight against you in religion". (8) One may believe that this hadith refers to the mothers 

only while the fathers and the brothers could be warriors. 

Abü Hüraira reported a unique hadith saying that the Prophet declared that "May 

he be humbled (three times) the one who finds his parents in their old age, one of them 

or both and yet does not enter paradise". (9) In this hadith the Prophet did not distinguish 

between daughters and sons, making this a duty shared between them to take care of 

their old parents. 

As an orphan, who lost his parents when he was a child, the Prophet showed his 

respect and kindness towards his foster-mother, Halima from Ban Säad Ibn Baker, who 

nursed him till the age of five. (10) Transmitters mentioned that when she used to visit 

him, the Prophet used to invite her to sit on his coat and welcomed her warmly. (11) 

The Prophet made an additional stipulation concerning the behaviour towards 

parents saying that "Any vow from the parents, due to be carried out by their children" 

this was a duty for the girls and boys towards their parents, an obligation during the life 

time and even after the death of their parents (12). These vows are usually religious 
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wishes such as; fasting, praying and performing the pilgrimage. It was reported that a 

woman came to the Prophet, asking him if she could fast on behalf of her mother, who 

died and a month of fasting is due from her. The Prophet allowed her to do this. When 

she asked him if it was lawful for her to perform the pilgrimage on behalf of her mother 

who died before she was able to perform it. The Prophet said "yes, you can". (13) It was 

mentioned that a woman asked the Prophet if she could perform the pilgrimage instead 

of her father, who was too old. The Prophet accepted this. (14) 

According to Ibn"Abbäs, it seems that the brother could also carry out his sister's 

vows and vice versa. Ibn `Abbas narrated that a man asked the Prophet if he could 

perform the pilgrimage on behalf of his sister, who had died. The Prophet told him "If 

she left a debt, would you pay it" ? the man said "Yes" then the Prophet said "so give to 

God his dues first". (15) Ibn`Glmar reported that a woman asked the Prophet if she could 

pray on behalf of her mother, who vowed to pray but had died suddenly. The Prophet 

permitted her to do so. (16) 

As a Sunna, the married woman could give her parents a Sadaqa (charity). The 

Prophet encouraged his wives to do so. For instance, when his wife Ma jmnna, set free 

her slave girl, the Prophet told her that if she gave her slave girl to her maternal uncles, 

her reward could be more greater. 07) In addition, a woman told the Prophet that she 

gave her mother a slave girl as a sadaqa, but when her mother died she took back the 

slave girl as inheritance. She was wondering whether her reward is certain in this case. 

The Prophet told her that her reward was certain. (18) 

b. the duty of the family towards the married daughter. 

Ibn `Abbäs gave some informations about the development of the relationship 

between the married woman and her original family. He said that "the widow in 

pre-Islamic times was cut off from her family and her destiny was determined by her 

dead husband's family, while her family had no right to interfere". 09) 
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Through the Sunna and the Hadith, the Prophet is known as the father of four 

married daughters. He was described by Muir saying "As a father, the Prophet was 

loving and tender". (20) The Prophet's attitude towards his daughters established certain 

practices for the important role which the parents should have for the benefit of their 

daughters. 

Under certain circumstances the presence of the parents is considered vital: 

a. to treat their daughter with concern and love 

b. in case of serious dispute between her and her husband 

c. in her sickness 

d. the support of the family 

e. to treat her children well 

f. the duty of the family towards its divorced daughter. 

a. the close relationship between the Prophet and his daughter Fatima (21) expresses the 

warm feeling and the kindness which should exist between family and daughter. 

`Aisa gave interesting information about the deep link between the Prophet and 

Fatima. She said that when Fatima used to visit her father, he usually kissed her and 

took her hand and would make her sit by his seat. Also, when the Prophet went to see 

her she used to do the same. (22) In addition, Muir mentioned a touching hadith from 

the Prophet reporting that the Prophet said to his daughter Fatima a short time before he 

passed away "My daughter, I have received intimation of my approaching end". When 

Fatima burst into tears, the Prophet asked her "Why weepest th: ou;, '' my child be 

comforted, for verily thou art the first of my people that shall rejoin me". Hearing that 

Fatima dried her tears and smiled pleasantly. (23) 

Unlike her sisters, Fatima held a unique position when the Prophet mentioned 

her, he placed her among the four perfect women who were Mary b. ̀Imrän (Jesus's 
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mother), Xadija (the Prophet's first wife) and`Äisa (his beloved wife). (24) Fatima had a 

special tie with the Prophet's wives. She used to be the intermediary on some occasions 

to make peace (settlement) between the Prophet and his wives, who used to send Fatima 

to discuss their demands with the Prophet instead of going to him themselves. (25) 

b. in cases of dispute 

The Koran stated that in case of dispute between the woman and ther husband 

there should be two arbiters from their families to resolve the problem (4: 35). The 

Prophet made it a Sunna that he was always ready to solve any argument between 

Fatima and her husbandýAli. Sahl b. Said narrated that one day when the Prophet knew 

that Fätima had a dispute with`Ali, the Prophet visited her and then tried to meet`Ali in 

order to solve the problem. At last, he found him lying in the mosque and his clothes 

covered by dust. The Prophet told him "Wake up Abü Tura"b". (26) 

The companions expressed concern about their daughter. Traditions mentioned 

that Abü Baker and Omar b. A1-Xattab were involved in the dispute which arose 

between the Prophet and his wives, especially Aisa b. Ab- Baker and Hafsa b. 1bmar b. 

Al-Xattäb. Although Umm Salma, one of the Prophet's wives, was upset because of 
Omar interfering in this matter, the Prophet allowed his wives to consider their parents 

opinion and to ask them for advice. Transmitters narrated how angry`Omar and Abn 

Baker were. They even slapped their daughters and supported the Prophet. (27) 

When Äisa was accused of adultery, she asked permission from the Prophet to 

return to her fathers home. (28) Bu mentioned that Aisa complained that her parents did 

not act to support her against the rumour, but they kept silent while her father asked her 

to go back to her husband's house. In fact, her father was frustrated and he swore that 

he would cut-off his maintenance from Mistäh, who was one of the group, who 

encouraged the rumour against`Aisa. (29) Abü Sayba narrated that`Aisa always repeated 

that her father would speak to her roughly any time she had a quarrel with the 

t-e. i/ 
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Prophet. (30) 

c. in cases of sickness 

Al-Barä'described how tender Abü Baker was towards his daughter ; kisa. He 

reported saying "I come with Abü Baker". When he arrived at Al-Medina where `Aisa 

was sick, suffering from fever, Abü Baker stood beside her bed saying "How are you 

my beloved daughter" and he kissed her cheek. (31) Ibn Ishaq added that when Ä'isa 

was ill, she stayed in her house and her mother nursed her. (32) 

d. the support of the family 

All books of Hadith and other sources give a lot of informations about the dower 

and how much the groom should pay to the bride, but very rarely was reported what the 

family might give their daughters as wedding gifts or what is called (Jihäz). Stern 

mentioned that the Prophet asked Umm'Ayman to prepare Fatima's Jihäz which were a 

couch of woven palm leaves, a leather vessel and a leather cushion stuffed with 

fibre. (33) Al-Nas-a reported that these were the Prophet's wedding presents to his 

daughter, Fatima. (34) On her wedding day, Fatima wore two burdas of striped clothes 

of good quality and two silver bracelets made yellow with 1affron. They were artificial 

because the Prophet disliked Muslims to wear gold. (35) In addition, Zaineb, the other 
... 

daughter of the Prophet received from her mother Xadija, a necklace made of onyx, on 

the occasion of her marriage. This necklace was mentioned when Zaineb's ex-husband, 

akl-Rabb. ®J-`As, was captured by Muslim soldiers. Zaineb sent her necklace to be a 
0 

ransom for his release, but the Prophet did not accept it and sent it back to her because it 

was a present from her mother. (. 36) 

Besides the wedding presents, the Prophet used to give his daughters gifts from 

time to time. For instance, Ibn Naiil narrated that one day the Prophet received a gold 

ring from the Negrds of Abyssinia. He gave it to his daughter Zaineb saying "Take this 
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and you will look nice". (37) 

Another remarkable sunna from the Prophet and his companions was reported 

that they used to support their daughter with regular maintenance. Ibn Ishaq mentioned 

that the Prophet used to include his daughter Fatima when he divided the booty among 

Muslim people. Fätima's share was two hundred Wasaq (wheat) and her husband's 

portion was one hundred. (38)"Omar b. Al-Xattäb acted as the Prophet did towards his 

daughter. It was reported that when a dispute arose between the Prophet and his wives, 

who asked him to increase their maintenance, ebmar gave his daughter Hafsa some 

advice in order to save her marraige. He told her "Do not ask the Prophet for more than 

he can afford, do not protest in order not to offend him or stop talking to him, and ask 

me for whatever you want". (39) 

The brothers were also likely to support their sisters. It was narrated that the 

Prophet encouraged a man to give his slave girl to his sister, telling him it would be 

much better. (40) 

e. - o treat her children well 

Transmitters narrated how much Fatima's sons, A1-Hassan and A1-Hussein, were 

loved by their grandfather, the Prophet. Al-NaS reported that the Prophet used to call 

them "my sons" and when Fätima gave birth, the Prophet asked her husband'Ali "What 

did you call my son". (41) It is due to that hädith, the son of the daughter was considered 

as a member of her original family. (42) Although O1-Hassan and Al-Hussein were the 

only newphews the Prophet had, at that time he had nieces from his daughters Fatima 

and Zaineb. However, only the son is mentioned while the girl of the daughter is not. 

Among the Si'ites traditions, there are numerous Hadiths regarding the deep links 

between the Prophet and his daughter Fatima and her two sons. In addition, the Sunni 

traditions contained many, such references especially A1-Nasä'Ps and Tir's books. 

Mismär the slave of'Amr. b. Saäd, transmitted that the Prophet said "God, those are my 
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family". (43) 

(Al-Tirmidi mentioned that`Aisa was asked, who was dearest to the Prophet. She 

said "Fätima". When she was asked who was the dearest among the man, she replied "It 

was her husband ̀ Ali". (44) A similar hadith was narrated but with different names, 

when `Aisa(45) and her father, Abn Baker, were considered the dearest to the 

Prophet. (46) The companion Abu Huraira, narrated that the Prophet used to embrace 

A1-Hassan saying "God, I love him so I beseech you to love him and to love those, who 

love him". (47) Usäma b. Zeid reported saying that one day he saw the Prophet holding 

al-Hassan and Del-Hussein to his lips and he said "these are my sons and my daughter's 

sons". (48) Ibn`Omar narrated that the Prophet said 'MI-Hassan and Ok1-Hussein are my 

off-spring in this world". (49) 

By contrast with many hadiths about the nephews of the Prophet, It was hard to 

find any details about his nieces. Only once, Zaineb's daughter was mentioned in the 

book of Hadith, her name was ignored while some was hardly mentioned in few 

sources. Her name was'Umaima. (50) Bu said that the Prophet used to pray in the 

mosque while he was holding her on his shoulder. (51) 

f. 'he duty of the family towards its divorced daughter 

The Prophet made it a Sunna when he declared that the best place for a divorced 

woman should be her family's house, because he believed that the family must have full 

responsibility for their daughter in case of divorce. It is the same duty which they had 

before her marriage, in other words to support and maintain her. 

Suräga b. Mälik narrated from the Prophet saying "Shall I not teach you the best 

way of charity, maintaining your divorced daughter, when she has been returned to you 

for she has no one to keep her except you". (52) 

The Sunna laid down some rules which made the relationship between the 

married woman and her own family strong, when it stated that if there was any hurt or 
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attack against the woman, her own family had the right to receive compensation. Ibn 
V 
Sihäb, said "the Sunna is, if a man hurts his wife, he should pay a blood-money". 

Mälik added that the husband would not be punished, if it was an accident. (53) 

M . lik called the woman's own family (®dl! Usba). He believed that if a woman 

committed a crime, her relatives from her father's side should pay the compensation to 

the victims relatives saying "Since the days of the Prophet and till our days, the family 

should pay the compensation". (54) 

On the other hand, if the woman was killed, the Sunna stated that her tribe gets 

the blood-money in case her husband or her children were from different tribes. 

Whether the situation was vice versa, M . lik said "If the father was killed by an accident 

and left only daughters, they can have the blood-money. But, if the man left a son, he 

will get all the compensation. (55) In case the married woman died, there are two 

situations: 

i- if she left children 

ii - if she did not leave any child or if she was childless. 

i- if there are any children, they and her husband inherit, while her family can not have 

anything. (56) The Koran fixed one-quarter for her husband and the rest for the children. 

(4: 12) 

ii- if the woman had no children, her husband and her family share her inheritance. It is 

mentioned in the Koran that the husband gets half (4: 12). 

Concerning the share of the grandmother and grandfather there is some different 

opinions. The Prophet gave the grandmother 1/6. It was narrated that a grandmother 

came to the Caliph Abü Baker asking for her right of inheritance from her daughter. 

Abü Baker told her that there was nothing about her in the Koran, but some companions 

ensured him that the Prophet gave the grandmother 1/6, then Abü Baker stated his right 

officially. (57) 
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Comparing between Ibn ̀ Abbas and Mälik, it was found that Ibn ̀ Abbäs gave the 

grandmother 1/3, the rest to the grandfather apart from the 1/2 which is the husband's 

right. (58) whereas Milk gave the grandfather 1/3, her husband 1/2 and the grandmother 

1/6. 

Concerning the right of the maternal and paternal uncles in inheritance, Mälik 

rejected their right, unlike Zeid b. Täbit who allowed them to inherit from their niece, the 

rest after the husband who gets 1/2, the grandmother 1/6 and the grandfather 1/6. (59) 

The Koran and the Sunna mentioned some reasons which prevent the family from 

inheriting. These conditions are regarded as a general rule. The Koran stated that the 

pagan cannot inherit from the Muslim. The Prophet added that the Muslim cannot inherit 

from the pagan and vice versa. (60) Some jurists regarded both marriage and the 

inheritance as prohibited and unlawful with the pagan. This was IbmrOmar's opinion. 

Other companions and some successors believed that the Muslim can marry the 

non-Muslim woman like Jewish and Christian as long as she embraces Islam like 

Safiyya and 7uwaryya the Prophet's wives. But, the marriage between non-Muslim men 

and Muslim women is out of the question. (61) 

V e` 
Malik and o1-Safi i mentioned that anyone who apostates Islam after he converted 

to it then his family cannot inherit from him or her and the property and money should 

go to the Muslim group, while Abu- Haifa, ON Okl-Knfa agreed with"Ali b. AbUTa-lab 

and Ibn MasTd who said that the Muslim relatives can inherit and in case he had none his 

fortune should go to the Muslim community (Bayt gj1-Mäl). (62) 

The duties of the woman towards her husband 

The Prophet stated the man's rights by the following in his farewell pilgrimage: 

a. the woman cannot receive anyone her husband dislikes. 

b. the woman cannot go out without her husband's permission. 
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c. the woman cannot fast without his agreement. 

d. the woman cannot spend his money without his knowledge. 

e. the woman should obey her husband fJýº1 'aiz . 
f. the woman should save his honour (Zina -1... ý _. 

The Prophet ends his speech by saying "If she disobeys you, you can beat her and 

abandon her"(63) as the Koran stated (4: 33). 

a. to receive anyone without his permission 

The Prophet laid down some conditions for men who may visit the woman in her 

house. MawlaCOmar b. fLl-`As narrated that the Prophet forbade men from visiting 

women while their husbands are away as he was not happy about the situation. (64) He 

said "The devil circulates in you like your blood when a man meets a woman alone". (65) 

Not only male strangers, but also some relatives are not allowed to visit her. ̀Ugba b. 

`6nür said "A man asked the Prophet about the relatives of the women's husband. He 

replied "they are the same as the death, especially his brothers. (66) 

The Prophet created a category of men who are able to visit the woman without 

any conditions. They are her mahram(67) such as; her father, brother, maternal and 

paternal uncles, father-in-law, nephew and those who have not reached the age of 

puberty. Jäbir reported that the Prophet said "No man can spend the night in the house 

of a married woman unless it is her husband.. ' _ý "(68) However she 

needs her husband's permission. (69) It was narrated that the Prophet was not pleased 

when some men visited 'Asmý' b. Omir, Abü Bakr's wife, while Abn Bakr was 

absent. (70) 

There are some types of men whom the Prophet was against anyone receiving. 

He described them saying "Men who behave and dress like women". (71) In another 

Hadith, the Prophet cursed these types of men and also women who behaved and 
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dressed like men. * 

To conclude, one can say that the main point of this matter is to prevent a woman 

from being alone with a man in a private place or an enclosed place with no mahram 

because the Prophet believed that "When a man and woman meet alone the devil will be 

the third party". (72) But, as the Sunna stated, women can mix with men in public 

places. For instance, in the mosque and at wedding feasts as the Prophet allowed. 

b. goingout of the house without her husband's permission 

The Prophet allowed a woman to go out of her house without asking for her 

husband's permission in two cases: 

- for a short time and for a necessary reason 

- to the mosque 

-a short time after the Prophet curtained off his wives it was narrated that'bmar 

b. Al-Xattäb saw some women. With them was Sawda, the Prophet's wife. Although 

it was night and dark, ̀Omar recognised her because she was sizeable. When the Prophet 

was informed about ̀ Omar's suggestion of preventing women from going out the 

Prophet said "God allowed the women to do so for a vital reason. " (73) 

- Umm`A iya transmitted that the Prophet ordered women to go to the mosque on 

the occasion of two feasts saying "Women such as those who stay indoors, the young 

and spinsters and those who have a period and cannot pray, can join the prayer 

meeting". (74) If anyone does not have a dress the Prophet said "She can borrow her 

sister's dress". (75) 

Ibn ̀ Abbäs reported that the Prophet used to take his wives and his daughters to 

the mosque on the days of the two feasts. (76) Besides the occasions of feasts, women 

were allowed to go to the mosque every night, also they used to join the Prophet when 
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he was praying. It seems that they used to be in the last rows. According to Abü 

Hiiraira, who narrated from the Prophet, saying "the best rows for women are the last 

rows and the worst ones are those at the front". (77) 'Aisa mentioned that the rows for 

women in the mosque were at the back and were hidden by a curtain. (78) Ibn`Omar 

announced that the Prophet allowed women to go to the mosque at night saying "If they 

want to go to the mosque, do not forbid them". (79) It was reported that Omar b. 

fäl-Xatt b's wife used to say to him that she wanted to go to the mosque unless he did 

not allow her. ̀ Omar used to keep silent. (80) 

After the passing of the Prophet, this practice was disliked by some companions 

such as Aisa, who said "If the Prophet had seen what women did in the mosque, he 

would have prohibited them from going there, as were the women of Israel. " (81) In 

addition, Umm Salma, the Prophet's wife narrated saying that the Prophet preferred a 

woman to pray in her room rather than in the mosque. (82) On contrast, Ibn 'Omar 

insisted that the Prophet allowed women to go to the mosque at night. His son refused 

this idea and insisted on preventing women from exercising this right. IbnCOmar was 

angry and said to him "How dare you say no and the Prophet said yes". (83) 

Malik mentioned that the Prophet said "If the woman wanted to visit the mosque 

at night, she should not perfume herself. "(84) Abü Huraira disliked women to apply 

perfume. He advised a woman to remove her make up saying that the Prophet preferred 

that. (85) 

The Sunni jurists hold two opinions. Sufyän Ol-Toüri said "I hate the idea of 

women going out even on the two feast days". On the other hand, Ol-Safi i believed that 

women may go to the mosque, as a Sunna, he preferred women to be without make-up 

when they go to the mosque but, none can cancel this right by preventing them from 

going. If they insists their husbands shall allow them. (86) Miilik holds the same ideas 

and in his book ''l-Muwatta', he mentioned IbneLimar's opinion which supported the 

right of going to the mosque for women. 
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As a result, the woman was not prevented from going to the mosque and her 

husband should allow her according to the Prophet's sunna and Hadith. 

When a woman needs permission from her husband 

1. any place she wants to visit 

2. to go on pilgrimage 

1. Ibn `Abbäs transmitted that the Prophet said "A woman should not travel without her 

mahram". This is supposed to be a general belief, only Abü Hanifa said that a slave girl 

and'Umm Al-Walad may travel without mahram". (87) 

Among the hadith there is more than one opinion about how long and for how 

many days women may not travel without mahram. (88) Abü Huraira narrated from the 

Prophet saying "A woman may not travel for more than two days". (89) Others said that 

the Prophet refused her travelling without mahram even for one day and one night. (90) 

Ibn`Omar narrated another hadith from the Prophet saying that a woman may not travel 

more than three days without mahram, (91) such as her father, brother, husband, or her 

son, or any other mahram. (92) 

2. To go on pilgrimage 

It was reported that a man, who prepared himself to take part in an expedition, 

told the Prophet that his wife wanted to go on pilgrimage. The Prophet told him "Go 

with her instead of going with the army. (93) When ̀Aisa complained to the Prophet that 

she did not do theeOmra, "the Prophet asked her brother to take her with him. (94) So, 

according to the Prophet, women may not perform the pilgrimage unless accompanied 

by a mahram or with her husband. If the woman has no mahram, (hl Al-Küfa and 

Sufyän Odl-Toüri were faithful to this idea saying that she cannot go to the Hajj(95), 

while Mälik and ßßl-Säfi i dealt with the matter from a different point of view they 
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considered the woman, who had no mahram to go with her or if the husband was busy. 

Malik said that a woman can go on the pilgrimage without mahram if the road is safe, 

and if she travels with a group of women. (96) The reason behind this judgment was a 

religious one. Malik explained saying that "in order to get the opportunity to perform the 

pilgrimage". (97) There is a hadith from the Prophet, who encouraged people to travel in 

groups saying "Evil is with one or two persons, who travel alone, but not with 

three". (98) The spirit of this hadith support this idea. 

c. not to fast without her husband's agreement 

Fasting in Ramadän is a religious duty for any Muslim, man or woman. 

Therefore, a married woman does not need permission from her husband: however, if a 

woman wants to fast voluntarily for extra days in addition to Ramadan, the Prophet 

stated that she should ask the permission of her husband. (99) 

It was narrated that a woman came to the Prophet, complaining that her husband 

beat her because she fasted. Her husband told the Prophet "she keeps on fasting and I 

am a young man who cannot control his sexual needs". The Prophet then declared that a 

woman may fast only with her husband's permission, if he is with her. But, if he is 

away, she does not need his permission. (l00) 

d. not to spend his money without his knowledge 

Muhammad b. Nafie narrated that the Prophet said "If a woman spent her 

husband's money without his permission and knowledge, he has half the reward and 

she is the guilty one". (101) 

It was reported that some women asked`A'isä and Hafsa the Prophet's wives, if it 

is lawful for a woman to give charity from her house without asking her husband. Both 

Risa and Hafsa took up a small stick from the ground and said "Not even the weight of 

this". 002) 
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Another hadith originating from the Prophet says that "the food is the best of the 

property" this was when some women asked him if they can give food away without 

their husband's permission. (103) `Äisä narrated from the Prophet saying that "women 

can give food as sadaqa, but on condition that their family does not suffer". This was 

regarded as a reward for the man, by virtue of what he has earned, and comes from both 

the man and the woman. (104) Abü Däwtid reported that the Prophet allowed women to 

give away as Sadaga "ol-Rütab". (105) 

Concerning this issue, it seems that a woman may not deal with her husband's 

money without his permission and this is regarded as a general rule. But how about her 

own money ? IbntOmar transmitted from the Prophet saying "A woman cannot spend 

her money without her husband's permission as long as she is married". (106) 

Another contradictory hadith given by the Prophet stating that "the pious woman 

is the one who is good looking, pure and honest with her husband's money". (107) The 

Prophet spoke about the husband's money only. 

There are differences between the transmitted and also among the Sunni savants. 

Both end up with two different points of view: 

a. a woman may not do anything with her own money without her 

husband's permission. 

b. a woman has the right to deal with her own money as she wishes. 

- M'usä b. 'Isma 1 reported that the Prophet said "When a woman is married she has no 

right over her money, because her husband is responsible for her and her money". (108) 

Abü Däwüd explained the meaning of this hadith saying "her money" could have two 

meanings. It could be her husband's money and he gave it to her, or it could be her own 

money, but the Prophet disliked her spending it. Abü Däwüd mentioned that she has to 

ask for her husband's advice according to a hadith from the Prophet who believed that 

she was not able to deal with her own money. (109) 

- others believed in the opposite explanation, which gives the woman freedom to deal 
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with her own money, but not with her husband's money. 

O11-Nasal in his book 'Sunan' held this opinion and mentioned that when 

Ma f miina, the Prophet's wife released her slave girl she did not ask the Prophet and 

when he knew he was not angry with her. He just told her that it would be much better 

for her if she gave the slave girl to some of her relatives instead. In addition, a1-Nassi 

mentioned an interesting point saying that when the woman reaches the age of maturity 

she has the right to control her own money. (110) This means that the Prophet meant the 

minor married woman when he declared that she cannot deal with her own money 
V c- 

without her husband's pennission. cAl-Safi i mentioned that the married woman has the 

right to deal with her own money without any interference from her husband. (111) Levy 

held the same idea saying that there is no community of property between wife and 

husband because he controls his belongings and she controls hers. (112) 

However, it seems that there is no obligation for a woman to discuss the spending 

of her money with her husband. But, it is usually preferable and likely for her to do so 

out of consideration for him. This was stated by AI-Nasg(113) and Abn Däwüd. (l 14) 

For example, Umm Salma, the Prophet's wife used to ask the Prophet if she could look 

after her children from her first husband by supporting them from her own money and 

the Prophet used to encourage her. (115) 

e. she should obey her husband 

a. not to abandon the matrimonial bed 

b. the disobedience of a woman (Nüsüz ®J-Marä' ) 

Abu Hüraira narrated from the Prophet saying that "When a woman, who has 

been called to join her husband's bed and disobeys, then he spends the night angry. The 

angels curse her till the morning and, therefore, he who is in heaven, displeased with her 

till her husband is pleased with her". (116) 

This hadith had general support from the companions especially Aisa, Ibn'Abb is, 
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Ibn'Omar and Abi Hnraira, who reported that the Prophet said that "When a man calls 

his wife to satisfy his desires, she must go to him even if she is occupied at the 

oven". (117) Zeid b. Ad Argam transmitted the same hadith with a slight difference, 

saying if the man desired his wife, she should join him as a vital duty towards her 

husband. 018) 

This point is regarded a serious matter concerning the man's right and e1-Buxa i 

mentioned that it is important, because child bearing is the main reason for the marriage, 

in addtion to the sexual enjoyement, as Abu Hanifa said. O19) 

b. the disobedience of a woman (AI-Nalis z) 

eÄisa narrated from the Prophet saying "If I had ever ordered anyone to postrate , n-. V 

before another, I would have ordered the woman to do the same before her 

husband". (120) This hadith could be explained by one word, obedience which is a 

serious duty for the woman towards her husband. 

Some jurist said that there are two types of women; the good who obeys God and 

their husbands and the bad who disobey their husbands. (121) The woman who 

disobeys her husband is called ®11-Näsiz. (ill-Zamaxsari explained the meaning of this 

word saying that "It is when a woman disobeys her husband, by refusing to have sex 

with him and not to feel confidence in him. (122) Ill-Säfi`i gave the word ®ll-Nasiz a 
v 

broad meaning saying "oº1-Nusüz could be in words and in actions"(123), while others 

described this word in four ways: when the woman refuses to have sex; insists upon 

wearing make-up although her husband dislikes it; when a woman stops praying and 

neglects her religious duties; lastly any woman who leaves her house without her 

husband's knowledge and agreement is regarded as a Näsiz, unless it is a case of 

necessity. (124) Some said that the woman who makes her husband angry by paying no 

attention to his desires and orders is considered a Näsiz. (125) 

It is very important to mention that ®l1-Näsiz is never regarded as being an 
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adulteress, whose punishment is stoning to death, but she might be described as 

stubborn, aggressive and behaving badly towards her husband. 

During the Prophet's time, it was narrated that the wife of a man called`Abd Alläh 

b. o1-Awar, left her house and hid herself in the house of one of her husband's friends. 

When the husband returned from his journey he asked his friend to send her back to 

him. When his friend, whose name was Mutraf b. Yahsal, refused to answer him the 

husband complained to the Prophet. The Prophet sent a message to Mutraf ordering him 

to send back the woman to her husband. The woman was called Maäza. She pleaded for 

mercy and forgiveness from the Prophet, who gave her his guarantee that she would not 

be punished by her husband. The Prophet was annoyed and said to the husband "If 

women defeat somone, they will treat them more badly". (126) Abn Hüraira reported 

from the Prophet saying that "He, who makes a wife disobedient towards her husband, 

or a slave towards his master is not one of us". (127) 

®11-Näsiz was mentioned in the Koran (4: 34) and in the farewell speech of the 

Prophet(128), before he passed away. The Sunni doctrines adopted the same methods, 

which prevent the woman from disobeying her husband. These methods were three: 

a. to advise her 

b. to abandon her 

c. to beat her. 

a. Ibn`Abbäs said that "A man can give his wife advice by his knowledge and by 

the teaching of the Koran". (129) This idea was based upon a hadith from the Prophet, 

who said "Give your wife a command as an exhortation. If there is any good in her she 

will accept it". (130) 

b. the second method of dealing with the disobedient woman is to abandon her. It 

meant that a man should cut off sexual relations with his wife. Although he shares the 

bed with her, he could turn his face and ignoring her needs. This method was described 
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as the hardest kind of punishment because it is a psychological punishment, which 

would hurt her feelings as a female. 031) Other jurists said that a man should avoid his 

wife, not sharing the same bed, but staying at home and not leaving as the Prophet 

did. (132) Ibn Kar believed that a man should stop talking to his disobedient wife. (133) 

Some supported this idea, while others said that a man must speak to her as the Sunna 

stated, which was given by Anas b. Mälik and who transmitted it from the Prophet 

saying that "A Muslim may not abandon or stop talking to another Muslim for more than 

three days". 034) 

The third way of abandoning a woman was strongly opposed by AI-Zamaxsari, 

who said that some understood the word abandoning to have the same meaning as the 

abandoning of a donkey, which means that a man can tie his wife in the same way that 

he ties his beast, in other words, he can tie her foot with a rope. (135) 

c. the final method of punishing Al-Näsiz is to beat her. Q11-`Aggäd, discussed this 

issue in detail and he ended up with an interesting study. He mentioned the opinions of 

eight Muslim jurists with regard to their understanding of the facts of beating the 

women. 

As a Sunna, it seems that beating women became an accepted fact, but at the 

beginning it was not one of the Prophet's opinions. There is a hadith by the Prophet, 

mentioning that a woman came to the Prophet complaining that her husband, O l-Walid 

b. ̀dgba, always beats her. She asked for protection and help. The Prophet said to her 

"Tell your husband that the Prophet backs you". However, she returned saying that her 

husband had beaten her again. The Prophet was annoyed and said "God curses Al-Walid 

because he has sinned twice against me". (136) 

Omar b. ®il-Xattäb had an effective role in the matter of beating. He explained the 

situation in Al-Medina during the time of the Prophet, saying that "In the Jähiltya, 

women were considered to be of little value, while in Islam, they have rights as the 
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Koran stated, but they are not allowed to interfere in men's affairs". (137) He added 

"There was a great difference between women of Al-Medina and those of Mecca, 

because in Mecca women were dominated by men. While in Al-Medina, women 

dominated their men. Afterwards, the women of Mecca who emigrated with their 
ý husbands to o1-Medina started to initiate the habits and the manners of the Medinan 

women, who were called the women of ®ll-Ansär". ̀Omar believed that Ä'isa and Hafsa, 

the Prophet's wives, were strongly influenced by the women of O l-Medina and 

consequently they protested against the Prophet. (138) 

Actually, much was said about the women of Al-Medina and how honourable and 

proud they were. As a result, the Prophet did not marry any woman from Al? Ansär 

describing them as gayära (jealous). (139) 

` Omar said that as a result of mixing with the women of Al-Medina, the women of 

Mecca became emboldened towards their husbands. (140) It seems that the majority of 

women started to protest against their husbands and the dispute spread quickly between 

couples(141) even between the Prophet and his wives and`Omar and his wife. (142) 

`Omar was concerned about this development and he discussed the matter with the 

Prophet, regarding the change in women's behaviour as a serious event. Following that 

and adopting the Koran's teaching, the Prophet gave the man a licence to beat the 

women saying "Beat them though not severely, do not beat the face and do not curse 

them". (143) When`Omar beat his wife, he said that "the Prophet stated that a man is 

never asked why he beats his wife". (144) 

When men started to beat their wives it was reported that about seventy women 

had gathered together to complain to the Prophet's wives against their men. The Prophet 

said to them "my wives are not better than you". (145)'Umm Kulti m b. Abü Bakr 

narrated that the Prophet told the women "The good among you will not be 

beaten". (146) 

Although the beating of a woman had been accepted by the Koran and the Sunna, 
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the Prophet was clear about the type of beating, that is it should not be harsh. However, 

the issue of beating has a different aspect. Each party adopted a specific hadith to 

support its own. There is a unique hadith from the Prophet saying "Hang your whip in a 

place where your family (i. e. your wife) can see it". (147) This hadith could be explained 

in two ways; either by being a simple method of punishment or as a threat to a 

disobedient woman. 'Asmä b. AN Baker narrated that her husband, L1-Zubeir used to 

beat her severely. When she used to complain to her father, he kept telling her to be 

patient. (148) Ibn Wahab reported that one day, f l-Zübeir beat Asmä and another of his 

wives, by tying their hair together and beating them. 'Asmä'could not protect herself and, 

therefore, she was badly hurt. 

Some jurists believed that a man may beat his wife severely, and also he can force 

her to have sex with him even if she does not want to do so, unlike those jurists, who 

said that a man can beat his wife with a siwäk (a toothbrush). Others said that a man can 

beat his wife with his hand wrapped in a handkerchief, which means leniently. (149) 

There are some hadiths, according toAisa, which proved that the Prophet did not 

allow a man to beat his wife severely. Äisa narrated from the Prophet saying "Are you 

not ashamed of beating your wife as you would beat a slave. How can he humiliate her 

by day and sleep with her at night". (150) `Xisa added that the Prophet never beat woman 

or slaves. 051) 

When the Prophet's wives disobeyed him he was very upset and withdrew from 

them, leaving them on their own but he remained at home. However, the Prophet's 

sunna was different from his hadith in that he did not beat any of his wives, especially 

Aisa and Hafsa. Their punishment came from their fathers who smacked them. 152) 

Whatever was said about beating, the majority stated that a man should not injure 

his wife, therefore, he must not cause her death. (153) A1Muhammad`AbdtY said 

"We are ordered to be kind to women and to be fair to them, otherwise, we must release 

them willingly"(154) which means divorcing them. Al-Qurtubi said that if a woman 
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really loves her husband she will behave herself, but if she hates him she will not. (155) 

In other words, if beating does not change the way of the disobedient woman, there is 

no other way. Malik believed that if beating did not solve the problem, the couple could 

ask for judges or referees who could be from the relatives or they might be strangers, 

who could act Xal`without the permission of the couple. (156) 
V_ 

A similar opinion was held by (J1-Safi i who said that "if J1-ifiddz was from the 

man, the couple can ask for judges, if it was from the woman, the man can beat her. 

But, if Abnüsuz was from both, they can ask for Xalt'. (157) 

Although obedience of the woman towards her husband is always expected, the 

Prophet ordered some women not to obey their husband's wishes. This was for one 

reason only when a man asked his wife to obey him against God's will. Ibn`Imar 

reported that a woman came to the Prophet telling him that her son-in-law had ordered 

her to put a wig on her daughter's head, who had lost her own hair on account of 

illness. The Prophet did not allow her to do so saying that "God cursed the one who 

uses artificial hair and the one who makes it". (158) 

f. the woman should save his honour Zina 

It should be menti6ned that both the Koran and the Sunna regarded any sexual 

relationship outside marriage including the concubinage system, as adultery and a great 

sin, and therefore, the couple should be punished. The Koran states that the punishment 

for adultery is one hundred stripes (24: 1), but, in the case of the slave, it is fifty stripes 

(4: 24). The Sunna adopted these two stipulations and added the punishment of stoning 

for the married adulterer and adulteress. 

`Abäda b. ill-Sämt narrated that the Prophet said "Take it from me, the unmarried 

adulterer and adulteress should be flogged with one hundred stripes and given one year 

in exile, and the married adulterer and adlteress, should be flogged and stoned". (159) 
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1. Married adulterer and adulteress 

`Omar b. ail-Xattäb said that punishment by stoning did not exist in the Koran. 

He added "the Prophet stoned and we stoned after him". (160) It was reported that`Ali b. 

Abi1 Tälib, punished a woman called Suräha A1-Hamadäniya by flogging her on 

Thursday and stoning her on Friday. He said "I flogged her following the Koran, and 

stoned her followign the Sunna". (161) Ibn Abbäs reported that`dmar b. ®º1-Xattäb 

considered the accusation of adultery in three ways; confession, evidence and 

pregnancy. (162) The Prophet considered adultery by married people whether women or 

men, as unforgiveable. It was mentioned that the Prophet used to ask two questions 

before giving judgment; if the person was mad or not; if he or she was married or 

single. (163) 

Abi Bakr 'aiba 
reported that a woman from the Juhaina tribe committed adultery 

and became pregnant. The Prophet postponed her punishment until she gave birth. 

Malik said that the Prophet allowed the woman to suckle her baby till she weaned him 

then someone took him away, and she was stoned. (164) However, Muslim in his book 

'sahih' mentioned that as soon as the woman gave birth she was stoned and her wai 

took her baby away. (165) But, `Ali b. Abel Ulib narrated that he postponed the 
11 

punishment for an adulteress slave, due to her pregnancy. He did not flog her 

immediately after she gave birth. When the Prophet knew he said toeAli "Well 

done". (166) It seems that the majority preferred not to stone the pregnant adulteress 

until she weans her baby. Mälik reported that during`Otmän b. Affän's reign, a woman 

committed adultery was stoned as soon as she gave birth. `Ali b. AbIJTälib denied this 

judgment saying that she should not be stoned until she had weaned her baby, which 

means two years as the Koran stated. Bearing that in mind, "Ot6an tried to cancel his 

decision, but the woman had already been stoned. (167) 

Although stoning was practised during the Prophet's time and during the reigns 

of Abü Bakr andeOmar b. al-Xattäb and becat ea Sunna, (168) there is a hadith from the 
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Prophet showing his mercy towards an adulteress, who had been stoned. When he 

heard a man calling her names and cursing her, the Prophet said to him "Hold on XAlid 

do not insult her". (169) Muslim mentioned a similar hadith from the Prophet, saying 

"She repented in such a way that if her pentinence had been distributed among seventy 

people of 0d-Medina it would have embraced them ali". (170) 

2. Unmarried adulterer and adulteress 

The Sunna deals with the single adulteress and adulterer as the Koran stated that 

their punishment is to be flogged with one hundred stripes. The Prophet added a further 

stipulation when he stated that the guilty ones should be sent into exile for one year. It 

was not clear whether the man and the woman must be exiled for one year. Since there is 

only one hadith from the Prophet recommending a single man to be flogged and 

deported from his own town. (171) In this hadith, it was reported that the partner of the 

man was a married woman and she had been stoned after she confessed. 

The Sunni Imams had slightly different opinions about this matter. For instance, 

Abü Hanifa stated that basically there was no exile for the woman. Also, Miilik rejected 
0 

the idea of sending away the woman, saying that it is not safe for her, unlike J1läfi`i 

who demanded exile for both the man and the woman. (172) Contradictory informations 

at the time of `Omar b. O1-Xattäb were mentioned. Some mentioned that ̀Omar did not 

exile anyone, while others like "Ahl J1-Knfa" narrated that Abü Baker and`Omar did 

exile the guilty. (173) Abü Hiiraira reported thatctimar exiled those who admitted 

adultery. (174) 

The Sunni'Imäms had different points of views about those who should be 

punished. For example: Abü Hanifa believed that free people both Muslims and 

non-Muslims must be punished because the Prophet punished two Jewesses by stoning, 

unlike Malik who stated that only native Muslims and free people should be punished by 
V C_ 

stoning on the other hand, OLL-Sd i dealt with the free in the same way. (175) The Koran 
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stated that only the adulterer and the pagan marry an adulteress, not the believers (24: 2). 

Regarding punishment, the Sunna distinguished between the virgin and the 

non-virgin woman instead of using the terms married and single. Ibn`Omar narrated that 

the Prophet said "It means that if the adulterer marries the adulteress, she becomes 

lawful to him". O76) The marriage in this case is regarded as a solution after the 

punishment. 
Omar b. of-Kattäb said "Who commited adultery, then she repented, could 

marry as any other pure Muslim woman". (177) Ibn Ol-Muhana narrated that a girl 

admitted adultery and in a deep depression she tried to commit suicide. Her brother took 

care of her and cured her wounds and later her uncle kept her with him and then asked 

the caliph`Omar about her situation. ` Omar said "Marry her to a good man and never 

gossip about her". (178) ̀ Omar prevented anyone from telling her secret. He told the 

father of a guilty girl "Keep her secret as long as you live otherwise you will be severely 

punished". (179) Mälik mentioned that a man proposed to a girl and her brother told him 
e 

that she had committed adultery. When Omar b. m l-Kattäb knew, he was annoyed with 

the man and almost beat him, telling him "You should not tell the groom". (180) Mälik 

said that our sunna forbid a woman to become pregnant unless she is married or has 

been raped. (181) There is general agreement that any woman who is been attacked 

sexually should not be punished, but the rapist must be punished. (182) 

The rights of the woman in making conditions for her husband 

The Prophet made certain conditions, which must be observed by the man 

towards his woman. When he was asked about the rights of the wife, the Prophet said 

"It is to treat her kindly (183) and to feed her as he feeds, to clothe her as he is clothed, 

not to beat her face, not to curse her and not to leave her except in the house". (184) 

The question is what are her rights if she demands more than those given above. 

Malik and other jurists discussed whether the woman can make conditions for her 
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husband or not. There are different opinions concerning this matter. `Aisa as an 

outstanding transmitter, narrated that the woman cannot make conditions for her 

husband. ¢Ali b. AbV Tälib also believed that a woman cannot make any conditions 

because the conditions of God come first. 085) 

The Sunni Imams had different opinions. Abü Hanifa believed that any conditions 

are possible if they are not in conflict with the main conditions of the marriage, which 

are: sexual enjoyment; bearing children; chastity, and any other conditions which do not 

break the marriage tie. (186) While Malik said that there are some points which are 

obligatory for the groom, while others he can accept or reject. (187) For instance, Ibn 

Al-Musayyab said that the woman cannot force her husband to keep her in her own 

country if he wishes to move to another place. He made it clear saying that "A man can 

take his wife to any place even if he promised her not to do so, and even if she made this 

condition before the marriage. (187) `Aisa transmitted from the Prophet saying that "If a 

man was to order his women to go from the yellow mountain to the black mountain, and 

from the black mountain to the white one, it would be incumbent upon her to carry it 

out". (188) `Ali b. AbÜTälib and some of Ahl Al-Kufa held the same idea. (189) 
. 

It seems that the matter of taking the woman from her country, against her will 

was regarded in different ways. 'Omar b. Al-Xattäb, Al-Safi i and Ahmad b. Hanbal 

regarded a man's promises as an obligation for him. (190) Al-Säfi`i explained the 

conditions, saying that they should not oppose the structure of marriage but should 

support and help it. These were conditions, such as the right of the man over his wife 

and the rights of the woman to good treatment and other rights which were mentioned in 

the farewell speech of the Prophet. (191) Ahmad b. Hanbal believed that a man should 

respect his promises to his wife. For example: if he agreed not to marry another woman 

or not to move her from her country. If he did so, the woman could dissolve the 

marriage if she wished. (192) Malik gave the woman four rights, making two of them 

obligatory and the other two optional for the man, who can accept or reject them. He 



149 

said that a man should be obliged to fulfil his promise to his wife if he promised not to 

divorce her or if he swore to set free a slave. But if he promised not to marry another 

woman and not to have an affair with another woman the man might not be able to fulfil 

these promises and there is no obligation for him to do so. (193) 

Referring to the Prophet, he did not mention any specific conditions, but, in 

general, he said that "The main condition of marriage is to make sexual union legal". In 

other hadith about the conditions, the Prophet mentioned his son-in-law, Al-Rab+` 

Al--As, saying that he was fulfilling his promises and was honest. (194) 

Abü Masüd Al Ansäri mentioned an unlawful condition from Abü Huraira who 

referred to the Prophet saying that "A woman cannot ask for the divorce of her 

sister(195), whatever her sister, is a Muslim or a non-Muslim woman not only her own 

sister". (196) 

To conclude, one can say that a woman can make some conditions for her 

husband at the time of the marriage contract. However, some Sunni jurists accepted 

some conditions and rejected others, but the majority were positive conditions which 

help the marriage, but any conditions which might conflict with or which did not exist in 

the Koran were not allowed. 

The duty of the woman towards her children 

The Guardian 

A guardian is required in two events; the death of the father and in the case of a 

divorce. Usually, the duties of the guardian are the same as those of the father. He 

should support and provide for the child and ensure that he is well brought up. If the 

child was rich the guardian can support him with his money, but if the child was poor 

the guardian must provide for his maintenance. The Koran (4: 5) and the Sunna regarded 

this point. It was reported that a poor man came to the Prophet, saying that he had no 
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money, but he was a guardian for a rich orphan. The Prophet told him "Eat from your 

orphan's property, but do not take anything before you need it". (197) The Prophet 

regarded the duty of the guardian as a religious reward saying "The guardian of an 

orphan and I will be together in paradise". (198) 

a. guardian for the orphan 

b. in case of divorce 

Following the teaching of the Koran and the Sunna the mother, whether a widow 

or divorced is the most suitable guardian for the newborn baby. 

1. The Widow 

Although the Prophet allowed and even encouraged the idea that the widow has 

the right to marry as soon as she has given birth, (199) at the same time he respected and 

raised the status of the widow, who does not take a second husband in spite of her 

ability to do so, because she devoted herself to bringing up her young children., Awf b. 

Mälik Al! Asjai quoted the Prophet saying that "I, and the woman whose cheeks are 

black shall be like these two fingers on the Day of Resurrection-,. (200) This woman, 

whom the Prophet mentioned, was a widow and though possessing beauty and 

respectability she confined herself to bringing up her orphan children, until they grew up 

and were married or died, as reported by Musadid. (201) 

The Prophet raised the status of the woman of Qurays saying "they are the most 

affectionate to their babies". Therefore, someone explained this hadith saying that if the 

widow marries she is not affectionate. (202) Ahmad b. Hanbal mentioned a well known 

poet in the time of the Prophet which says "Orphans in their infancy are the 

responsibility of the widows". (203) `Ali b. AbVTälib used to repeat this sentence. (204) 

The traditions narrated that the Prophet proposed to his cousin'Umm Hanna, who 

refused his proposal because of her young children. She said that she would either 

neglect her duty towards the Prophet or towards her children. The Prophet respected her 
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decision. (205) Among the majority of the Prophet's wives, who were widows, Umm 

Salma was the only one who had a newborn baby. When the Prophet proposed to her 

she was suckling her daughter. The Prophet married her after the baby had been sent to 

'Asmä'b. Abü Bakr, who fostered her, then a woman from A1-Muhajirin fostered the 

child. (206) 

The Prophet thought that cohabiting with a woman who was suckling a child, 

might be dangerous for the baby's health. This kind of sexual relationship is called 

(gila). It was reported that the prophet tried to prohibit sexual intercourse in order to 

save the baby from any danger as they believed in Mecca, where they thought that'gila 
ý 

caused cross-eyes. By contract, in ®l-Medina, they regarded gila as normal and 

acceptable(207). The prophet recognised that the Persians and the Romans practised gila 

without any harm or side effects to their babies, and therefore he allowed it. (208) 

2. Other relatives 

After the mother the responsibility towards orphans is with any of the relatives 

either male or female as follows: 

The Aunt: 

However, the grandmother, whether the mother's mother or father's mother, 

besides sister, can be a guardian. The Prophet regarded the maternal aunt as the most 

suitable person after the mother when he did not differentiate between her and the real 

mother. (209) It was narrated that Zeid b. Al-Härita, `Ali b. AbU Tälib and War, had a 

dispute because of the daughter of Hamza who died. When they complained to the 

Prophet, Zeid said "I have the right to be a guardian since I travelled a long distance for 

her". WhileeAl said "She is my cousin and I married the Prophet's daughter". War said 

that "This girl is my cousin and her maternal aunt is my wife". The prophet decided to 

give the girl to Jäfar saying that "He has the right to keep the girl with him because he 

married her aunt, who is considered as good as the real mother. (210) 
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A similar hadith from the prophet was reported by Ibn`Omar, who narrated that a 

man came to the Prophet telling him that he had committed a great sin. The Prophet 

asked him "Have you got a mother" ? The man replied "No", then the prophet asked 

him, if he had a maternal aunt. The man said "Yes". The Prophet said to him "so accord 

her good treatment". (211) In addition, it was narrated thateAisa, who did not have 

children, was complaining to the prophet that all her female friends had their nicknames, 

such as'Umm Zeid, 'UmmeOmar except her. The Prophet told her "call yourself'Umm 

'Abd allah, the name of your nephew". He was ̀ Abd alläh b. ®l-Zi beir, the son of her 

sister'Asmä: (212) 

The paternal aunt also could be a guardian. ', Risa, for instance, brought up her 

nieces who had lost their father and the Prophet was pleased about that considering this 

act as meriting rewards for the relative's duty. (213) However, Abü Yusuf mentioned 

that the Prophet regarded the maternal grandmother as a suitable guardian after the 

mother and even before the aunt "maternal or paternal". (214) 

On the male side, the brother is considered as the nearest relative, before the 

grandfather and the uncle, paternal and maternal. The responsibility of the brother for his 

sisters was clear since the prophet kept mentioning "your daughters and your sisters 

should always be treated equally". The Prophet once said "The first, who deserve gifts 

from a married man are his daughter and his sister". (215) 'Amr b. Suaxb 
reported from 

the Prophet saying that "a man should start with his nearest relatives as those deserving 

charity". (216) The sister is the responsibility of the family as long as she is unmarried or 

an orphan. It was reported that Jäbir b. eAbd-Alläl was asked by the Prophet why he 

married a non-virgin woman instead of a young virgin girl. Jabir told the prophet that his 

father had been killed and he left him six sisters, therefore, he decided to marry a mature 

woman to take care of them. The prophet said to him "You are right". (217) 

Ahmad b. Hanbal mentioned a hadith from the Prophet saying "Treating the 

daughters and the sisters well is rewarded by Paradise". (218) In addition, Yüsuf b. 
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Mnsa related from the Prophet saying "Who takes care of three sisters and three 

daughters or either two sisters and two daughters will be in paradise with the 

Prophet". (219) 

Sometimes, if the child had no relatives to take responsibility for him, the Sunna 

allowed a stranger to be his guardian. (220) If there was no one the Prophet, by virtue of 

the authority which he represented, declared saying "God and his Apostle are the 

guardians for anyone who does not have a guardian". (221) This means that the Prophet 

and his successors were responsible for the orphans, (222) who were the Prophet's main 

concern. He used to say "I am very careful about the rights of the two weaklings; the 

widow and the orphan". * 

3. The guardian in the case of a divorce 

The Koran mentioned the right of the mother to suckle her new born baby for two 

years (2: 233) without saying whether she is divorced or not, but it added that the mother 

should not be hurt by being separated from her baby. If the man had divorced his wife, 

he can discuss the matter of suckling the child with his divorced wife (2: 233). It is the 

same in the Sunna. The Prophet mentioned that no one can separate a mother from her 

child. Abü'Ayynb narrated from the Prophet saying "Any one who separates a child 

from his mother, God would separate him from his friends on the Day of 

Ressurection". (223) Within the SunxiPImäms, there was no doubt about the right of a 

mother to take care of her newly born baby. il-Zubajri said that "It is harmful to 

prevent a mother from suckling her baby". (224) 

The Prophet gave one reason, which could prevent the mother (divorced or 

widow) from keeping her baby with her. This was stated as a Sunna and all the Sunni 

doctrines adopted it. It was reported that a woman came to the Prophet, pleading with 

him, and saying "With my body I carried, nourished and cradled this son for nine 

months and now his father has divorced me and wants to snatch him from me". The 
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Prophet said to her "You are the most worthy one to have him as long as you remain 

unmarried. If you do you cannot keep your baby with you". (225) 

In the light of the Prophet's judgment, the Caliph, Abn Bakr, held the same view 

saying "the mother is the most sympathetic, kind, merciful, tender and also the most 

well-wishing and attentive until she marries when she has no right to keep her baby with 

her". (226) Sabiq, mentioned that`Omar b. ®l-Xattäb held a different opinion to Abü 

Bakr, but without explaining or giving any hadith from` imar and whether he accepted 

that if the woman remarried she is allowed to keep her baby. (227) 

It is worth mentioning that only Ibn`bmar held a different opinion concerning this 

point. He said that "If a woman married the child's uncle, who is her husband's brother, 

she can keep her baby with her, because the uncle is the same as the father. But, if the 

mother married a stranger she certainly loses the guardian's right". (228) 

Apart from this condition, the Prophet considered the relationship between the 

baby and its mother. The transmitters narrated that a Jewish man asked the Prophet 

about babies. The Prophet said that "A child is half from his mother's flesh and blood 

and half from his father's bones and nervous system". (229) 

Under certain circumstances the divorced mother can refuse to suckle her baby 

and, in this case, she is under no obligation to do so. She can also ask for payment for 

suckling her baby and the husband has to pay her. Also he should support his child by 

providing it with clothes, food (indeed any kind of expenditure) and treat it well. (230) 

The father has this responsibility as long as his divorced wife agrees to suckle the baby 

and this should be for nearly two years as the Koran stated (2: 233). 

In the matter of obligation or choice for the divorced mother there are two 

opinions among the Sunni jurists; some said that she should suckle her baby while 

others believed that there is no obligation for her to do so. Mi1ik said that the obligation 

should be for the despicable mother only. While the honest one has the right to accept or 

to refuse unless the baby refuses to be suckled by another woman. (231) In this case, 
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his mother should suckle the baby, she could also be compelled to do so if there was no 

one else. (232) Neither the Koran or the Sunna approved of the separation of the mother 

from her baby, but in case of a dispute between the couple, the father can take his baby 

to another woman to be nursed and he must pay her. Usually, boys and girls were sent 

away to be suckled and nursed by a wet-nurse, (233) sometimes until the time of 

weaning, which might be two years or more. (234) 

Whatever, the baby stayed with his mother or was sent away to a wet-nurse to be 

nursed, the Prophet stated that in the case of divorced parents, the child has the right to 

choose either of his parents to live with him. Abü Huraira narrated from the Prophet 

saying that after the age of seven years the child can choose between his mother and his 

father. 

In accordance with the hadith girls and boys were able to choose. It was reported 

that a man was converted to Islam while his wife was not. This meant divorce between 

them. The prophet gave their daughter the right to choose between them. At that time the 

Prophet prayed saying that "God show her the right way" the girl chose her father. (235) 

Abü Huraira reported from the Prophet saying that he said to the child "This is your 

father and this is your mother, hold the hand of the one you wish to be with". The child 

took his mother's hand. (236) 

There are two points about which there were no general agreement in the Sunni 

doctrines: 

a. the age at which the child can choose. 

b. the right of the girl and the boy to choose. 

a. the Prophet did not fix the age when the child can choose between his 

parents, therefore the majority of the Sunni doctrines fixed it between the age of seven 

and nine and eleven years for girls and at seven years of age for boys(237) unlike Abü 

Hanifa, who fixed the age at nine for the girl. (238) 



156 

b. the hadith confirmed that both girls and boys have the same right of choice. 

While the Sunni Imams had two opinions concerning this point; J1-Si e -- While Ahmad b. 

Hanbal adopted the hadith, unlike Abü Hanifa and Malik. Abü Hanifa declared that the .I 

boy may not choose like the girl because his father deserves him more than his mother. 

This is for the benefit of the boy as Abü Hanifa said. But, Malik disagreed giving the 

boy the right to choose between his parents saying that "At the age of maturity he can 

choose". (239) Concerning the girl, Abü Hanifa and Malik held the same opinion saying 

that the girl cannot choose because her mother has first claim to her until she reaches her 

majority and is married. While Ahmad b. Hanbal, said that the mother has the first claim 

to her daughter till the age of nine years. After that the girl should be with her father 
V 

without being able to choose. (240) Al-Sim i, unlike the other'Imäms did not make any 

conditions or rules and gave girls and boys freedom to choose. Also he gave the child 

the right to change his or her mind if they wanted to be with the other parent. (241) 

Having said that it should also be mentioned that under certain circumstances, the 

Imams preferred to keep the child with its father rather than the mother. This was in case 

the mother does not settle in one place and is always moving from one area to another. 

In this case, Mälik and Al-Sifii preferred the father to be the guardian. On the other 

hand, Abü Hanifa considered that the mother can be the guardian if she wants to move to 

another city or country where she was married. However, if she wants to travel to a 

different country the father deserves to be the guardian. (242) Abu Yüsuf, who is Abü 
V 

Hanifa's disciple, explained this by saying that if a man married a woman from Al-Säm 

in her own country, he travelled with her to AI-Ku-fa, where he divorced her, she has the 
V 

right to take her baby with her to her country e1-Sam. Abu Yüsuf said "If her husband 
v 

had not marred her in 8J-Säm she would not have taken her baby with her". (243) 

The conditions of the guardian 

The main conditions for the guardian are; to be honest pious and to treat the 
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orphan kindly. The Koran and the prophet were concerned that the orphan's money and 

should not be misled or stolen. The guardian can have business dealings with this 

money he can also make use of it for the essentials of living, but the benefit must be for 

the orphan only (4: 1,5). Also, the guardian should be sound in mind, because otherwise 

he would not be able to have this kind of responsibility. In addition, the guardian must 

be mature and fit; that is not sick, disabled or blind for the baby needs someone to take 

care of it. (244) 

The Sunni jurists also made other conditions, some of them demanded a good 

reputation. However, it was mentioned that the Prophet allowed a bad guardian to give 

his minor in marriage that means he who could be a wali in marriage could be a guardian 

for an orphan. (245) The prophet did not mention anything about a slave being a 

guardian, therefore, the majority believed that a slave cannot be a guardian, because he is 

not free, and has duties towards his or her master, who can sell them at any time. Also a 

slave cannot deal with or possess money without his master's permission. (246) Malik 

said that a female slave can be the guardian of her child, but she might be sold by her 

master, in this case if her husband was a free man he certainly could be the guardian of 

the child. (247) 

To conclude, one can say that there is a similarity in the conditions for the 

guardian of the minor and the guardian in the marriage, with two exceptions; the wali for 

a marriage can never be a woman. While as a guardian for a minor she can be and was 

the most suitable person especially the mother. Also the guardian can be non-Muslim as 

the prophet stated. Malik and Ahmad b. Hanbal adopted this saying that Islam is not a 

prerequisite for being guardian of the minor, while in manage, Islam is essential. (248) 

The end of the guardians duty 

There was no time limit for the guardian's responsibility, but it ended when a 

child becomes able to take care of itself for washing, feeding and dressing. Abü Yüsuf 
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differentiated between the boy and the girl. He said that "When a boy is able to take care 

of himself, he does not need a guardian and when the girl reaches the age of maturity, 

there is no need for a guardian to look after her. (249)61-Säfi i mentioned that the age of 

majority for both boys and girls gives them the right to marry and also undertake 

responsibility for finance. (250) It is the same idea of the Koran (4: 5). 

CHAPTER 3 

I 
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CHAPTER FOUR 

DIVORCE (TALAQ) 

Divorce in Islam is lawful and is a right which may be exercised by the man and 

under some circumstances by the woman. Although neither the Koran or the Hadith 

stated that only a man can act and proclaim divorce, it is a Sunna and there is general 

agreement that the man has this right, and therefore the woman cannot reject it. By 

contrast the marriage contract should have the mutual consent of both the man and the 

woman or her wall (guardian). In divorce, neither she nor her wali can do anything to 

prevent the man's decision. Malik mentioned that the successor, Sdid b. al-musayyab 

said "divorce is for men and'idda is for women". (I) IbnAbbäs narrated that this hadith 
_ 

is given by the prophet but, Ibn RAI denied(2) that. On the other hand, Al-SaVfiri made 

it clear that the man has the right of divorce. (3) 

Types of Divorce 

There are two types of divorce according to the Koran and the Sunna: 

a. intermediate or single divorce (raj . 
J) 

b. ultimate or triple divorce (bä in) 

a. intermediate divorce 

According to the Koran, two divorce statements are sufficient (2: 228) whereas in 

the Hadith three are considered necessary. Single divorce is when a man divorces his 

wife by either one or two pronouncements. It is not considered as a final divorce in that 

the man can take his wife back during the period of thelidda if he wishes to do so. This 

right was fixed in the Koran, saying that their husbands have the right to take them back 

(2: 228). 
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The period of the`idda is usually three months for a free woman and two months 

for a slave woman, but, under some circumstances the' idda could be longer. For 

instance, 'Omar b. Al-Xatttb stated that any divorced woman who has had one or two 

menstrual periods then stops menstruating should spend nine months id Edda in case it 

turns out that she is pregnant. If not, she has to wait another three months then her` idda 

is to be ended. (4) Malik also mentioned thatidda might be for one year for some 

women. (5) 

During the time of idda, a single divorced woman must stay in her husband's 

house. Her husband has to provide for her maintenance. This rule is mentioned in the 

Koran (65: 1) and was adopted by the Prophet. Also, the woman can inherit from her 

husband if he dies during this period. This was generally agreed amongst the jurists. (6) 

Within the Sunni Doctrines, there are two opinions about the relationship between 

the divorced couple and how far they can be together. For instance, Malik said that a 

man cannot be alone with his divorced wife in spite of sharing the same house. He 

cannot enter her private room without her permission. (7) Also, he should not look at 

her hair. However, Malik accepted the idea of sharing food between the couple with the 

attendance of some companions but, it seems that Malik changed his mind about the act 

of sharing food together, as Ibn ®ºl. Qäsim reported. By contrast, Abü Hanifa, allowed 

the single divorced woman to put on make-up and to have perfume, also she can leave 

her finger tips uncovered beside her husband during the period ofidda. Some jurists 

supported this opinion and added that the man should have the permission of his 

divorced wife whether she wants him to sit with her or not. (8) 

It seems that Abü Hanifa deals with this point as if the link has not yet been 

broken between the couple having regard to the fact that the man can take back his wife. 

This makes the single divorce a temporary separation depending on the man's wishes. If 

the man changes his mind about divorce he can take his wife without asking her or 

without her knowledge or consultation. 
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As the Prophet stated the man has three options and he must choose one of them 

during the idda period: 

a. to keep his wife by having intercourse with her. 

b. to announce that he wants to take her back. 

c. to divorce her. 

The Sunni doctrines were divided about the way of taking a wife back. Abii 

Hanifa accepted the right to have sexual intercourse, simply without any declaration, 

unlike Malik who insisted that the man should first declare that he wanted to take back 
V ._ his wife then he can have intercourse with her. On the other hand, 01-Sä i regarded the 

presence of witnesses as vital, while Malik regarded it as preferable. (9) 

The vital point about the`idda is its time. This is because as soon as the time has 

elapsed, the man loses his right over his divorced wife. It is a fact regarded by the 

Prophet, who, encouraged Muslims to consider this point. A hadith by the Prophet 

stated that a man called Mägal b. Yama refused to give back his sister to her husband, 

who had divorced her. It was a single divorce, and after the end of the`idda, her husband 

came to take her back, Mägal said that he refused because her husband had left her when 

he could have taken her back (this means during the'idda). It was reported that the 

Prophet reminded him of the teaching of the Koran (2: 227-232). Thus, Maqal agreed to 

give back his sister to her husband. 00) 

Some jurists said that the single divorced woman canot marry another man if her 

first husband wishes to take her back again even after the end of the`idda. Malik 

mentioned that`Omar b. Od-Xattäb stated that if a man divorced his wife while he was 

away, then he took her back without her knowledge, and she had already married 

another man after the end ofidda, she is lawful for her second husband. Mälik liked this 

idea saying that "This is the best opinion I have heard" adding that if the woman married 

after her`idda, whether she had intercourse with her second husband or not, her first 
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husband had no right over her. But, Malik admitted that if her first husband wanted her 

before she married again, he deserves her more than anyone else. (11) Ibn Rusd 

mentioned that later Ibn Al-Qäsim reported that Malik changed his judgment and 

considered the woman lawful for her first husband if she had not had intercourse with 

her second husband. However, it seems that ®ºhl A1-Medina disagreed with Ibn 

I-Qisim and stood by Milik's first opinion as it appeared in 'Al-Muwatta'. (12) On the 

other hand, Omar b. Al-Xatta'b gave the right of choosing to the first husband.! Ali b. AbV 

Tälib, regarded the right of the first husband whether sexual intercourse had taken place 

between the woman and her second husband or not. This was in case the first man took 

back his wife during theeidda, but, the woman was not informed. It seems that the 

majority held `AIN opinion, such as Abu Hanifa, Okhl of-KuiTa and Al-Safi i. These 

groups based their judgment on the Propeht, who said "Any woman who had been 

married to two men is lawful to her first husband. (13) 

It is worth mentioning that the man does not need a new contract to take back his 

wife during the time of theidda. As a Sunna and by general agreement, he only has to 

declare his wish or to have intercourse with her as long as she is within the period of her 

`idda. (14) After the`idda, if the couple agreed to restore their marriage, they needed a new 

marriage contract. 

b. ultimate or triple divorce 

The second kind of divorce is called "triple divorce". When the man divorces his 

wife three times this makes him unable to take back his wife even if he wishes to do so, 

as triple divorce is regarded as irrevocable or final, (bäin), (batta). (15) 

In case the couple decided to restore their marriage, the Koran gives the solution. 

It is called "Muhallil" that is a man who marries the triple divorced woman, then 

divorces her, by this marriage the woman becomes lawful to her first husband as soon 

as she gets a divorce from her second husband "Muhallil" (2: 228-230). This sort of 
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marriage "The marriage of Muhallil" was disliked and the Prophet was not happy about 

it. However, it is regarded as lawful and is practised to the present day. 

The development of triple divorce 

The use of the term "triple divorce" developed during the times of the Prophet, 

Ab5 Baker and'Omar b. ®J1-Xattäb. In the beginning, triple divorce was considered as a 

single divorce if a man repeated the word divorce three times successively. The Prophet, 

according to Muhammad b. Labyd, was unpleased with men who divorced their wives 

and then took them back. This was expressed when the Prophet says "They are mocking 

the limits set by God". (16) In spite of that he was very angrywhen he knew that a man 

divorced his wife, by declaring the word divorce three times successively. The Prophet 

said "Do you play with the Book of God. The excellent and magnificent while I am 

among you"? A man stood up and said "Oh. Apostle of God, shall I kill him" ? (17) 

There is a hadith about Riakäna b. Abd yazied, who divorced his wife by triple 

divorce in one sentence, then he regretted it, telling the Prophet "I swear by God I meant 

it to be only a single divorce utterance". The Prophet considered his divorce as a single 

divroce and save his marriage. (18) 

The companion, Ibn`Abbäs, described the development of triple divorce saying 

"Triple divorce was regarded as a single divorce if it was announced by one sentence, 

and when the man divorced his wife three times within a period of time, it was 

considered a triple divorce and final". ( i9) Ibn ̀ Abbäs added that this was the general 

practice during the time of the Prophet and Abü Baker and also during two or three years 

of`bmar b. AI-Xattäb's reign. (20) It was mentioned that`Omar advised men not to use 

the triple divorce pronouncement by one sentence as was the case in pre-Islamic times, 

but, it seems that no one respected his words. (21) On the contrary, people were abusing 

the divorce rules, and therefore Omar decided to punish their thoughtlessness by holding 

them accountable for these careless pronouncements. (22) Ibn Al-`Awäm reported that 
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'bmar stated that triple divorce is to be regarded as final if announced by one sentence. 

The reason for this judgment was to prevent men from using the right of triple divorce in 

a careless way. (23) IbnAbbäs, was asked whether it was true thateOmar b. &I-Xattab 

changed the use of the triple divorce. He replied "Yes it was`bmar who did so". (24) 

Following this development, it is clear that there are three different opinions about 

triple divorce between the companions: 

a. some supported 
Ifýmar's decision, which did not differentiate 

between triple divorce by one sentence or by three sentences within a period of time. 

This information was reported by Ötmän b. ̀Affin. 

b. the opposite opinion was proclaimed by 'Ali b. AbUTälib, who 

said that triple divorce as final should be uttered in three sentences at separate times as 

the Sunna of the prophet stated. `All's opinion was held by the majority of'Iragi 

jurists. (25) 

V 
c. a third point of view from the'Imäms Malik and del-Safi`i, who 

said that irrevocable divorce might be by either one sentence or three sentences, 

depending on the intentions of the speaker, because this was practised during the 

Prophet's time. (26) This means that if a man meant a triple divorce, it is a triple one and 

final and if he wished it to be a single one, it is as he wanted. (27) 

Three sentences of divorce are the limit for making a final and irrevocable 

divorce. CAbäda b. OU-Sämet informed the Prophet that his grandfather divorced his wife 

one thousand times. The prophet told him that "Your grandfather did not fear God 

because three divorces are his right, and therefore (nine hundred and ninety seven) are 

considered unfair and aggressive, God may either punish or forgive him". (28) 

Ibn`Abbis was told that a man divorced his wife one hundred times. He said "It 

is nothing and makes no sense for what the man needs for uttering divorce is for it to be 

three times to make his wife unlawful to him, adding "They had made a mockery of 

God's verses". (29) 
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Ibn masüd 0.1=Ansäri said that if a man divorced his wife eight times, it means 

nothing since he only needs three pronouncements divorce. (30) 

The rights of the triple divorced woman 

There is a controversial issue concerning this topic "triple divorce" shown in the 

case of a woman called Fatima b. Qais, the wife of`Amr b. Hafs Al-Maxzounü. (31) It 

was reported that her husband divorced her by triple divorce when he was away from 

home. Later, his agent sent her some barley and Fatima was displeased at receiving the 

gift, particularly when her husband said "I swear by God, you have no claim on 

us". (32) Fatima narrated that she appeared to the Prophet demanding the right of lodging 

and maintenance from her husband. (33) She said that the Prophet answered her saying 

that as a triple divorced woman, she is entitled to no maintenance unless she is pregnant, 

and therefore the Prophet ordered her to move out from her husband's house and to . 

spend theidda in another place. (34) Fatima reported that at first, the Prophet mentioned 
v 

to her the house of"Umm Sark, but later, he changed his mind telling her that his 

companions were used to visiting this house. Therefore, he told her to stay in the house 

of Ibn`umm Maktüm, who was a blind man, and the Prophet said that she could undress 

there. Finally, Fatima said that the Prophet told her "When you are in a position to marry 

again inform me". This meant at the end of three months 
(idda). (35) 

This was Fatima's story which was unacceptable to some of the companions such 
`Omar b. AI-Xattäb, ̀ Ai s 

a, Ibn ̀  Omar and Said d Ibn A1-Musayyab (the successor). All 

of them denied Fatima's Hadith. For instance, ̀Ada disliked what Fatima reported to the 

Prophet. (36) She said "It is no good for Fatima to say that the Prophet told her that the 

triple divorced woman has no maintenance and no accommodation from her husband 

during the`idda. (37)1Orwa b. Oºl-Zübeir narrated that another woman called Bint 

O1-Hakam, did the same as Fatima reprted, and therefore she left her house directly after 

she was divorced by triple divorce. This woman said that "Fatima ordered us to leave 
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the house as the Prophet stated". 'Aisa was not happy about this and blamed Fatima, 

then advised the other woman, Bint o1-Hakam, to remain in her husband's house till the 

end of the`idda. (38) On the other hand, Äisa admitted that Fatima was moved from her 

house in accordance with the special permission from the Prophet. (39) It was said that 

Fatima told the Prophet that she was afraid of someone attacking her in her lonely place 

thus, the Prophet allowed her to leave the house. (40)'Äisä agreed with this fact saying 

that Fätima's place was lonely and she dreaded living in it. (41) Malik also agreed that the 

Prophet had to arrange a suitable place for Fatima to spend her idda, but, the Prophet did 

not mention any maintenance for her. (42) In addition; 
eOmar b. Al-Xattäb as a 

companion and a caliph, rejected Fätima's words strongly saying "We will not abandon 

the Book of God and the Sunna of his prophet for the words of a woman who she has 

perhaps forgotten". (43) The Koran states "and turn them not out of their house". (65: 1) 

`bmar was sure that the Prophet never allowed a divorced woman to leave her husband's 

house before the end of her`idda, and therefore Fatima's hadith was inaccurate. Thus, 

"dmar declared that both triple and single divorced woman has the same right of lodging 

and maintenance until the end of the`idda period no matter whether she is pregnant or 

not. (44) Following this statement, the prince of o1-Medina, Marwän b. ®J-Hakam 

considered 
`bmar's decision as a Sunna and a general custom. He did not accept 

Fätima's Hadith and prevented it being a model to be followed by another woman. (45) 

Hearing that Fätima continued to argue and keep to her story, she said "The Book of 

God, shall be between you and me". (46) 

Said b. Al-Musayyab said that Fitima caused confusion for most people because 

of her false story, explaining why the Prophet allowed her to move from her house. Ibn 

&I-Musayyab said that it was simply because she had so much disagreement with her 

husband's family. (47) G1-Safi i supported this opinion and this reason saying that if the 

woman misbehaved she should be moved from her house. (48) Therefore, Fatima's 

removal was considered as a special case and not a general judgment for the triple 
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divorced woman. 

The argument about the rights of the triple divorced woman did not solve the 

matter particularly since there was no hadith by the prophet which could deny or support 

Fatima's claim. As a result, the three different opinions from the Sunni doctrines were 

obtained. Abü Hanifa, for instance, supported 
Omar b. ol-Xattäb who fixed lodging and 

maintenance for the triple divorced woman during theidda(49) but, Abu Hanifa believed 

that the divorced woman should never leave her house either by day or at night. Some 

companions such as Ibn tAbbäs and Jäbir b. `Abdalläh believed Fatima, and therefore 

they denied any rights for the triple divorced woman unless she was pregnant. (50) 

Muhammad b. Said b. Oll-`As supported the above by saying that the woman should 

leave her house as soon as her husband divorced her by triple divorce. Ahmad b. 

Hanbal held this opinion. (51) The third point of view was mentioned by Malik and 

OL1-Säfi(i who stated that the woman has the right of lodging as the Koran stated (65: 1) 

but, there was no maintenance for her(52) unless she was pregnant. (53) This idea was 

based on Fätima's hadith when the Prophet arranged a place for her to spend hee'idda, 
"i 

but he did not mention any maintenance. (54) 

Some sources mentiond that Ibn'Umm Maktüm was Fätima's cousin, and in this 

case, she spent the'idda with her relatives. (55) However, the Prophet disliked the idea 

of spending the'idda with the family and preferred a woman to stay in her house. Mälik 

made it clear saying that it is a Sunna for the triple divorced woman to stay in her 

husband's house with no maintenance (Nafaqa). (56) 

Ibn'Umm Maktüm, was mentioned twice: first, in a hadith by the Prophet, who 

chose his house because he was blind as Fatima reported(57); second, in another hadith 

by the Prophet, who asked his wives to cover themselves from Ibn'Umm Maktüm, 

when he visited the Prophet's house. The Prophet told his wives that "even if he is a 

blind man, you are not". His wives replied saying that there is no harm in seeing a blind 

man. (58) 



176 

Divorce of the Pregnant Woman 

Although it is lawful for the man to divorce his pregnant wife during pregnancy, 
V 

the woman in this case has special rights. Al-Sim i and Ahmad b. Hanbal believed that a 

man can divorce his wife by a single divorce anytime he wants. Unlike in the triple 

divorce, he has to divorce her three times over three months. (59) 

It was generally agreed, whether the pregnant woman was divorced by a single or 

a triple divorce, there was no question about her rights since her pregnancy protects her. 

The Koran mentioned that the divorced woman must not hide her pregnancy 

(2: 227) then she has the right of full support and accommodation from her husband until 

she gives birth (65: 5). The Prophet made it a Sunna, (60) and therefore, Mälik said that 

"It is our custom". (61) These provisions for the pregnant woman applied until the time 

of her delivery. If there was any suspicion of pregnancy, the man should keep his wife 

in his house for nine months. (62) As soon as the woman gives birth, her status will 

change completely. 

First, her idda is to be ended without observing the usual time. (63) Second, the 

divorce is regarded as irrevocable. This means that if her husband divorced her by a 
r 

single divorce it is considered as a triple one. This information is based on Al-Zubeir b. 

Al. Awam's hadith. He narrated that one of his wives persuaded him to divorce her by a 

single divorce. In order to please her he did so as she was pregnant at that time. A 

couple of hours later she gave birth. Being in an angry mode, 0J-Zubeir asked the 

Prophet to judge his case. The Prophet told him "It is too late, you should propose to 

her". (64) 

This hadith contained two elements which were considered by the Prophet: First, 

the man loses his right to take back his wife after she gives birth; Second, the woman 

has the right to accept or to refuse to remarry her husband. 

After delivery, the divorced woman has no right of maintenance or lodging unless 

the couple agree to keep the baby with his mother. In this case, she is eligible to have 
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payment as long as she nurses the baby, while the father pays her. This fact was stated 

in the Koran (2: 232) and in the Sunna. (65) 

Divorce of the Virgin Woman 

The Koran mentioned the divorce of the virgin woman from the point of view of 

the dower saying that she has the right to have half the amount of her mahr (2: 236). (66) 

This type of divorce was discussed by the companions of the Prophet from another point 

of view. 

Ibn +Abbas and Abii Huraira were asked about the man, who divorced his bride 

before he had intercourse with her and who later wanted to take her back. They replied 

that divorce is considered final even when the man said that he divorced her by a single 

divorce. Ibn `Abbäs explained his opinion saying "You sent away what you used to 

own". (67) 

Other companions such as ̀Abd alläh b. ̀Omar and ̀ Amr b. Al-'Äs held the same 

opinion. It was reported that`Atä b. Yassär asked Ibn Al As about the man who divorced 

his bride by a triple divorce. 'Atä believed that this type of divorce should be regarded as 

a single one, but, Ibn Al-'ß-1s was unhappy about this opinion and told `Atä "You are a 

narrater, (68) you should know that the single divorce and the triple one make the bride 

unlawful to her husband(69) unless she marries another man "Muhallil". 

Milik explained the meaning of the word "virgin" saying that the bride is 

cosnidered a virgin for the groom if sexual intercourse did not take place between them. 

Therefore, the same rule applies to both the non-virgin and the virgin bride. 

Consequently, the man cannot marry his bride again unless with "Muhallil". Also, the 

bride does not have to observe the tdda, since she has not had sexual intercourse with 

her groom. (70) 
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Divestitue 

Self Redemption Xalt 

Malik defined the word 'i. Xaf' as taking off a dress, regarding marriage as a 

dress(71), following the Koran, which says "They are your garments and you are their 

garments" (2: 187) on the other hand, Stern said that )(al' is "To cast off one's 

clothes". (72) 

Xal`is a kind of divorce or separation, which is always in accordance with the 

woman's demand. Normally, the reasons for Xal"are either emotional, moral or 

religious. Under these circumstances, the woman can ask her husband to release her 

from the marriage tie, and in this case she has to be ready to redeem herself by 

repayment of her dower and even more. &I-Zuhd said that "Xal'is a compensation for 

the husband in order to make him agree to divorce his wife". (73) 

It is worth mentioning that the practice of XXaal`was introduced during pre-Islamic 

times, when it was considered as simple as divorce. It was reported that a man called 

`Amr b. Al-TarAb gave back his son-in-law all his gifts to persuade him to divorce his 

daughter. (74) 

In Islam, the Koran disliked the idea of taking back the mahr from the woman as 

a price for divorce (4: 18-20), especially by the man who abuses his wife in order to 

force her to leave her dower for him (4: 18). However, under certain circumstances the 

Koran allowed )(: a1` particularly for religious reasons "If the couple fear, they may not 

maintain God's bond" (2: 229). During the Prophet's time Xar. was practised and he 

accepted that the woman can purchase her divorce. A good example was the wife of 

Täbit b. Qais. 

In fact, there are two hadith about the reason for gal: For instance, Muhammad 

b. Muamar narrated that she complained to the Prophet that her husband beat her and 

broke a part of her body. She ended her appeal by saying "I have everything he gave 
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me" and she asked for )Cal: (75) 

Another reason for Täbit's wife asking for Xal`was reported by Ibn`Abbäs, who 

said that she told the Prophet "I do not reproach Täbit as far as his character and religion 

are concerned, but, I do not want to be guilty of infidelity in the eye of Islam". Ibn 

"Abbas said that she hated her husband because he was very ugly. (76) On the other hand, 

Stern mentioned that the woman could not get on with Täbit. (77) Whatever the reasons 

were, the Prophet listened to the woman complaining. He said to her husband "Take 

back your gifts from your wife and separate from her". It was narrated that Täbit asked 

the prophet whether the judgment is right. The Prophet replied "Yes it is", then Täbit 

said that he gave his wife a garden. The Prophet said to him "Take back your garden". 

Having done that the wife went back to live with her original family. 

It was clear that Täbit b. Qais and his wife were mentioned in every hadith about 
(al`. For instance, I. M. mentioned three different names. (78) However, our main 

concern was that the woman can ask for Xal` for different reasons, and therefore the 

prophet did not make any conditions for the woman who wants Xal' In the case of 

Täbit's wives, the Prophet did not question them about their reasons, and he was 

satisfied with their claiming. 

Concerning this point, the transmitters insisted on valid and urgent reasons for 

demanding )(ale For instance, Abn Huraira narrated from the prophet saying "Every 

woman who asks to be divorced from her husband without cause, the fragrance of the 

garden of Heaven is forbidden to her". (79) 

Töwbän narrated a similar hadith by the Prophet saying "Who withdraw 

themselves from their husbands and persuade them to divorce them for compensation are 

hypocrites"(80) Ab'u Isa criticised this hadith saying "It is a strange hadith". (81) 

IbnRusd stated that whatever was said about the urgent and vital reasons for 

asking for )(al; the general opinion was concerned with any damages from the man to 

his wife(82)* Also, whether the damages were for emotional reasons or not. Mälik, in 
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1 
his book '(d-Muwatta', mentioned the Xal`without dealing with the reason behind it. 

Täbit b. Qais wife, Habiba b. Sahl just said to the Prophet "I cannot live with him". (83) 

The Elements of Xal' 

a. the amount of compensation 

b. the type of Xa1` 

c. the`idda or period of waiting 

d. the consent of the husband 

a. the amount of compensation 

There is no doubt about the Prophet's opinion concerning this point. It was clear 

in the case of Täbit's wife, when she intended to pay more than the dower. The prophet 

did not accept this saying "only his mahr, no more". (84) Also, the Prophet said to Täbit 

"Take back your gifts". (85) 

In the Koran, the amount of compensation was not mentioned, it just said "There 

is no blame on either of them, if she gives something for her freedom". (2: 228). 

Whereas within the Sunni Doctrines, the amount was not generally agreed. Ibn Rusd 

mentioned three amounts of compensation: the woman could pay part of her dower 

which called "compromise"; she might pay all her dower which called "redeem"; She 

could pay more than her mahr which called "ransom". (86) 

v_ (_ Malik and OL1-Safi i declared that there will be no harm if the woman gives her 

husband more or less than her dower in order to get a divorce. (87) In addition, Malik 

said that a woman can give more than money or gifts as a price for her freedom. He said 

"her offer could be either to leave the guardianship of her child or to suckle the child". 

She might even give an unborn cow and if the animal is born dead, the man loses his 

right to compensation. (88) A slave or any kind of fruit could also be a kind of 

compensation. (89) 
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NäfQreported that a woman called Safiyya b. Abü4Ubayd gave her husband 

everything she possessed and when the companion ̀Abd Allah b. ̀Omar knew, he made 

no objection. That means he allowed this practice. (90) The Caliph and the companion, 

Otman b. Affän, supported this idea saying that "A husband can ask for everything his 

wife might possess even the ribbons binding her hair". (91) Abü Yüsuf said that the 

amount of compensation was never fixed. It might be three dirhams or one thousand, 

this depends on the agreement between the couple. (92) 

The bride can also ask for Xal`from her groom before sexual intercourse takes 

place. The Koran allowed her to release herself from the groom saying that "she can 

leave her dower voluntarily" (2: 237). Whether the woman has to pay high or low 

compensation, Malik mentioned a vital point concerning this matter. He said that if it 

was discovered in which her husband abused and forced her to ask for Xal'because of 

his bad treatment, the woman has the right to get divorce without any payment and also 

has the right to retain her mahr and what she paid to her husband as a price for Xal` 

Malik added "This is our Sunna" (93). 

b. the type of Xal` 

Within the Sunni jurists there are two opinions about the type ofxal`_whether it is 

a divorce or a separation. 

1. As a separation 

The companions, Ibn `Abbäs and IbneOmar, regarded Xal`as a separation which is 

based on mutual agreement between the couple. (94) Also Abu Däüwd, in his book 

'Sunan' mentioned that the Prophet used the word separation in his hadith. (95) Two of 
V C_ 

the Sunni Imims, Al-SM i and Ahmad b. Hanbal, adopted this opinion and regarded 

Xal as a separation. (96) 

During the investigation of Xa1; some points which do not exist in the divorce 
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laws were found. These are: 

a. the principle is that in al` the woman has to return her mahr 

instead of receiving it as in divorce. 

b. it is generally agreed that Xal` should be by mutual consent 

between the man and the woman, whereas in divorce, the acceptance of the woman is 

not considered because the only decision is by the man. 

c. the`idda of the woman in Xal`is not generally agreed. 

d. in the case of Xal; the woman can leave her house and cannot 

inherit from her husband as`Otmän b. Affän stated. (97) 

2. As a divorce 

According to Ibn Rusd, Bu and OL1-Nasai, the other group considered Xal'as a 

divorce, reported that the Prophet said to Täbit b. Qais "Take back your garden and 

divorce your wife as a single divorce". (98) 

This hadith which did not differentiate between the single divorce and Xal'makes 

Xal`meaningless and nonsense because it was derived from the power, which supposed 

to be possessed by the woman. 

Despite the different opinions about whether Xal'is a divorce or a separation, it is 
V e- 

vital to say that the majority Abü Hanifa, Mälik, Aº1-Simi and Ibn Hanbal(99) mentioned 

a vital point concerning )(al; saying that whether it is considered as a divorce or 

separation, it is irrevocable for those who regarded it as divorce. (100) This is because a 

woman buys her freedom with her money. Therefore, as soon as the man receives any 

compensation, he immediately loses any rights over his wife. (101) Therefore, where 

the couple decide to come together again, they can do so by a new contract of marriage. 

One of the Sunni jurists, called O, 1-Numan, said that divorce is possessed by the 

man and Xal`is possessed by the woman. (102) A believe that this opinion gives a clear 

distinction between divorce and Xafis emerged. 
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c. ̀  idda 

Ibn'Abbäs reported that the Prophet fixed the`idda in case of Xaf by one course, 

in another words, one month. (103) However, IbneOmar himself preferred theeidda for 

the woman in Xaleto be the same as the idda of any divorced woman, which means three 

months. Also Said b. Al-Musayyab and Ibn Sihäb held this opinion. (104) On the other 

hand, Mälik mentioned another opinion, which may have been adopted from Otmän b. 

Affän, who said that the woman in Xa1 does not need the`idda on condition that her 

husband has not had intercourse with her recently. If so, she should stay in his house 

for one month as the Prophet stated. Otherwise she should leave the house immediately 

after Xar. (105) Abu Däwnd reported saying that soon after Xal; the woman went to her 

original family (106). Malik mentioned the same point. (107) 

Regarding the virgin bride, she does not need to spend any`idda. This rule is the 

same for any bride who divorced before sexual intercourse took place. (108) 

d. the consent of her husband 

Regarding Xar as the only way for the woman, who does not want to live with 

her husband, the question is how can the woman get the freedom, is it easy or not ? The 

Koran mentioned the mutual agreement between the couple saying "When they fear" 

"they cannot maintain the bounds of God" (2: 228). 

While the jurists were generally agreed that the Xal`is based on the consent of the 

man, therefore, the woman cannot force him to release her(109) and so the only weapon 

she has is to persuade him as Ttiwbin reported. (110) Apart from the money and any 

other property she owns, if money was the only weapon this would make Xaravailable 

to the woman who could afford its burden. Sometimes the man might refuse a special 

offer and accept another. 

Concerning any authority, which could order the husband to accept Xar in the 

Hadith, one should to consider the Prophet's position, which has the power and is an 
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obligation for any Muslim. The presence of the Sultan or any authority when Xal`is 

taking place was mentioned by some jurists, such as 611-Hassan Oil-Basri and Ibn S jr: a 

who said that Xal`should not apply without the permission of the Sultan(l 11), while 
`Omar b. A1-Xattäb allowed Xa1`without the presence of the Sultan. 0 12) 

The idea of presence of the Sultan could be helpful in some cases where an 

authority can be a referee between the couple to sort out Xal` 

Who can ask for Xa1e 

Both the Prophet and the Sunni Doctrines did not make any conditions for the 

woman, who has the right to ask for Xal: It was generally agreed that any free, mature 

married woman is entitled to ask for Xal; while the slave woman needs the permission 

of her master. (113) 

It is remarkable that the character of the woman is not considered. Some jurists 

accept Xal`from the despicable and the negligent woman. Unlike marriage, the woman 

does not need a guardian, wali, to ask for Xal`on her behalf. She can act by herself 

without any permission, but in some cases her wali can ask for Xal`instead of her, as 

Ibn Rusd mentioned, following Mälik, who said that the father can undertake Xal`on 

behalf of his daughter as he acts in the marriage contract. (114) 

Mutual Swearing - Mutual cursing (Liän) 

It was practised when a man accuses his wife of adultery but, he has no witness 

to support his accusation, as it is stated in the Koran (24: 5,6,7,8,9). Quta'ba b. Sdad 

said that the man may not kill his wife's lover until he brings four witnesses (115), but 

when he has no one he acts by Liän instead of killing or punishing the lover(116). In 
e 

other words, Liän is a way of putting off the punishment of his wife and her lover by the 
V t_ "' 

husband as Al-Säfi i said. (' 17) While O1-Nawawi defined Linntsaying it is an accusation 

without witnesses. 018) 
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It was reported that during the time of the Prophet, a man called Hiläl b. 

`Uwaymira Al cAjläni was the first one who accused his wife of adultery and disowned 

her pregnancy. His wife kept denying his accusation. (' 19) At the beginning, the 

Prophet did not give any judgment till the verse of cursing came down (24: 5/9) the 

Prophet ordered the couple to make mutual cursing in his presence. (120) Therefore, 

Liän should always be done in front of a judge or any authority. 
ýý Muslim, mentioned in his book 'Sahih' that Liän had to be in the presence of a 

Imam or judge as well as a group of people. In the earliest times of Islam, mutual 

cursing was usually carried out in the evening and in the best place in the town. 021) 

This place has to be the mosque and Bu mentioned the mosque(122). However, Ibn 

`Abbas said that there is no punishment in the mosque(123) but, mutual cursing is not a 

punishment, it is simply a mutual accusation and cursing between a man and his wife. 

As stated in the the Koran (24: 6,7,8,9), the man should start the cursing since 

lian must always come from the man and not from the woman. O1-Säfici said that cursing 

by a woman is not acceptable. (124) The man should swear by God four times that he 

speaks the truth (24: 5). At the fifth time, which is the final one, Ibn Abbas reported that 

the Prophet ordered the man to put his hand upon his mouth telling him "It is a way of 

making punishment obligatory". (125) At the fifth time the man says that the curse of 

God shall be upon him if he is lying (24: 6). When the man has finished his cursing, his 

wife has to start. She should swear by God four times that her husband is a liar (24: 7) 

and the fifth time that the worth of God be upon her if he is speaking the truth 

(24: 8). (126) 

After the mutual cursing took place, the Prophet said to the couple "God knows 

that one of you is a liar". Then he asked if either of them wanted to confess. The 

Prophet repeated these words three times. When no one confessed he gave his 

judgment(127) in the presence of a group of people. 028) Ok1-Säfiýi described them as 

pious people. (129) 
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Malik said that as soon as the couple finishes the mutual cursing the separation 
J cd 

has to come into effect. Both Malik and Al-Safi i permitted separation without the 

judgment of a judge or Imam while Abu Hanifa stated that when the judge gives his 

judgment the separation becomes effective as happened during the Prophet's time. (130) 

Liän contains, besides the accusation of adultery another important aspect which 

is when the father disowns his child. Sometimes the child is used as evidence according 

to whether he looks like his father or like the lover of the woman. It was reported that a 

man disowned the pregnancy of his wife accusing her of adultery. The woman did not 

admit she had committed adultery, therefore, there was no evidence against her and no 

witnesses. The Prophet said "Look at her child when she gives birth". The child looked 

like the lover. When the Prophet was informed he was very angry saying "If I stone 

without evidence, I would stone this woman". (131) A similar hadith was mentioned by 

Robson as saying "If it were not for what has already been stated in God's Book, I 

would deal severely with her". (132) Ibn 'Abbas explained saying that there is no stoning 

without evidence. (133) 

Another hadith was transmitted from the Prophet, about a man, who accused his 

wife of adultery and declared that she gave birth to a black baby, therefore he disowned 

the child. The Prophet listened to his accusation then he asked him whether he had 

camels and of what colour. The man said "Red ones". The Prophet wondered if there 

was aRodd one among the camels? The man said there were some and the Prophet asked 

him how he explained that. The man said that it was a strain of which they had reverted. 

So the Prophet said to him "It was perhaps a strain to which the child had reverted as 

well". Finally, the Prophet rejected his accusation. (134) 

e 
The Status of the Woman in Liän 

The Sunna made a serious point about the woman in Liän "Ah »ºulä`ana". Abü 

Däwüd described her saying "These woman in Liän is guilty of a public scandal, so she 
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cannot claim any right". (135) These women were mentioned in the Koran, saying that 

the man can turn them out of the house because they are guilty (65: ) "they commit a 

clear act of lawlessness". 

a. Lin is considered as a final separation between the couple Ibn 

Abbas narrated that the Prophet stated that they can never come together again. This is 

called "Sunna 0ºlulaämn". (136) The majority adopted this fact without any objection, 

including the four Imäms of Sunna Madahib. Although, Abn Hanifa had a further 

opinion saying that the couple can come together again on one condition; if the man 

repented he has to be punished by flogging with eighty strokes. (137) If she accepted 

him back the man should pay half the mahr for his wife(138) with a new contract of 

marriage. (139) 

b. regarding Liän as a final separation, Ibn`Abbäs said that the 

couple can separate even without divorce. 040) The woman forfeits the right of 

maintenance and lodging unlike the divorced woman, (141) therefore, she has to leave 

the house immediately. Concerning her mahr, as the Sunna stipulaed, Ibn ljlnar, 

narrated that a man asked the Prophet about taking back his mahr. The Prophet told him 

"If you are honest, you have already had intercourse with her and if you are a liar you 

cannot have the mahr". (142) That means that she can keep her mahr. In addition, 

nothing is mentioned about'idda for the woman of Liän. 

c. another interesting point was stated by the Sunna concerning the 

child of Liän. The Prophet decided that any woman, who had had mutual cursing with 

her husband and he had disowned her child then the child should follow his mother 

having her name. (143) In addition, the Prophet declared that the woman cannot inherit 

from her husband(144) and her child cannot inherit from his father, who rejected him, 

but he can inherit from his mother and vice versa. (145) The Prophet was concerned 

about his point forbiding the woman from having an illegitimate child. (146) 

Regarding Liän for the virgin bride, Ibn Mäja mentioned in his book'Sunan'that 
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a man from J J-Ansär married a girl told the Prophet that she was not a virgin. The 

Prophet asked her whether she was a virgin or not. She replied "Yes I am". The Prophet 

ordered them to have mutual cursing and she got back the mahr. (147) 

Although Liän was described as a public scandal at the same time the Prophet 

prohibited any one from cursing the woman or her child. (148) If anyone insulted her, 

he would be punished with eighty strokes. (149) The Koran described them saying they 

are the miscreant since there are no evidence to condemn the woman. She might be 

guilty and also she might be honest, as long as she kept denying her husband's 

accusation. The Prophet was sure that one of the couples was lying. He used to say 

"Your reckoning is in God's hands for one of you must be lying". (150) 

It is worth mentioning that Lin is not an option for the woman but is an 

obligation. It is a serious matter with a strong obligation, and she cannot refuse to take 

part and has to swear by God that she is honest and pure. Otherwise she puts herself in 

a dangerous situation which means punishment as Al-Safi T said. (151) 

d. Following the Sunna, it was reported by Muhammad b. Yahya, from the Prophet, 

saying that "Four types of woman cannot be in Liän; the Christian woman, who married 

a Muslim; the Jewish woman, who married a Muslim; the free woman, who married a 

slave; the slave woman, who married a Muslim. (152) 

Among the Sunni Doctrines there are two opinions concerning this issue. For 
V ý_ 

instance, Ibn! Abbäs, Malik and J1-Safi i believed that any couple whether both of them 

were Muslims or only one of them was a Muslim, free or slave, an honest or even a bad 

couple have the right to practice Liän. (153) Unlike Abü Hanifa, who said that only 

Muslims and free couples can take part in Liän, because they have to swear by God four 

times. Also the slave is never stoned. (154) 

However, the majority agreed that only the adult and the rational can take part in 

Liän, also the blind man, but concerning the dumb, there are two opinions. Malik and 
V 

Al-Safi i said that he can take part in Liän if he can express himself or if the other one 
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understands him. While Abü Hanifa refused Liän from a dumb man. (155) 

Where the couple made Liän, and later the man admitted that he did not tell the 

truth, his punishment is eighty strokes(156) as the Koran stated (24: 3). 

Temporary Separation (Zihär) 

The meaning of the word Zihär is when a man tells his wife "You are to me as the 

back of my mother". This sentence itself does not mean a divorce for the wife but she 

becomes unlawful to her husband and he cannot touch her and have sexual intercourse 

with her unless he atones for his wrong doing. (157) 

The Koran stated that the man can obtain forgiveness in three ways (58: 1-2-3): he 

has to free a slave; he can observe day time fasting for two consecutive months; he can 

feed sixty needy people. These three different choices of atonement must be done 

voluntarily by the man, otherwise his wife is forbidden to him for as long as he does not 

atone. 

The important point about ihr is that it must be within a time limit of only four 

months, because Zihär turns into'Ila, when the man has to divorce his wife or has 

intercourse with her. (158) Zihär is described as a pagan formula of divorce, it was 

practised in pre-Islamic times. During the Islamic period Zihir changed from having 

been frequently practised as a divorce to a different meaning where the man has the 

chance to correct his mistake. 059) 

The first use of Zihi. rr in Islamic times was by Aws b. o1-Samet, who used it 

against his wife Xawla b. Malik b. Talaba, who was also his cousin. It was reported that 

she appealed to the Prophet, saying that her husband used the formula of Zihir against 
ý..... 

her after she had become an old woman. The Prophet could not give her any judgment 

telling her "I do not have any answer for you". Then she appealed to God saying "I have 
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very young children, if he takes them they will get lost and if I take them with me they 

will starve". (160) At this time, a verse about her was revealed in the Koran (58: 1). 

Following this verse, the Prophet told her that her husband had to free a slave. She 

replied that he did not have any. Then the Prophet told her that her husband should fast 

for two months. She said that he is an old man and cannot fast for two months. Finally, 

the Prophet told her that her husband should feed sixty poor people. She said that they 

did not have any food even for themselves. The Prophet told her "I will help him with a 

date basket". She added "I will also give him a basket". (161) 

A similar hadith concerned Salma b. Zariq, who had intercourse with his wife 

after he used ihr against her without making atonement. When he told the Prophet that 

he was poor and could not carry out any of the three conditions of atonement, the 

Prophet gave him a date basket. Robson mentioned that the Prophet gave him a camel 

load of dates, telling him "Feed sixty poor people and eat the rest with your family". 

When he returned to his tribe he told them "You would not help me, but the Prophet was 

generous to me and gave me Sadaqa (charity)". (162) 

In the Sunni Doctrines, there are slightly different opinions about Zihär, for 
v ý_ 

example, Abu Hanifa and Al-Säfi i believed that the formula of Zihar can be used as the 

back of the mother, sisters and all the other unlawful women. 063) While Bu mentioned 

in his 'Sahih' that Zihär is only used for the back of the mother. Therefore, if a man said 

to his wife in anger "You are to me as my sister" or if he said "this is my sister" it does 

not make any sense. However, the Prophet was not happy and hated to hear a man 

calling his wife "my sister". The Prophet told him "Is she your sister ? So do not call 

her like this". (164) In addition, it is only in the Koran that the mother was mentioned 

saying"they are not your mothers" (58: 2). 

The other opinion was about atonement and how many atonements the man must 
V (- 

make. Mälik and 611-Säfi i said that only one atonement is demanded from the man even 

if he cohabits with his wife more than once before he makes the atonement. Unlike Abü 
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Hanifa, who said that as long as the man cohabits with his wife he must make more than 

one atonement. (165) It is worth stating that Zihär can only be used by the man. Milik 

said that there is no Zihär for women. (166) In addition, it could be for one night, one 

month or more. But, if the man wants to keep his wife he has to make the atonement, 

otherwise his Zihär will become'lla at the end of four months. 

The Vow of Continence (I17 

It is when a man withdraws from his wife severing his relationship with her, 

especially sexual intercourse. This action was practised by the Prophet himself when he 

had a dispute with his wives and thus he swore to stay away from all of them for one 

month. (167) The Koran mentioned'Ilä saying that it should be for not more than four 
V- 

months (2: 225) unless the man wants divorce (2: 226). Al-Säfiei explained 'Ila' saying 

that there is no unlimited withdrawal in Islam. (168) Therefore, after four months'Ilä, 

the man should decide whether he wants either to divorce or to keep his wife. No 

formality is required. If he chooses divorce, he can have it without any formal 

pronouncement, and if he wants to end his'Ila, he can simply have intercourse with his 

wife without any arrangement. (169) 

There is no clear hadith from the Prophet about this point but his sunna confirms 

the verse of the Koran (2: 226-227). He swore to stay twenty nine days away from his 

wives and at the end of this time he stopped his'Il' without any declaration and when 

'ECisa told him that he swore to stay one month the Prophet said "The month is twenty 

nine days". 070) 

The Sunni Doctrines had two opinions about the position with regard to'Ila after 

the end of four months. Abü Hanifa said that 'Ila' in this case is considered a 
divorce, (171) regarding 'Ilä' as a final (batta) divorce. "This is because the man misuses 
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his right, when he deliberately avoids having sexual intercourse with his wife. In this 

case he was unfair to her". (172) While Malik and Al-Säfii regarded the end of four 

months as a single divorce, the man can take back his wife during the`idda. (173) Malik 

added further opinion, saying that if the man divorced his wife at the end of four 

months, he can take her back, but if he did not have intercourse with her before the end 

of thetidda (means if he starts another'Ilä) he can never take her back again. Malik agreed 

with Abü Hanifa's opinion, but first he gave the man another chance where'Ila is a final 

divorce. (174) 

In addition, there is another argument about thetidda and whether or not the 

woman should have the`idda after the end of four months. Some said that the woman 

should have her(idda like any other divorced woman, while IbnAbbäs and Jäfar b. Zeid 

said that the woman in the case of does not need to have the`idda because four 

months without having sex with her husband is enough for her, since she had three 

periods during this time. Ibn Abbäs said that she has already had heridda, which is 

supposed to be her purification and she had this during the 'I1ä: (175) 

To conclude, it can said that 'Ila' is limited to four months only. Further to this, 

it was reported that the caliph 
Omar b. Al-Xattab decided not to separate the fighting 

soldiers from their wives for more than four months. (176) Basically; I1ä is considered as 

an instant separation but later as merely ä suspended divorce(177) unless the man has 

intercourse with his wife within the time limit. (178) 

Other Types of Divorce 

r... l, Al-Taxyir 

2. Tamlik, 41-Taläq 

- 

1. ¢ßl-Taxyir 

This kind of divorce is given in the Koran (33: 27-28). It was also practised by the 
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Prophet. It was mentioned there were many reasons for the dispute, which arose 

between the Prophet and his wives. Same said that his wives started to protest against 

him, asking him for more expensive dresses and adorment, (179) at the time when the 

Muslim community had an increase of wealth. (180) Another reason was mentioned by 

Ibn Mäja. He said that the Prophet gave a present to one of his wives Zaineb b. Jah-s, 

e; v 
who rejected it. It was narrated that Aisa provoked the Prophet against Zaineb, by telling 

him that Zaineb did not respect him, (181) but Ahmad b. Hanbal denied this reason. 0 81) 

Others mentioned that it was because of jealousy between the Prophet's wives and his 

concubine Märiya as Muir mentioned. (182) 

However, when`Omar b. ill-Xattäb was asked about the two wives, who 

protested against the Prophet, he said that they were ̀ Aisa and Hafsa. (183) According to 

the Koran's verses, it seems that the main reason was asking for more maintenance 

(33: 37-38). First, the Prophet acted *Iläl by swearing to stay away from all his wives 

for one month; second, he gave them the right to choose between the life of this world 

with all its luxuries, and if they chose the life of this world, he would dismiss them with 

the benefit of payment, or they could follow God and his Apostle and inherit the life of 

the Hereafter as the Koran mentioned (33: 27-28). At the same time, the Koran gave the 

Prophet the right to divorce all his wives. If they would not accept the conditions of his 

living (66: 4) saying that the Prophet could find other more pious women. (184) 

Giving his wives the right to choose divorce, (Al-Taxyir) the Prophet started with 

`Äisä, and he asked her to consult her parents before she decided. She replied "Prophet 

of God, do you want me to consult my parents about you? Certainly I want God, his 

Apostle and the Life of the next world". The Prophet asked all his wives the same 

question and all of them chose God, his Apostle and the life of the next world. (185) 

That means they accepted the Prophet's conditions and subsequently stopped 

complaining and protesting, therefore they rejected the idea of divorce. 

Concerning this event, there is more than one opinion among the companions and 
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the Sunni Doctrines about the type of choice (Al-Taxyir). For instance, kisa said "The 

Prophet gave us the opportunity to choose and we chose him, therefore this was not 

considered a reputation". (186) In addition, eAli b. AbI1Tälib said that when the Prophet 

gave his wives the right to choose between the pleasures and vanities of this life and the 

life of the next world, he did not let them choose divorce as an altemative. (187) Muslin 

in his book 'Sahib' mentioned that divorce is not a choice according to `'Äisa's 

hadith. (188) 

Some sources reported that the Prophet withdrew from his wives without 

ultimately divorcing any of them(189) aseÖmar b. AI-Xattäb said. 090) Other references 

reported that the Prophet divorced Hafsa by a single divorce, then Gabriel came to him 

and told him to take her back, as Stem mentioned (191). Some references supported 

this describing Hafsa as strong minded and obstinate like her father eUmar b. 

Al-Xattäb, (192) adding that she was very temperamental. (193) Ibn Mäja narrated from 

Süwtd b. Saad, saying thatCOmar admitted that the Prophet divorced Hafsa by a single 

divorce. (194) He blamed her because she followed EYisa, who protested against the 

Prophet, reminding her that Äisa's position was very different to her own, since ̀ Risa 

was well known as the dearest wife of the Prophet. (195) 

Although some mentioned that the prophet divorced Sawda and Raihäna(196) 

only Hafsa's name was relevant to (Al-Taxyir) and even her case was not clear enough 

to prove that choice meant immediate divorce. Muslim commented on this information 

about Hafsa saying "It was a rumour". (197) 

In the case of the Prophet's wives, they did not choose divorce, but in other cases 

a woman can choose divorce herself and have her mahr as the Koran stated (33: 27-28). 

Some Sunni jurists regarded choice as a single divorce as Ibn `Abbas, Omar b. 
� f_ 

dJ-Xattäb, od-Safi i and Ahmad b. Hanbal believed. (198) Others said that choice is a 

final divorce for the woman, this opinion was held by`Ali b. AbVTälib and Abü Hanifa. 

While Mälik, held another opinion, he said if the woman chose herself (means divorce) 
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it is a final divorce for her and if she chose to stay with her husband that means a single 
V divorce. (199) But, in his 'Muwatta' Mälik agreed with Ibn Sihäb who said that if the 

woman chose her husband this is not considered as a divorce for her. One should 

mentioned that this is an accurate information, (100) otherwise according to Mälik's first 

idea, (201) all the Prophet's wives had been divroced once, then he took them all back, 

but there is no mention of this point in the books of Hadith, except Hafsa's divorce. On 

the other hand, Abn Ynsuf, who is Abü Hanifa's disciple, had another opinion. He said 

that choice has to be as the woman wants, it could be triple divorce or single divorce as 

she decided. (202) 

2. j'amlik del ±aläq 

It is a kind of divorce, following an agreement between the man and his wife, 

when he accepts to give her the right to divorce herself at anytime if she does not want to 

be his wife. It is not clear whether this agreement has to be in the contract of marriage or 

not. Levy said it has to be(203) while there is no hadith from the Prophet about this 

point. Others described Tani lk as a kind of promise from the man to his wife. (204) The 

type of Tamlk was regarded in three ways: 

a. it is a single divorce 

b. it is a final divorce 

c. as the man wanted it. 

a. three of the Sunni'Imäms, Malik, ®L1-Safi i and Ahmad b. Hanbal, 

agreed with Omar b. AI-Xattäb, Ibn Abbas and Ibn Masud who considered tamlik as a 

single divorce(205) even if the woman wanted it to be a triple divorce. A good example 

is from the companion, Ibn masnd ®ll-Änsari, when a man came to him complaining that 

he gave his wife the right to divorce herself if she wanted, thus she divorced herself by a 

triple divorce. Ibn MAsüd said that it is one divorce for her and her husband has the 
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right over her during the idda. WheneOmar b. Od-Xattab was informed about this story 

he said "God has done it for men, it is they who deliberately change God's making, and 

what God has put in their hands they transferred into the hands of women". 'Omar 

added "It is one divorce only". (206) 

b. other jurists, like Abü Hanifa, (207) held Okl-Hassan OL1-Basr1 s 

opinion, which was unique and described as the only one which considered Tamlik as a 

triple and final divorce. Therefore, the couple need a "Muhallil" to come back to each 

other. (208) It was mentioned that ®ll-Basri based his opinion on a hadith from Abü 

Huraira, who transmitted it from the Prophet, but some references described this hadith 

as unsure. (209) 

c. some companion such as Ibn'Omar considered the type of tamlik 

to be in accordance with the man's wishes. If he wanted it to be either a triple or a single 

divorce, it should be as he chooses as divorce is the right of the man. Although he gave 

his wife the right of Tamlik(210) Malik beljyved that it is the man who decides the type 

of Tamlik, not the woman, saying "This idea is the best I ever heard and I like it". (211) 

However, Malik explained in his book 'O1-Muwatta'. Ibn Omar's opinion, who 
.. _ 

said that the woman, can choose the type of Tamlik, whether a triple or a single divorce, 

unless her husband denies saying that he wanted it to be a single divorce. (212) Malik 
I 

reported that a man came to Ibn Omar telling him that he gave his wife the right of 

divorce to ml k", thus she divorced herself. The man asked Ibn mar about the type of 

this divorce Ibn`Omar, said "It is as she wanted it". The man said "Please 7AbaAbd 

o1-Rahmän do not do it to me". Ibn`Omar replied, "I have not done it, you have done it 
46 

yourself". (213) 

Some described +amlik saying "It is a transfer whatever the man has by right to 

the woman, therefore she is able to decide the type of divorce, because when he gave her 

the right to tamlik, he gave her the freedom to act as she likes". (214) Said b. 
i 

O1-Musayyab mentioned that the woman holds the right to Tamlik while she still lives 
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with her husband as long as she does not want to use this right. Also she can give back 

this right to her husband. (215) Malik said that the man should respect his promises 

about the Tamlik, (216) unlike Q1-Sidi who mentioned that the man can change his mind 
. ý- 

and take back his right of Tamlik from his wife, unless she has used it and divorced 

herself. (217) Abu- Hanifa mentioned a serious consideration concerning the woman who 

has the right of divorce. He said that she cannot inherit from her husband, while Malik 

said that she can inherit from her husband, but he cannot inherit from her. Ibn Rusd 

regarded this opinion as strange and unacceptable. (218) 
Vc_. 

Mentioning the two types of divorce, choice (Od-taxyü) and tamlik, Al-Safi i 

said that both of them are the same and there is no difference between them, because 

they depend on the man's decision as to whether they are to be single or triple divorces. 

This is unlike Malik, who distinguished between them saying that choice is a triple 

divorce and having the right is a single one. (219) In addition, in the case of choice the 

man gives his wife the right of choosing to divorce herself or to stay with him. This is 

in case the couple were involved in any kind of dispute as happened between the Prophet 

and his wives. Also, the woman can choose divorce when her husband is sick or mad, 

as Said b. Ol-Musayyab said. (220) 

i'amlik is a kind of agreement between the man and his wife, who can have the 

right to divorce herself without a limited time for any reason she wants. Some mentioned 

an example saying she could use this right if her husband marries another woman. (221) 

As was reported, the woman can keep this right of tam lik until she decides to use 

it, (222) but, Abü Yüsuf said that the man can fix a specific time for his wife by giving 

her the right of tam lik for two days only and if she does not use it, she loses it. (223) 

However, some jurists rejected this type of divorce saying that the right of 

divorce by women is not acceptable, because the right of divorce is with the hand of the 

man and is not acceptable for it to be in the hand of the woman. (224) 
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The Reasons for Divorce for the Woman 

There is no single reason for divorce and the man can pronounce it without 

conditions. He is never asked why. This right is not mentioned either in the Koran nor 

in the traditions, but is supposed to be generally accepted. In the case of divorce, the 

woman cannot force her husband to divorce her except that under some circumstances, 

she can get a divorce even without his consent, following the Sunna of the Prophet. 

a. the Prophet gave an important reason for the woman having the 

right to ask for divorce that is if her husband married her without her consent. (225) The 

Traditions mentioned that the Prophet dissolved many marriages for a virgin and a 

non-virgin woman whose father or uncles or any of their relatives arranged their 

marriage without their acceptance. (226) Ibn Omar, 
reported that Zaineb b. ̀Ot man b. 

Mazün was an orphan whose uncle arranged her marriage and forced her into it. When 

she complained to the Prophet he revoked her marriage. In this case the term of divorce 

was used. (227) 

It is worth mentioning that the majority of the women whom the Prophet 

provoked their marriage were mature and non-virgin. (228) Also, as a Sunna, the father 

as a Wali can revoke his daughter's marriage. This relates to the information, which 

stated that`A'isa arranged the marriage of her niece, Hafsa, Abi Baker's granddaughter 

while the father was absent, but when he returned he dissolved this marriage. (229) 

b. physical inability 

In the Koran and the traditions, there is no mention of how long a woman has to 

wait for her husband, who cannot consummate the marriage, which was regarded as 

serious enough for the woman to ask for divorce. 

The Sunn jurists had different opinions about this matter. Said b. OLl-Musayyab 

said that the maximum time for the man, who cannot have intercourse with his wife, has 

to be one year. After that the woman can legally ask for divorce. (230) Abü Han fa, 

stated that the woman should wait nearly one hundred or one hundred and twenty years 
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to separate from her husband who suffers from physical inability. (231) This means that 

Hanffite's school did not consider this reason as sufficient for demanding divorce from 

the woman. Mälik explained this point saying that the time limit did not apply to the 

man, who had had intercourse with his bride once then left her, because this case is 

considered as 'Ili' and not as a physical disability. (232) But, if the man could not have 

intercourse with his wife, she must wait for four years before she asks for divorce. (233) 
V 

Malik mentioned that he asked Ibn Sihäb, who was one of the Sunni jurists, about the 

time limit for the man. Is it from the day of the marriage or from the day when his wife 
V 

sued him to the Sultan, asking for divorce? Ibn Sihab said "from the day she sued 

him". (234) Ahmad b. Hanbal and the Si ite rite held Mälik's opinion, regarding four 
1 c. 

years as the time limit. While Al-Safi i gave the woman seven years before she could ask 

for separation. 

Same references said that this reason was not considered as giving full rights to 

the woman, because there was no hadith from the Prophet about this subject. (235) 

Although there was no direct hadith the Sunna considered this the right of the woman. 

c. Mälik added another reason for the woman, when he said that she 

can ask for the dissolution of the marriage because of her husband's madness, (236) as 

Ibn dl-musayyab said. (237) In addition, Mälik mentioned a vital point saying that if a 

man hurt his wife and forced her to ask for ? Cal; this is a reason for divorce and not 

Xal: (238) 

d. The successor, Säid b. A1-Musayyab mentioned another reason 

for the woman, saying if a man absents himself for a specific time and his wife knows 

where he is she has to wait for only one year and after that she can ask for a 

divorce. (239) 

e. another reason for asking for divorce was that if the husband 

marries another woman. (240) This point is based on the Sunna of the Prophet, who 

asked ̀Ali b. Abi! Tälib, his son-in-law, to divorce his daughter, Fatima, if Ali decided to 41 0 
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marry b. Abi Jahl as well as Fätima. (241) 

f. some mentioned that the woman can ask for a divorce if her 

husband refuses to pay her the mahr, which was fixed in the marriage contract. (242) 

This point is not clear enough, but it should be mentioned that the prophet described this 

type of man as an adulterer Mini-) (243) Furthermore, Mälik and Al-Säfi i mentioned 

that the woman can refuse to give herself to her husband till he pays her the mahr, but 

they did not say if she can ask for a divorce. (244) 

g. another reason for divorce, depending on the demand of the 

woman, is when the man is unable to support and maintain his wife. Säid b. 

A1-Musayyab and Al-Sidi described this reason saying that it is a Sunna from the 

Prophet. (245) Mälik held this opinion saying "This is what the savants beleived". (246) 

On the other hand, Oºl-Zühr said that this reason should not be a cause for separation, 

and Al-Ba jhagi supported this opinion saying that separation for this reason isOmar's 

Sunna not the Prophet's Sunna. (247) 

The Reasons for Divorce for the Man 

The man has the right to divorce his wife without reason or plan and he does not 

need to explain why. However, it can be recognised that in certain cases the Prophet 

himself divorced and allowed it in cases of unfaithfulness, bad behaviour and illness. 

Although he described divorce saying "of the things which are lawful the most hateful to 

God is divorce". (248) 

a. Ibn`Abbas narrated that a man complained to the Prophet saying 

that his wife did not mind being touched by anybody. The Prophet told him "Make her a 

stranger to you". The man said "I am afraid, I might be seduced by her". The Prophet's 

verdict was "then feel the pleasure of her company". 011-Nasäf refused this hadith saying 

that it is not correct. (249) 
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b. it was reported that a man called Lagit b. Sabina told the Prophet 

that his wife is agressive. The Prophet said to him "Divorce her". But, when the man 

informed the Prophet that he had a son by her, the Prophet advised him to give her a 

command to punish her leniently, telling him "Do not beat her as you would beat your 

slave girl". (250) 

c. in his farewell speech, the Prophet mentioned many points 

regarding the rights of a man over his wife. One was the sexual needs of a man. (251) 

This was considered as a good reason for divorce. Al-Buxan, mentioned that the 

Prophet divorced a woman because she disliked having intimacy with him(252), her 
V 

name was'Umima b. Sarhabil. Also the Prophet allowed divorce from the non-virgin 

bride, whose groom discovered that she was not a virgin and she got the mahr as the 

Prophet stated. (253) 

d. it was well known that the Prophet himself divorced two women 

before he had intercourse with them. The first was'Ibnat Al-Joun ®l1-Kilabiya, because 

of her bad behaviour. (254) 

e. the other woman was from bani Kilab also. He divorced her 

because of illness, after he saw some white spots on her body. (255)'Omar b. AI-Xattäb 

made it a sunna, saying that any man who married a woman, suffering from illness, and 

he divorced her after he had intercourse with her, should pay her all her mahr. (256) 

f. a further reason was mentioned in the light of the Sunna of the 

Prophet. The man might divorce his wife in order to please his father. It was reported 

that Ibn Omar b. ®1-Xattab married a woman whom he loved very much, but his father 

` Omar b. ®. l-Xattab did not like her. When Omar mentioned to the Prophet he ordered Ibn 

Omar to divorce his wife in order to please his father. (257) Abü Qd-Darä narrated that he 

heard the Prophet saying "The best way to Paradise is to please your father". (258) 
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Different Pronouncements of Divorce 

Divorce has different formulas, the man can use against his wife. Some of these 

formulas are considered as a triple divorce others as a single one, following the Sunna or 

the practice of the Prophet, and are generally agreed. 
ý 

a. 'Ali b. AbV Tälib said that if a man said to his wife "You are 

forbidden to me" that means a triple divorce and is irrevocable. Mälik liked this opinion, 

this sentence is regarded as an original formula for divorce. (259) 

b. it was reported that the Prophet divorced his bride`Omra b. 

Al-Join d1-Kil5biya because when the Prophet tried to have intercource with her, she 

told him "I take refuge in God from you", (260) the Prophet told her "You are already 

tormented by the power of God". (261) He added "Follow your family". (262) 

c. another formula of divorce was transmitted by Yahya b. Salad. It 

is when the husband says to his wife's family "Take your daughter" this means a single 

divorce. (263) 

dt Omar b. DJ-Xattäb was informed that an Iraqi man said to his 

wife "Your pregnancy has made you a stranger to me". ` Omar asked the man to meet him 

in Mecca during the pilgrimage. When he met the man he asked him what he meant. 

The man said "I want a final divorce". ̀ Omar said to him "It is as you wanted". (264) 

e. Abü Yi suf, mentioned different formula for divorce such as "Get 

out", "Go out", "Cover yourself", "You are free", "Hide yourself'. All these formulas 

depend on the man's decision, whether he wants a single or a triple divorce as Abü 

Yusuf mentioned. (265) 
V 

f. Ibn Sihäb mentioned another formula of divorce. It is when a man 

says to his wife we are free from each other. This is considered a triple divorce 

batta. (266) 

.,. r 

g. Ibn`Omar added yet another formula of divorce. It is when a man 

says "you are free". Ibn`Ömar regarded it as a triple divorce(267), while Al"Buxäri 
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mentioned "It is as the man wants". (268) 

h. sometimes the man threatens his wife with divorce if she does 

certain things and the type of divorce depends on the man's announcement. For 

instance, Näfa narrated that a man threatened his wife with triple divorce if she left the 

house. Ibn Omar said if she did that it meant a final divorce for her. Qutäda, said that 

the man might say to his wife "If you become pregnant you are divorced by a triple 

divorce". Others mentioned that the man might say to his wife "I do not need you 

anymore" the type of divorce depends on the man. (269) Abü Yisuf said that the man 

can say to his wife "If you are not pregnant you are divorced. (270) Also, the man can 

simply say to his wife "I am unlawful for you". (271) 

i. Malik added an unusual sentence of divorce saying that the man 

can divorce his wife by saying "Your hand, or your foot or your hair is divorced". 

While Abü Hanifa said that the man can divorce his wife by referring to main parts of the 

body such as the head, heart or private parts. (272) 

However, there were different explanations among the companions and the Sunni 

doctrines regarding the types of divorce. Some were fixed while others gave the man the 

right to decide whether he wanted a single or a triple divorce. It is clear that the Prophet 

has paid careful attention to the words the man declared and not what he thought. (274) 

Lawful and Unlawful Divorce 

Some references mentioned that "Divorce is too easy to get". (275) In general, 

this may be true, but there are some rules for lawful and unlawful divorce and the man 

should be aware of them: 

1. The man cannot divorce his wife during a particular time as the Prophet stated. 

Ibn`Omar reported from the Prophet saying "A man cannot divorce his wife 
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during her period. If he did so he should take her back and keep her in his house until 

she is purified, then she must have another period then become purified again. 

Afterwards he can divorce her before he touches her. This is the idda which was ordered 

by God for any divorced woman". (276) Näfa, narrated that IbntOmar divorced his wife 

while she was not purified. The Prophet was angry and he ordered him to take back his 

wife until she became purified or pregnant, (277) saying "It is an ignorance and 

stupidity". (278) Ibn Ömar, explained saying "The divorce of the Sunna is to divorce the 

woman while she is purified without having sex with her and in the presence of two 

witnesses. (279) 

2. The second rule for lawful divorce is that it should be announced by either a mature 

man, an understanding and a rational and sane person. (280) 

Unlawful Divorce 
v. _ 1. Ibn Sihab reported from the Prophet saying "There is no lawful divorce for a minor 

boy till the age of maturity. The sleeping man until he wakes up and for a mad person till 

he becomes normal". The Prophet did not accept their divorce regarding it as 

illegal. (281) Abü Huraira reported a similar hadith from the Prophet saying "Any 

divorce is valid and lawful except the divorce of the mad and the idiot, who has lost his 

mind". (282) 

2. Another unlawful kind of divorce was mentioned by the Prophet saying "My 

community is not to be blamed for any mistake, forgetfulness or for what they are forced 

to do". (283) This related to divorce, means that there is no divorce by force and even if 

the man pronounced it his wife is still lawful for him. The majority of the jurists of the 

Sunna held this hadith such as; 
tOmar b. A1-Xattäb, Ibn'Abbäs, Ibn'Omar Malik and 

V c- e 
t J-Säfi i. Furthermore, All b. AbVTalib supported it(284), unlike Abü Hanifa, who 

accepted divorce by force. (285) 
" 
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3. 'Aisa reported from the Prophet saying "There is no divorce in '1Igläq" and no release 

of a slave in the case of anger or force". AbilDäwi d, explained the word ; Igläq" saying 

"I think it means in anger". (286) While Ibn Mäja said it is great anger and he added that 

the majority know it as force. (287) Others said it is a combination of anger and force at 

the same time. (288) 

4. Regarding the divorce of a drunken man, there is no specific Hadith from the Prophet 

neither did the Koran mention anything about divorce from a drunken man (4: 42) saying 

"Do not pray when you are drunk". 

Among the Sunni jurists, there is a difference of opinion about this type of 

divorce. For instance, the Caliph"Otman b. `Affän regarded the divorce of a drunken 

man as unlawful, because he should be recognised as insane while unable to act 
V, 

- f_ 

properly. (289) Al-Safi i held this point(290), while others like Said b. Al-Musayyab 

said that the divorce of the drunken man is lawful and valid because if he kills anyone he 

will be punished. Malik adopted this opinion saying "It is our Sunna", (291) adding that 

a drunken man has full responsibility in divorce and murder, but in the case of marriage 

or a sale this is not the case. While Abü Hanifa, regarded the drunken man as fully 

responsible for everything he does. (292) These groups refused to regard a drunken man 

as being out of his senses and held him as fully responsible. 

5. The Prophet considered divorce a serious event, therefore, he was not pleased with 

the man who always divorces and then takes back his wife just for fun and sometimes to 

hurt her feelings. Because of that the Prophet declared that "who divorced his wife, just 

for fun, his divorce is lawful". (293) Abn Huraira narrated from the Prophet saying 

"there are three things: which whether done in fun shall be considered serious and 

effective, namely; marriage, divorce and taking back a wife". (294) 

6. The Caliph*Otmän b. Affän mentioned a new belief concerning the divorce of the sick 
V- e 

man. Ibn Sihäb narrated that Abd OL1-Rahmän b. `Awf, who was a very rich man, 

divorced his wife triple while he was very ill and after a short time he died. ̀Otmän b. 
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aAffän allowed his wife to inherit from her husband after the end of her`idda. (295) Also, 

Otmän allowed the wives of Ibn Makmal to inherit from him, because he divorced them 

during his sickness. (296) Ibn Sihab regarded this as a Sunna saying that "if a man 

divorced his wife while he was sick, a short time before he died, she has the right to 

inherit from him". (297) Milik said that if the man divorced his bride before he had 

intercourse with her, a short time before he died, she has the right to have half of her 

mahr as the Koran said (2: 236) and to inherit from him as Mälik mentioned. (298) The 

reason behind this judgment is that sometimes the man decides to divorce his wife in 

order to prevent her from inheriting as in the case of illness. However, Abü Hanifa and 

J1-Safi i rejecte this right for the woman after the idda whii. Ibn Hanbal accepted if the 

widow remains unmarried*. 

The Forms of Divorce 

There are three ways for a man to announce divorce: 

a. by different sentences of divorce (see above) 

b. by writing 

c. by a gesture 

b. by writing, if a man writes his divorce in his own hand, it is a legal divorce. Also, he 

can divorce his wife by asking another man from his relatives or his friend to divorce his 

wife on his behalf: that means that the man can give "Tawkj l" to his representative to act 
v, 

instead of him. (299) Abu Baker b. Sayba said that the man can divorce his wife while 

he is away from her. It was reported that a woman called Fatima b. Qais was divorced 

when her husband was away in another country and the Prophet did not refuse this 

divorce. (300) 

c. by a gesture, a dumb man can divorce his wife by a sign and also by writing, if he can 

write. (301) 
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CHAPTER FIVE 

THE WIDOW (A1=Armala) 

According to Ibn Qutaiba a widow is a woman who has no husband, in other 

words, whose husband is dead or who is a spinster or she has left him. Her status as a 

widow is linked with the fact that she is poor and has lost her source of income with the 

death of her husband. The expression "? armal J1-Zäwi" means, therefore, the loss of 

provision. (1) 

Thus, the word widow "'armala"(2) in the Hadith denotes a wider meaning, 

implying that she is a woman who needs help and support, and hence the Prophet and 

his companions were concerned about her protection and well-being. 

Al-Migdäm reported that the Prophet said "I am nearer to every believer than 

himself, so if anyone leaves a debt or a helpless family I shall be responsible". (3) In 

addition, the Prophet encouraged Muslim people to support and help the widow, saying 

that their kindness would be rewarded and that it is a religious duty for any Muslim. (4) 

`Äisa, the wife of the Prophet, described the widow as a helpless person who lost her 

shelter when she lost her husband. (5) Furthermore, f Omar b. ®ºI-Xattäb, the second 

Caliph, showed his concern for the widow as it was reported that he swore if he could, 

he would help the widows of Iraq till they did not need any help from any man. (6) 

In the Hadith there are many rules and conditions which constitute duties and 

rights for the widows for themselves and for Muslim society. Their duties are: mourning 

and observing the waiting period'(Idda), whereas their rights are; marriage, inheritance, 

dower and maintenance. 
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The mourning of the widow (idäd) 

Mourning is one of the main duties of the widow towards her dead husband. In 

the Hadith, it is clear that the time limit of mourning for the widow, is the same as her 

waiting period, in other words, it is four months and ten days. (7) The majority of Sunni 

doctrines say that she should go into mourning from the date of the death; others, like 

_ v_ 
Hazrat`Ali (Siva) stated that her mourning should begin from the date when the widow 

comes to know of the death of her husband. (8) 

The main Hadith on this subject were transmitted by Zaineb bint Abi Salma, who 

mentioned three traditions ascribed to the wives of the Prophet, from her mother, Umm 

Salma, from Zaineb Bint Jahs and from'Umm Habiba, (9) in addition to a hadith which 

was transmitted byiUmm`Atiya. (10) 

Zaineb b. Abi Salma reported that'Umm Habiba and Zaineb b. Jahs related that 

the Prophet said "It is not lawful for a woman, who believes in Allah and the Last Day, 

to observe mourning for any person who has been dead more than three nights, except 

for four months and ten days in the case of a husband". (11) According to this hadith, 

DUmm Habiba observed mourning for three nights when her father Abü Sufyän died. 

Also Zeinab b. Jahs went into mourning for only three nights when her brother died and 

both umm Habiba and Zaineb b. Jahs applied perfume after three days(12). 

The third hadith, which was transmitted by Zaineb b. Abi Salma, was from her 

mother, 'Umm Salma, the Prophet's wife, who reported that a woman came to the 

Prophet telling him that her daughter, who had recently lost her husband, was suffering 

from eye trouble and she asked the prophet if they could apply collyrium to it. The 

Prophet replied "No" three times then he said "It is four months and ten days". (13) 

According to the Hadith, the widow should avoid any kind of make-up while 

mourning(14). Whatever the reason, Mälik said that "the widow should avoid 

everything, which could encourage cohabitation by displaying her charms". (15) 

However, there is another hadith regarding the medical reason. It was transmitted by 
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Umm Salma, who reported that the Prophet allowed the widow to use a special 

collyrium during the night because of illness in her eyes, but on condition that she 

removed it during the day. Mälik said that the widow is allowed to use collyrium, on 

medical ground even if it is with perfume, but he prefers it without perfume and only 

when absolutely necessary, saying that "Religion is to make things easy". (16) 

To support this opinion, there is a hadith fromUmm Salma who said that the 

Prophet visited her while she was mourning for her husband, Abi Salma. The Prophet 

noticed that she applied ointment containing no perfume, but he recommended her to 

apply it only at night and to remove it during the day time, because it made her look 

younger. Furthermore, she reported that the Prophet ordered her not to comb her hair 

and he told her to use late tree leaves and to smear her head copiously with them. 

Another hadith was transmitted by'Umm Salma, which states that the Prophet 

said "Widows should not wear garments dyed with Zäfarän or red or wear jewels and 

use collyrium in their eyes". (117) The same hadith was mentioned by Abü Däwiid, who 

reported that>Umm Salma reported that the Prophet said "Widows should not wear 

sky-coloured robes or dyed clothes or ornaments or dye their hair or apply 

eye-paint". (18), Umm`Atiya reported another hadith which refers to the Prophet as 

having said that "widows should not wear a dyed garment except one of the types made 

of dyed yarn". (19) Malik added that the widow who goes into mourning for her 

husband should not wear any rings or bracelets (ankle chains) nor should she wear any 

brightly coloured dresses, but only black. (20) However it was reported that the Prophet 

preferred white clothes to be worn by dead people and their relatives. (21) 

As for the use of perfumes and toilet things or anything that makes her look 

younger and attractive, there is a hadith by the Prophet who allowed the widow to use 

perfumes of costus 
(azfär) in small quantities when she was purified after her 

period. (22) 

Zaineb b. AfSalma gives some idea of the mourning of the widow in 
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pre-Islamic times. She says that the widow used to go into mourning for one year by 

staying in a dirty house and wearing the worst dress and never touching perfumes 

during this period. At the end of the year, she would to fetch any kind of animal for 

example a sheep, a bird or a donkey and then put her hand on the animal several times. 

She then used to clean herself with water until she became as pure as silver which 

signified the end of her mourning when she could marry again. (23) 

The same story, with certain differences is found in Muslim's 'Sahih' and 0 

Mälik's'Muwatta'. It has been reported by Zaineb b. Ab Salma that the widow used to 

go into mourning in a small cottage and didn't perform or wear perfumes, and at the end 

of the year, she would sacrifice an animal. (24) Malik says that she would smear her skin 

with the blood of this animal, although Ibn Wahab says that she would put her hand on 

the animal. (25) On the other hand, Karim in Miät:. Al-Masäbih says that she used to 

sacrifice the animal and smear her private parts with the blood which signalled the end of 

her mourning. (26) 

The Prophet also mentioned something related to this story when he spoke to the 

woman who wanted to apply eye paint for her daughter who had just lost her husband. 

He told her "verily there are four months and ten days-(27) Surely one of you used to 

throw dung in the days of ignorance (0J1-J"ahil ya), at the beginning of a year". Muslim 

says that the meaning of the cited hadith is that mourning in Isläm is very short when 

compared with mourning in the Jahil ya"(28) 

There are different opinions on the matter among the Sunni doctrines, especially 
V 

between Mä1ik, Abi Hanifa and Al-Säfi C- between the women or the widow who should go 

into mourning: 

- Muslim and non Muslim 

- Young and adult 

- Slave and free 
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Mhlik says that only a married woman should mourn whether she is Muslim or 

non-Muslim, and the young and grown up and a free woman should mourn. (29) 

However, the slave girl tUmm dl-Walad), who has lost her master does not have to go 

into mourning, because she is not consideredto be a married woman, while the married 

slave woman has to mourn her husband for two months and five days. (30) However, 

Abü Hanifa and ®, l-Säf ii says that mourning is not a duty for non-Muslim women. In 

.. 
addition, Abü Hanifa believed that both the young and the slave woman, should not 

mourn for many reasons: 

a. the non-Muslim woman cannot go into mourning because 

mourning is a religious belief, the duration of which was fixed by the prophet, who 

went on to say that "For a woman who believes in Allah and the Last Day". 

b. Abü Hanifa says that a young woman should not go into 

mourning because she would not attract men. (31) 

c. no mourning applies to a slave woman because theRdda of the 

widow contains two elements; first the mourning, second her staying at home during 

this period while the slave must work and serve her master. In her case she has to go 

out, and she may continue using toilet things. (32) 

In addition to the rules concerning the appearance of the widow, the Prophet also 

mentioned some certain rules about her behaviour and her attitude. There are some 

Hadiths which show that her sadness should be reasonable and modest. There is a 

hadith about Hanna b. Jahs who, when she was informed that her father and her maternal 

uncle had died, said "It is God's will", but when she knew that her husband Musab b. 

Oel - mir had died she cried. It has been reported that the prophet said "this woman loves 

her husband and he has a special position in her life". (33) Another hadith of the prophet 

was transmitted by Al-Xudari who reported that the Prophet saw a widow crying beside 

her husband's grave. He told her "Fear God and be patient"(34) patience in the face of 

death brings good rewards 9Umm`Atiya transmitted some Hadiths. She said that the 
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Prophet had received a promise from the women in the Oath of allegiance, not to wail or 

to weep loudly at funerals and she said that only five women fulfilled this promise. (35) 

Furthermore? UmmAtiya reported that the prophet did not invite women to 

funerals and that he disliked them following the funerals. (36) From Ahmad b. Yüsuf 

there is a hadith which refers to the prophet saying that he cursed women who visited the 

graves. (37) There are two opinions about this hadith: the first opinion says that the 

visiting the graves by women was not generally approved of because they are very weak 

in heart, but it is not strictly prohibited. (38) When the prophet allowed visiting the 

graves for Muslims, he allowed both men and women equally. (39) 

According to the traditions the Prophet did not forbid crying because it was 

reported that when'bmar b. o1-Xattäb saw some women crying at a funeral, and scolded 

them. The Prophet told him "Ömar leave them, verily the eye is shedding tears, the heart 

has been pierced and promise is near". (40) It was also narrated that the Prophet said that 

"dead people suffer in their grave as much as their parents cry over them". (41) This 

hadith was transmitted by Omar b. Al-Xattäb and by his soneAbd Alläh, but'Äisa denied 

it and declared that the Prophet did not mention this hadith. (42) Al-Wägidi mentioned 

that the Prophet cried when he was informed that Hamza b. AbUTälib had been killed. 

Also the Prophet cried when his son'Ibrähim died. (43) 

However, it is certain that the Prophet cursed and forbade wailers and mourners 

to come to funerals and particularly female mourners and female hearer of 

mourning. (44) Ibn Masüd reported that the Prophet said "None of us should beat face 

and tear up shirt or cry aloud like the crying in the days of A1-Jahiliya". (45) 

There was a Sunna during the time of the Prophet, who asked his wives to cook 

food for Jafar's family, when he was informed that Jäfar had been killed. He said 

"Prepare food for the family of Jäfar and there has indeed come to them what has kept 

them engaged". (46)'Abd Alläh b. Baker said " the Cooking of food for the family of a 
dead person was a sunna during the time of the Prophet, but since then it has been 
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abandoned. (47) t1-Säfi i -however encourages this practice and says "It is preferable to 

send food for the family of the dead person". (48) Others said that food should be 

supplied for three days since the period of mourning legally lasts three days. (49) 

The Waiting Period `(Idda) 

Widow's Idda lasts for four months and ten days. It is a period of time to ensure 

that the woman is not pregnant by her late husband, as the Koran stated (2: 233) 

A hadith transmitted by Abü Baker b. Saba, regulates where the widow should 

spend her`idda, and reports that Zaineb b. Käb b. 'Ajra came to the Prophet telling him 

that her husband had been killed and that he had not left her a house, (50) or any 

maintenance or any inheritance. Therefore, she asked the Prophet if she could join her 

family who lived far away from her. At first, the Prophet allowed her to leave her 

house, but after a while he recalled her, and telling her to stay in her husband's house till 

the end of her'CIdda. (5 1) 

This hadith shows that the Prophet prefered the widow not to move from her 

husband's house during her`Idda. However we have another hadith which shows that 

he allowed the widow to leave her house during this time, but only for good reasons and 

during the day. Sufyän b. Wagi reported that the Prophet allowed a widow to go out to 

pick fruit from palm trees telling her "You might give Sadaqa or do an act of 

kindness". (52) It may be concluded that some doctrines referred to this incident to 

prove that a widow, just like the triple divorced woman, can leave her husband's house. 

Ibn`Abbäs said that there is no fixed place for the`Idda and the widow can spend it with 

her family or in any place she wants. (53) His n b'Qrwa says that the Bedouin widows 

spend theirtIdda with their families and Mälik in his'Muwattä' agreed with this and said 

"that it has been our way". (54) It was said that herlIdda should be in the house of her 

husband's family, but if she wants to leave it there is no harm. The Koran also 
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advocates the same practice (2: 239). (55) While others said that a widow should sleep 

in her house during the ̀ Idda, also referring to the Koran in order to support their 

opinion; saying that the widow should stay in house of her husband's family till the end 

of`Idda. Ibn`Omar was of the companion who supported this principle, and who insisted 

that she should stay in her house and never leave it. (65) `Otmän b. ̀ Affän also held the 

same idea, and was further supported by Al-Simi and Ahmad b. Hanbal. Furthermore, 

G1-Timidi mentioned that the majority of people adopted this opinion. (57) 

The Hadith on the status of the slave widow, were generally stated by the 

companions of the Prophet. There are two cofliciting opinions about how long the`Idda 

should last: 'Omar b. Q I-As said "Do not spoil the sunna of our Prophet Muhammad, as 
c 

the'Idda of Umm 0ºl-Walad last for four months and ten days". (58) This means that the 

slave woman, who has children from her dead master is in the same position as the free 

widow. But, Mälik has a different opinion. He said that'Umm Al-Walad is not a 

married woman(59) therefore her`Idda if her master died is one course or one month, 

saying "It has been our way", he added that for one who does not have menstruation her 

tldda should be three months. (60) In case of the married slave widow, Said b. 

O1-Musayyab says "TheIdda of the slave widow is two months and five nights". (61) 

The Marriage of the Widow 

The widow has the right to marry again after the end of the'Idda period. But the 

pregnant widow is allowed to marry again as soon as she gives birth without awaiting 

the end of her'Idda. The hadith about Subay vAl-Islämiya 
confirms that she was a 

widow whohad lost her husband. She was pregnant and after a few days gave birth. 

After a while she prepared herself for a new marriage. (62) Some of her relatives 

believed that she should not remarry until the end of heigdda as a widow. 

When she asked the Prophet he gave her permission to marry. (63) The 
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authorisation for the widow to remarry is based upon this hadith. (64) Therefore, the 

majority supported the idea of her marriage immediately after giving birth to her child. In 

her case it was just a few days after the death of her husband. Omar b. Al-Xattäb said 

"If a widow gives birth she can marry again even if her husband's body has not yet been 

buried", and Mälik agreed upon this and said "It is our Sunna". (65) Abü Huraira also 

supports this idea. (66) Only Ibn'Abbäs holds the opposite idea that the pregnant widow 

should wait till the end of hercdda and that if she gives birth she should observe two 

periods of'Idda. 

a. theIdda of pregnancy 

b. the`Idda of the widow 

Ibn'Abbäs said "at the end of two periods of'Idda, she is allowed to marry 

again". (67) There is no mention of whom the widow should remarry as the Prophet only 

said "A good man", and the majority of people say that she should marry a man who is 

able to protect her. (68) 

`Aisa explained the reason for the remarriage of the widow, namely after the Battle 

of'Uhud during which many men were killed and left widows and orphans without 

protection or shelter. (69) She said "If a man cannot do justice to orphans, he should 

marry the mother of the orphans, " and she added that "Even if a widow has to share her 

new husband with other wives, half a home is better than none". (70) 

The remarriage of the widow was recognised in the Koran (2: 233-234) and in the 

Sunna of the Prophet. Watt mentioned that though the majority of the wives of the 

Prophet were widows, and most of them were not poor widows or in need of support or 

maintenance, (71) the Prophet disliked the idea of a woman or a widow being alone 

without a man. Watt mentioned that some widows devoted themselves to the Prophet 

e. g. Xawla b. del-Hakam, who devoted herself to the Prophet after losing her husband in 

the Battle of'Uhud, but the Prophet did not marry her, (72) nevertheless he gave her 
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shelter under his roof, and this supports the reason mentioned above. 

The reasons for the marriage of the widows were moral, physical and religious. 

Because when the widows get guardians by marrying again, "which provides them with 

maintenance and comforts, the new husbands stand as pillars for the protection of their 

life and honour". (73) In the absence of a widow's marriage, Society still has a moral 

problem because the natural sexual appetite of the widows and the divorced women is 

not satisfied. Therefore, the main aim is to protect the widow from adultery and 

prostitution, as Qutb said. (74) Moreover, it is said that polygamy was encouraged in 

Islam because of the widows in order to provide them with shelter and a house, since 

they were destitute after losing their husbands. (75) 

If the husband disappeared or got lost, Omar b. dl-Xattäb said that the woman 

should wait four years for her husband, and then she should observe herqdda. After that 

she could remarry". (76) Moreover, Said b. d1-Musayyab said "If a man dies in battle, 

his wife should wait one year before remarrying. During this time the widow may not 

remarry and his money should not be divided". (77) 

However, in pre-Islamic times the widow had to marry the nearest male in her 

husband's family. Even his son, and they could give her in marriage to anyone they 

wanted or they could keep her unmarried. (78) 

The Dower Wiahr) 

The dower of the widow is one of the main rights, and if the groom pays all the 

mahr or a portion of it, the unpaid portion, which was fixed, should be paid when the 

husband dies. 

However, in the hadith of the Prophet there is evidence that the mahr might not be 

fixed, in other words, the amount of it was not mentioned in the marriage contract. This 

fact was emphasised by kisä the wife of the Prophet, who said that the Prophet ordered 
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her to give a girl in marriage to her groom even if he did not give or fix anything for 

her. (79) 

It would be interesting to know, what positions of the widow would be, and 

what happens to her right to mahr, which has not fixed, in the event of her husband's 

ý death. Among the companions there were two opinions. Some such as ¶Ali b. Abll 

Tälib, Ibn `Abbäs(8Ö) and Zaid b. Tdbit believed that "If a man dies without announcing 

the mahr of his wife, his widow does not have the right to claim or to ask for her mahr 

and in this case she can inherit from him, but there is no mahr for her". Ibn`Omar, 

denied any right for the widow to her mahr if it was not fixed before the death of her 

husband. (81) However, Ibn Masnd d d-Ansari, believed that any woman whose 

husband died before he had had sexual intercourse with her, or had not announced her 

mahr, has the right to her mahr. (82) 

There is only one hadith referring to the Prophet in this matter, and it can be used 

as a model or solution to solve this problem. This hadith is about a widow called Barw5' 

b. Wätiq. It was reported that she declared to the Prophet, that her husband had died 

before fixing her mahr. The Prophet's judgement was that she has the right to her mahr 

and that she can inherit from her husband, and that she should stay in his house for her 

`Idda". (83) 11-Tirmidi reported that Ibn masud was happy when he heard this 

hadith. (84) 

In the case of the widow, she can have the copy dower (mahr al-mit. 1), this 

means that the amount of mahr should be similar to the mahr of women in her family, 

such as her sisters, cousins, aunts, (85) In other words her mahr should reflecther 

family's position and wealth. (86) 



227 

The Inheritance (rr ; jýrät) 

The widow has the right to inherit from her husband. If he did not leave children 

she has 1/4, but if he left children she has 1/8 as stated in the Koran (4: 11). There is a 

hadith transmitted by Jäbir reporting that the widow of Saäd b. J1-Rai to the 

Prophet that after the death of her husband, who was killed as a martyr in the Battle of 

Uhud, his brother had taken everything and left her and her two daughters destitute. 

The Prophet gave his judgment according to the Koran by "giving the widow 1/8 

and her daughters 2/3 and the remainder to the paternal uncle". (87) 

In general, there is no doubt about the right of the widow to her inheritance and 

that she can claim the half of what a widower would receive under the same 

circumstances. According to the Koran (4: 11) since the male has the right to twice as 

much as a female. (88) 

According to the Prophet, the widow can also receive her husband's 

blood-money. (89) There is a hadith transmitted by 0l-Dahäk b. Sufyän which says that 

the Prophet wrote to him telling him to include the wife ofAsjm d. 6\l-Dihabi among the 

benficieries of the blood-money paid for her husband. (90) 

Before the pronouncement of this hadith, Omar b. 0l-Xattäb used to say that the 

widow had no right to har husband's blood-money, but after this announcement from 

Q1-Dahäk, the payment of the blood-money to the widow became a rule. (91) 

M . lik says that a slave widow cannot have the blood-money for her husband, 

because slaves are not entitled to blood-money. They only receive the price which is 

paid to their masters. (92) However, compensation is paid to the widow under certain 

conditions; if she did not kill her husband, because in this case, she could not inherit 

anything; if she killed him by accident, she would inherit his property, but she could not 

receive his blood-money. (93) 
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Abü Däwüd mentioned that a man married a woman without fixing her mahr, but 

before he died, he announced that the mahr would be in his share of Xeiber as declared 

by the Prophet. When the man died, the Prophet gave his share of booty to the 

widow. (94) 

It was mentioned that the widows of $d-Muhlijirün inherited their husband's 

houses. (95) Abu Baker b. dasa reported that the women of Al-Muhäjim complained that 

they were not allowed to remain in their houses after the death of their husbands and 

because of that the Prophet allowed the women ofol-Mul7ajirün who were cut-off from 

their families, (96) to inherit their husband's houses. This recommendation became a 

Sunna. Therefore, when the companion"Abd Allah b. Masi d died, his widow inherited 

his house in o1-Medina. (97) 

Stern mentioned that when Hafsa b. ̀Omar b. ak1-Xattäb lost her husband she 

inherited his house, and then when she married, the Prophet she left this house to her 

brother. Also, Sawda as a widow inherited her husband's house, then leaving it to 

`Aia. It is well known that after the death of the Prophet, all of his wives remained in 

their houses, and regular maintenance, but none of the Prophet's widows claimed for 

inheritance, which was 1/8. *(98) 

It was mentioned that widows in the Jahiliya did not inherit from their blood 

relations(9), but only from their husbands. Stern said that Xadija, the first wife of the 

Prophet, inherited from her two husbands who were quite wealthy so that when she 

married the Prophet, she was very rich. (l0O) 

The Maintenance 

The widow can receive her mahr and inherit from her husband as some widows 

need help and support. Abü Huraira reported that the Prophet said "A giver of 

maintenance to the widows and the poor is like one who fights in the way of God and is 
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a reciter of prayers all night and is constantly fasts". (101) 

The Prophet considered the widows to be the first who deserved help and 

sponsors, therefore, he used to keep a porition of Za:: kät for the widows, which is 

normally distributed among poor Muslims. This charity consists of 1/5, and belongs to 

the Prophet. (102) 

After the Prophet passed away, his successors took on this responsibility, 

especially`Ömar b. ! Al-Xattäb, who was concerned about the position of widows, and 

who fixed a regular amount of maintenance money for all the widows of the Prophet 

called "the mothers of the believers". He gave each one of them 12 thousand dirhams 

and later, another 10 thousand to each one of them except `Aisa who recieved 12 

thousand dirhams. (103) 
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CHAPTER SIX 

THE SLAVE WOMAN 

Levy, said "the Prophet took over the slavery system upon which ancient society 

was based, seemingly without question and regarding it as a part of the mutual order of 

the universe". 0) 

Slavery during the time of the Prophet 

Although neither the Koran or the Prophet mentioned that the obligation of 

slavery was intended or it was declared as forbidden, as it was in pre-Islamic time. 

Slavery was an institution, which existed and was recognised by people. (2) But, 

according to the hadith of the Prophet and his companions as well as the opinions of the 

Sunni doctrines, we notice some new elements were added and gave the slavery system 

new aspects not considered before Islam. 

It is worth mentioning that the new conditions were instigated by the Prophet and 

regarded as Sunna; 

1. Limiting the sources of slave class 

2. Good treatment for slaves 

1. Limiting the sources of slave class 

The Prophet limited the slave class when he allowed only two sources of slaves 

as lawful 

i. a person born of slave parents, in other words, whose parents 

were both slaves, is considered a slave. 

ii. war captures, this excluded any Muslim believers who were made 
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captive. A new statement was made that there was to be no enslavement of Muslim 

Arabs. (3) 

According to the Prophet, the persons, who could be legally enslaved, were non 

believers captured in hostile territory. Therefore, they could be sold and purchased in 

the same way as any goods. Within these categories, there were certain exceptions; that 

Of. 

a. in the case of'Ümm ®J-Walad(4) 

b. the captive, who had the mean to buy his/ her freedom. 

c. the captive who had embraced Islam remained free [Islam] 

d. parents were forbidden to sell their children. Mecca was the main 

place for bying and selling slaves in the open market, where slaves were brought from 

different places they were a mixture of those born of slave parents, captives and those 

stolen from their families or husbands. Even some poor parents used to sell their 

children. The time of the pilgrimage was the best time for the slavery business. 

e. women had another opportunity to be set free by their owners 

when they became concubines. 

By purchasing 

It was well known that some of the prophet's wives owned male and female 

slaves. For example? Umm Salma had two slave men and who were allowed to enter in 

the presence of the prophet's wives, but once they had bought their freedom, the wives 

were secluded from them. This is related by the Prophet, who said "If a slave has 

concluded on agreement to purchase his freedom, and has money of his own, he should 

not mix with his owner's wives". (5) So, as long as he was owned by his master he 

could mix with the women. 

'Anas narrated that the Prophet gave his daughter Fatima a slave boy and when she 
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was embarrassed to try on a short dress in his presence the Prophet told her "Do not feel 

shy. I am your father and this is your boy". (6) 

When a slave pays a sum of money from his or her own earnings, he or she 
V 

acquires his/ her freedom! Omar b. Sihäb narrated from the Prophet saying "If a slave 

agreed to purchase his or her freedom with one hundred uggiya and pays ten less, he or 

she remains a slave until the whole sum has been paid". (7)cRisa, had a slave girl called 

Barira. She bought her, and then set her free. The Prophet's opinion was that the 

owner, who bought and set free the slave could have access to the slave's property, 

while the one who sold him could not". (8) 

Muhammad b. Yahya said to the Prophet that " He, who sets free a slave without 

mentioning money is implying that the slave can keep his money for himself". (9) This 

supported the idea that the slave can have, and can earn money with which to buy his 

freedom, but when he or she worked in some business or other that money belonged to 

the master unless the master wanted to give them his money. This was as Ibn'Omar 

marrated it from the Prophet. (lO) Mälik reported from Ibn ýihäb, 
who said "As a 

Sunna, if a slave is set free he can own his money. "(11) 

The Prophet encouraged Muslim people and especially his wives, to release their 

slaves without demanding money and even to help them financially upon setting them 

free. (12) The prophet said that such an action would earn them Paradise. 

Abi'Abd ®º1-Rahmärnarrated that his owner'Umm Salma, set him free on the 

condition that he would serve the Prophet as long as he lived. (13) Also, Ma; jmüna set 

her slave girl free without demanding money. (14) Xad Via, the Prophet's first wife, had 

captive slave called Zaid b. OJ-lIarit, whom the Prophet set free, and then adopted and 

married off to his cousin Zaineb b. Jahs (15) Yahya b. Saäd, reported that whentAbd 

Od-Rahmän b. AbtBaker died, his sister¶Aisa, set many slaves free. Malik said "This is 

the best I heard". 

In his late days, the Prophet refused to give his daughter, Fatima, a slave to help 
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her in the house; instead, he advised her to pray and to mention God several times. This 

would be better for her. (17) 

The prophet's policy with the tribes, especially the Jewish tribes like the 

Al-Mustaliq, involved the paying of ransoms. Many, captured by Muslim soldiers, 
4-0 

were set free after their tribes had paid ransoms, which were not only in the form of 

money, but could be any kind of good, or animal. 

Islam 

Actually, Mälik made Islam the first reason saying "Freedom should be a duty 

towards believers as mentioned in the Koran. Also, the poor people who are fed in 

atonement must be Muslims and not non-Muslims". He added "the best kind of freedom 

he had heard was towards Muslim slaves, and to set Christians, Jews, Magons, 'Ümm 

®. 1-Walad and blind people free. There was no obligation, therefore to set the 

non-Muslim: thies was done by choice. Since God mentioned in his Book (Koran) that 

they could either be set free or ransomed". 0 8) 

The Koran mentioned that it was a duty to set a believer's neck free (4: 91). In 

addition, there are some hadith, related to the Prophet that mention that by setting a 

believer's neck free, one can reap for a big reward. It was reported that the Prophet 

said "the release of a Muslim slave, protects you from fire". 09) Hiläl b. 'Usäma 

narrated that`Omar b. 0d-Hakam came to the Prophet telling him that he had a shepherd's 

slave girl. One day he lost some sheep and when he asked her about them she said that 

the Wolf had eaten them. He had not believed her and had beaten her. So he asked the 

Prophet if he should set her free. The Prophet asked her "Where is God"? She replied 

"in the sky", then he asked her "who am I"? She said "the Prophet of God". Finally, 

the Prophet however told Ibn Al-Hakam to set her free. (20) 

Furthermore, Ibn gihäb 
narrated that a man from Al'Ansär brought his black 
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slave girl with him to the Prophet telling him "I have to set a believer's neck free, so if 

you think that she is a believer, release her". The Prophet asked her "Do you believe in 

the one true God"? She said "yes" then he asked her "Do you believe that Muhammad 

is the Prophet of God? " She replied "Yes", finally, he asked her "Do you believe in life 

after death"? She said "Yes". The Prophet ordered her to be set free. (21) 

According to companions, such as Abü Huraira and Fada'1ah WUbid al'Ansan; 

the child conceived through adultery could be released in exchange for a reward. Also, 

it was narrated that Ibn`Ömar released an adulteress, slave woman and her son. (22) 

However, this report is unreliable, not sure if we go by on I. M, who mentionedthat the 

Prophet disliked this act and rejected it". (23) saying "A pair of shoes for which I will 

fight are better than setting the son of an adulteress free". A slave could be set free as a 

compensation for an accidental killing. There was no difference between a boy or girl as 

is mentioned in the Koran (4: 92). Also, the Prophet used to set free any slave who 

could teach ten Muslims how to read and write. (24) 

Another way, mentioned in the Koran, whereby the slave could abtain freedom 

was through the Zihär formula (25: 2) as an atonement achieved by setting a believer's 

neck free. In addition, if a man swore by God that he would do something, but the 

subsequently did not do it; he must either set a slave free, fast for three days, or feed ten 

poor people (20: 88). 

OL1-Qäsim b. Muhammad narrated that Said b. ̀ Abäda told the Prophet that his 

mother had died; and that he was wondering whether it would be good for her if he set 

a slave free on her behalf. The Prophet said "Yes"(25). This is stated as a Sunna to set 

free a slave on behalf of dead people. 

Setting a believer's neck free was according to the Koran and the prophet, 

regarded as a kind of charity "Sadaga" (124: 59). eA'isa, narrated that the Prophet was 

asked about the most valuable neck. He said "It is the most expensive and the dearest 

for their owners". (26) ̀ A'isa, added that the Prophet advised her that if she wanted to set 
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a married slave couple free, she should set free the husband first then the wife. (27) 

Freedom of a slave girl 

Apart from the condition of4imm Al-Walad, a slave girl had a chance to obtain 

her freedom if a free man married her. This marriage was mentioned both in the Koran 

(2: 220) and by the Prophet who said "He, who has a slave girl and educates her, who 

reats her well, and then marries her, will be rewarded twice". For three reasons, 

marrying, educating and setting her free. (28) 

It is worth mentioning that concerning this marriage a Muslim slave was preferred 

according to the Koran and the Prophet, and so by marrying a slave who was a believer, 

the owner would reap religious rewards. 

2. Good treatment of staves 

The second main change in the slave system was enforced by the Koran and is to 

be found in the hadith. 

Concerning the slave girl, the Koran forbids the master to use his slave girl as a 

prostitute in order to bring him money, (29) but he was allowed to enjoy himself with 

her. The Prophet, was concerned about slaves in general to ensure good treatment for 

them as human beings. Abü Huraira narrated that the Prophet said "A slave is entitled to 

his food and clothing and should have imposed upon him only such work as he is 

capable of doing". (30) A similar hadith was recalled by Abü Huraira saying that the 

Prophet said "You should feed and clothe your slave and seat him beside you or give 

him one or two mouthfuls of food in his hand if the quantity of food is small". (31) Ibn 

bmar related another hadith from the Prophet saying "Your servants are your brothers, 

God put them between your hands. He, who has a servant or a brother under his hand 
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has to feed him as he feeds himself and to clothe him as he clothes himself, and must not 

ask him to do more than he himself can do, and if you do, you should help him". (32) 

The slave girl was mentioned directly by the Caliph`Otmän b. Affän who said "Do 

not ask the slave girl to do more than she is capable of doing, otherwise she will turn to 

prostitution". (33) 

The Prophet disliked anyone to beat his slave severely saying "If they do not 

please you, sell them, but do not punish God's creatures". (34) Ibn`Omar reported that 

the prophet's solution for anyone who beat his or her slave, was to release the slave in 

question. (35) Ibn asüd A1'Ansäri supported this by narrating his story. He said 

"When I was beating my slave, I heard the Prophet telling me "You know that God is 

stronger than you". I said "He is free for the sake of God". The Prophet said "If you 

do not set him free you will be burnt by the fire of Hell". (36) 

This act became a Sunna following the Prophet, when Omar b. Al-Xattäb set free 

a slave woman when she complained that her master beat her and burnt her with 

fire". (37) Mälik mentioned that ̀ Omar used to visit the suburb of Al-Medina every 

Saturday and if he found a slave who was being exploited, he used to order him to leave 

his work. (38) In addition, the Prophet avoided using the word "slave". A hadith from 

him states "None of you may call them slaves, but instead must call them my boy or 

girl, -. (39) 

So, in general it is clear that slavery as seen in the hadith was not forbidden, but 

was modified in accordance with new principles, such as those of treating slaves well 

and giving them a chance to be freed under certain circumstances. The main idea was to 

encourage the freedom of the Muslim slave as a religious duty. Abü Huraira related to 

the Prophet saying "Whoever sets the neck of a Muslim free will have a limb redeemed 

from the fire, by Allah in exchange for every limb of the slave". (40) 

At the same time, slaves must obey their masters, following the teaching of the 

Prophet. AbUMüsa transmitted that "Any slave observing his God's requirement and his 



241 

master's right has two rewards". (41) Also, Tbir narrated that the Prophet said "There 

are but three people whose prayer is not accepted, nor their virtues taken into account: 

and one of them is the fugitive slave, till he returns to his master and places his hand in 

his hands". (42) 

Slaves were often sold without conditions except that if a slave was born and 
brought up in his master's house he or she was never sold unless he committed a sin 

such as adultery or was prepetually drunk. (43) In this case, they could be punished and 

beaten by their masters. Concerning this matter the Prophet said "If you beat your slave 

avoid beating his face. " Also, he mentioned the difference between beating a slave and a 

wife saying "Do not beat your wife as you beat your slave". (44) 

A slave girl usually did the housework and looked after her master inside the 

house, also she could work outside her master's house as a shepherd or doing other 

outside jobs. In addition, a slave woman did not wear the face veil, like the free 

woman, seeing as the veil used to be the mark of high-ranking woman. Therefore, a 

slave woman could walk around the street without covering her face with a veil. (45) 

Mälik, said that a slave woman could also apply make-up and if she was a widow she 

need not mourn. (46) 

Concerning the veil regarding the slave woman in Islamic times. Al-Wägidi 

mentioned that "people were wondering whether the Prophet would marry the captive 

woman "Safiyya" ortake her as his concubine, and when the Prophet made her cover her 

face they knew that he had married her. (47) 

However, it should be remembered that it first became a religious duty for the 

Prophet's wives and daughters to veil themselves, as laid down by the Koran (33: 58) 

this order was later to include the women of the believers; therefore, slave women 

believers had to cover themselves as well as free women, but we cannot give general 

judgment since reliable information is scarce. 
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The Slave Woman 

There were three categories of slave women: 

1. The first category was as a concubine for her master. 

2. The second category was when she bore a child for her master and became'Umm 

Al-Walad, which was the best category for a slave woman, as it comparised many 

advantages. 

3. A married slave woman was the third category, where the woman was already 

married to a slave or a free man and her children belonged to her master. Her position 

was then that of a servant to her master. She could be a household slave or an outdoor 

slave. 

There were conditions for each category particularly those involving her 

relationship with her master. Usually, most slaves were employed in wealthy 

households for domestic service and entertainment. 

Concubines 

There were two kinds of women in this position: 

a. A slave girl, who was originally a slave born of slave parents. 

b. A captive woman, who was originally free, but was then enslaved when their tribes 

were defeated in war. 

Both types of women became concubines without any exceptions. Islam allowed 

cohabitation with slave women along side normal marriage (4: 2-23) (24: 32). In fact, 

concubines were owned by masters, who had either bought, captured or received them 

as a present. (48) Their owners had the right to have sexual intercourse with them and 

these affairs were never regarded as adulterous or sinful. This kind of relationship was 

practised among the Arabs before Islam and it was legalised during Islamic times with 
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new elements and conditions. 

The Koran mentioned these groups of women, calling them "145 intalakat 

', aymänukum" or what your right hand possessed. But, these women were never 

described as prostitutes, since the Koran itself forbade the master to force his slave girl 

to be a prostitute (24: 32) because this had been the geenral practice in pre-Islamic times 

the majority of prostitutes were slave women. (49) 

Unlike the number of legal wives, who were limited to four only (4: 2) there was 

no legal limit to the number of concubines. Therefore, the man could have any number, 

without conditions, depending on his wealth, as many as he could buy or could own, in 

addition to his four legal wives. (50) 

However, as with the rules of marriage, the master was tied by some conditions 

he had to obey as stated in the Koran and the Sunna. Some of these rules were made by 

the Prophet and others by his companions as well as the Sunni Doctrines. 

a. the master could not cohabit with a slave woman, who was 

already married. This meant she had to either be a virgin, divorced or widowed to be his 

concubine because it is forbidden to have sex with a married woman (4: 22). 

(Al-p iuhasanät) 

b. as in marriage the man or the master could not join with two or 

more, who were sisters. Since it was also forbidden to marry them. The Prophet 

received two Christian slave girls, who were captives. They were a present from Egypt. 

Märiya and her sister Lia(51) or Sin-n. (52) according to another reference, the Prophet 

chose Märiya and sent her sister away. 

c. the master could not have a concubine, who was an idolateress. 

Mälik said "She can never be a concubine for her master, only Christians and Jews are 

allowed for him, apart from Muslims. (53) 

d. although, the main relationship with the master and his 

concubines was a sexual affair, the master could not allow his concubine to have 
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relations with another man. (54) 

e. the Sunna laid down another condition. Yahya b. Malik narrated 

thateOmar b. ®ºl-Xattäb gave his son a slave girl, and told him "Do not touch her, 

because I have seen her body". (55) Furthermore, Malik mentioned that Sälam b. 'Abd 

Allah, gave his son a slave girl and told him "Do not have intercourse with her because I 

wished to cohabit with her, but I could not do it". (56) 

It was reported that`Abd Al-Malik b. Marwän mentioned that a man gave his son 

his slave girl to his son in order that he might enjoy himself with her. `Abd Al-Malik said 

to the man "My father was more pious than you because when he gave his slave girl to 

his son, he told him "Do not touch her because I have seen her legs". (57) So, 

cohabitation with a concubine is similr to the unlawful relationship between the father 

and his daughter-in-law (when marriage is forbidden), thus the son cannot marry his 

stepmother or cohabit with his father's concubine. 

Malik added another condition for the master saying that he could not cohabit with 

his son's or his daughter's slave girl, but that if he did, there was no punishment for him 

and in the case of the slave girl becaming pregnant, the child belonged to him. (58) In 

addition, a man could have intercourse with his wife's slave girl on the condition, that 

his wife had given her to him as a present. It was narrated that a woman complained to 

the CaliphtOmar b. OL1-Xa. tab that her husband had had intercourse with her slave girl. 

WhenOmar looked into the matter, the man said that his wife had given the slave to 

him. When Omar threatened him with stoning, his wife confessed that she had indeed 

given the girl to her husband, but that later she had felt jealous. (59) 

f. IbnOmar, mentioned that the master could not have intercourse 

with his slave girl unless he could sell her or give her as a gift and could do anything he 

liked with her, without any restrictions, because if he could not that meant that he did not 

own her completely. (60) 

It was narrated that`Abd Allah b. Masud bought a slave girl from his wife, who 
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made one condition for him; that if he resold the slave to his wife, the price must remain 

the same. When the man asked`Omar b. ®ll-Xattäb about this agreement, he told him 'Do 

not touch her if there is a condition attached to her". (61) 

In addition, if the master shared a slave girl with another partner, he had to pay 

her price so that she would belong only to him. Even if he had intercourse with her 

during this time there was no punishment for him, but her child was considered to be 

his, and therefore, had a responsibility towards his slave. Mälik said "It is our 

custom". (62) 

g. there are other rules, which did not exist in marriage but were 

only concerned with the new slave girl whose master had bought her or received her, as 

a present. The master could not cohabit with her until she had had one period "Istebrä" 

in order that she should be purified. 

This is according to Ibn'Omar, who reported that the Prophet decleared that any 

new slave woman or captive woman, had to spend this period of`Idda. After that her 

master could have intercourse with her, whether she was widowed or divorced. 

The pregnant slave woman was prohibited to her master until she gave birth, 

otherwise the child would belong to him; on this subject the Prophet stated that "If a man 

has a sexual intercourse with a captive pregnant woman, will also own, the child. (63) 

So, these are the rules which regulated affairs between a master and his slave girl 

or concubine. A slave girl, apart from'Umm Al-Walad, is the one who did not bear her 

master's child. As a concubine, her master owned her completely. He could sell her or 

give her away as a gift. The concubine could not own property, because her master 

owned everything, although she could carry out a trade or business by herself. Levy 

described the concubine saying "She has no more right than other chattels". (64) She 

could be paid compensation for an attack, which resulted in the death of a baby. (65) 

Also her master could pass her on to his heir as an inheritance. (65) Even though, the 

destiny of a slave girl was in the hand of her master, she had some protection. For 
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instance, no one could attack or rape her. Näft narrated that a slave man raped a slave 

girl during`Omar b. AI-Xattäb's reign. This man was punished when`Omar had him 

flogged and exiled from his town, (66) but he did not stone him because stoning is only 

for free people. 

This event followed the Sunna of the Prophet, who punished a rapist by ordering 

him to be beaten with the branch of a palm tree. He was beaten a hundred times and 

struck once. (67) If the slave girl committed a crime, her owner had the right to punish 

her, but if in case she was raped, Mälik said "her master received an amount equivalent 

to her loss in value. If the rapist was a slave his master could either punish him or send 

him away to be punished by another authority. (68) 

Abü Huraira, reported from the Prophet said "If a slave girl has committed 

adultery and she has not been married yet, flogg her and if she does it again Hogg her 

again; if she then dose it another two or three times and she will not stop, she must be 

sold even for a rope of hair". (69) 

`Ali b. Abllra'lib said "Masters should punish their adulterous slaves whether they 

are married or not". A slave girl committed adultery during the Prophet's time. He told 

`Ali to punish her but not to death as the girl had recently given birth. therefore, ̀Ali 

waited for a short time saying that had he beaten her beforehand, she might have died. 

When the Prophet heard about this, he said "Well done`AIF. (70) 

Captive Women 

These types of women were originally free, but because their tribe was defeated 

in war, all the women of the tribe were taken as captives of war. They became the slaves 

of the soldiers, who were permitted to own them as their own slaves. Their price was 

usually calculated according to their age, beauty and rank. Among these women, there 

were usually the wives, the daughters and other relatives of the chief of the tribe and the 
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most wealthy clans. These women became part of the booty. 

During the Prophet's life, and after any expedition, there was a ransom for each 

woman. The Prophet often made an agreement with some of the tribes to restore their 

captured women. For instance, the tribe of Hawäzin paid six camels as a ransom for 

each woman thus saving their women from slay ) 

ý Safiyya b. Hayya, was a captive woman, and the daughter of the chief of QuriZa 

and the Al-Nadir, the Jewish tribe that was defeated by the Prophet. After she had lost 

her husband it has been said that the Prophet bought Safiyya for seven sheep. (72) Only 

and especially for the Prophet, Safiyya's mahr was her freedom. After she had been set 

free and married to him this act became a Sunna for this type of marriage. (74) Safiyya 

became one of the mothers of the believers. The other captive woman was Jüwaäriya b. 

Al-Härit from bani Al-Mustaliq, another Jewish tribe, that was defeated by the Prophet. 

It was reported that when her father tried to pay her ransom he became Muslim together 

with his son. The Prophet proposed to her and give her a mahr of four hundred dirhams. 

(75) However, other references mention that her ransom was nine ounces of gold 

andthat the Prophet paid this amount. (76) When the Prophet married her, he released 

one hundred members of her family. Jüwaj riya was also a widow, who had lost her 

husband in battle(77), so she became the Prophet's wife with the same standing as his 

other wives. 

It seems likley that it was due to this very incident Levy, said "Captive women 

might be treated with great regard and consideration during the prophet's time". (78) 

This was because of these two marriages between the Prophet and two captive Jewish 

women, who were set free because they embraced Islam and then accepted the Prophet's 

proposal of marriage. If they had refused marriage with him they would simply have 

remained as concubines. 

The third captive woman in the life of the Prophet was Raihäna b. COmar b. Janäfa 

from QuriZa. She was also Jewish and a widow. There was doubt about her position 
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because some references mention that the Prophet married and gave her a mahr of twelve 

and halftugiyya, while others more correctly state that she did not convert to Islam 

immediately, but remained as a concubine, to the Prophet and only in her later days did 

she embrace Islam, dying one year before the Prophet. (79) Her name was not mentioned 

along with those of the Prophet's wives. 

The fourth captive woman was Märiya Al-Qubtiya, the Christian slave who was 

sent to the Prophet from Al-Mugawgas of Egypt. She was a concubine for the Prophet 

and the only woman who bore him a child after Xadija. She became'Ümm Al-Walad, 

and in some references she was refferred to a0Umm'Ibrä`him. (79) 

Those were the most fortunate captive women, who held high a position in the 

life of the Prophet. Therefore, it can be said that the destiny of a captive woman 

depended on two points: 

a. if her tribe was able to pay the ransom 

b. if she was married to her captor. 

Sometimes neither of these events might occur and therefore the woman suffered 

and was humiliated because her captor or the one who bought her, had control of both 

her body and her life. He might keep her as a concubine if she was beautiful and young, 

or might use her as a servant if she was old and ugly. He had the right to sell her to 

anyone who was willing to pay her price. On this account some references mentioned 

captives, who committed suicide. (80) 

Muslim believe that the Prophet worried about this category of this woman, this is 

why in his farewell speech he mentioned captive women and said to Muslim men "They 

are captive ('Awän) between your had and asked them to treat women kindly and to fear 

God in their dealings with them" (81). 
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ý t1mm ®º1"Walad 

I Ümm Al-Walad is the title given to a slave woman, who is a concubine of her 

master, and who has gave birth to a child for him. 

In the Hadith, there is some confusion as to her position during the life time of the 

prophet. Jäbir b. 1Abd Allah, reported that "During the time of the Prophet and of Abn 

Bakr? tJmm Al-Walad could be sold, though this practice continued for a while during 

part ofdmar b. ®+1-Xattäb's reign it was subsequently banned, and after that everyone 

stopped selling'Ümm Al-Walad". (82) This hadith was mentioned in most of the books 

of Hadith, therefore, some references mentioned that`Omar b. Ol-Xattäb and`Otmän b. 

°Affän announced officially that'timm Al-Walad could not be sold and that she 

automatically gains her freedom, when her master dies. (82) 

Jäbir, also mentioned that companions, such as AN Bakr, Ibn"Abbäs and Abü S iid 

Al-Xudari allowedýUmm Al-Walad to be sold and believed that it caused no harm. (83) 

But, concerning Jäbir's hadith, there is some evidence that the Prophet did not allow the 

selling offtimm Al-Walad. 

`Abd Allah Muhammad (J-Nafli, reported that Salma b. Mägal was one of Abd 

OL1-Rahmän b. Ai-Habäb's slawgirl, and that she bore him a boy. After his death, his 

relatives wanted to sell her in order to have money to settle debts. However, she 

complained to the Prophet, who then ordered her master's brother to release her, and the 

Prophet promised to send him another slave, in her stead; she was set free. (84) 

This hadith shows that the Prophet gave new rules for'Umm J1-Walad who 

gained two advantages: she could not be sold; she had to be set free after the death of her 

master. 

Ibn Mäja mentioned that the Prophet sold a slave boy, who was set free in 

accordance with his master's will because the master left a debt and did not have any 

possessions besides this slave. (85) This hadith proves that'Ümm Al-Walad is in a 
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special category. 

Also, according to IbnAbbis the Prophet said "she who has given her master a 

child will be set free after his death". (86) Ibn'Abbäs also said that when Mänya the 

concubine of the Prophet, bore him his son'Ibrahim, the Prophet said "Her child sets her 

free". (87) 

Malik whose woman was also'Umm &-Walad, and had bore him three 

children(88) was very concerned about this subject. He said that "the master cannot sell 
Ümm Oil-Walad or give her as a gift or pass her on to his relatives. He can only enjoy 

himself with her, till his death when she will be set free". (89) 

In fact, having a child by her master did not mean that she became free, but she 

could be set free or she might remain in an intermediate position between slavery and 
freedom. Although she was classified as a slave till the death of her master, she would 

at such a time, became an unconditionally free woman. But, she was never considered 

to be a legal wife or a free woman. (91) 

Hughes, mentioned that the position of'Ümm Bl1-Walad was regarded as a good 

one for a slave woman in Islam. (92) Nevertheless, some references gave conditions for 

timm ®d-Walad similar to those for the wife. For example, they said that she has to go 

into mourning and to observe the`Idda, as ̀Am: r b. Al-As said "Her mourning and her 

`idda should be four months and ten days, long as with the free woman, and this is the 

Sunna of the Prophet. "(93) But Mälik reported that Ibn`Omar saying that she can 

remarry one month after the death of her master, therefore, her'idda is only one month 

long. M . lik agreed saying "It is our custom". (94) Because she was not considered to 

be equal to a married woman. (95) Furthermore, others mentioned that she cannot inherit 

anything from her master. 

Muslim, believe that it is the child of'Umm Al-Walad that benefits most from her 

position, as it is regarded as a legal child, who is free and can inherit from the father, 
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upon the latter's death. 

This fact was reported by Nafla, whose grandfather, narrated that the Prophet 

allowed the child of'Ümm AI-Walad to inherit from the master, only a part of the 

inheritance that had not already been apportioned. (96) So, this child was considered to 

be legitimate and had the same rights as the child of a free person after the death of the 

mother's master, (97) and had the same status as those who were born to the legal 

wives. (98) 

Some references mentioned that this new status for the child of the slave woman 

encountered opposition from some Arabs. It was mainly upper-class Arabs who fought 

against it, and who refused the child of 
kimm Al-Walad right to claim nobility 

particularly when the mother was a negre-slave. (99) This was because as the Prophet 

had decleared, this status allowed the child to be equal in all respects in Muslim society. 

All these advantages for a slave woman or'tlmm al-Walad depended on one 

special condition, namely that the child should be the child of her owner. (100) Mälik 

said "If a man had intercourse with a slave girl who then bore him a child and it was 

only later that he bought her, this slave girl cannot be'tlmm Al-Walad, because when he 

had intercourse with her she belonged to another master. So she must bear his child 

while she belongs completely to him. But, if he bought her while she was pregnant by 

him, and later, the child was born in his house, she is consideredtllmm al-Walad". 

Milik added "God knows" while Abn Hanifa said "The slave girl is considered as'ijmm 

W-Walad whether her master owned her before or after she bore him a child". (101) 

On the other hand, 'Abd alläh b. Om'ar reported that his father Omar b. AI-Xattäb, 

was angry with men, who had intercourse with their slave girls and then ignored this 

issue. So he decleared that "Any slave girl whose master admits that he had intercourse 

with her, will be considered to be the father of her child, so do not ejaculate inside her 

and do not have intercourse with her". (102) 

Actually, 'Omar b. AI-Xattäb gave Ümm Ql-Walad a very important advantage 
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when he set her free during the life of her master. It was reported that he set free Umm 

1ý Waladbecause her master had burnt her. (103) This was a new practice. 

Muslim have to say that being Umm Al-Walad was an ambiguous situation to be 

in as it inclinded both elements of freedom and slavery. 

a. freedom, because she was protected against being sold. This low 

emerged was because a man could not sell the mother of his child, and the Prophet was 

also against the idea of separating the mother from her child. Her freedom was also 

assured after the death of her master. 

b. slavery; because she was still bound by the same rules as slaves; 

for instance, compensation still had to be paid if she killed or injured any one, and the 

punishment remained the same if she committed a crime, such as adultery. In such 

instances Omar b. ßtl-Xattäb stated that she would be treated like any other slave girl, 
00 

and thus could be sold; therefore, she loses all the rights, which she possessed 

according to the Sunna of the Prophet and successors such as`Omar b. ®J-Xattäb. (i04) 

The married slave woman 

The third category of slave woman was the married slave woman. A slave woman 

had the same right to marry as a free woman. In general, it was the same as the legal 

marriage, but with certain differences. 

a. according to the Hadith, if the slave's master was a Muslim he 

could give her in marriage without her consent. 005) It made no difference whether she 

was a virgin or a non-virgin unlike the free woman. However, her consent had to be 

obtained, if her master, having set her free, then marry her (106) Al_ýific ! -did not 

consider this a legal marriage unless the slave girl was set free before the marriage 

contract, (107) as the Prophet did with Safiyya and J6wa}ryya. (108) 

b. Her wali was her owner and she could not marry without his 
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permission, thus, if a slave married without his or her master's consent the marriage was 

considered unlawful and the master could separate the couple. (109) This fact was 

reported by Ibn`Omar, who narrated that the Prophet described the slave, who married 

without the master's consent, as an adulteress and prostitute, and decleared the marriage 

to be invalid. 

In one word, it can be said that the marriage is held by the master's hand. 

c. as in the case of the free woman a slave woman had the right to a 

mahr, paid for by the groom. The mahr was to be from what he earned by his own 

labour. However, as a slave, she can not keep the mahr, as a free woman, would do 

because her master receives her mahr and it then becomes his property. (110) 

Ibn ̀ Abbäs, reported another fact saying that a master can marry his slave boy to 

his slave girl without mahr and he added "God knows". (111) Anas narrated that when 

the Prophet married Safiyya he gave her her freedom as her mahr. But surely, this fact 

was not a Sunna to be followed. (112) Others considered her ransom, which the Prophet 

paid, as her mahr. (113) 

When the Prophet married his second captive woman, Jüwaj ryya, same 

references said that he paid her ransom, (I 14) others mentioned that her mahr was her 

freedom and the freedom of one hundred members of her tribc. 0 15) While 1bn"lshäci 

mentioned this was when the slave girl married a free man or in other words married her 

owner. But when she married a slave or any other free man, who did not own her, her 

master decided her mahr. 

d. a slave girl had the right on her wedding day to borrow perfumes 

from other women and to adorn herself. (116) 

Marriage between slaves and free men 

The Koran, encouraged a man to marry his slavc girl on ccrtain conditions (4: 24): 
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a. if she was of his own faith "A believer". 

b. if the man was poor and, therefore, could not pay the same 

amount of mahr as a free woman. 

c. if he was afraid of being unchaste. 

The Prophet held these points and added another condition. He disliked and 

forbade the idea of having a slave wife and a free wife at the same time. (117) The 

companions Ibn Omar and IbncAbbäs adopted this hadith. Ibn`Abbäs said "When a free 

man marries a free woman that means that he divorces his slave wife and, therefore, he 

should separate from the slave wife". (118) The majority did not allow a free man from 

having a slave wife if he already had a free wife. 019) Malik mentioned that a free 

woman and a slave woman should not be joined together by a man. (120) Furthermore, 

the jurists refused the idea of having two slave wives at the same time. Ibn"Abbas said 

"A free man can marry only one slave woman, not more and he cannot marry a slave 

woman if he already has a slave wife. (121) Malik supported this opinion. (122) 

In the case of a man marrying a free woman while already having a slave wife. 

`Ali b. AbVTälib said that the free wife should have 1/3 of his time which meant two days 

for her and one day for the slave wife. (123) Instead, Said b. W-Musayyab said that the 

man should not marry a slave woman unless his free wife accepted, and if the free wife 

accepted should have 2/3 of his time. (124) 

On the other hand, there is another opinion related toeOmar bin OL1-Xatt7ab from the 

Prophet saying that the man may use contraception with his slave wife without asking 

for her acceptance, but in the case where his wife was a free woman, he should ask her 

permission. (125) 

It is worth mentioning that marriage between the free man and the slave girl was 

encouraged under normal circumstances, meaning only if the man could not marry a free 

woman. Some of the Sunni Doctrines were strict about marriage between a free man and 

.0 
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a non-Muslim slave woman. Malik, gave his opinion in accordance with the Koran 

saying that it is unlawful to marry a Jewish or a Christian slave woman. Malik, added 

that the Koran mentioned the believing slave only. In this case the man could marry a 

free woman from ' hl Al-Kitäb". He, therefore, believed that Jewish and Christian 

slave women were lawful as concubines, but not as wives, while the idolateress was not 

lawful even as a concubine. 026) 

®ll- i believed that the Koran allowed Muslim men to marry the woman from 

ON OºI-Kifab and forbade marriage from non-believers. 024) This opinion was generally 

agreed among the Sunni rites as in the case of Abu Hanifa and Ahmad b. Hanbal(128) 

who said that a man could marry Christians and Jews. Abü Hania mentioned one 

condition saying that a man could marry his non Muslim concubine as long as he has not 

got a free wife. (129) While the companion, Ibn`Omar rejected this marriage completely, 

especially with the Christian woman. (130) 

The Relationship between the Married Salve Woman and her Master 

a. when she was a slave 

b. when she was set free 

a. a married slave woman had the same rights and protection as the 

free woman, meaning she was only lawful for her husband. Only in the case of captive 

married woman, Abi Said Ol-Xudari narrated, that these women were lawful for 

Muslims, even if they were married, because their husbands were pagans and they 

faught against Islam. 031) 

ME Dara reported that the Prophet was angry when a man had intercourse with a 

pregnant slave woman and he said "I am inclined to invoke a curse on him, which will 

enter his grave with him. How can he do this, when it is not lawful for him. (132) 
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Therefore, the Prophet forbade Muslim soldiers to have intercourse with pregnant 

captives until they had born their babies. 

But, our concern is for the married slave woman whose master owns her, and 

who at the same time, already has a husband. Her situation was completely different 

from that of the other slave woman such as the concubines and'Umm ®ll-walad. She 

might be married to a slave or a free man and so she was in duty bound towards her 

master, who could sell her or give her away, as a present and could pass her on to his 

heir. 

The vital point about the position of the married slave is her relationship with her 
v 

master. She is a servant for him only. Ibn Sihäb, narrated that`Abd allih b. ̀Omr bought 

a married slave woman and sent her as a present to`Ötmän b. ̀ Affän who said "I would 

not touch her unless her husband leaves her". `Omar compansated her husband and he 

divorced her. (133) Mälik mentioned similar story about Abd &I-Rahmän b. Awf, who 

bought a slave woman and when he knew that she was married he gave her back. (134) 

This means that a married slave woman was not in the category of "mä malakat 

laymänukum" as long as she had a husband. But, as ý1-Safi said, if he divorced her 

she became lawful for her master. (135) If she had children, whether her husband was a 

free man or a slave, her children always belonged to her master which means they were 

slaves as long as her husband did not own her because the children became the property 

of her master. 036) 

Furthermore, the married slave was bound by the same rules as the free woman in 

the matter of chastity that is if she committed adultery she would be punished, as 

mentioned in the Koran (4: 2) which stated that she should suffer the half punishment, 

which meant that while she would not be stoned, she would be flogged fifty strokes 

though not a hundred. However, she was considered to be the same as the free woman 

if she had a child outside marriage, whether she committed adultery with a slave or a free 

man, her child was regarded as illegitimate(137) and the Prophet stated that the child 
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should follow its mother and could inherit from her(138), and her master owned 

him. 0 39) 

Stem presumed that a married slave had the right to own her property, saying that 

a slave calledrmm Qais, possessed sixty heads of cattle on which she was exempt from 

paying Zakät. He added that Barira, Äisa's slave, must have owned some property to 

have occasioned the dispute as to who were her legal heirs. (140) 

In addition, the Prophet decleared that like the free woman, a married slave could 

give Sadaqa (charity) with her husband's permission and the reward would be shared 

equally between them (141). 

b. when a married slave woman is set free 

Barira, the slave of`Aisa, is a good illustration of this point. The Prophet made it 

a Sunna for any married slave. He said that if the married slave is set free she has the 

right to choose either to stay with her husband or to leave him, and that her loyalty 

should be to the one, who set her free". (142) In this hadith, the Prophet did not mention 

whether the husband was a free man or a slave. Therefore, there is some confusion 

about Barira's husband because there were two opinions about him from' isa. (143) Ibn 

Rurd, mentioned that Ahl ®d-Medina, Mälik, AI-S"Ni -C i and Ahmad b. Hanbal said that if 

the husband was a free man the slave woman could not choose. Unlike Abü Hanrifa, 

who gave her the right to stay or to leave her husband as soon as she was set free 

whether her husband was a free man or a slave. (144) It is not certain as whether Barira's 

husband was a slave or a free man, since we have two different stories about him. First, 

it was said that he was a free man and then it was reported that he was a slave man. (145) 

The author believe that the second report was more accurate, according to Ibn `Abbas, 

who confirmed that Barira's husband, whose name was Mugit, was a black slave of the 

B Od-Mugira, and when Baia chose to leave him after she had been freed, he cried 

and begged her not to leave him. (146) It was reported that the Prophet tried to help him 
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and he asked Barira to stay with him. Bar- ra asked the Prophet "Do you order me not to 

leave him"? The Prophet said "No, I do not, but it would be nice"(147). 

It is vital to say that this right of the slave woman was governed by one condition 

mentioned by Hafsa the prophet's wife and Ibn`Omar and Mälik described it as Sunna. It 

has been mentioned that, Zabrä'was a married slave woman and when her owner set her 

free it was said that Hafsa, sent for her and told her "It is your decision, if your husband 

touches you, you cannot have the right to choose". The slave woman replied "I want 

divorce, divorce, divorce" and she left her husband. (148) 

Ibn'Qmar said "If her husband had intercourse with her, after she was set free, 

she would lose the right of choosing and she could not leave him if she wanted". He 

added that even if the slave woman complained that she did not know this rule, then no 

one would believe her and she would remain with her husband. (149) Mälike dl-Säfi i 

held this opinion(150) IbnAbbäs said that if a married slave woman herself chooses to 

leave her husband she cannot ask for her mahr, because it was the woman's 

choice. (151) Therefore, it was considered as a separation more than a divorce. 

However, Mälik said that if she chose to leave her husband and he did not touch her 

after her release it was a divorce and there is no mahr for her, saying "It is our custom" 

and her`idda should be two months long (152). 

Divorce of the Slave Woman 

The Prophet allowed the masters to control the marriage of their slaves, but in the 

case of divorce it is the slave man's decision and his master has no power over him. Ibn 

'Abbäs narrated that to the Prophet, said that a slave man complained to him that his 

master forced him to divorce his wife after he had given him the permission to marry 

her. So the Prophet said to him "He cannot, because divorce is your right, not 

his". (153) 
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However, there is a difference between the slave and the free woman in divorce. 

cAisa, reported that the Prophet said "The divorce of a slave woman is by two 

pronouncements and her`idda is two months: (154) if her husband wants to take her back 

after the second one he cannot do so unless by ' iituhallil" the same as the free 

couple. (155) Also, Ibn ̀ Abbäs was asked whether a slave man who had divorced his 

wife by two pronouncements, thereby setting them both free, could then remarry his 

wife IbnAbbäs replied "Yes he could because the Prophet allowed them". (156) 

On the other hand, Säid b. 0'ßl-Musayyab was asked whether a slave man divorced 

his slave wife by two pronouncements or irrevocable divorce, and if his master then 

gave her to him, could she be lawful for him as what the hand possesses. He said "No, 

they need '1t tuhallil" to make her lawful for him". (157) 

Zeid b. Täbit used to say that if a free man divorced his slave wife a triple divorce 

or final and then he bought her, she is unlawful for him unless by "? riuhallil". (158) 
V 

Malik asked Ibn Sihäb, if a free man divorced his slave wife by a single divorce and then 

bought her from her owner whether she lawful for him as what his hand possesses? Ibn 
Sihäb 

said "Yes". While in the case of triple divorce, they need 'itluhallil". (159) 

The Rights of the Divorced Slave Woman 

It is worth mentioning that there are few hadiths from the Prophet concerning this 

subject. Therefore, nearly all the information we have comes from the companions, their 

successors and the Sunni jurists. 

It should be said that if her husband was a free man her irrevocable divorce is a 

triple one and if he was a slave man her final divorce is a double one. (160) If she was 

divorced by a single divorce Mälik allowed her to have maintenance during her`idda. As 
V 

mentioned by Ibn Sihäb and her husband has the right over her during theidda and if he 

wants to take her back, (161) the same applies as in the case of the free woman. If the 
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woman was divorced by a triple divorce, Malik said that she has no right to maintenance 

even if she was pregnant and regadless of whether her husband was a free man or a 

slave man. (162) 

Regarding the'idda of the slave woman, `Äisa narrated that the Prophet said "The 

Cidda of a divorced slave woman should last two menstrual periods". (163) Malik 

mentioned her`idda saying "Herlidda is for two periods and if she is divorced and then 

set free, her`idda will still be the same and nothing can change her situation. Even if her 

husband is a free man herridda still lasts for two periods as she is a slave woman. (164) 

O1-Safi i said "if she does not have a period her idda is one month and a half. (165) 

The`idda was required for the slave woman in two cases: 

a. when she was divorced 

b. when set free in case she chose to leave her husband. 

As with the free woman the slave woman had the right to inherit from her 

husband and in the case of divorce, she could not marry during heridda. She also has 

the right to her mahr. (166) Apart from where she was set free and chose to leave her 

husband with no mahr. (167) It was not clear whether she or her owner received the 

mahr, this depends on the view that some believed the slave can own property(168) 
V e_ 

while others did not, as A1-5'afi i, who said "The slave does not own money because his 
V `- 

money is for his master's money . 
(169) Od-Säfi i based his opinion on the Koran and 

the Sunna saying "Slaves could not own anything, because they had been owned". (170) 

Therefore, we can say that the mahr and anything the slave woman received from her 

husband belonged to her master and not to her. 

The children of a slave woman belonged completely to her master and became his 

slaves. Her husband cannot support them as long as they are the salves of their mother's 

master. (171) In the case of divorce, the general opinion of the Sunn jurists was that 

slaves were not to be regarded as guardians because they were bound to their owners, 
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who could sell them at anytime. Mälik gave the slave woman the right to be a guardian 

for her child, but she might be sold by her master. (172) 

The Slave Widow 

Within the Sunni jurists there was almost general agreement that a slave woman 

does not have to mourn for her husband. Abü Hanifa explained, saying "the married 

slave woman should not mourn for one vital reason: she has to serve her master, which 

means that she has to go out of the house. This fact cuts across the principle of 

mourning, meaning that, she could wear make-up. (173) Although, others mentioned 

timm OL1-Walad, but she is not regarded as a married woman as Malik reported. (174) 

Furthermore, unlike the free widow, the slave widow could not have the 

blood-money for her husband if he was killed by accident or murdered because if her 

husband was a slave, his master received the compensation. (175) Also, we ignore her 

rights when her husband was a free man. 

Concerning hertidda, Saidol-Musayyab said her°dda should be two months and 

five days, meaning half the'idda of a free widow. In addition, Ibn 'ihäb 
mentioned that 

if her husband divorced her once then he died hertdda is as for any slave widow. But if 

he died after she was set free, hertidda is four months and ten days long like that of a 

free widow. Malik supported this opinion saying "It is our custom". (176) 

Reasons for Divorce 

A slave woman might be sold to other masters several times, but this fact did not 

affect her marriage. 078) Slave couples had special conditions for divorce unlike those 

of free couples. Their divorce is dependent on their freedom and the conditions of 

slavery. 
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a. according to the Prophet, the slave woman can be separated from 

her husband if she is set free. (179) 

b. if a slave wife becomes the property of her slave husband, 

divorce should take place. 080) Mälik said that this is a separation rather than a divorce 

and, if the couple want to remarry they can do so under a new marriage contract. Mälik, 

believed that the slave couple could not own each other if they were married. (181) Even 

a free woman cannot own her slave husband. If he was given to her as a present their 

marriage should be dissolved. (182) 

Types of Divorce 

As a divorced woman we might ask about the position of slave women in Xal; 

Zihär, Liän and'lla'I It seems that there is lack of hadith from the Prophet about these 

cases, all we have is the judgment of the Sunni jurists. 

a. al` The majority allowed the married slave woman to ask for Xal` 

from her husband in the same way as any other free woman. But, this right was tied to 

the acceptance of her owner. The author believe this was to ensure that the slave woman 

could not deal with any payments or money in general, without her master's permission. 

b. Zihär. these are two different opinions within the Sun in rates. For 

instance, Malik included the slave couple in the Zihar formula, making no differentiation 

between them and free people. While the other three Imams of the Sunni rites 

disapproved of this, regarding Zihär as applicable only to a free married woman. Ibn 

Rusd, mentioned that Malik based his judgment on the verse of the Koran (58: 1) 

mentioning that the men who pronounce the Zihir formula against their women, without 

specifying the type of woman. Therefore, a slave woman should be included. (183) The 
V 

other group denied this argument. Malik said that he asked Ibn Sihäb for his opinion 

was told that the Zih .r of the slave man is the same as the Zihir of the free man, 
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"Therefore, Mälik added that the formula of Zihär is a duty for a slave and his fasting 

should last for two months like the free man. (184) 

c. Li` n: The Sunni Doctrines were also divided upon this issue: 

while Mälik and CJ-Safi_vi allowed both free couples and slave couples to perform Liän; 

Abü Hanifa did not accept Liän from a slave couple. (185) Abü Hanifa and his 

supporters relied on a hadith which was transmitted by"Omar b. Sayfa from his 

grandfather, who narrated that the Prophet forbade four people from Liän. They were 

the slave couple and the pagan couple. Also Abü Hanifa said that as long as a slave 

could not be stoned, he could not take part in Liän. (186) Although Malik gave the slave 

couple the right to perform Liän, he said that there is no punishment for the one who 

assaulted her after Liän. (186) While in the case of a free woman, the punishment is 

eighty strokes. (187) In addition, Malik named only the Muslim slave woman beside the 

free Christian and Jewish women who could perform Lin against their free husbands. 

He said "It is our custom". Also, a slave man could curse his wife whether she was a 

captive Muslim or a free Muslim, a free Christian or a free Jewess. As with the free 

couple, Malik said that Liän is a terminal separation and the couple can never come 

together again. If a man cursed his wife then bought her, he cannot have intercourse 

with her even if he owns her as a concubine. Malik concluded the matter by saying "It is 

our Sunna". (188) 

d! ii The majority of people allowed the slave man to practise the 

action o61ä whether his wife was a free woman or a slave. But the duration of lä'was 

not the same. Abii Hanifa considered'Ila'according to the woman and whether she was a 

free woman or a slave, giving no notice to the man. Therefore, he said that if a slave 

man enacted'ilä with his free wife the time of 31lä had to be the same as for the free 

couple, meaning that the period was limited to four months. But if the wife was a slave, 

'11ä'should be half the time of free people, meaning two months only. Mälik, explained 

this point of view saying that71l0should be the same as the punishment and the divorce 
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of the slave unlike Q l- fi i, who made no distinction between slaves or free people in 

X1ä and allowed the slave man to enact as the free man, meaning four months. If the 

slave woman was set free while her husband was enacting5lä against her, Abn Hats fa 

said that she became a free woman, so the xlä'should be for four months, contrarily to 

Malik, who believed that even if she became a free woman nothing would change and 

th4lä'had to be the same, that is two months if her husband is a slave man. (190) 
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CONCLUSION 

The Role of the Hadith is not only to explain the verses of the Koran, which is the 

main reason for its existence, but, became the basis of the system of law, theology and 

customs which developed and which is Islam, as Guillaume said. il) The important 

achievement of Hadith appears in the subjects upon which the Koran throws little light 

or which were not mentioned at all. 

1. The young girl 

a. the Prophet encouraged Muslim men to treat their sisters and 

daughters well until they married. He regarded this as a religious duty which would be 

rewarded in paradise. (2) 

b. he insisted on equality between the boy and the girl in treatment 

and in gifts. (3) 

2. Marriage 

The vital change appeared in the marriage system. The Prophet established three 

principles regarding the lawful marriage (haläl) and if they were not present the marriage 

was unlawful (haram). 
. 

a. guardian (wali) 

b. witnesses ('uhüd) 
e 

c. announcement of marriage '( 1än) 

d. dower (m: ) 

is likely to be mentioned in the marriage contract, but, it is not important 

that the amount should be fixed, since the Prophet allowed the man to marry without 

Conclusion 
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paying his bride mahr as Rita narrated. (4) However, the Prophet safeguarded the 

woman's right in obtaining her mahr in the case of divorce or if the man died. The copy 

or a similar dower (Mahr Al-Mit. 1). The woman can obtain mahr similar to that of her 

sister, cousin or aunt, in other words, similar to the mahr of the woman in her family. 

e. the consent of the women (qubsl). 

The Prophet mentioned the consent of the woman in marriage saying that the consent of 

a virgin is her silence and the non-virgin woman can express her acceptance. The main 

point concerning consent is that the Prophet refused marriage by force especially if the 

woman rejected it. Therefore, he dissolved many marriages for both virgin and 

non-virgin women(5). However, the custom of arranging the marriage by the family did 

not change. 

f. additional to the Koran, concerning the subject of women, who 

are unlawful for the man, (4: 21-22) the Prophet added that the aunt and her niece cannot 

many the same man at the same time. (6) 

Among the new principles of lawful marriage, as laid down by the Prophet, was 

his rejection of any marriage lacking these basic principles. He cancelled the following 

forms of marriage: 

a. the marriage of 
gigär. Because it prevents the woman from obtaining her mahr. 

C 
. Because it is a temporary marriage, the woman has no right to b. the marriage ofmftut a 

claim inheritance from her husband as there is no wali, no witnesses and no 

announcement. Therefore, this marriage is regarded as a secret marriage. However, the 

Prophet allowed it for a while then he forbade it before he passed away. 

c. the marriage of muhrim or the marriage during the time of the pilgrimage (Hajj). 

d. the marriage of muhallil. The Prophet did not forbid it since the Koran allows it 

(2: 228) but, he disliked it because its main reason is to marry a woman in order to make 

Conclusion 
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her lawful for her first husband, and therefore this marriage is regarded as a trick. 

2. Polygamy 

The Prophet mentioned some practical ways of ensuring the equality between the 

four wives: 

a. the man has to divide his days between his wives. The Prophet 

used to draw lots among his wives in order to take some of them with him on a journey. 

Therefore, it was not according to the man feelings The 

Prophet did not mention a distinction between slaves and the free wives as regards 

treatment and equality unlikelAli b. AbflTälib and the successor, Säid b. Al-musayyab. 

b. according to Al-Tirmidi's Sunna, it is a sunna if the man marries 

a new virgin woman he has to stay with her seven days, and if he marries a non-virgin 

woman he has to stay three days with her then he can divide his time equally between all 

of his wives. However, Umm Salma's hadith indicated that the Prophet asked her if she 

wanted him to stay with her three or seven days and She replied "three days". This 

means that the Prophet did not differentiate between the virgin and the non-virgin 

wife. (8) 

3. The Married Woman. 

a. the Prophet mentioned the duty of the married woman towards 

her own parents during their lifetime and after their death. He laid down some religious 

and moral duties in addition to good treatment. 

b. at the same time the Prophet either by his Sunna or Hadith 

showed the ideal relationship between the parents and their married daughter regarding 

moral and even financial support. 

Conclusion 



274 

c. the Prophet mentioned the duties of the mother towards her 

children from religious and moral points of view. (9) 

4. Divorce 

The new principles in the matter of divorce were fewer than those in marriage, the 

new points were; 

a. the triple divorce or final divorce. The man has to divorce his wife 

three times in order to make her unlawful for him. The Koran says that it is twice to 

make the woman unlawful for her husband (2: 228). 

b. the Prophet gave some conditions for both lawful and unlawful 

divorce. For instance: 

- divorce is not acceptable if the woman is not in a state of purity. 

- divorce by force or in anger is not lawful on the other hand however, the 

Prophet did accept some kinds of divorce such as: 

- from the mature and rational man. 

- divorce from a wife just for fun. The Prophet accepted this divorce as a kind of 

punishment for the man. 

- he man may divorce his wife in order to please his father. 00) 

The Divorced Woman 

a. the Prophet stated that the divorced mother has the right to keep 

her baby with her as long as she remains unmarried. If she remarries, she cannot keep 

the baby with her. 

b. he gave the child the right to choose between his father and his 

mother even if his mother was a non-Muslim. (11) 

c. the Prophet mentioned the parents' responsibility towards their 

Conclusion 
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divorced daughter and her right to be maintained and supported the same way as before 

marriage. 02) 

5. The Widow 

The Prophet attentended to several aspects of the status of widows: 

a. he laid down the rules of mourning for any widow; as regards 

her appearance: no perfume, no make-up, and no bright clothes in order to avoid being 

attractive to the opposite sex. Her attitude: The Prophet forbade wailing, beating the face 

and tearing clothes. 

b. concerning the widow's right to obtain her mahr, the Prophet 

allowed a widow to have her husband's share of booty as her mahr. Also, he gave her 

the right to receive the blood money. Concerning the poor widow, the Prophet 

undertook full responsibility for her and her orphans regarding this as his duty. 

One-fifths of his share of booty was for supporting widows and orphans. (13) In 

addition, he allowed the widow of (®d-Muhä]inn) to inherit her husband's house in 

4ºl-Medina as Al-Nasäi and Ahmad b. Hanbal reported. Furthermore, the Prophet gave 

the widow the right to marry as soon as she gave birth without observing the'idda. 

c. he raised the status of the widow who devoted herself to bringing 

up her offspring orphans. 04) 

6. The Slave Woman. 

Basically, the slavery system did not alter a great deal between pre-Islamic and 

Islamic times, but the Prophet added many rules for dealing with slaves with justice. 

Also, he made rules for the slave women, dividing them into three categories. 

a. the concubines or "What your right hand possesses" who are the 

Conclusion 
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slave women whom the man was allowed to have a sexual relationship with besides his 

legal wives. The conditions were similar to those of marriage to some extent. 

b'ttmm J1-Walad was the slave woman who had a baby from her 

master. The Prophet forbade her owner from selling her and from passing her on to his 

heirs as with the other slave women. Also, her freedom was due when her master died 

and her baby was considered free and legitimate. 

c. the married slave woman. 

The Prophet dealt with the married slave woman as he dealt with the free married 

woman. In that he considered her lawful only for her husband and, in the case of 

adultery, punishment should take place as the Koran stated (4: 24). However, the 

Prophet gave the married slave woman a new right when he allowed her to choose either 

to leave her husband or to stay with him. If she was set free at any time, she could not 

have her mahr. 

7. Punishment 

The Prophet distinguished between adultery between married couples and sexual 

relationships between unmarried couples: 

a. he adopted the Koran's verse concerning the punishment for an 

unmarried adulterer and an adulteress (2: 24). They should be punished by one hundred 

stripes, and the Prophet added exile for the man for one year. 

b. for the married adulterer and adulteress, the Prophet regarded 

their crime as unforgiveable, therefore, he stated that their punishment should be stoning 

to death. 

c. the Prophet included both Muslim and Non-Muslims in the 

punishment of stoning since he ordered two Jewish couples who committed adultery to 

be stoned. 
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d. concerning the slave woman, the Prophet stated that there was no 

stoning for them, but they could be punished by fifty stripes as the Koran stated (2: 24). 

The Prophet deferred the punishment of the married woman, who committed adultery 

and who gave birth to an illegitimate child, until she had weaned her baby. (15) 

The question which many references were concerned about, was whether or not 

the Prophet built a new system of social security and a new family structure, which was 

completely different from pre-Islamic times. 

One would agree with Hughes(16)and Watt(17) in saying that the Prophet did 

make a new foundation for Muslim society. In addition, he changed some customs from 

their original form in pre-Islamic times. For instance, he changed the period of the 

mourning for the widow to four months and ten days instead of one year. He forbade 

her to wail and scream and to sacrifice an animal at the end of her mourning. The 

Prophet adopted the wedding feast (walima) with only a slight change when he preferred 

it to be for one or two days and according to the groom's financial means. giga is also 

a custom which has survived from pre-Islamic times. The Prophet said "Along with a 

baby there is an a jiga that is to shed blood on his behalf and remove injury from him". 

An animal has to be sacrificed then the baby's hair should be shaved, and, finally, the 

baby should be given a name. What the Prophet changed was the act of smearing the 

baby's head with blood. (l8) 

On the other hand, the Prophet adopted some customs without any change, such 

as self-redemption (Xall, which was practised during pre-Islamic times, when a woman 

could get a divorce if she gave back her husband all of his gifts. 

Finally, concerning the customs from pre-Islamic times which the Prophet 

cancelled he said "I forbid what the Koran forbids". (19) However he cancelled for 

instance the marriage of mut a and the marriage of Sigar and forbade the mature woman 
v 

to give herself in marriage without the presence of her wai 

One may conclude by saying that when the Prophet built the structure of Muslim 

ý 

Conclusion 



278 

society, he basied it on the teaching of the Koran and his own judgment. Any adoption 

from pre-Islamic times was definitely in harmony with these two sources. 

The most significant point about Hadith and Sunna is that they became the law 

which must be obeyed by the whole Muslim community as in the past, and in the present 
V -t. and in the future. Within this Islamic law known as (Sari a), alternatively analogy 

(giyas , consensus'(Ijm3J and the independent disciplined reasoning of the jurists 

ýIjtih) had an effective role until Ahmad b. Hanbal's time 855 when it was ended. (20) 

These principles played an important part, as well as the Koran and Sunna, in that many 

judgments and statements from Imams or jurists became parts of Islamic law. 

Therefore, it was important to follow the development of some Hadiths from the 

Prophet and to examine the changes which were brought about either by the companions 

or the jurists in general. Also, to show the difference between the basic theory of Hadith 

and the practice concerning some vital women's rights. 

a. the disobedient woman (1 l-AdSiz) 

Basically, the Koran states as punishment she shall be beaten until she relents and 

obeys her husband (4: 33). The Prophet adopted this verse and explained it saying that 

the man who beats his wife should avoid her face and not curse or insult her. Ahmad b. 

Hanbal reported one case saying that the Prophet asked the man not to beat his wife, 

who left her house because she regretted it and pleaded to the Prophet to save her from 

her husband's punishment. However, the Prophet was not pleased about her 

attitude. (21) Both Lcmmgns and Hughes confirmed that the Prophet was not keen on 

the idea of beating the woman. (22) In addition, as a Sunna, eAisa narrated that the 

Prophet never beat any of his wives. When he had a dispute with them, and they were 

considered Mnä z especially'Äisa and Hafsa, the Prophet simply gave them the right to 

stay with him or to ask for divorce. 
. 
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As a law, it ended with "Bait 61-tä `a", which is a temporary place for Al-jtydsiz, 

where her husband has the right to keep her in isolation and under specific Conditions , 

meant to humiliate and hurt her feelings and dignity until she gives up being disobedient 

or until he decides to divorce her. In fact, the roots of "Bait Al--ta a" were mentioned in 

the Koran (4: 14) which allows the man to keep his adulteress wife indoors until she dies 

or he divorces her. However, the vital point is that O1-AAsiz is not an adulteress, she is 

simply stubborn. Sometimes she is aggressive and guilty of neglect by not paying 

attention to her husband's orders and wishes or sharing his bed with him, leaving the 

house, wearing make-up or doing something which makes him angry. In addition, the 

Koran says that the man should either keep or divorce his wife, but to treat her with 

kindness (2: 230) and that he cannot force his wife to live with him against her well. 

b. self-redemption (Xal)` 

The woman who can no longer live with her husband for different reasons. The Koran 

allows her to purchase her divorce from her husband. It did not fix any amount, but, it 

is by the mutual agreement of the couple. The Prophet stated that a woman can return her 

mahr only as a price for her divorce, and he was very understanding and reasonable with 

the woman who demanded Xal` On the other hand, among the companions such as 
`Otmän b. 'Affän, a man was allowed to ask for everything his wife owned in order to 

divorce her. Ibn`Omar also supported this idea, while the Imam Malik and Al-Säfil 

allowed the man to take more or less than the mahr, also the kind of payment changed. 

Besides the mahr, it could be money, property, fruit, animals and a slave or even the 

guardian's right. Others like Towbän were very strict with a woman, asking for Xal, 

describing her as a hypocrite and demanding serious reasons for Xal, while the Koran 

mentions general reasons, which are religous ones, the Prophet did not ask for or 

investigate the reasons. This does not mean that he encouraged the woman to ask for Xal` 

since there is a clear hadith saying that the woman who asked for Xal'without reason 

would not go to paradise, but, he listened to the woman and considered her feelings. (24) 
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c. the consent of the woman 

Although the Prophet's Hadith was not clear enough regarding the consent of the 

virgin in marriage, which is her silence, he was clear about the consent of the non-virgin 

woman. The Prophet did not accept the idea of forcing women to many without their 

acceptance because he dissolved many marriages in accordance with the requests of 

some virgin and non-virgin women, not differentiating between them. Some jurists such 

as Imäm Mälik accepted and practice the idea of (Al-Jabr) or the right of the father to 

force his virgin daughter. (25) 

d. triple divorce 

During the Prophet's time triple divorce used to be brought about by mentioning 

the word divorce three times within a certain period. However, `Omar b. 611-Xattäb made 

one sentence uttered at the same time as a kind of punishment for men. (26) 

c. praying in the mosque 

The Prophet's Hadith was clear about the right of women to pray in the mosque 

daily, in the evening, if she wants to do so. During his life-time women used to pray 

regularly in a special place in the mosque. After the passing of the Prophet, there was a 

general feeling among some of the companions against the idea of women praying in the 

mosque. Aisa mentioned the reason saying that it was because of the bad behaviour of 

women, who started to apply perfume when they were going to the mosque. Therefore, 

the idea was to encourage women to pray in their homes instead and even in their own 

rooms. aiineb b. Jahn the Prophet's wife, said "her house is her mosque". * This was 

unlike Ibrri Omar and Al-Säfi i who stated that it is a Sunna and the Prophet allowed the 

women to go to the mosque. (27) 

f. the right of women to possess their own money 

The Koran allows orphans (male and female) to control their own money at the 

age of maturity on condition that they are rational and able to deal with it (4: 5). The 

decision is for the wali (guardian) only. Also, the Koran gives her the right to keep her 
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mahr for herself. The Prophet, in all his Hadith, kept using the word "his money", 

saying that the woman cannot deal with her husband's money unless she has his 

permission. Some of the companions such as IbntÖmar, narrated that the Prophet said 

that the woman cannot control her own money if she is married. Abü Däwüd and 

Al-NaSä in their books, "Al-Sunan" denied this Hadith saying that if the Prophet 

mentioned anything like that, he meant the minor wife, who cannot deal properly with 

her own money. However mature women have the same right as the man as gkl-Nasal 

said. Abü Däwi d believed that a woman can ask for her husband's advice and opinion 

concerning her money, out of politeness, and not as an obligation. tk1-Nasrai reported 

that the Prophet's wives used to deal with their money and properties without the 

Prophet's permission, mentioning Ma jm na's name as an example, saying that she set 

free her slave girl without asking or telling the Prophet. It should be noted that most of 
V C_ 

the Prophet's wives were richer than him. ? 1-S' i supported this idea saying that the 

woman has the right to control her own money. (28) However, Ibn Hanbl mentioned the 

oppiste opinion. (28) In addition, in the oath of allegiance, the Prophet asked the women 

to give gifts (sadaga), and at the same meeting women started to give jewellery 

immediately without asking for their husband's permission(30) 

To conclude, one can say that Hadith lay great stress on the position of women 

and the attitude to them. Hence we find many references to the Muslim and non-Muslim 

woman. Women are in need of protection by men, and therefore there are what one may 

regard as restrictions, which are all aimed at providing women with their needs and 

protection. In this respect, the Prophet encouraged the woman to marry because he 

disliked the idea of the woman living alone without a man as`Risa said. (31) 

The general picture may occasionally give the impression that women do not have 

many rights. However, a detailed investigation into the Hadith and their philosophy in 
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this respect may often show the opposite. The life of the Muslim woman, according to 

the Hadith, is restricted. Whether in certain areas the attitude to women is questionable, 

then the fault is not with the Hadith, but, with the individuals. interpretation, which may 

be totally wrong. 
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INDEXES 
Arabic Terminology Used in the Thesis 

The follwoing are the terminology used throughout the thesis. 

AM AI-Küfa, Küfa is a city in Iraq where some jurists were involved in 

religious discussion and argument. 

Ahl A1"Kitäb, (the people of the Holy Book) i. e. the Jews and Christians. 

Al-Ansär, are the people of Al-Medina, who welcomed the Prophet when he 

emigrated from his city of Mecca, to Al-Med na (16 July 622). They were called 
Al'Ans r or the helpers because they supported Islam and the Prophet, and took part in 

all the Muslim expeditions. 

Al-Muhäjiri n, were the first to embrace Islam, and emigrate with the Prophet 

to Al-Medina thus leaving their properties and part of their families behind in order to 

escape from Mecca where they were being persecuted. 

AI-Nasiz, a disobedient woman. It is a title for the married woman who neither 
obeys or respects her husband's desires and wishes. This term refers particularly to the 
woman who abandons her home family. 

Al-Taxyir (choice), when the man gives his wife the right to choose either 
stay with him or to ask for divorce and get her mahr. 

'Atar, is a tradition usually referring to the Hadith of the prophet and sometimes 

used of the hadith of the companions. 

Gayer, a woman who is jealous and proud of herselfe. When the Prophet was 
asked why he would not marry any of Al! Ansär woman he replies they were gayer. 

0- 
Gila, used for the woman who suckles her newborn baby and has sexual 
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intercourse with her husband. 

not only in the Koran and the Sunna but also in'Ijmä, i äs or Islamic law in general. 

Idda, a period of time fixed by the Koran for any divorced woman or widow. It 

should be observed to ensure that the woman is not pregnant. It is three months for the 
divorced woman and four months and ten days for the widow. 

c_ 
I Ian, announcement of marriage to the public can be made through the holding 

of: 
a. wedding party 
b. wedding feast (walima). 

Jabr, some jurists believed that the father has the right to force his non-virgin 
daughter to marry without her consent. 

Jihäz, trousseau or bottom drawer or outfit of clothing or any other presents 

which could be paid for by the groom or the family of the bride. 

Kafä thettluality of the groom and the bride on many points, such as those of. 
a. religion 
b. family rank - back ground. 
c. social position, money, and power. 
d. honesty, dignity and good manners. 

c 
Liän, literally means mutual cursing technically it signifies a form of divorce 

which consists in working such as; when the husband accuses his wife of adultery, but 

has no witnesses to prove it and the wife denies it. Both husband and wife make the 

mutual cursing before a judge. 

Mä Malakat'Ajmänuküm, "what your right hand possesses". They are the 

women with whom men can have sexual relationships as well as with their legal wives. 
They were usually slaves and captives, and were called concubines. 

Mahr Al-Mit1 1, alternative to dower or similar to dower given to the wife if the 

Haräm, unlawful for any Muslim to do, say, eat and believe. It is concept found 
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amount of mahr was not fixed in the marriage contract and the husband dies or divorces 
his wife. The woman has a right to the same mahr as her sisters, cousins or aunts. 

Mahr, all brides should receive a present from her groom. It can be in the form 

of money or any kind of property. Mahr should be paid when the woman asks for it. In 
the case of poor groom, it can be given in two instalments: 

a. muajjai (prompt) should be paid before the marriage 
b. muajjal (delayed) which has to be paid in the case of divorce or 

the death of the husband. 

Mahram, is a man who can lawfully visit, mix with and travel with a married 

woman besides her husband, such as; a father, brother, nephew, son, father-in-law and 
foster father. 

Muhrim, is a man who is preparing to perform the pilgrimage (Hajj). 

Mut`a, is a temporary marriage limited to a specific period of time which is 

agreed upon by both the man and the woman. No guardian witnesses or announcement 

are necessary of the marriage is called, a secret marriage (Nikäh Al-Sir). '. 

Nafaqa, is a maintenance paid by the husband. It is a right for every married 
woman and also for the divorced woman during the`idda and for the pregnant divorced 

woman until her delivery. 

Qirä't Al-Fätiha, reading of the first sura in the Koran, by the'Imäm before the 
couple announce their engagement. 

Sadaqa (charity), which is a duty for any Muslim to give. 

Siga, is a title for a woman involved in the type of mut a marriage. 

V" __ Sigar, is an exchange between the two men: the idea being that they should 
marry the daughter or sister of the other, and that by so doing neither bride needs to be 
given a mahr. It was called 

ýigär because the mahr had been omitted from the marriage 
agreement. 
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Sahäba, the companions of the prophet, who were very close to him. They lived 

near the Prophet in A1-Medina. They numbered nearly 3000 and some of them were 
illiterate. We know that some such asAbd Alläh Ibn Omar b. Al! As were able to read 
and write. They retained the prophetic traditions and they were regarded as the models of 
Muhammad as Ibn Hanbal said. 06 

U. 

Sites, a group of Muslims, who supported ̀Ali b. Abl1 Thl b, the Prophet's 

son-in-law and believed him to be the only successor to the prophet. The word Siites 

means the followers today, they number between 29 or 35 million and they have their 

own books of Hadith and rite. They only follow the Koran and their traditions. 

Sinn Al-Bulüg, is the age of maturity when girls and boys can marry and also 

can deal with their own money. 

Sawwäl, 
the tenth month of the lunar year. It was a favoured month for 

marriage according to¢Aisa because the prophet married her in this month. Also married 
Umm Salma in Sawwäl. 

Siwak, a kind of toothbrush made of woodthat the Prophet preferred. 

Sunni Madahib, Sunni rites or schools. These were the four orthodox schools 

studied the tradition of the Prophet and his companions. They called themselves Ahl 

Al-Sunna. Each rite has its own law, head and members who numbered between 300 

and 365 million. They considered the Koran, the Prophet tradition; the'Iimä (the general 

agreement of the early Muslim community) and giyäs (analogy) to be the main source of 
Islamic law (Sari a). 

The founders of the Sunna schools: 
1. Abii Hanifa Al-Ntimdn (699- 767) was of Persian origin and lived and died in 

Al-Iraq. He founded the Hanifite School which was called the rite of R because he 

dealt with the Hadith according to his personal opinion, instead of accepting the words 

of Hadith at face value, in other words in accordance with the spirit and the intention of 
the Hadith. Furthermore, AN hanifa preferred the Hadith of the Prophet to that of the 

companions. He refused to cooperate with the ̀ Abbasi Authorities which caused him to 
be put in prison, where he was to die before having written anything down; however, 
his disciples, Abü Yüsuf and Al-Saybäniexplained and published his ideas. The 

ý 
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Hanifite Rite was adopted as the official rite of the'Ottomän Empire and still has many 
followers in central Asia and the continent of India to this day. 

2. Malik b. Anas (715 - 795) was born in Al-Medina. He founded the Mälikite School 

and his book 'Al-Muwattä' is regarded as the basic of his rite. Mälik had a great 
influence on the AI-Safi to and Hanblite Sunni Madahib as Al-Safi i and Hanbal were his 
disciples. Mälik held opinions that conflicted with those of AN Ham fa concerning the 
Hadiths since he adapted'Iimä and i äs as only in the absence of the Koran and the 
Sunna. Also, he avoided the personal opinion Ea ). Moreover, he had a great respect 
for the tradition of the companions. His school is located in North-Westren Africa and in 

Sudan. 

3. Al-Safi i Muhammad b. 'Idris. (767 -820) was born in Gaza in Palastine. He spent 
his last yeasrs in Egypt where he died and was buried. Al-ga"iýi principles are mixed 
between Al-Mtdina since he was Mälik's disciple and he mixed with the jurists of 

v. 
Al-Iraq especially Al-Saybäm, Abü Hanifa's disciple. He founded Al- itte's rite which 

was descriped as the golden mean between the Suuni Madahib. He wrote many books 

'Al? Umm', 'Al-Risala' and 'Ahkäm Al-Koran'. His school is mainly followed in Lower 

Egypt, the Persian Gulf, Southern Arabia, Paleastine and East Africa. 

4. Ahmad b. Hanbal (780 - 855) was born in Bagdäd and lived in Al-Basra. His book 
'Al-Musand' is considered as the most important book of Hadith. He was Mälik's 
disciple and firmly supported his teachings. He adopted the Hadith without becoming 
involved in discussion or expressing his own opinions Ray), he also looked upon the 
companions of the Prophet with deep respect. He founded the Hanbalite School, whose 
principles were adopted by Al-Wahäbiyin in Northern and Central Aribia. Some 

references believed that differences between the Sunni rites were serious while others 
described the relationship between Abü Hanifa and Mälik saying "they had the same 
results and were different in detail along". It is important to note that they both 

considered the Sunna of the Prophet and his companions to be the basic of Islamic law. 
However, Ahi Al-Iraq (Abü Hanifa, '-' and Abü Yusufl thought Ray and Qiyäs to ýý i 

be necessary, and preferred the Hadith of the Prophet to that of the companions. Ahl 
Al-Hijaz (Malik, Ahmad b. Hanbal to some extent Al-Säf'i genereally adopted'! jn and 
Qiyäs, avoiding Ray. Furthermore, they regarded the Hadith of the companions to be 
similar to the Hadith of the Prophet. These constituted the main points of contention 
between the different schools. 
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Täbiun, the successors, who were the disciples of the companions. They 

learned from them and transmitted the Hadith relying on their authority. 

Tamlik A1"Taläq, the right to divorce him at anytime she so decides, this 

agreement can be made before the marriage ceremony has taken place. 

P Umm Al-Walad, is the title given to a slave girl when she bears a baby for her 

master. 

Waada, it is a kind of gentleman's agreement between two families. The father 

promises to give his daughter in marriage when she reaches the age of maturity, 

whenever that might be. 

Wä j. fib, is a duty which should be done such as, pilgrimage, paying, fasting. 

Wali, is a person who can play two different roles: 
a. that of guardian in case of marriage, his presence is vital. 
b. that of guardian in the case of an orphan or child of a broken 

marriage. 

Walima, is a wedding feast or marriage festivities, organised by the groom on 
the occasion of his marriage. The type of food depends on the groom's financial 

position. According to the Sunna, Walla should be held for two days. 

Xabar, is news sometimes used of traditions from the prophet and sometimes 
from the companions or the successors. 

Xalr(self redemption), is a kind of divorce or separation which is always in 

accordance with the woman's demand. Xaltis praciticed on moral, religious or 
emotional, grounds and allows the woman under this circumstances ask her husband to 

release her from the marriage tie. However, the woman then has to redeem herself by 

repaying her dower and even more. 

Zina (adultery), any sexual intercourse between a man and a woman outside 
Marriage is considered to be adultery, therefore, the couple should be punished. 
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n 

Zihär, is when a woman says to his wife "you are to me as zfhar (back) of my 

mother". After this pronouncement, it is unlawful for the husband to have sexual 
intercourse with his wife, unless he atone for his wrong doing. He can do this either by 

freeing slave, or by fasting two consecutive months, or by feeding 60 needy people. 

i 
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