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Abstract

This thesis is an inquiry into the necessity of a diminished responsibility defence in

Irish law. The inquiry examines the controversy surrounding each attempt to

reformulate the insanity defence in the Anglo-American world. The thesis looks at the

success of the English defence of diminished responsibility in abating the controversy

in that jurisdiction. Following an analysis of the need for diminished responsibility in

Irish law, the thesis deals with the appropriate form of an Irish diminished

responsibility defence.
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INTRODUCTION

The Homicide Act, 1957 which introduced the defence of diminished

responsibility into English law, has no equivalent in Ireland. There the law's only

concession to mental abnormality is the insanity defence, which provides a total

exemption from criminal liability. Diminished responsibility, however, reduces

murder to manslaughter on evidence of mental abnormality and is founded on the

premise that the defendant is less guilty than a normal offender. The Irish insanity

defence has been altered from its initial form comprising solely of the McNaghten

Rules, which were inherited from England as the test of insanity following

independence in 1922. From this time onwards developments in the law of insanity in

each jurisdiction diverged widely. The McNaghten Rules had attracted incisive

criticism in both jurisdictions. However, while Ireland concentrated on reformulating

the insanity defence, England introduced a partial defence of diminished

responsibility.

This thesis examines the success of the English approach in abating the

controversy over the insanity defence, which the Irish expedient failed to do. It should

be borne in mind, where not specified, that this argument is limited solely to murder

cases because of the diminished responsibility defence's limited application. This

examination will begin in Chapter One by scrutinising the reasons for the inadequacy

of the McNaghten Rules in performing their stated function viz, excusing the insane

from punishment for their criminal acts. From Chapter One it will be seen that

subsequent attempts to soften their harshness merely served to exacerbate the

controversy, a controversy which intensified until the introduction of diminished

responsibility via the Homicide Act, 1957. In recent years the English controversy

over McNaghten has resurfaced, fuelled, no doubt, by American proposals for

abolition of the insanity defence. I will trace the origin of the polemic in the difficulty

of deciding who should be responsible (and who should not), especially in murder

cases, and in the long-standing tension between law and psychiatry over who should

have the final decision on this matter. This will show that the abolitionists' suggestion
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and the more recent test proposed by the Butler Committee are no match for the

Herculean challenge posed by reformulation of the insanity defence.

Chapter Two opens with a discussion of the origin of the English defence of

diminished responsibility and the events which led to its introduction into English

law. This will reveal that the defence of diminished responsibility was a half-hearted

response to growing pressure for abolition of the death penalty. Although hastily

implemented by parliamentarians who were largely ignorant of the issue they were

voting on, the operation of the defence of diminished responsibility has been a

success. Firstly, it has led to a satisfactory resolution of the medico-legal conflict at

the heart of the controversy over the insanity defence. Secondly, it has spared

mentally abnormal murderers falling outside the penumbra of the McNaghten Rules

and several other criminal law defences from the stigma of a murder verdict and its

consequence of capital punishment or, today, the mandatory life sentence. Thirdly,

due to developments in the law on insanity in recent years, the defence's flexible

disposal consequences have facilitated a just disposition where a finding of insanity

would have resulted in indefinite hospitalisation.

In Chapter Three I will examine the Irish insanity defence which comprises the

McNaghten Rules and an irresistible impulse test. I will illustrate the unsatisfactory

nature of the Irish insanity defence and the mandatory indefinite hospitalisation which

accompanies it. Particular emphasis will be placed on its failure to conform with the

Irish Constitution and the European Convention on Human Rights. Drawing on the

lessons which have been taught to us in Chapter One from the English and American

attempts to improve McNaghten, I will argue that neither irresistible impulse nor any

other reformulation will prove as satisfactory as the introduction of diminished

responsibility into Irish Law.

I will then trace the growing support in Ireland since the 1970's for a defence

of diminished responsibility. This will reveal the weight of authority which is in

favour of an Irish diminished responsibility defence. Some final justifications will be

offered for a defence of diminished responsibility which will reveal that the present
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Irish judicial climate is favourable to the introduction of diminished responsibility.

However, viewed against a background of legislative inertia, it may still be a

considerable length of time before Ireland acquires a defence of diminished

responsibility.

I will then attempt to provide some guidelines for the Irish Legislature when

legislating for an Irish defence of diminished responsibility. The Irish Legislature can

learn from the experience of the English diminished responsibility defence and

improve on its shortcomings. The principal deficiency of the English defence lies in

the elliptical language which comprises it. Exposition in Parliament of its elliptical

nature and a more thoroughgoing analysis of the defence's aspirations might have

resolved its precise scope and spared the early prevarications of the courts, on whom

the burden of deciphering the meaning and delineating the scope of the defence

ultimately fell. Nonetheless, the vagueness of the defence has undoubtedly contributed

to the defence's success. This vagueness has allowed the psychiatric profession a

considerable role in the operation of the defence. I will conclude by providing specific

guidelines for the Irish Legislature on the procedural issues of burden of proof,

charges of diminished responsibility manslaughter and disposition and by attempting

to reconcile the two conflicting considerations of clarity and vagueness in a proposed

Irish defence of diminished responsibility.

This inquiry into the need for a diminished responsibility defence in Irish law

and the form it should take, is carried out using academic commentary, case-law,

official publications, Parliamentary debates and criminal statistics prior to 31/8/1995.
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CHAPTER ONE

THE MCNAGHTEN RULES AND VARIOUS PROPOSALS FOR CHANGE

"No problem in the drafting of a penal code presents larger intrinsic

difficulty than that of determining when individuals whose conduct

would otherwise be criminal ought to be exculpated on the ground that

they were suffering from mental disease or defect when they acted as

they did".

1.1 MCNAGHTEN'S CASE

The theme of this chapter is the unsatisfactory nature of the insanity defence in

England and the controversy which attempts to improve it have generated. This I

illustrate by discussing the insanity defence as it stands at present, the long-standing

campaign to add irresistible impulse to the test of insanity, the proposal of the Royal

Commission on Capital Punishment (1949-53) 2, more recent proposals to abolish the

defence of insanity altogether and the proposal of the Butler Committee on Mentally

Abnormal Offenders (1975) 3 . Although pre-1922 proposals purported to apply in

Great Britain and Ireland, all of the alterations proposed since 1922 have purported to

apply only in Great Britain.

I intend to take as my starting point the McNaghten Rules which form the test

of insanity in both England and Ireland and which are considered to be "the point of

reference for the insanity plea's history". Pre-McNaghten authorities have long-since

been regarded as mere "antiquarian curiosities'.

'Quoted from Draft Four of the American Law Institute's Model Penal Code by Fingarette The
Meaning of Criminal Insanity (Los Angeles, 1972) p.1
2 Report of the Royal Commission on Capital Punishment (1949-53) Cmd 8932 (London, 1953)
3 Report of the (Butler) Committee on Mentally Abnormal Offenders Cmnd 6244 (London, 1975)
4 R.Smith Trial by Medicine (Edinburgh, 1981) p.3
5 J.Fitzjames Stephen A History of the Criminal Law of England Vol.ii (London, 1883) p.150
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The Rules arose out of the highly controversial acquittal on the grounds of

insanity of Daniel McNaghten, for the murder of Sir Robert Peel's private secretary.

As a result, on March 13th 1843 the House of Lords took the unusual (though not

unprecedented) step of formulating a series of questions for the consideration of the

judges of England. Lord Brougham's stated reason for putting the questions to the

assembly of judges was his belief that their answers "would lead to more uniformity

in the language they used on future occasions in charging and directing juries on this

most delicate and important subject.. .They would no longer indulge in that variety of

phrase which only served to perplex others, if it did not also tend to bewilder

themselves, as he supposed it sometimes did; but they would use one constant phrase,

which the public and all persons concerned would be able to understand".

Following a debate in the House of Lords' the judges were asked the following

questions:-

1. What is the law respecting alleged crimes committed by persons afflicted with insane delusion, in

respect of one or more particular subjects or persons; as, for instance, where at the time of the

commission of the alleged crime, the accused knew he was acting contrary to law, but did the act

complained of with a view, under the influence of insane delusion, of redressing or revenging some

supposed grievance or injury or of producing some supposed public benefit?

2. What are the proper questions to be submitted to the jury when a person alleged to be afflicted with

insane delusion respecting one or more particular subjects or persons, is charged with the commission

of a crime (murder, for example), and insanity is set up as a defence?

3. In what terms ought the question to be left to the jury, as to the prisoner's state of mind at the time

when the act was committed?

4. If a person under an insane delusion as to existing facts commits an offence in consequence thereof,

is he thereby excused?'

6
Hansard's Debates (1843) Vol.LXVII 714 pp.732 & 733

7 ibid
8 The 5th question is not relevant to my thesis.
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The answers given9, are known as the McNaghten Rules and they have been

applied ever since in determining the criminal responsibility of insane offenders. They

are:-

1...assuming that your Lordships' inquiries are confined to those persons who labour under such partial

delusions only, and are not in other respects insane, we are of opinion that notwithstanding the party

accused did the act complained of with a view, under the influence of insane delusion, of redressing or

revenging some supposed grievance or injury, or of producing some public benefit, he is nevertheless

punishable according to the nature of the crime committed, if he knew at the time of committing such

crime that he was acting contrary to law; by which expression we understand your Lordships to mean

the law of the land...

The answer to question 1. can be read in conjunction with the answer to

question 4. which also dealt with delusions.

...the answer must of course depend on the nature of the delusion: but, making the same assumption as

we did before, namely, that he labours under such partial delusion only and is not in other respects

insane, we think he must be considered in the same situation as to responsibility as if the facts with

respect to which the delusion exists were real. For example if under the influence of his delusion he

supposes another man to be in the act of attempting to take away his life, and he kills that man, as he

supposes, in self defence, he would be exempt from punishment. If the delusion was that the deceased

had inflicted a serious injury to his character and fortune, and he killed him in revenge for such

supposed injury, he would be liable to punishment.

Question 2. and question 3. were answered together and have come to be

regarded as the heart of the Rules'9:-

...the jurors ought to be told in all cases that every man is to be presumed to be sane, and to possess a

sufficient degree of reason to be responsible for his crimes, until the contrary be proved to their

satisfaction; and that to establish a defence on the ground of insanity, it must be clearly proved that, at

the time of the committing of the act, the party accused was labouring under such a defect of reason

from disease of the mind, as not to know the nature and quality of the act he was doing; or if he did

know it, that he did not know he was doing what was wrong. This mode of putting the latter part of the

question to the jury on these occasions has generally been, whether the accused at the time of-doing the

9 10 Cl.& Fin.200
10 N.Walker Crime and Insanity in England, Vol.! (Edinburgh, 1968) p.100
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act knew the difference between right and wrong: which mode, though rarely, if ever, leading to any

mistake with the jury, is not, as we conceive, so accurate when put generally and in the abstract, as

when put with reference to the party's knowledge of right and wrong in respect to the very act with

which he is charged. If the question were to be put as to the knowledge of the accused solely and

exclusively with reference to the law of the land, it might tend to confound the jury, by inducing them

to believe that an actual knowledge of the law of the land was essential in order to lead to a conviction;

whereas the law is administered upon the principle that everyone must be taken conclusively to know

it, without proof that he does know it. If the accused was conscious that the act was one which he ought

not to do, and if that act was at the same time contrary to the law of the land, he is punishable; and the

usual course therefore has been to leave the question to the jury, whether the party accused had a

sufficient degree of reason to know that he was doing an act that was wrong: and this course we think

is correct accompanied with such observations and explanations as the circumstances of each particular

case may require.

To establish a successful plea of insanity, therefore, it must be proved that the

accused at the time of the act, was labouring under such defect of reason from disease

of the mind that he did not know the nature and quality of his act and if he did know

this, he did not know that it was wrong".

The meaning of these key words has been settled by precedent. In R v

Clarke' the Court of Appeal held that "defect of reason" does not include mere

failure to exercise reasoning powers which are still intact. "Disease of the mind" has a

legal rather than a medical meaning" and has been construed broadly so as to include

mental disorders which are functional or organic, permanent or transient and

intermittent or whose source is physiological, provided that the disorder has impaired

the mental faculties of "reason memory and understanding'. In Bratty v A.G. for

Northern Ireland'', Lord Denning went so far as to say that "any mental disorder

which has manifested itself in violence and is prone to recur is a disease of the mind".

It now appears that absence of the danger of recurrence is not a reason for saying that

" P.Devlin "Responsibility and Punishment: Functions of Judge and Jury" [1954] Crim.L.R.661 pp.
678 & 679 says that the first requirement, that the accused did not know the nature and quality of his
act, is practically obsolete as anyone who does not know the nature and quality of his act is mad in the
popular sense and so will be found unfit to plead at all.
12 [1972] 1 All.E.R.219
13 Smith and Hogan op cit p.197
14 R v Kemp [1956] 3 All.E.R.249; R v Sullivan [1983] 2 All.E.R.673
15 [1961] 3 Al1.E.R.523 p.534
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an abnormal condition cannot be a disease of the mind'', provided that its cause can be

considered "internal" to the defendant rather than "external'. The meaning of "nature

and quality" of the act has been defined as an understanding of the physical nature of

the act' s and "wrong" implies knowledge of the illegality of the act'.

These interpretations have been subject to a great deal of criticism in the

considerable body of literature which has grown up around the Rules. By drawing on

this literature below I hope to show why the Rules caused as much controversy as they

did.

1.1.2 Criticism of the Rules

Criticism of the Rules commenced in the House of Lords itself°. Maule J.

protested that the questions were put without reference to the facts of any particular

case, that there had been no debate on them and that the answers given might

embarrass the administration of justice'.

Tindal C.J. protested that

"they deemed it at once impracticable, and at the same time dangerous

to the administration of justice, if it were practicable, to attempt to

make minute application of the principles involved in the Answers"22.

Although the status of the Rules was questionable, there is no doubt that they

have acquired authority through repeated reference to them'. However, their

extension in R v Windle to cover all cases of insanity (and not just delusion) has been

16 R v Burgess [1991] 2 Al1.E.R.769
17 This doctrine was introduced into English law by R v Quick and Paddison [1973] 3 All.E.R.347
18 R v Codere (1916) 12 Cr.App.R.21
19 R v Windle [1952] 2 Al1.E.R.1
20 H. Barnes "A Century of the McNaghten Rules" (1944) 8 C.L.J.300 p.308
21 R v McNaghten 10 Cl.& Fin.p.204
22 ibid p.208
23 H.Barnes op cit p.302
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most controversial'', as the questions and answers were framed solely with reference

to delusions.

The most incisive criticism of the Rules has probably been the fact some

insane offenders went to the gallows because the tests were too narrow a criterion of

responsibility25 . Although the death penalty has long been abolished in England and

Ireland, the McNaghten Rules continue to wreak fierce injustice. The interpretation of

"wrong" as meaning knowledge of the legal wrongness of the act' greatly narrows the

scope of the insanity plea since even grossly disturbed persons generally know that

murder, for example, is a crime'. The correctness of this interpretation is in fact

questionable in light of the judges' statement in McNaghten that

"If the question were to be put as to the knowledge of the accused

solely and exclusively with reference to the law of the land, it might

tend to confound the jury, by inducing them to believe that an actual

knowledge of the law of the land was essential in order to lead to a

conviction; whereas the law is administered upon the principle that

every one must be taken conclusively to know it, without proof that he

does know it. If the accused was conscious that the act was one which

he ought not to do, and if that act was at the same time contrary to the

law of the land, he is punishable'.

The scope of the Rules was restricted by the interpretation of "nature and

quality" to mean the physical quality of an act'. This excludes the offender who

knows what he is doing but does not appreciate the impact of his act or its

consequences. Stephen argued that knowledge required a deeper level of

understanding than "mere knowledge', but the courts have not required an

24 S.Glueck Mental Disorder and the Criminal Law (Boston, 1925) pp.168,180 & 426.
25 Report of the Committee on Insanity and Crime Cmd 2005 op cit p.293
26 R v Windle (1952) 2 All.E.R.1
27 Report of the (Butler) Committee on Mentally Abnormal Offenders op cit para.18.8
28 10 Cl.& Fin.200 p.210
29 R v Codere (1916) 12 Cr.App.R.21
30 Stephen op cit p.166
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appreciation or understanding of the nature, quality or wrongness of an act, thereby

excluding a vast number of medically insane offenders from the ambit of the insanity

plea. The broadness with which "disease of the mind" is interpreted (requiring simply

that the disease be internal to the defendant') has led to epileptics', diabetics (in a

state of hyperglycaemia) 33 and sleep-walkers34 being classified as insane. No argument

is needed to show that the indefinite confinement of the above-named classes of

offenders, who on a common sense interpretation of the word could not possibly be

considered insane, is unjust (although the situation in England has been ameliorated

somewhat by the Criminal Procedure (Insanity and Unfitness to Plead) Act, 1991

which has introduced discretionary disposal consequences for those who plead

insanity to offences which do not carry a fixed sentence). Furthermore, in deciding

that a condition is a "disease of the mind" for the purposes of the Rules, the courts

need not take account of the fact that the condition will not recur'. It is dicta like

these which have provoked the criticism that the Rules "have been interpreted with all

the clinical detachment of a tax statute"36.

It is also likely that the McNaghten Rules are in breach of Article 5(1)(e) of

the European Convention on Human Rights. In order to conform with Article 5(1)(e),

hospitalisation following an acquittal of criminal charges must be a "lawful detention"

of a person "of unsound mind" 37 . Public policy or perceived dangerousness are not

criteria which justify deprivation of liberty under the European Convention. However

in Burgess' these appear to be the factors which led to the application of McNaghten.

,Sullivan" pleaded guilty to avoid a finding of insanity and consequent indefinite

committal.

31 R v Quick and Paddison [1973] 3 Al1.E.R.347
32 Since R v Sullivan [1983] 2 All E.R.673
33 Since R v Quick and Paddison [1973] 3 All.E.R.347
34 R v Burgess [1991] 2 A1l.E.R.769
35 R v Sullivan [1983] 2 All.E.R.673; R v Burgess [1991] 2 All.E.R.769
36 P.J.Sutherland and C.A.Gearty "Insanity and the European Court of Human Rights" [1992]
Crim.L.R. 418 p.421
37 See ibid pp.422-424
38 [1991] 2 All E.R.769
39 [1983] 2 All E.R.673



Section 1(1) of the Criminal Procedure (Insanity and Unfitness to Plead) Act,

1991 lays down that the jury must hear medical evidence from at least two medical

practitioners before returning an insanity verdict, one of whom must be "duly

approved" by the Secretary of State under section 12(2) of the Mental Health Act,

1983 "as having special experience in the diagnosis or treatment of mental disorder".

At first glance this appears to bring the McNaghten Rules within the terms of Article

5(1)(e), which has been interpreted as requiring psychiatric evidence of mental illness

and of the need for compulsory confinement'. In reality however, the necessary

medical evidence under section 1 lacks any binding force" and so the Rules continue

to be in breach of the European Convention, at least in murder cases where indefinite

hospitalisation remains the only possible disposal, and in the case of other offences,

where the chosen method of disposal involves the deprivation of liberty.

In recent years Lord Brougham's aspiration of a clear definition of legal

insanity has not been realised and "[i]t is doutful whether there is any field of law in

which there has been as much confusion and variation in interpreting the very same

words of a seemingly simple legal formula as there has been in the court-room

operation of the McNaghten rules'''. The majority of witnesses who gave evidence to

the Royal Commission on Capital Punishment (1949-53) were of the view that the

Rules were now more liberally interpreted by judges, some going so far as to say that

"interpretation" might occasionally mean that the words were twisted into a meaning

that could not reasonably be put on them, or even that the Rules might be ignored

altogether'. The implications of this are revealed by the evidence of Mr Justice

Frankfurter to the Royal Commission":

"If you find rules that are, broadly speaking, discredited by those who

have to administer them, which is, I think, the real situation, certainly

with us - they are honoured in the breach and not in the observance -

40 Winterwerp v the Netherlands (1979) 2 E.H.R.R.387 para.39
41 E.Baker "Human Rights, M'Naghten and the 1991 Act" [1994] Crim.L.R.84 p.86
42 S.Glueck Law and Psychiatry (London, 1963) p.45
43 Report of the Royal Commission on Capital Punishment (1949-53) Cmd 8932 op cit para.232
44 ibid para.290
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then I think the law serves its best interests by trying to be more honest

about it. .1 think that to have rules which cannot rationally be justified

except by a process of interpretation which distorts and often

practically nullifies them, and to say the corrective process comes by

having the Governor of a State charged with the responsibility of

deciding when the consequences of the Rule should not be enforced, is

not a desirable system. .1 am a great believer in being as candid as

possible about my institutions. They are in large measure abandoned in

practice, and therefore I think the MNaghten Rules are in large

measure shams".

Their main criticism from a medical point of view is that they over-emphasize

the cognitive aspect of mental functioning and ignore the affective and conative

aspects'.

"The modern science of psychology. .does not conceive that there is a

separate little man in the top of one's head called reason whose

function it is to guide another unruly little man called instinct, emotion,

or impulse in the way he should go. The tendency of psychiatry is to

regard what ordinary men call reasoning as a rationalization of

behavior rather than the real cause of behavior".

The Rules are founded on the now "half scientific, half fantastic" 47 doctrine of

phrenology, (first put forward by Franz Gall, a Viennese physician, at the turn of the

18th century) which divides the mind into separate compartments and assumes that

each aspect of mental functioning can operate independently of the others. This

doctrine has long been totally discredited". The Rules have been criticised for

assuming that although one region of the brain may be diseased e.g. volition, the mind

may be sound in all its other aspects and that reason or understanding may function

45 S.Glueck, Mental Disorder and the Criminal Law op cit pp.173,180,184,423 & 425.

46 Holloway v US. (1945) 148 F.2d. 665 (1945) p.667
47 S.Glueck Mental Disorder and the Criminal Law op cit p.170

48 See G.W.Keeton, Guilty but Insane (London, 1961) p.193.
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perfectly'. In fact one critic goes so far as to say that the judges' stipulation -

"assuming that your Lordships' inquiries are confined to those persons who labour

under such partial delusions only, and are not in other respects insane", vitiates any

credibility that the Rules might have as criteria of responsibility as "this is a class of

offender that does not exist and never has existed'.

The judges' treatment of delusion (questions 1. and 4.) has been much

criticised, especially their assumption that a deluded man can reason as a sane man

and should be judged by the same standard'. This in effect, makes the courts pick and

choose between delusions'. According to Stephen, to a sane man, the belief that his

finger was made of glass "would supply no reason for taking any particular view

about murder, but if a man is mad and such a belief is a symptom of his madness,

there may be a connection between the delusion and the crime as insane as the

delusion itself'''. Fortunately this objection is of less practical importance today since

the scenario of the deluded offender in question 1. is now governed by the knowledge

tests'. Another valid criticism is that by focussing entirely on knowledge of the nature

and quality of the act and its wrongness, the court is apt to lose sight of what should

be the central issue:- a defect of reason caused by disease of the mine. Sutherland

and Gearty assert that the courts have traditionally attached only limited significance

to medical opinion regarding mental abnormality' and McAuley speaks of "the

relatively neglected notion of 'disease of the mind'"57.

The Rules are framed in such a way that psychiatric testimony is limited to an

account of the accused's cognitive powers. The fact that psychiatrists cannot give an

overall account of the accused's condition, which would paint a much more realistic

picture than snippets of information do, has provoked strong dissatisfaction amongst

49 S.Glueck, Mental Disorder and the Criminal Law op cit pp. 124,125, 424, & 426.
C.Mercier, Criminal Responsibility (London, 1905) pp.174 & 176.

51 W.C.Sullivan, Crime and Insanity (London, 1924) p.130.
52 A.Norrie Crime Reason and History A Critical Introduction to Criminal Law (London, 1993) p.179
53 J.Fitzjames Stephen op cit p.162
54 Perkins and Boyce Criminal Law (3rd edition) (New York, 1982) p.967.
55 W.C.Sullivan op cit p.130

P.J.Sutherland and C.A.Gearty "Insanity and the European Court of Human Rights" op cit
57 F.McAuley Insanity, Psychiatry and Criminal Responsibility (Dublin, 1993) p.62
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the medical profession'. Goldstein, however, claims that there is virtually no support

in law for the view that McNaghten is responsible for inhibiting the flow of testimony

on the insanity issue" but that prolonged criticism of the Rules has convinced

psychiatrists that they cannot give a full account of the accused's mental life and that

the critics have in fact "created the very devil they were trying to exorcise'.

On the other hand there are some staunch defenders of the Rules. As Baron

Bramwell said in his evidence before the Select Committee on the Homicide Law

(Amendment) Bill in 187461

"I think that although the present law lays down such a definition of

madness, that nobody is hardly ever really mad enough to be within it

yet it is a logical and good definition."

Lady Wooton has praised the intellectualist quality of the McNaghten formula

which, she says, makes it "a model of clarity and precision" 62 . In the light of the

defence of irresistible impulse, discussed below, she praises the McNaghten Rules,

saying

"The state of a man's intellect or knowledge is much more easily tested

by such court procedures as cross-examination, than is say, the state of

the will"62.

The Rules have also been commended on the grounds that they are in harmony

with the law's fundamental doctrine of mens rea.

58 W.C.Sullivan op cit p.242.
59 A.Goldstein The Insanity Defense (New Haven and London, 1967) pp.53 & 54
69 ibid p.212
61 Report and Minutes of Evidence before the Select Committee on the Homicide Law Amendment Bill
B.P.P.,1874, Vol.ix p.475 p.27
62 Lady Wooton "Mental Disorder and the Problem of Moral and Criminal Responsibility" in Social
Science and Social Pathology (London, 1959) p.229
63 ibid p.230
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"As part of the doctrine of mens rea it ensures that a man who does an

injurious act without appreciation of its consequences does not forfeit

the protection of the law. But the failure to appreciate must be total,

for, if he has an appreciation in some degree, he is rightly made

answerable to the law"'.

Later Lord Devlin says

"there is something logical - it may be astringently logical, but it is

logical - in selecting as the test of responsibility to the law, reason and

reason alone. It is reason which makes a man responsible to the law. It

is reason which gives him sovereignty over animate and inanimate

things. It is what distinguishes him from the animals, which emotional

disorder does not; it is what makes him man; it is what makes him

subject to the law. So it is fitting that nothing other than a defect of

reason should give him complete absolution"65.

McNaghten's critics on the other hand, argue that mens rea requires volition66

and also requires a guilty healthy mind67.

As the above discussion reveals, much ink has been spent on criticising the

McNaghten Rules. Many of the critics have advocated different tests of insanity. Of

these the irresistible impulse test has gathered the most supporters in English and Irish

Law. I will now examine its history and attempt to discover why, in light of

McNaghten's inadequacies, it failed to win acceptance in English law.

64 Lord Devlin "Mental Abnormality and the Criminal Law" in R.St.J.Macdonald Changing Legal
Objectives (Toronto, 1963) p.83
65	 •ibtd p.85
66

S.Glueck Mental Disorder and the Criminal Law op cit pp.173 & 180
67

ibid p.173
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1.2 THE DEFENCE OF IRRESISTIBLE IMPULSE

The defence of irresistible impulse will mean little or nothing to today's jurist.

However, for over a century it was urged by both members of the medical and legal

professions, both in England and Ireland, either as a replacement for or a supplement

to the right-wrong test embodied in the McNaghten Rules. By examining this defence

and its application, I will illustrate a facet of the dissatisfaction with the McNaghten

Rules which pervaded medico-legal thinking in England until the late 1950's when the

defence of diminished responsibility was introduced into English law.

Medical witnesses felt that there were many cases of insanity which

McNaghten excluded but which would be covered by a defence of irresistible impulse.

In England, for reasons which I deal with below, McNaghten finally emerged

triumphant. In Ireland the defence of irresistible impulse, albeit in modified form, was

eventually appended to the McNaghten Rules and forms part of a bipartite test of

insanity. By a thorough discussion of those cases which featured the defence of

irresistible impulse, I hope firstly, to set the scene for the defence as it exists in Irish

law today. Secondly, with the help of those committees and debates which rejected

irresistible impulse as a test of insanity, I will illustrate that it is not the solution to the

defects contained in the McNaghten Rules.

The idea of irresistible impulses, arising from volitional or moral insanity, has

its roots in the faculty psychology of Aristotle's time, which held that the mind was

composed of localised independent faculties such as will, imagination and

understanding", any one of which was liable to disease. In the course of the

eighteenth century faculty psychology regained lost popularity as a result of the

spread of the doctrine of phrenology', whose origin has been described supra'.

68 A.R.Hayward "Murder and Madness: A Social History of the Insanity Defence in Mid-Victorian
England' M.Litt., (Oxford, 1983) p.32
69 ibid
70 See Section 1.2
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The French psychiatrist Pinel's teachings that the reasoning faculties could

remain intact during insanity, were taken up by James Cowles Prichard (1786-1848),

the Bristol asylum superintendent, who by combining Pinel's manie sans delire and

Esquirol's monomania, was responsible for "identifying" the eclectic category of

moral insanity in 1833 72 . In this form of insanity, due to disease of the "moral"

faculties, "the passions were under no restraint" and the will was surrendered

impetuously to the emotions'. In his article on Soundness of Mind (1835) Prichard

argued that

"there is a form of insanity existing independent of any lesion of the

intellectual powers, in which connected in some instances with evident

constitutional disorder and with affections of the nervous system

excited according to the well known laws of the animal economy, a

sudden and often irresistible impulse is experienced to commit acts,

which under a sane condition of mind would be accounted atrocious

crime".

Five years later Prichard was less convinced that irresistible impulse was a

form of moral insanity'. In The Different Forms of Insanity in Relation to

Jurisprudence, published in 1842, he said "Instinctive madness seems to be rather an

affection of the will or voluntary powers than of affections", describing it in the

following terms:

"In this disorder the will is occasionally under the influence of an

impulse, which suddenly drives the person affected to the perpetration

of acts of the most revolting kind, to the commission of which he has

71 translated by N.Walker Crime and Insanity Vol.2 (Edinburgh, 1973) p.207 as "mania without
confusion"
72 A.R.Hayward op cit p.73
73 ibid p.77
74 Quoted ibid p.89
75 ibid
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no motive. The impulse is accompanied by consciousness but it is in

some instances irresistible'.

Although the identification of moral insanity may be attributed to Prichard, it

appears that Etienne Georget (1795-1828), a disciple of the French psychiatrist

Esquirol, was responsible for the "discovery" of volitional insanity'. In a series of

pamphlets he identified the condition of monomania instinctive'. Georget proclaimed

that murderers were insane even though they showed no signs of intellectual

disturbance'. He acknowledged that they reasoned perfectly well and were even

morally repelled by their deeds, but maintained that the murderers had been propelled

by an irresistible urge, committing crimes with full knowledge of their horror". This

he attributed to a "lesion of the will" which left the rational faculties intact and moral

discernment unimpaired". In this respect volitional insanity differed from moral

insanity where the moral faculties were impaired. However as Smith notes"

"[i]mpulsive insanity and moral insanity were rarely thought to exist in a pure form;

rather, they were two overlapping classes. In the former, the dominant feature was

uncontrollable, motiveless, sharp and spasmodic violence; in the latter, it was

disordered emotion leading to general violence and aggressiveness".

With a climate favourable to the reception of psychological theories

reconcilable with phrenology, Prichard's moral and instinctive insanity were readily

accepted in English medical circles'', as is evidenced by the plethora of cases below,

where these conditions were offered as evidence of insanity. However the concept of

moral insanity did not gain widespread lay and legal notice until the trial of Edward

Oxford in 1840 for treason, for the attempted murder of Queen Victoria". Lord

Denman C.J. directed the jury that

76 Quoted by R.Smith op cit p.39
77 R.Harris Murders and Madness: Medicine Law and Society in the Fin de Siecle (Oxford, 1989) pp.8
& 9
78 ibid

ibid p.9
" ibid
81 ibid

R.Smith op cit p.97
83 A.R.Hayward op cit p.95
84 ibid p.106
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"If some controlling disease was, in truth, the acting power within [the

defendant] which he could not resist, then he will not be responsible".

When McNaghten was tried for the murder of Drummond, defence counsel

Cockburn argued that the accused was the "creature of delusion, and the victim of

ungovernable impulses, which wholly [took] away from him the character of a

reasonable and responsible being".

Drawing on the medical theories of the day Cockburn continued:

"the mistake existing in ancient times, which the light of modern

science has dispelled, lay in supposing that in order that a man should

be mad.. it was necessary that he should exhibit those symptoms which

would amount to total prostration of the intellect; whereas modern

science has incontrovertibly established that any one of these

intellectual and moral functions of the mind may be subject to separate

diseases, and thereby man may be rendered the victim of the most

fearful delusions, the slave of uncontrollable impulses impelling or

rather compelling him to the commission of acts such as that which has

given rise to the case now under your consideration"87.

After an array of medical experts had testified in these terms Tindal C.J.

stopped the trial. Although Tindal C.J. instructed the jury that the relevant question

for their consideration was whether at the time of the crime McNaghten knew right

from wrong in relation to the act, he left no doubt in their minds that he was entirely

convinced by the uncontradicted medical evidence.

A moral panic ensued as a result of McNaghten's acquittal which was

interpreted as "a precedent for every lunatic to take the law into his or her own

85 R v Oxford 9 C.& P.525 p.546
86 R v McNaghten 4 St.Tr.N.S.847 p.875
87 ibid p.887
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hands'. As a result the judges of England were asked to clarify the law's position on

insanity. In their reply, no mention was made of the test used in Oxford, but this is

undoubtedly attributable to the fact that their answers were confined to the questions

put to them regarding persons who suffered from delusion. The Rules were no more

than a set of answers to specific questions and were not intended as a general

statement of the law". This is evident from statements of Tindal C.J. to the effect that

"they deemed it at once impracticable, and at the same time dangerous

to the administration of justice, if it were practicable, to attempt to

make minute application of the principles involved in the Answers".

and his caution that the Rules "should be accompanied by such observations and

explanations as the circumstances of each particular case may require"9'.

It was not long, however, before they had evolved into an inflexible yardstick

of legal insanity and as a result in 1848 a plea of irresistible impulse was swiftly

dismissed in Reg v Stokes 92, Baron Rolfe stating that

"it is true that learned speculators, in their writings, have laid it down

that men with a consciousness that they were doing wrong were

irresistibly impelled to commit some unlawful act. Who enabled them

to dive into the human heart and see the real motive that prompted the

commission of such deeds".

In R v Barton' Baron Parke approved Baron Rolfe's view and noted that

"the excuse of an irresistible impulse co-existing with the full

possession of reasoning powers, might be urged in justification of

88 A.R.Hayward op cit p.108
89 ibid p.109
90 10 CL.& F.200 p.208
91 ibid p.211
92 A.R.Hayward op cit p.113
93 (1848) 3 Cox C.C.275
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every crime known to the law - for every man might be said, and truly,

not to commit any crime except under the influence of some irresistible

impulse. Something more than this was necessary to justify an acquittal

on the ground of insanity and it would be therefore for the jury to say

whether. .the impulse under which the prisoner had committed the deed

was one which altogether deprived him of the knowledge that he was

doing wrong. Could he distinguish between right and wrong?"".

Smith has uncovered some unreported cases in the medical literature of the

day, where medical evidence of an irresistible impulse led to a successful defence of

insanity. When Mary Ann Brough was tried for the murder of her six children in

June 1854, medical opinion at her trial argued that there was a general syndrome in

which brain disease led to an inability to control movements and classified Mrs

Brough as belonging to this group. Mrs Brough was acquitted by reason of insanity".

At the trial of Martha Prior in 1848 for the murder of her baby, although Lord

Denman attacked the notion of irresistible impulse, he nevertheless conceded the jury

would act on the medical testimony in order to acquit her" and in 1862 Dr Hood from

Bethlem successfully argued that disease had led to uncontrollable conduct at the trial

of Mrs Vyse for the murder of her two children'''. Smith opines" that in Mrs Brough's

case it was the extreme and exceptional nature of the crime coupled with awe and

humanitarian sentiment towards a mother who had killed her children which led to the

acquittal, rather than deference to the medical viewpoint. It is worth noting at this

point that women at this time were viewed as mentally weaker than men, especially in

matters connected with reproduction, and therefore more prone to insanity - a view

which no doubt influenced the introduction of the partial defence of infanticide in

94 ibid p.276
95 R.Smith "The Boundary Between Insanity and Criminal Responsibility in Nineteenth Century
England" in A.Scull (ed) Madhouses, Maddoctors and Madmen (Philadephia, 1981) pp.372 & 373
96 R.Smith Trial by Medicine op cit p.109
97 ibid p.112
98 R.Smith "The Boundary Between Insanity and Criminal Responsibility in Nineteenth Century
England" op cit p.373
99 R.Smith Trial by Medicine op cit pp.143 and 144	 .
(For further insight on medical views of women and sexuality during this era see E.Showalter
"Victorian Women and Insanity" (1980) 23 Victorian Studies 157 pp.169-171 and V.Bullough and
M.Voigt "Women, Menstruation, and Nineteenth-Century Medicine" (1973) 47 Bull.Hist.Med.pp.66-
82)
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1922. Hence the success of Martha Brixey in an insanity plea in 1845, where the

defence argued that obstructed menstruation led to an irresistible impulse to murder

(there was no evidence of delusion or intellectual aberration)'. Disordered

menstruation ("amenorrhoea") was the reason for Shepherd's acquittal for stealing a

fur boa and for the acquittal of Amelia Snoswell for killing her baby niece', but

whether evidence of uncontrollable impulses was tendered here is uncertain.

At the trial of James Hill in 1856 for cutting off his nephew's head Willes J.

asserted that

"such a thing as a person not being able to control himself in the doing

of an act which he knows to be wrong, is a phrase that is not known to

the law of this country"

but he finally compromised by inferring that as the question was the

consciousness of right and wrong at the moment of the deed, consciousness might

have been swept aside by the actual impulse'''.

However each successful plea was matched by more cases where irresistible

impulse was rejected. John Smith was hanged in 1849 following Lord Denman's

direction to the jury to ignore the defence'''. In Alnutt the plea was unsuccessful at

the trial of a twelve-year-old boy who poisoned his grandfather'''. At the trial of

Robert Pate in July 1850 for hitting Queen Victoria on the head with his walking

stick, Baron Alderson asserted that if a man claimed that he picked a pocket from

some uncontrollable impulse, the law would have an uncontrollable impulse to punish

him for it'. The failure of the defence in Buranelli's and Dove's cases are further

illustrations of the law's antagonism to the medical theories of the day.

I °° Described by R.Smith ibid pp.155 & 156
1 ° 1 Both of these cases are described by R.Smith ibid p.156
102 ibid p.111
103 ibid p.109
1 °4 ibid
105 ibid p.126



-23-

There were a number of reasons for the Judiciary's opposition to an insanity

defence which considered irresistible impulse. A utilitarian theory of punishment

prevailed which favoured deterrence and retribution' and the above-named medical

entities proposed to excuse not only the mad but the bad in pursuit of reformation. As

Prichard himself noted of moral insanity "there is scarcely an act in the catalogue of

human crimes which has not been imitated..by this disease'''. Further, there was no

evidence that medicine could in fact cure these "illnesses'''. The difficulty of

identifying accurately who would be affected by the threat of sanction led to a

preference for McNaghten over the irresistible impulse test'. With judges and

prosecuting counsel seeing themselves as delegates of public morality and "society's

guardians" it was felt that errors should be made in the direction of more sanction

rather than less'''.

There were also competing professional and status claims involved in the

conflict'''. The medical profession was attempting to advance itself within the realm

of the criminal law but encountered great difficulty. Judiciary and counsel had

unquestionable professional autonomy compared with the alienists' questionable

social authority'''.

It was a frequent criticism of the medical argument for a re-phrasing of the

Rules to include irresistible impulse, that logical consistency meant that alienists were

invoking the determinism of all human actions'''. Deterministic theories threatened to

undermine the law's traditional modus operandi, based on the theory of free will'.

Because the law's approach to miscreants was entrenched it appeared natural and self

evident116.

106	 •ibtd pp.73 & 74
1°2 Quoted by R.Smith ibid p.39
108 A.Goldstein op cit p.21
109 ibid p.211
11 ° R.Smith Trial by Medicine op cit p.75
111 A.Goldstein op cit p.21
112 See A.R. Hayward op cit, generally.
113 R.Smith Trial by Medicine op cit p.67
114 R.Smith "The Boundary Between Insanity and Criminal Responsibility in Nineteenth Century
England" op cit p.375
115 F.McAuley "The Civilian Experience of the Insanity Defence" (1989) 24 Ir.Jur.227 p.235
116 R.Smith Trial by Medicine op cit p.67
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Finally, the notion of defective will power was unlikely to gain credence in

Victorian Society where will power and restraint were values which were cherished'''.

Hence in R v Haynes'', Baron Bramwell gave the notion short shrift telling

the jury:

"If the influence itself be held a legal excuse rendering the crime

dispunishable you at once withdraw a most powerful restraint - [law]

forbidding and punishing its perpetration'''.

This observation reveals Baron Bramwell's distrust of the genuineness of truly

irresistible impulses. In similar vein, Wightman J. observed that moral insanity was

"a most dangerous doctrine and fatal to the interests of society and

security of life" '2°.

He went on to hold that the notion was inconsistent with the rule laid down by

the judges, namely that a man was responsible for his actions if he knew the

difference between right and wrong.

By now the notion of irresistible impulse had gained widespread approval in

medical circles. The discovery of reflex action of the cerebrum and spinal cord and

increasing knowledge of the effects of epilepsy, whilst exposing the crudity of

phrenology 121, nevertheless bolstered the medical argument that there were

uncontrollable movements which the law should recognize. In July 1864 the

Association of Medical Officers of Hospitals and Asylums for the Insane passed a

resolution to the effect

1 " ibid p.72
118 (1859) 1 F.& F.666
119 ibid p.667
129 R v Burton (1863) 3 F.& F.772 p.780
121 A.R.Hayward op cit p.49
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"That so much of the legal test of the medical condition of an alleged

criminal lunatic as renders him a responsible agent, because he knows

the difference between right and wrong, is inconsistent with the fact

well known to every member of this meeting, that the power of

distinguishing between right and wrong exists very frequently among

those who are undoubtedly insane, and is often associated with

dangerous and uncontrollable delusions'''.

The wording of the motion seems to suggest that some insane persons should

be excused because their delusions led to uncontrollable impulses.'23

This resolution was moved by Dr. Harrington Tuke who also gave evidence to

the Royal Commission on Capital Punishment in 1865 124 . However, he stipulated in

his evidence before the Commission that irresistible impulse should not be a defence

in the case of a sane man and that he would require evidence of his insanity, except

where the killing was without possible motive. This approach shows a willingness to

deduce insanity from an ostensibly insane act without reference to the accused's state

of mind, an approach which was utterly at odds with the law's emphasis on states of

mind. If medical experts habitually took this approach then it is no wonder that the

legal profession was opposed to a defence of irresistible impulse which could be only

too easily inferred from the perpetration of a criminal act. Mr William Tallack also

quoted the above resolution in his evidence before the Royal Commission'''.

The Royal Commission in its report declined to make any recommendation on

the law of insanity on the ground that this issue was not confined to capital cases but

affected the entire administration of criminal law. It did, however, recommend further

investigation of this area of law'.

122 N.Walker Crime and Insanity in England Val op cit pp.105 and 106
123 ibid p.106
124 Report of the Royal Commission on Capital Punishment (1949-53) op cit appendix 8 (d) p.398
125 Report and Minutes of Evidence before the Royal Commission on Capital Punishment 1864-6 in
B.P.P.1866, xxi at pp.xxviii and xxix
126 ibid p.ii
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The most relentless judicial advocate of irresistible impulse was Sir James

Fitzjames Stephen (1829-94). In a paper to the Juridical Society in 1855 he appeared

wary of the notion of irresistible impulse, saying'':

"There may have been many instances of irresistible impulse of this

kind, although I fear there is a disposition to confound them with

unresisted impulses".

At this point in time his view was that "if the prisoner is to be acquitted, it

must be because the impulse is irresistible, because the act is not wilful. .the guilt turns

upon the wilfulness of the act, and not upon the sanity of the prisoner" 128 . No doubt

this approach was influenced by his reluctance to see any increase in the numbers

acquitted by reason of insanity.

The same view pervaded his General View of the Criminal Law of England'

where he said

"The great object of the criminal law is to induce people to control

their impulses, and there is no reason why, if they can, they should not

control insane impulses as well as sane ones'''.

Stephen was of the opinion that the commonest and strongest cases were those

of women who, without motive or concealment, killed their children after recovery

from childbirth'''. With regard to moral insanity, his view was that if proved, it would

be a ground for acquitting the accused on the ground of lack of malice'. However, he

stated

127 On the policy of maintaining the limits at present imposed by law on the criminal responsibility of
madmen - Papers read before the Juridical Society, 1855-8 (London, 1855) p.81
128 ibid

' 29 A General View of the Criminal Law of England (London, 1863)
130 ibid p.95
131 ibid

132 ibid
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"The evidence given in support of the assertion that a man is "morally

insane" is, generally speaking, at least as consistent with the theory that

he was a great fool and a great rogue, as with the theory that he was the

subject of a special disease, the existence of which is doubtful"133.

By the 1870's Stephen had altered his stance. In 1872 Stephen prepared a draft

of a Homicide Law Amendment Bill to codify the law relating to homicide'. When

this was referred to a Select Committee in 1874 the provision on insanity had been

amended slightly to provide

"24. Homicide is not criminal, if the person by whom it is committed is, at the time

when he commits it, prevented by any disease affecting his mind -

(a) from knowing the nature of the act done by him;

(b) from knowing that it is forbidden by law;

(c) from knowing that it is morally wrong; or,

(d) from controlling his own conduct.

But homicide is criminal, although the mind of the person committing it is affected by

disease, if such disease does not in fact produce some one of the effects aforesaid in

reference to the act by which death is caused, or if the inability to control his conduct

is not produced exclusively by such disease.

If a person is proved to have been labouring under any insane delusion at the time

when he committed homicide it shall be presumed, unless the contrary appears or is

proved, that he did not possess the degree of knowledge or self-control hereinbefore

specified"".

What is noteworthy is the emphasis on mental disease rather than on lack of

will which marked his earlier discussions on the subject. Lord Chief Justice Cockburn

133 ibid pp.95 & 96
134 B.P.P.,1872, Vol.2 p.241
135 B.P.P.,1874, Vol.2 p.370
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was opposed to the provision on delusion but expressed his approval of Stephen's

main proposal, saying

"I most cordially concur in the proposed alteration of the law, having

always been strongly of the opinion that, as the pathology of insanity

abundantly establishes, there are forms of mental disease in which,

though the patient is quite aware he is about to do wrong, the will

becomes overpowered by the force of irresistible impulse; the power of

self-control, when destroyed, or suspended by mental disease,

becomes, I think, an essential element of responsibility"36.

However the other witnesses were opposed to the provision on irresistible

impulse, Mr. Justice Blackburn on the ground that it would exclude cases which ought

to be included' 37 and Baron Bramwell on the ground that it would weaken the

deterrent value of the criminal law. His view on the subject was summed up in the

following statement

"It is obvious that what is called an uncontrollable impulse is one as to

which the deterring or controlling motives are not strong enough; and

this is a proposition in all cases to take away from a man in a state of

mind in which he is more likely to do mischief than anything else, a

deterring motive".

However his approach to mothers who killed their children under an

irresistible impulse was in marked contrast to the above. Of these he stated

"Surely such a case as this is a case of misfortune and not of

crime. .The act is a spasmodic one, like a cough or winking of the eye.

It gives a man no practical pleasure to cough or wink, but if you

136 B.P.P.,1874, Vol.ix p.549
137 ibid p.527
138 ibid p.513
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threatened to flay him alive for it he would not be able to abstain for

any length of time".

Baron Bramwell was also opposed to the presumption proposed in cases of

delusion. In any event, the Select Committee decided not to proceed with partial

codification'.

In 1878 Stephen included a provision on similar lines in the Draft Criminal

Code Bill. However, in a deliberate attempt to placate the Bramwellian opposition"'

he provided

"No act shall be an offence if the person who does it is at the time when it is done

prevented, either by defective mental power or by any disease affecting his mind,

(a) from knowing the nature of his act; or

(b) from knowing either that the act is forbidden by law or that it is morally wrong; or

(c) if such person was at the time when the act was done, by reason of any such cause

as aforesaid, in such a state that he would not have been prevented from doing that act

by knowing that if he did do it the greatest punishment permitted by law for such an

offence would be instantly inflicted upon him, provided that this provision shall not

apply to any person in whom such a state has been produced by his own default"142.

Nonetheless the Commission was of the view that

"The test proposed for distinguishing between such a state of mind and

a criminal motive, the offspring of revenge, hatred or ungoverned

passion, appears to us on the whole not to be practicable or safe, and

we are unable to suggest one which would satisfy these requisites and

139 ibid p.514
140 ibid pp.iii and iv
141 S.Davies "Irresistible Impulse in English Law" (1930) 17 Can.B.R.147 p.159
142 B.P.P.,1878, Vol.2 p.31
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obviate the risk of a jury being misled by considerations of so

metaphysical a character"

By 1879 the revised form of the Code showed that the orthodox view had

prevailed over that of Stephen'. By the time he wrote A History of the Criminal Law

of England' Stephen was casting doubt on the authority of the McNaghten Rules'.

As to the status of irresistible impulse as a criminal law defence he asserted

"the proposition that the effect of disease upon the emotions and the

will can never under any circumstances affect the criminality of the

acts of persons so afflicted is so surprising and would, if strictly

enforced, have such monstrous consequences, that something more

than an implied assertion of it seems necessary before it is admitted to

be part of the law of England"147.

He even opined that in cases of insanity judges might rightly feel themselves

at liberty to direct the jury in such terms as they felt appropriate' 48 in other words, to

ignore the Rules. Although he continued to require that an impulse be irresistible' 49 he

was of the view that a man who by reason of mental disease was prevented from

controlling his conduct was in any event covered by the McNaghten Rules'. This is

because of the broad interpretation which he ascribed to knowledge within the Rules,

saying

"Knowledge has its degrees like everything else and implies something

more real and more closely connected with conduct than the half

knowledge retained in dreams"51.

143 B.P.P.,1878-9, Vol.20 p.186
144 S.Davis op cit p.159
145 A History of the Criminal Law of England V ol.ii op cit
146 ibid pp.153 & 154
147 ibid p.159
148 ibid pp.154 & 155
149 ibid p.172
150 ibid p.167
151 ibid p.166
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A requirement of a deeper level of knowledge would cover cases of irresistible

impulse. According to Stephen knowledge and self-control were inter-dependent:

"It is as true that a man who cannot control himself does not know the

nature of his acts as that a man who does not know the nature of his

acts is incapable of self-control" 152•

In R v Davis (1881)'" Stephen took the initiative himself. Two medical men

gave evidence that the accused, who was charged with feloniously wounding his

sister-in-law with intent to murder her, was suffering from delirium tremens, as a

result of which his actions would not be under his control and he would not be able to

distinguish between moral right and wrong at the time he committed the act.

Stephen's summing-up had all the appearance of orthodoxy, for he told the

jury that they must follow "the great test laid down in McNaughten's case" but then he

did his best to show the dependence of knowledge of right and wrong on possession

of self control:

"As I understand the law, any disease which so disturbs the mind that

you cannot think calmly and rationally of all the different reasons to

which we refer in considering the rightness or wrongness of an action -

any disease which so disturbs the mind that you cannot perform that

duty with some moderate degree of calmness and reason may be fairly

said to prevent a man from knowing that what he did was wrong... both

the doctors agree that the prisoner was unable to control his conduct,

and that nothing short of actual physical restraint would have deterred

him from the commission of the act. If you think there was a distinct

disease caused by drinking, but differing from drunkenness, and that by

152 ibid p.171
153 (1 88 1) 14 Cox.C.C.563
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reason thereof he did not know that the act was wrong, you will find a

verdict of not guilty on the ground of insanity ti154.

The jury returned a verdict of not guilty on the ground of insanity.

Stephen J. again used irresistible impulse as evidence of lack of knowledge of

right and wrong in R v Burt (1885) and R v Davies (1888)155

Soon other judges were going a step further than Stephen J. In R v Duncan

(1890) Lawrence J. added, as an alternative to the usual charge, the question:

"Was the prisoner unable to control his actions in consequence of a

disordered mind?"156.

In Jordan (1872) Baron Martin had said "When such impulses come upon

men, according to the medical view they were unable to resist them. It would be safe

in such a case to acquit the accused on the ground of insanity'''. The defence was

again admitted in Gill (1883)158.

In 1910 the Court of Criminal Appeal had its first opportunity to settle the

issue in the case of Victor Jones'. The accused was convicted of the murder of a

schoolteacher friend before Grantham J., at the Monmouth Assizes. He appealed inter

alia on the ground of misdirection as to the law relating to insanity as a defence.

Counsel for the appellant contended that his crime showed all the characteristics

which Taylor and other writers on medical jurisprudence recognised as notes of

homicidal mania or impulsive insanity namely,

1) no motive

154 ibid p.564
155 These cases were cited by the Royal Commission on Capital Punishment (1949-53) Cmd 8932 op
cit appendix 8(d) p.400
156 The Law Times (1960) Vol.229 p.192
157 H.Barnes op cit p.316
158 ibid
159 (1910) 4 Cr.App.R.207
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2) the victim an object of sincere love

3) no concealment

4) no attempt to escape

5) confession of the act

6) outward appearance of utter coolness and indifference.

Defence counsel contended that even if these facts were not of themselves

sufficient to show insanity, taken together with the appellants mental history, they

were of great moment. Arguing that knowledge and self control are interdependent he

drew support from Stephen's History of the Criminal Law of England' and from

Baron Rolfe's dictum in Layton'', in justification of his argument that, "knowing"

that an act is right or wrong requires something more than mere consciousness.

That the Court of Appeal was not satisfied that either McNaghten madness or

irresistible impulse had properly been made out is evident from the words of

Alverstone L.C.J.:

"There is no need here to enter upon a disquisition as to the terms in

which the question ought to be left, where a person is prevented by

defective mental power or mental disease from knowing the nature of

his acts or from controlling his conduct. It is not made out in this case

that the appellant was not in a condition to be aware of the nature of his

acts or that he was prevented from exercising self contror62.

The Court of Appeal decided to postpone determination of the issue for an

occasion when the facts established uncontrollable impulse. Alverstone L.C.J.

asserted that

160 Stephen A History of the Criminal Law of England Vol.ii op cit
161 (1849) 4 Cox.C.0 155
162 (1910) 4 Cr.App.R.207 p.217
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"when that day comes the Court will not shrink from the duty of

deciding those matters of controversy and declaring the law. But in this

case they do not arise'.

The plea of irresistible impulse enjoyed success for some time after the trial of

Victor Jones. In R v Hay' Darling J. directed a jury that they would be justified in

finding the accused insane, if through disease of the mind he was unable to control a

homicidal impulse, although he knew the nature and quality of his act and knew that it

was wrong.

That same year the Court of Criminal Appeal was required to consider an

uncontrollable impulse in R v Thomas'. Thomas was convicted of murder and

appealed on the ground that the trial judge erred in not allowing irresistible impulse to

go to the jury. Darling J., now sitting in the Court of Criminal Appeal, found that the

trial judge's direction was perfectly adequate in light of the evidence and that

"Impulsive insanity is the last refuge of a hopeless defence".

It is submitted that this ruling cannot be taken as a rejection of irresistible

impulse by the Court of Criminal Appeal. The Court was merely urging for caution

where uncontrollable impulse was pleaded.

In the face of the Court of Appeal's indecision, trial judges continued to give

approval to the doctrine of irresistible impulse. In R v Fryer", where medical

witnesses offered conflicting evidence as to the accused's insanity, Bray J. (referring

to the McNaghten rules) directed the jury in the following terms

"That is the recognised law on the subject but I am bound to say it does

not seem to me to completely state the law as it now is and for the

163 ibid p.218
164 22 Cox.C.C.268
165 (1911) 7 Cr.App.R.36
166 ibid p.37
167 (1915) 24 Cox.C.C.403
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purposes of to-day I am going to direct you in the way indicated by a

very learned judge, Fitzjames Stephen and follow his direction, that, if

it is shown that he is in such a state of mental disease or natural mental

infirmity as to deprive him of the capacity to control his actions I think

you ought to find him what the law calls him - 'insane'.

Not long after, Bray J. directed a jury in similar terms, where a plea of guilty

but insane was based on evidence that the prisoner was an epileptic and had acted

under the influence of an uncontrollable impulse'. This time, however, he qualified

the defence of irresistible impulse with the requirement that the accused be deprived,

at the time, of all control over his actions.

In R v Coelho' the Court of Appeal refused to set aside a conviction for

murder on the ground that the trial judge should have allowed a defence of irresistible

impulse to go to the jury. Again the decision seems to have been based on lack of

evidence of the condition as nothing in the judgment suggests a rejection of

irresistible impulse per se.

However, resistance to recognition of irresistible impulse as a defence

reasserted itself and in R v Holt"' the Court of Appeal put an end to the notion. The

question of whether the accused was suddenly overcome by an uncontrollable impulse

was left to the jury by the trial judge (Greer J.) but they decided against the appellant.

On appeal, the Court of Appeal (Reading L.J. speaking on behalf of Avory J. and

surprisingly Bray J., who had presided over R v Fryer and R v Jolly) held that

"The tests in McNaughten's case must be observed, and it is not

enough for a medical expert to come to the Court and say generally

that in his opinion the criminal is insane"72.

168 ibid p.405
169 R v Jolly 83 J.P.296
170 (1914) 10 Cr.App.R.210
171 (1921) 15 Cr.App.R.10
172 ibid p.12
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Soon afterwards Darling J., hearing an appeal against a conviction for murder,

held

"The contention. .that the prisoner was insane was based upon grounds

never yet admitted in any English Court of Justice'''.

This is a surprising observation considering that he himself had accepted these

grounds as evidence of insanity in R v Hay. He continued:

"We are satisfied that the learned judge.. .gave the correct definition of

the kind of insanity, according to law, which would have justified a

special verdict and pointed out that if the question of uncontrollable

impulse had to be considered there was no evidence that the prisoner

was under an uncontrollable impulse, because every fact went to shew

premeditation" 174

Despite the Court of Appeal's recent pronouncements, in True 1922' the trial

judge, McCardie J., allowed a defence of irresistible impulse to go to the jury but they

rejected it. On appeal the Court of Appeal reasserted the supremacy of the McNaghten

Rules, saying:

"there is no foundation for the suggestion that the rule derived from

McNaghten's case has been in any sense relaxed"176.

Furthermore Greer J. denied that in Holt he had directed the jury that

irresistible impulse was a defence. He stated:

173 R v Quarmby (1921) 15 Cr.App.R.163 p.164
174 ibid
175 R v True (1922) 16 Cr.App.R.164
176 ibid p.170
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"What I really told the jury was that the definition of insanity in

criminal cases was the one laid down by the judges in McNaghten's

case but that men's minds were not divided into separate

compartments, and that if a man's will power was destroyed by mental

disease it might well be that the disease would so affect his mental

powers as to destroy his power of knowing what he was doing or

knowing that it was wrong. 'Uncontrollable impulse' in this event

would bring the case within the rule laid down in McNaghten's case'.

The medical tests prevailed when True was reprieved by the Home Secretary

on the grounds of his mental condition. (To secure a reprieve a medical report by two

doctors was necessary, which in this instance the Home Secretary treated as

conclusive evidence of True's insanity). As a result of this, the Home Secretary came

under an onslaught of criticism'''. However, the controversy generated by this

reprieve did have the effect of bringing into the open the tension between the law's

definition of insanity (i.e. McNaghten) and the medical theories of the day' ''. The

outcome of all this was the appointment by the Government of a Committee on

Insanity and Crime "to consider what changes, if any, are desirable in the existing law

and practice relating to criminal trials in which the plea of insanity as a defence is

raised, and whether any and, if so, what changes should be made in the existing law

and practice in respect of cases falling within the provisions of section 2(4) of the

Criminal Lunatics Act, 1884" 18° (the section dealing with psychiatric inquiries

instituted after sentence by the Home Secretary).

The Committee was chaired by Lord Justice Atkin and its members were

appointed by the Lord Chancellor, the Earl of Birkenhead. Its composition was

overwhelmingly legal (the only non-legal members were the permanent head of the

Home Office and one of his senior subordinates)' 81 . It contained the two civil servants

177 ibid p.167
178 H.C.Deb.1922, Vol.155 p.201
179 Cf: ibid p.2421
1 " Report of the Committee on Insanity and Crime Cmd 2005 (London, 1924) p.787
181 N.Walker Crime and Insanity in England Vol.1 op cit p.108.
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mentioned, the Attorney-General, the Solicitor General, Senior Treasury Counsel, the

Director of Public Prosecutions, Sir Herbert Stephen (a Clerk of Assize) and Lord

Atkin (a Lord Justice of appeal). By subsequent correspondence it was made clear that

the Lord Chancellor intended the inquiry to have a wide scope and to include

consideration of the Rules in McNaghten's case'. The Committee on Insanity and

Crime (Atkin Committee) received memoranda from both the British Medical

Association and the Medico Psychological Association.

In composition the Committee was not only overwhelmingly legal but was

official to an extent that could be considered quite improper'. It is clear that by

appointing such a legally representative body of members the Lord Chancellor was

doing his best to ensure that their report would preserve the status quo.'". Surprisingly

however, the Atkin Committee favoured the British Medical Association's proposal to

add the defence of irresistible impulse to the McNaghten Rules. The report of the

British Medical Association proposed that a person should be held to be irresponsible,

if prevented by mental disease "from controlling his own conduct unless the absence

of control is the direct and immediate consequence of his own default'''.

The Committee felt that the exception as to direct consequence of his own

default was superfluous as the only case suggested was the taking of drink or drugs as

an incentive to do the act, which would presumably show that loss of control was not

caused by mental disease'''. The British Medical Association's witnesses had

proposed that complete loss of control caused by mental disease would be necessary

and the Committee preferred loss of control with reference to the act charged than

general loss of control'''. It noted that general lack of control would be relevant to the

question whether the lack of control in the particular case was due to mental disorder

or to a mere vicious propensity'.

182 Report of the Committee on Insanity and Crime Cmd 2005 op cit.p.3
183 N.Walker Crime and Insanity in England Vol.1 op cit p.108
184 ibid p.109
185 Report of the Committee on Insanity and Crime Cmd 2005 op cit p.9
186 ibid p.8
187 ibid p.9
188 ibid
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Finally, the Committee, pointing to the body of conflicting case law, advised

clarification of the law by an express statutory provision introducing irresistible

impulse as a defence'. The Atkin Committee was most convinced by the genuineness

of irresistible impulses in the case of "mothers who have been seized with the impulse

to cut the throats or otherwise destroy their children to whom they were normally

devoted" and who in practice were found insane'. This was the only example which

they gave in support of their argument for an insanity defence accommodating

irresistible impulse.

On 6/3/1924 the Home Secretary made it clear that the Government did not

contemplate proposing any legislation on this subject'', possibly because of the

introduction of infanticide as a partial defence in 1922. To some, no doubt, this

rendered the Atkin Committee's recommendation otiose. As a result of the

Government's inertia Lord Darling introduced a private members bill in 1924, the

Criminal Responsibility (Trials) Bill, designed to give effect to these

recommendations.'

Clause One of this bill enacted in statutory form the existing McNaghten

Rules, with the proposed addition as to uncontrollable impulse. The House of Lords

refused to give the bill a second reading after a debate in which it was opposed by

Lord Sumner, the Lord Chief Justice (Lord Hewart) - who said that he had consulted

12 of the 15 judges of the King's Bench Division and 10, like himself, emphatically

opposed the bill - the Lord Chancellor (Lord Haldane), Lord Dunedin and Lord

Cave".

189 ibid
199 ibid p.8
191 H.C.Deb.1924, Vol.170 p.1576
192 See the debate on the Criminal Responsibility (Trials) Bill H.L.Deb.1924, Vol.57 p.443
193 Report of the Royal Commission on Capital Punishment (1949-53) Cmd 8932 op cit appendix 8 (d)
p.405
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The arguments on which the opposition to the bill was founded have been

summarised briefly by the Royal Commission on Capital Punishment (1949-53) as

follows'94:-

1) Even if it were accepted that there was such a thing as an irresistible

impulse, cases were uncommon and could be satisfactorily dealt with under the

existing law. The McNaghten Rules were sufficiently flexible to allow a verdict of

guilty but insane to be founded in those cases of irresistible impulse where it was

justified.

2) There was no clear criterion by which to decide whether an impulse was

irresistible or only unresisted, and the proposed addition to the McNaghten Rules

would place juries in an impossible position, besides making it much more difficult

for the judge to give an adequate direction to the jury.

3) In practice this defence would be most often raised when no other defence

had any chance of success. Juries were apt to take a merciful view and would be

reluctant to reject medical evidence that an impulse was irresistible. Thus,

responsibility would, in effect, be transferred from the jury to the doctors, with the

result that many offenders would escape just punishment.

4) The proposed change would apply to other crimes as well as murder and

might lead to a serious increase in crimes of violence, especially in offences against

women and children. Sane and insane persons alike were subject to such impulses as

anger and sexual passion and there would be a great danger that sane persons who

committed crimes under such impulses would successfully plead that the impulse was

irresistible.

5) There was no justification for suggesting that everyone who was insane was

wholly irresponsible for his actions. The penalties of the law were, in fact, a

restraining influence on many persons of unsound mind and if this restraint were

removed, many would yield to impulses which they would otherwise have resisted.

That much of the opposition to irresistible impulse was based on the law's.fear

of medical dominance in cases where insanity was pleaded is evident from a lecture

194 ibid pp.405 & 406
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delivered by Lord Hewart before the Medical Society of London where he said of the

defence of irresistible impulse

"If the law were relaxed in the way which has been suggested. .the

result might be to transfer to a section of the medical profession the

question whether a great number of ordinary criminals should be held

responsible to the law"195.

Any doubt as to the status of the defence of irresistible impulse was resolved

by Kopsch (1925) 196 . Kopsch had strangled his uncle's wife with his tie at her request.

There Hewart L.C.J. categorically rejected irresistible impulse as a defence, saying:

"It is the fantastic theory of uncontrollable impulse which if it were to

become part of our criminal law would be merely subversive. It is not

yet part of the criminal law and it is to be hoped that the time is far

distant when it will be made so"197.

Flave11 198 was the last case in the series to reject the defence of irresistible

impulse and Sodeman 199 marked the end of its life in the dominions.

In A.G. for South Australia v Brown' the irresistible impulse issue arose

again but this time from a different angle. Brown was found guilty of the murder of

his employer Neville Lord. After the killing he made a statement to the police to the

effect that he knew what he was doing was wrong but he couldn't help himself. At the

trial, the medical witnesses agreed that Brown was a schizoid personality and was not

suffering from any disease or disorder of the mind but differed with regard to whether

Brown knew that his act was wrong.

195 Excerpts of the lecture have been published by the Law Times (1927) Vol.164 p.384
196 (1925) 19 Cr.App.R.50
197 ibid pp.51 & 52
198 (1926) 19 Cr.App.R.10
199 [1936] 2 Al1.E.R.1138
200 [1960] 2 W.L.R.588
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Although the issue of irresistible impulse was not raised by the defendant, the

trial judge, Abbot J., asserted that it was no defence in law. Brown was found guilty of

murder and sentenced to death and his appeal was dismissed by the Full Court of the

Supreme Court of South Australia. He appealed to the High Court of Australia, which

quashed the conviction and ordered a new trial.

The High Court held that the trial judge's reference to uncontrollable impulse

was open to serious objection because irresistible impulse, as such, had not been

raised as a defence. Nor had anyone suggested that it could amount to a defence.

However, this did not mean that evidence concerning the prisoner's domination by an

uncontrollable impulse was irrelevant because

"it may afford strong ground for the inference that a prisoner was

labouring under such a defect of reason from disease of the mind as not

to know that he was doing what was wrong".

Although at first sight the above words seem to refer to irresistible impulse

evidencing insanity within the McNaghten Rules, on closer analysis it appears that the

High Court was referring to uncontrollable impulse evidencing lack of knowledge of

the wrongness of an act. Hence, the High Court of Australia was following the

Stephen interpretation of "wrong" as denoting more than mere knowledge. If

irresistible impulse would prevent the defendant from reasoning calmly about the

moral character of the act he would be prevented from knowing that the act was

wrong. It was the above statement by the High Court which the Privy Council

objected to, restoring the verdict of the trial court. Lord Tucker's worry was that the

above words

"would naturally be read as requiring [judges] to tell the jury as a

matter of law and in the absence of any medical evidence (emphasis

added) to the effect that irresistible impulse is a symptom of some

disorder of the mind, which although not preventing the patient from
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knowing the nature and quality of his act yet does prevent him from

knowing that it is wrong't201.

This is a peculiar interpretation of the High Court's judgment, and it is

submitted that it is not the correct one. The High Court was not asserting that

irresistible impulse might, in the absence of medical evidence, demonstrate the

existence of a disease of the mind but rather, that it might evidence lack of knowledge

of the wrongfulness of an act. The Privy Council noted that where evidence was given

that irresistible impulse was a symptom of the particular disease of the mind from

which the prisoner was allegedly suffering and as to its effect on his ability to know

the nature and quality of his act or that his act was wrong, it would be the duty of the

judge to deal with the matter in the same way as any other relevant evidence given at

the tria1202.

In 1930 the report of the Select Committee on Capital Punishment' stated:

"We are satisfied that there is a strong case for bringing the McNaghten

Rules up to date, so as to give the fullest scope to general medical

considerations and to extend in some way the area of criminal

irresponsibility"'.

The Committee recommended, in the event that Parliament should decide to

maintain the death penalty, that the McNaghten Rules be revised "so as to give further

scope to general medical considerations, and to extend the area of criminal

irresponsibility in the case of the mentally defective and of those who labour under

some distinct form of insanity ti205.

201 ibid p.598
202 ibid p.599
203 Report of the Select Committee on Capital Punishment (London, 1930)
204 ibid p.xi, para.161
205 ibid para.474
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Once again no action was taken on their recommendation and when the Royal

Commission on Capital Punishment of 1953 reported', the Rules were unaltered

from their form in 1843. The British Medical Association was still urging extension of

the McNaghten Rules to cover irresistible impulse. Although the Association received

express and implied support from a substantial number of witnesses', the majority of

witnesses felt that the Rules were by now being interpreted so loosely that cases of

irresistible impulse caused by disease of the mind were now embraced by them.

Rejecting all the traditional arguments against adopting irresistible impulse as

a defence, the Royal Commission felt that if anything, the addition of irresistible

impulse would be too narrow a test of responsibility208, saying:

"If therefore, the McNaghten Rules are to be extended by the addition

of a third limb to meet the case of insanity affecting not the reason but

the will, it is important that this should be formulated not merely in

terms of inability to resist an impulse, but in wider terms which will

allow the court to take account of those cases where an insane person

commits a crime after a long period of brooding and reflection or is

gradually carried towards it without any real attempt to resist this

tendency" 2°9.

Although the Commission preferred that the jury be left free to determine

whether, at the time of the act, the accused was suffering from disease of the mind or

mental deficiency to such a degree that he ought not to be held responsible', it felt

that the British Medical Association's proposal was preferable to leaving the

McNaghten Rules intact'. The Commission recommended that a formula on the

following lines should be adopted in the alternative to their main recommendation:-

2" Report of the Royal Commission on Capital Punishment (1949-53) Cmd 8932 op cit
207 ibid para.266
208 ibid para.314
209 ibid para.315
210 See Section 1.3
211 Report of the Royal Commission on Capital Punishment (1949-53) Cmd 8932 op cit para.333
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"The jury must be satisfied that, at the time of committing the act the

accused, as a result of disease of the mind or (mental deficiency) (a)

did not know the nature and quality of the act or (b) did not know that

it was wrong or (c) was incapable of preventing himself from

committing it"212.

However every one of the Commission's major recommendations was rejected

by the conservative Government of 1953 whose primary concern was the preservation

of the status quo ante'. One of the reasons given for rejecting the Commission's

proposals on the law of insanity, was that they extended beyond the law on murder'.

This was the last word in England on irresistible impulse as a criminal law

defence but it was later admitted, in modified form, into Irish Law as part of the

insanity defence. It appears that the medical profession eventually lost interest in it as

the categories of volitional and moral insanity became outmoded. But although the

most tenacious, it is not the only test of insanity which has been recommended by the

medical profession and this was by no means the end of the controversy over the

insanity defence.

1.3 THE PRODUCT TEST OF INSANITY

In this section I will examine the "product test" of insanity which provided that

an accused should be excused if his act was the product of insanity. Many variants on

this theme have been suggested, all of which would have given the medical profession

considerable authority in criminal trials. The use of this defence in D.C. from 1954

prompted fresh discussion of the insanity defence and set in motion a train of events

which will highlight the futility of redefining the insanity defence.

212 •
b •itcl para.317

213 N.Walker Crime and Insanity in England Vol.1 op cit p.111
214 • •'bid
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While irresistible impulse was being urged in English law, the McNaghten

Rules were also receiving an onslaught of criticism from the psychiatric profession in

the United States. Dr.Isaac Ray, one of the founders of the American Psychiatric

Association, believed that mental illness, where the patient seems to be the victim of

emotional or "moral" forces beyond his control, can exist in spite of seemingly intact

intellectual ability and that the symptoms of mental disease are so diverse that no

legal definition or test of universal application is possible'. These observations lead

him to suggest in his Treatise on the Medical Jurisprudence of Insanity (1838) that

"if the mental unsoundness, necessary to exempt from punishment,

were required by law to have embraced the criminal act within its

sphere of influence, as much perhaps would then be accomplished as is

practicable within a specific enactment'''.

His personal influence on Judge Charles Doe 217 led the latter to introduce this

principle in a trilogy of New Hampshire cases, starting with Boardman v

Woodman'. This was a probate case in which Judge Doe offered as a dissenting

opinion that delusions were not the test of insanity and that insanity is a question of

fact for the jury to decide and not a question of law for the judge to direct the jury on.

Judge Doe was aware that a new rule would be less likely to win acceptance than a

return to basic principles of common law' which he felt had been corrupted by the

failure of the "great lawyers" to distinguish issues of fact from issues of law.

According to Reid, although Doe was concerned by the fact that the law advanced an

outdated theory of mental disease, his primary concern was the restoration of the

distinction between law and fact'. Hence his dissenting judgment in Boardman:

215 L.E.Reik "The Doe-Ray Correspondence: A Pioneer Collaboration in the Jurisprudence of Mental
Disease" (1953) 63 Yale L.J.183 pp.184 & 185
216 Quoted by N.Walker Crime and Insanity in England Vol.1 op cit p.90
217 See L.E.Reik op cit generally
218 47 N.H.120 (1845)
219 L.E.Reik op cit p.185
220 J.Reid "Understanding the New Hampshire Doctrine of Criminal Insanity" (1960) 69 Yale L.J.367
at p.372



-47-

"The question whether Miss Blydenburgh had a mental disease was a

question of fact for the jury, and not a question of law for the court.

Whether a delusion is a symptom, or a test, of any mental disease, was

also a question of fact, and the instructions given to the jury, were

erroneous in assuming it to be a question of law. The jury should have

been instructed that if the writing propounded in the probate court was

the offspring of mental disease, the verdict should be that Miss

Blydenburgh was not of sound mind"221.

His eagerness to have his doctrine accepted by the legal profession was the

reason for his failure to accredit Dr.Isaac Ray with it. Antagonism towards the

medical profession from the legal profession also meant that insanity had to be put

forward as an issue of fact for the jury to decide, without seeming to accommodate

recent medical theories222.

In State v Pike' Judge Doe, serving as junior to Chief Justice Ira Perley,

persuaded the latter to instruct the jury that

"whether there is such a mental disease as dipsomania, and whether the

defendant had that disease, and whether the killing of Brown was the

product of such disease, were questions of fact for the jUryi1224.

Under the law as it then stood, the justices of the Supreme Judicial Court who

presided as nisi prius judges at trial term, also reviewed their own decisions as

appellate judges during law term. Thus when Pike appealed his conviction, Doe was

able to develop, in a concurring opinion, the theoretical basis for Perley's charge'.

After this decision, Doe sought to minimize his role in it and maximise Perley's,

.-....0.
221 47 N.H.120 (1845) pp.147 & 148
222 J.Reid op cit p.376
223 49 N.H.399 (1870)
224 ibid p.402
225 J.Reid op cit p.377
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hoping that the latter's prestige would lend it respectability in the eyes of the legal

profession226.

Six months after the Pike decision was handed down, Doe presided at another

murder trial in which the plea of insanity was entered. Hiram Jones of Newmarket was

an uxoricide who had slit his wife's throat from ear to ear with a razor because, he

said, she was unfaithful to her marriage vows. The defence specifically asked the

court to charge the jury that delusion, knowledge of right and wrong, and irresistible

impulse were all tests of criminal responsibility. Doe refused and instead gave

substantially the same charge Perley C.J. had given in Pike. Jones appealed but the

New Hampshire Appellate Court unanimously approved Judge Doe's charge that if

"the killing was the offspring or product of mental disease, the defendant should be

acquitted", Ladd J. saying:

"Whether the defendant had a mental disease..seems to be as much a

question of fact as whether he had a bodily disease; and whether the

killing of his wife was the product of that disease, was also as clearly a

matter of fact as whether thirst and a quickened pulse are the product of

a fever. That it is a difficult question does not change the matter at all.

The difficulty is intrinsic, and.. symptoms, phases, or manifestations of

the disease as legal tests of capacity to entertain a criminal intent. .are

clearly matters of evidence, to be weighed by the jury upon the

question whether the act was the offspring of insanity: if it was, a

criminal intent did not produce it; if it was not a criminal intent did

produce it, and it was crime".

Among commentators there is disagreement about whether New Hampshire

requires that the jury find that the defendant's mental illness caused the criminal act

before he can be exculpated'''. But in view of the evolution of the New Hampshire

226 ibid pp.376 & 377
227 State v Jones 50 N.H.369 (1871) pp.398 & 399
228 J.Reid "The Companion of the New Hampshire Doctrine of Criminal Insanity" (1962) 15
Vand.L.Rev.721 p.740
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doctrine from the law of evidence and the fact that at no time did the New FIampshire

judges attempt to define "product" and the fact that they expressly held that all

definitions of "insanity" (or "responsibility" or "mental disease" etc.) are questions of

fact for the jury, the better position is that the New Hampshire doctrine does not

require that a causal connection between the mental disease and the act be shown, to

exempt from legal responsibility'. With this in mind it would seem that, despite

some contradictory words"°, Judge Doe expressed the New Hampshire position on

causation when he said:

"Whether an act may be produced by partial insanity when no

connection can be discovered between the act and the disease, is a

question of fact"231.

This has led Reid to conclude' that Doe intended not only the word "product"

to be a question of fact, but also whether or not a finding of causation is necessary, to

be a matter of fact for the jury.

Judge Doe confirmed his faith in jury competence in a letter to Dr. Ray dated

14/4/1868233

"Giving this matter to the jury leaves the way open for the reception of

all progress in your science. One jury is not bound by the verdict of

another jury on a general question of fact or science, as courts

sometimes feel themselves bound by decisions on general questions of

law. My result takes off the shackles of precedent and authority, -

opens the subject to be decided in each case as an entirely new subject.

Juries may make mistakes, but they cannot do worse than courts have

done in this business".

229 ibid p.741
230 "An act produced by mental disease is not a crime. Insanity is not innocence unless it produced the
killing of his wife." State v Jones, 50 N.H.369 (1871) p.370
231 ibid

232 J.Reid "The Companion of the New Hampshire Doctrine of Criminal Insanity" op cit p.741
233 See J.Reik op cit p.188
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Although the New Hampshire solution was praised by some, it was criticised

by others on the ground that its inherent ambiguity left juries with insufficient

guidance on the critical issue of responsibility'''. The practical effect of the New

Hampshire rule has been to transfer the decision on insanity to the psychiatrists, as

prosecution and defence alike almost unquestioningly accept the psychiatric evidence

tendered by the State Mental Hospital'''. Reid reveals that the medical experts tend to

limit insanity to psychosis"' and to require a causal connection between the act and

the illness'', some experts even requiring McNaghten madness before it will return a

finding of insanity'''. The obvious inference is that the medical profession decides the

issue of insanity based on a misunderstanding of the prevailing test, whilst the true

New Hampshire rule is, in effect, ignored. On the other hand, it may be argued that

the doctors had to take upon themselves the task which Judge Doe and his successors

on the New Hampshire bench should have undertaken; namely to give a separate legal

definition of mental illness as a legally excusing condition'''. That the New

Hampshire rule did not acquire success, is evident from the fact that for the next

eighty three years, no other American jurisdiction adopted the New Hampshire rule or

even gave it serious consideration"°.

However, this approach to insanity had some supporters in England, as is

evident from the testimony of Blackburn J. before the Select Committee on the

Homicide Law Amendment Bill in 1874:

"on the question what amounts to insanity, that would prevent a person

being punishable or not I have read every definition which I ever could

meet with, and never was satisfied with one of them, and have

endeavoured in vain to make one satisfactory to myself; I verily

234 La Faye and Scott Jr Substantive Criminal Law, Val (St.Paul, 1986) p.455
235 j.Reid "The Working of the New Hampshire Doctrine of Criminal Insanity" [1960] 15 U.Miami
L izev.14 p.16
236 ibid p.18
231 ibid p.27
230 ibid p.28
239 M.S. Moore Law and Psychiatry: Rethinking the Relationship (London, 1984) p.228
240 La Faye and Scott Jr. op cit p.455
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believe that it is not in human power to do it. You must take it that in

every individual case you must look at the circumstances and do the

best you can to say whether it was the disease of the mind which was

the cause of the crime, or the party's criminal will'.

The proposal formulated by the Medico Psychological Association before the

Atkin Committee in 1922 was also clearly influenced by developments in the United

States. That proposal was that

"(1) the McNaghten rules be abrogated and the responsibility of a person should be

left as a question of fact to be determined by the jury on the merits of the particular

case.

(2) In every trial in which the prisoner's mental condition is in issue the judge should

direct the jury to answer the following questions

(a) Did the prisoner commit the act alleged?

(b) If he did was he at the time insane?

(c) If he was insane, has it nevertheless been proved to the satisfaction of the jury that

his crime was unrelated to his mental disorder?"242.

The Atkin Committee's main reason for rejecting this recommendation was

their belief that it treated insanity as co-extensive with irresponsibility and it also

feared the far-reaching effect of granting immunity to everyone of unsound mind,

especially since unsoundness of mind was no longer regarded as a disorder of the

intellectual or cognitive faculties but as a morbid change in the emotional and

instinctive activities with or without intellectual derangement'. All the witnesses

agreed that the requirement that the prosecution satisfy the jury that the act was

unrelated to the mental disorder would cast a burden which could not be discharged',

and when the vagueness of "unrelated" was pointed out, the phrase was altered to "the

241 Report and Minutes of Evidence before the Select Committee on the Homicide Law Amendment
Bill B.P.P., 1874, Vol.ix p.525
242 Report of the Committee on Insanity and Crime Cmd 2005 op cit p.4
243 ibid p.5

244 ibid p.4
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mental disorder was not calculated to influence the commission of the act"245.

However, the Atkin Committee felt that this failed to alter the difficulty of burden of

proof".

The Committee summed up its reasons for rejecting the recommendation of

the Medico Psychological Association as follows:-

"In such a case as that mentioned there seems no reason to suppose that

during the early stages at least the person would not be affected by

every motive for committing or abstaining from committing a criminal

act that would be likely to affect a person of sound mind and in

substantially the same degree. The difficulty of diagnosis of the state of

mind and when some unsoundness of mind was indicated, of

establishing the non-relation of the act to the unsound state of mind

would introduce so much uncertainty into the administration of the

criminal law as to create a public danger"247.

It continued

"It appears to us. .that much of the criticism directed from the medical

side at the McNaughten Rules is based upon a misapprehension. It

appears to assume that the rules contain a definition of insanity, and the

legal definition thus obtained is contrasted with the medical conception

of insanity. .11 may be that the judges who framed the rules took into

consideration the medical view as to the nature of insanity generally

accepted in 1843 if there was one. But it is certain that they were not

professing to define "disease of the mind" but only to define what

degree of disease of the mind negatived criminality. .When once it is

appreciated that the question is a legal question, and that the present

law is that a person of unsound mind may be criminally responsible,

245 • •
ibid p.5
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247 •

b •tid p.6



-53-

the criticism based upon a supposed clash between legal and medical

conceptions of insanity disappears"'.

Although in 1953, in evidence given before the Royal Commission on Capital

Punishment, the Medico Psychological Association (which had now added Royal to

its name) were content to rely on the "increasing elasticity" with which the Rules were

being interpreted and were no longer in favour of their abrogation, the Gowers

Commission felt (with one dissentient) that the test of responsibility encompassed by

the McNaghten Rules was so defective that the law on the subject ought to be

changed'. The Commission's main recommendation (with three dissentients) was

that the McNaghten Rules be abrogated and the jury be left free to determine whether,

at the time of the act, the accused was suffering from "disease of the mind or mental

deficiency to such a degree that he ought not to be held responsible""°.

Although at first glance this does not appear to resemble Isaac Ray's

formulation, the Commission was certainly influenced by it. The Commission

categorically denied that mental disease or mental defect of any type is co-extensive

with irresponsibility 251 but stated that

"if it appears that the crime was wholly or very largely caused by

insanity then [the accused] ought to be treated as irresponsible; for to

punish a person for a crime caused by insanity would in effect be to

punish him for his insanity"252.

This echoes the words of the Supreme Court of New Hampshire in aatti

Ico ___ II e that

_...-
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"No argument is needed to show that to hold that a man may be

punished for what is the offspring of disease would be to hold that he

may be punished for disease. Any rule which makes that possible

cannot be law"253.

In assessing causation the Commission stated that

"Where a person suffering from a mental abnormality commits a crime,

there must always be some likelihood that the abnormality has played

some part in the causation of the crime; and generally speaking, the

graver the abnormality and the more serious the crime, the more

probable it must be that there is a causal connection between them. But

the closeness of this connection will be shown by the facts brought in

evidence in individual cases and cannot be decided on the basis of any

general medical principle 11254.

The Commission justified its proposal to allow the jury wide general discretion by

saying

"Whatever the rule of law may say, and however broadly it may be

interpreted, it can never be all-embracing and it must be expected that

members of the jury will sometimes find that their common sense

drives them to look behind the rule and to address their minds directly

to the essential question of responsibility"255.

The Commission denied that their proposal would lay a difficult or impossible

task on the jury and asserted the advantages of the judges' new freedom to direct the

juries attention to all the evidence for and against a finding of insanity'.

.........
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However the Commission's proposals were never enacted and the law on

insanity remained precisely the same as it was in 1843. The Commission's

recommendation on the wording of the insanity defence has been taken up by a 1978

Interdepartmental Committee on Mentally Ill and Maladjusted Persons which

recommended that a variant of it replace the McNaghten-irresistible impulse test of

insanity which prevails in Irish law257.

The Royal Commission's report also influenced developments in the U.S., and

one year later Judge David Bazelon, in Durham v U.S.', ruled that if the defendant's

act was the product of mental disease or defect he was not criminally responsible. In

doing so he overruled the right-wrong test supplemented by the irresistible impulse

test which had prevailed until then in D.C.. The court in Durham stated that the "rule

we now hold..is not unlike that followed by the New Hampshire court since 1870'59,

a statement which has led to the two decisions being twinned together and jointly

criticised although they are not in fact the same, as causation is not a legal

requirement under the New Hampshire "rule".

Although not well articulated, the court in Durham wished to remedy the well

known criticism directed at the insanity tests, that experts were required to testify as to

issues beyond their competence'. Whilst the medical experts would advance

evidence of disease or defect, the jury would determine the ultimate question of

whether the act was the product of mental disease or defect. What was clear from the

Durham decision was its foundation on the premise that factfinders should be able to

weigh any and all expert information about the accused's behaviour'.

Durham heralded the arrival of a new reformative era of punishment instead

of the previous utilitarian one and hinted that increasing numbers would be removed

257 Third Interim Report of the InterDeparatmental Committee on Mentally Ill and Maladjusted Persons
Treatment and Care of Persons Suffering from Mental Disorder who Appear Before the Courts on
Criminal Charges p.4 para.7
258 214 F.2d 862 (1954)
259 ibid p.874
269 See the dissenting judgment of Bazelon J. in U.S.v Brawner 471 F.2d.969 (1972) p.1014
261 D.Bazelon "Justice Stumbles on Science" (1966) 1 Ir.Jur.273 p.277
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from the criminal justice system to the mental health system because they suffered

from mental disease262.

The shortcomings of Durham soon became obvious. The only explanation

given of "mental disease" and "mental defect" was that disease is "a condition which

is considered capable of either improving or deteriorating" whereas defect is a

nonchanging condition "which may be either congenital, or the result of injury, or the

residual effect of a physical or mental disease" 263 . The vagueness of these phrases was

pointed out in Wright v U.S.' where the court said "the terms "disease" and "defect"

are not so self-explanatory and our definition of them in Durham is not so definitive

as to make elucidation always superfluous"'. One of the earliest critics of the

Durham rule observed that

"the decision left unresolved the question whether the controlling

criterion, "mental disease or defect", was intended to be psychiatric (in

the sense that psychiatric conceptions of "mental disease" would

legally be equated to "insanity") or jural (in the sense that the jury's

view of "mental disease" would control). Upon this "pending" decision

hangs the critical issue of whether psychiatrist or jury will have the

final say of criminal responsibility"'.

That the issue of mental disease was to be turned over to the medical witnesses

was confirmed in Wright, where the D.C. Court of Appeals defined mental disease as

synonymous with mental illness. Then in Carter v U.S." the court stated that

"Mental "disease" means mental illness. Mental illnesses are of many

sorts and have many characteristics. They, like physical illnesses, are

the subject matter of medical science. .The problems of the law in these

--,-
263 A.Goldstein op cit p.82
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cases are whether a person who has committed a specific criminal

act. .was suffering from a mental disease, that is, from a medically

recognized illness of the rnind""s.

This decision gave rise to the problem that "mental disease" exculpated

anyone whom psychiatrists chose to label as "mentally diseased." The problem was

dramatically highlighted by the "weekend flip flop case", In Re Rosenfield 269 where

the petitioner was described as a sociopath. A psychiatrist from St.Elizabeth's hospital

testified that a person with a sociopathic personality was not suffering from a mental

disease. That was on a Friday afternoon. On Monday morning, through a policy

change at the hospital, it was determined, as an administrative matter, that the state of

a psychopathic or sociopathic personality did, afterall, constitute a mental disease.

Whatever the psychiatrist testified amounted to "mental disease", he was making a

judgment about criminal responsibility, a judgment that he was not authorised to make

and with respect to which he is not expert'. (In this respect Durham differed from

the New Hampshire doctrine and the recommendation of the Royal Commission on

Capital Punishment (1953) where the issue of insanity is clearly a jural question). The

effect of the reduction of insanity to a scientific question was to minimise the

relevance of moral judgment, although pace Fletcher I do not feel that this was the

implicit ambition of Durham'. The end result was that in McDonald v U.S. 272 the

D.C. Court of Appeals stated that "a "mental disease or defect" for clinical

purposes. .may or may not be the same as mental disease or defect for the jury's

purpose in determining criminal responsibility" 273 , thus replacing the issue of "mental

disease or defect" on the jury.

Where there was agreement on the existence of mental disease the controversy

shifted to "product" 274 . The jury was left entirely dependent on the expert's

-
2" ibid p.617
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classification of conduct as the "product" of mental disease 275 . As a result, in

Washington v U.S.', psychiatric testimony on the issue of productivity was

prohibited, on the ground that such testimony was likely to usurp the jury's function of

resolving the ultimate question of guilt. Further, it was said that the "product"

requirement assumed a compartmentalized mind, like McNaghten had done, because

it implied that mental disease "caused" some unlawful acts and not others'''. Although

the New Hampshire test also requires that the act be a product of mental disease, their

requirement of causation is less objectionable as it does not amount to a substantive

legal rule. On a philosophical level, the problem with the requirement of causation in

Durham was the failure to see the possibility of there being differing sets of equally

sufficient conditions existing to cause the same event. To say that a bodily movement

is the product of an abnormal condition of the brain does not preclude one from

describing that movement as an action performed by an agent for reasons'''. The

practical effect of Durham was that it shifted the court-room controversy from the

words of the insanity defence to the nature of the particular disease and to whether the

criminal act was the product of such disease'''. Wright and Carter attempted to

clarify the "product test" by the adoption of a "but for" test (i.e. the crime would not

have occurred "but for" the mental disease or defect). Because it is not possible to say

that a crime would have been committed if mental disease or defect had not been

present, the result of the "but for test" was a direct move from a finding of mental

disease to a finding of lack of responsibility"°. While thirty four acquittals on the

basis of Not Guilty by Reason of Insanity had been given during the four years

previous to the application of the Durham rule, in the four years after Durham was

decided the number of acquittals from insanity pleas rose to one hundred and fifty'''.

Durham left lawyers feeling that the liberty of the individual was seriously

threatened: he or she was no longer regarded as a person with rights but as an object

of control according to scientific techniques'''.

-
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While Durham centred on the effect of mental disease or defect on the

conduct of the actor, it provided no measure of the necessary effect which was present

in the McNaghten Rules and even in the irresistible impulse test. In these formulations

at least the jury was presented with the task of determining whether the mental disease

had the effect of impairing cognitive or volitional capacities'. With no standard by

which to judge the evidence the jury was left with the burden of deciding between

conflicting expert testimony as to whether the defendant was suffering from "mental

disease" and whether his act was the "product" of disease.

The erosion of Durham began in 1962 with McDonald v U.S. where the court

said

"neither the court nor the jury is bound by ad hoc definitions or

conclusions as to what experts state is a disease or defect. .The jury

should be told that a mental disease or defect includes any abnormal

condition of the mind or emotional process that substantially impairs

behaviour controls. The jury would consider testimony concerning the

development, adaptation and functioning of these processes and

controls".

In short, Durham had travelled a remarkably circuitous path towards the

conclusion that the jury needed some guidance, and that words like mental disease and

product were inadequate and that the standard would have to incorporate somehow, a

description of the sorts of effects of disease that were relevant to compliance with the

criminal law". That the jury is left with no standard with which to judge the

evidence, is an objection that applies equally to the New Hampshire rule and to the

recommendation of the Royal Commission on Capital Punishment (1949-53). A

variation of the Royal Commission's test had been approved by a minority of the

283 D.H.J.Hermann The Insanity Defense: Philosophical Historical and Legal Perspectives (Illinois,
1983) p.46
284 312 F.2d 847 (1963) p.851
285 A.Goldstein op cit p.86
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American Law Institute, a body of noted attorneys, judges and scholars which had

undertaken to revise the criminal law and to write a model penal code that could be

adopted by the states', as an alternative to the test adopted in the code. This variation

of the Royal Commission's test was urged as a replacement of the Durham test by

Bazelon J. in Browner. Bazelon's test proposed that

"A defendant is not responsible if at the time of his unlawful conduct

his mental or emotional processes or behavior controls were impaired

to such an extent that he cannot justly be held responsible for his

act"2".

However the court in Browner' was impressed by Professor Goldstein's

warning in The Insanity Defense 289 that the

"overly general standard [whether the accused may justly be held

responsible] may place too great a burden upon the jury. If the law

provides no standard, members of the jury are placed in the difficult

position of having to find a man responsible for no other reason than

their personal feeling about him. Whether the psyches of individual

jurors are strong enough to make that decision, or whether the "law"

should put that obligation on them, is open to serious question. It is far

easier for them to perform the role assigned to them by legislature and

courts if they know - or are able to rationalize - that their verdicts are

"required" by law".

Rejecting the Gowers Commission's proposal as an alternative to the Durham

rule, the court in Browner expressed the view29°

286 La Fond and Durham op cit p.36
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"that an instruction overtly cast in terms of "justice" cannot feasibly be

restricted to the ambit of what may properly be taken into account but

will splash with unconfinable and malign consequences".

Whilst admitting that

"there may be a tug of appeal in the suggestion that law is a means to

justice and the jury is an appropriate tribunal to ascertain justice"

it claimed"'

"This is a simplistic syllogism that harbors the logical fallacy of

equivocation, and fails to take account of the different facets and

dimensions of the concept of justice..The thrust of a rule that in essence

invites the jury to ponder the evidence on impairment of the

defendant's capacity and appreciation, and then do what to them seems

just, is to focus on what seems "just" as to the particular individual.

Under the centuries-long pull of the Judeo-Christian ethic, this is likely

to suggest a call for understanding and forgiveness of those who have

committed crimes against society but plead the influence of passionate

and perhaps justified grievances against that society, perhaps

grievances not wholly lacking in merit..The judgment of a court of law

must further justice to the community, and safeguard it, against

undercutting and evasion from overconcern for the individual. What

this reflects is not the rigidity of retributive justice. .but awareness how

justice in the broad may be undermined by an excess of compassion as

well as passion. Justice to the community includes penalties needed to

cope with disobedience by those capable of control, undergirding a

social environment that broadly inhibits behavior destructive of the

common good. An open society requires mutual respect and regard and

mutually reinforcing relationships among its citizens, and its ideals of

291 ibid p.988
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justice must safeguard the vast majority who responsibly shoulder the

burdens implicit in its ordered liberty. Still another aspect of justice is

the requirement for rules of conduct that establish reasonably

generality, neutrality and constancy. .This concept is neither static nor

absolute, but it would be sapped by a rule that invites an ad hoc

redefinition of the "just" with each new case."

As a result of the Durham experience, when the American Law Institute

(A.L.I.) made its recommendations on insanity for its Model Penal Code, a year after

the decision in Durham, it rejected the advice of its psychiatric advisory committee,

which endorsed Durham', and adopted the following test:-

(I) A person is not responsible for criminal conduct if at the time of such conduct as a

result of mental disease or defect he lacks substantial capacity either to appreciate the

criminality of his conduct or to conform his conduct to the requirements of law.

(2) As used in this Article, the terms "mental disease" do not include an abnormality

manifested only by repeated criminal or otherwise antisocial conduct.

Although signalling a return to the McNaghten and irresistible impulse tests,

the A.L.I.'s formula contained two important changes. It used "appreciate" instead of

"know" in the McNaghten Rules, which suggested that responsibility required a

deeper level of understanding than mere knowledge or perception. The wording of

section 2 ensured that psychopaths would not be encompassed by the insanity

defence293 (it is commonly asserted that a psychopath is one who exhibits an

abnormality only in the repetitious performance of antisocial or criminal acts)294.

Although the formulation did not use the words "irresistible impulse", the terminology

"to conform his conduct" made it clear that impairment of volitional capacity as well

as impairment of cognition should be considered in determining criminal

responsibility. The substitution of language avoided the criticism directed at the

"irresistible impulse" test by the Gowers Commission in 1953, that volitional control

-
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may be impaired not only by a sudden occurrence but may be impaired after

brooding295 . Furthermore, the word "substantial" eliminated the need to show total

impairment of cognitive or control capacities'. Because no more than three essential

facts were required under the A.L.I. test, if psychiatry decided in the future to classify

other abnormal behaviour as symptomatic of a mental illness that impaired a person's

ability to obey the law, individuals thus afflicted could raise the insanity defence to

criminal charges arising out of such behaviour 297 .

Court after court refused to adopt Durham, using the occasion to reaffirm its

faith in free will and deterrence, its hostility to psychiatry and the deterministic view

of human behaviour, its scepticism about psychiatry's status as a science and its fear

that the concept of mental disease was so broad that it might encompass all or most

serious crime and especially the psychopath'. The author of the Durham formula,

Judge Bazelon, has described his own reasons for abandoning it in the following

terms:

"In the end, after eighteen years, I favoured the abandonment of the

Durham rule, because, in practice it had failed to take the issue of

criminal responsibility away from the experts. Psychiatrists continued

to testify to the naked conclusion instead of providing information

about the accused so that the jury could render the ultimate moral

judgment about blameworthiness. Durham had secured little

improvement over McNaghten"'.

Professor Goldstein is of the view that "Durham's principal contribution has

been less as a "solution" to the insanity problem than as a dramatic demonstration that

there are no solutions"'. Durham was finally overruled in U.S. v Brawner in favour

295 D.H.J.Hermann op cit pp.50 & 51
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of a variant of the Model Penal Code rule, a rule which has been urged (albeit

unsuccessfully) in court, as the appropriate test of insanity in Irish Law'''.

The A.L.I. rule was far more successful'', possibly a reaction of the legal

profession against the degree to which Durham had been championed by

psychiatrists and in part, as a result of the widespread acceptance of the stereotyped

view of McNaghten and irresistible impulse - a view which Durham did a great deal

to intensify'''. In 1961 only one state had a standard similar to the A.L.I. test. By 1985

approximately half of the states used the A.L.I. test, either verbatim or with slight

modifications'.

However this flight to the A.L.I. formula did not continue. The Model Penal

Code was open to the same objection as Durham in its reference to "mental disease or

defect" but its second limb raised other problems. In particular, the test of capacity to

conform had to face a well-known philosophical criticism. How can one tell the

difference between an impulse which is irresistible and one which is merely not

resisted?' 5 . Judge David Bazelon, author of the Durham rule, stated squarely in U.S.

v Brawner that

"Instead of asking a jury whether the act was caused by the

impairment, our new test asks the jury to wrestle with such unfamiliar

if not incomprehensible concepts as the capacity to appreciate the

wrongfulness of one's action, and the capacity to conform ones

conduct to the requirements of law. The best hope for our new test is

that jurors will regularly conclude that no-one - including the experts -

can provide a meaningful answer to the question posed by the AL!

test'''.

People AG v Vichael McGljnn [1967] 1.R.232
Perkins & Boa ce op cit p.978
A Goldstein op cit pp 92 & 93

3' 4 R F Schopp "Returning to McNaghten to AN old Mora M stakes 11988 30 Anz L Reo 135 p 137
Report of the (Butler Committee on Mentall) Abnomm Offenders crt para. 8 16

3' ' 471 F 2d_969 p 1031
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It is not necessary to criticize the A.L.I. formula in much depth as it is no more

than a reformulation of the McNaghten and irresistible impulse tests' and the main

defects in those two tests (which have already been dealt with) are present in the

A.L.I. formulation. The phrase "as a result of' prolongs the requirement of a causal

connection which was the cause of so much controversy while Durham reigned and

use of the words "substantial capacity" and "appreciate" has been questioned on the

ground that they are bound to encourage differences among expert witnesses and also

among jurors over whether the defendant's degree of impairment or depth of

awareness was sufficient'''. No doubt these objections influenced the rejection of the

A.L.I. test by a majority of the Canadian Royal Commission on the Law of Insanity,

the Massachusetts Special Commission on Insanity and by the New Jersey Supreme

Court'. There is weak but provocative support for the conclusion that switching from

the McNaghten test which prevailed in most states, to the A.L.I. test, also resulted in

more successful insanity pleas. Between 1966 and 1972, Oregon had only 44

successful insanity pleas using the McNaghten test; between 1972 and 1982, a total of

734 insanity acquittals occurred using the A.L.I. standard. Maryland experienced an

increase of 143% in the proportion of defendants found not guilty by reason of

insanity in the years after that state changed from McNaghten to the A.L.I. test'''.

After the Hinckley verdict (when President Reagan's would-be assassin was

acquitted by reason of insanity), seven states made changes that restricted the

definition and use of the insanity defence. Four jurisdictions changed from the A.L.I.

or McNaghten plus irresistible impulse tests to the simple McNaghten test. Two

jurisdictions restricted the use of the insanity defence to certain types of offences and

one jurisdiction repealed the plea and the test of insanity altogether'. At this time,

reports of the American Psychiatric Association and the American Bar Association

3 7 S.Glueck Law and Psychiatry op cit pp.68 & 69
3r8 La Fave and Scott Jr.op cit p.466
7 "7 S.Glueck Law and Psychiatry op cit p 69
3 La Fond and Durham op cit p 136
3 'Callahan, Mayer and Steadman "Insanity Defense Reforms in the U S - post-H nckley 2 Mental
and Physical Disabilities Law Reporter (1987) 54 p.55
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were advocating a cognitive test of insanity'. The American Bar Association's

Criminal Justice Mental Health Standards stated that

"psychiatric information relevant to determining whether a defendant

understood the nature of his act, and whether he appreciated its

wrongfulness, is more reliable and has a stronger scientific basis, than

for example, does psychiatric information relevant to whether a

defendant was able to control his behavior" 313 .

The American Bar Association accordingly rejected the "control" test in

favour of an exclusively cognitive test because it concluded that "there are occasional

mistakes, and. .these mistakes are most likely to be associated with the volitional

criterion" 314 . It added that "any volitional inquiry involves a significant risk of 'moral

mistakes' in the adjudication of responsibility"315.

In what has been viewed as an attempt to save the insanity defence from

complete extinction 316, the United States Congress in 1984 enacted legislation that

took the power to decide which version of the insanity defence to adopt away from the

federal circuit courts of appeal, and mandated that a uniform insanity test be used in

all federal prosecutions'. Several of the bills introduced in Congress in the aftermath

of the Hinckley verdict would have done away with the insanity defence altogether

and limited evidence of mental illness solely to the issue of the defendant's mens

red'. As a result, Congress responded by passing legislation which restricted the

scope of the insanity defence even further than McNaghten had done and would

excuse a criminal defendant only

312 D.B.Wexler "Redefining the Insanity Problem" (1985) 53 Geo.Wash.L.Rev.528 p.532
3 " ibid
3 " ibid
315 ibid
316 LaFond and Durham op cit p.64
317 ibid p.63
318 ibid p.64
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"if at the time of the offense, the defendant, as a result of severe mental

illness or defect, was unable to appreciate the nature and quality or the

wrongfulness of his acts"319.

1.4 JUSTIFICATIONS OF THE INSANITY DEFENCE

Any discussion of the insanity defence must involve consideration of why we

excuse the insane. If a defence for the insane cannot be justified then we would be

better off abolishing it, a view which has been adopted in recent years by many

American academics 320 . On the other hand, if the insane do merit excuse, then,

arguably, the insanity defence should apply to all insane persons who commit criminal

acts and not just to a restricted group of insane persons.

Bracton's 13th century treatise On the Laws and Customs of England excused

the insane on the basis of the principle furiosus solo furore punitur - a madman is

punished by his madness alone. This justification of the insanity defence was

borrowed from Roman law'' but it is difficult to accept it as a justification for the

insanity defence today. In practice it has been subsumed by a more rational

justification. This is that a madman cannot be blamed as he is amens (id est) sine

mente, without his mind or discretion and actus non facit reum nisi mens sit rea. This

approach is similar to the law's treatment of children under ten years of age, who are

treated as being incapable of having mens rea and who cannot be found guilty of a

criminal offence. This rationale for the insanity defence goes back at least as far as

1280 when a Nottingham jury, who tried a man who had hanged his daughter in a

frenzied state, certified that "he did as aforesaid, and not feloniously or through malice

afore-thought" 322 . However, unless the state of mens rea presupposes a guilty healthy

mind it is not easy to see that the insane offender does in fact lack mens rea,

particularly if the state of mind required for the offence is objective recklessness or

strict liability. Fingarette feels that the equating of insanity with lack of mens rea has

been responsible for the assumption that the specific conditions that normally show

319 ibid p.63
320 See section 1.5 below
321 N. Walker Crime and Insanity in England Val op cit p.24
322 ib id p.19
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absence of mens rea are also the ones that must be shown to be present where there is

insanity323 . As a result, the insanity defence has been limited to cognitive and

volitional impairment. Furthermore, the use of this justification may render the

insanity defence otiose' since any person who lacks mens rea will in any event be

acquitted.

A third justification which is commonly urged on behalf of the special verdict

is that an insane offender lacks blame for what he has done. Although closely allied to

the mens rea principle it seems to based on compassionate rather than academic

grounds. The York plea rolls for the year 1212 record a case in which

"The King must be consulted about an idiot who is in the prison

because in his witlessness he confessed that he is a thief, although in

fact he is not to blame".

This was the justification underlying Durham v U.S., which held "[o]tir

collective conscience does not allow punishment where it cannot impose blame'''.

This is also a justification for the defence of diminshed responsibility which reduces

the responsibility of those who are less blameworthy for their criminal acts. Another

323 H.Fingarette op cit p.136
324 C.Wells "Whither Insanity" [1983] Crim.L.R.787 p.794
325 N.Walker Crime and Insanity in England Vol.1 op cit p.19
325 214 F.2d 862 (1954) p.876
325 La Faye and Scott Jr.op cit p.432
325 G.P.Fletcher op cit p.817
325 N.Morris Madness and the Criminal Law (Chicago, 1982); Goldstein and Katz "Abolish the
u i rl sanity Defense"-Why Not?" (1963) 72 Yale L.J. 853; Winslade and Ross op cit; C.Wells op cit;
H. Wechsler "The Criteria of Criminal Responsibility" (1955) 22 Uni.Chi.L.Rev 367
325 The (1949-1953) Royal Commission on Capital Punishment's justification has been specifically
targeted as an object of this criticism.
323 Goldstein and Katz op cit p.859
325 ibid p.863
325 N.Morris op cit p.55
325 This closely resembles how S.H Kadish treated the arguments in an article "The Decline of .
innocence" (1968) 26 C.L.J.273 pp.277-278
325 ibid p.277
325 Winslade and Ross op cit p.198
325 S.H Kadish op cit p.277
325 Winslade and Ross d Vol.1 op cit p.19
326 214 F.2d 862 (1954) p.876
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rationale for excusing the insane is that the process of prosecution, conviction and

imposition of sanctions which serves to educate the public by making known what

conduct is prohibited by the criminal law, cannot serve this function by punishing the

insane. Because this group is regarded as not blameworthy their punishment could

only blur the distinction between good and bad conduct and thus work against the

education theory'. A final justification which is commonly urged on behalf of the

insanity defence is Bentham's view that the deterrent effect of the law cannot have its

usual impact on insane offenders and hence, punishing an insane offender will not

deter those who can identify with him. The problem with this justification is that there

is no way to say a priori that some people should be excluded from the category of

potential deterrables and without empirical evidence the argument of pointless

punishment hardly generates a rationale for the existing excusing conditions in the

law3".

1.5 PROPOSALS TO ABOLISH THE INSANITY DEFENCE

As a result of the American experience, many academics have abandoned

attempts to reformulate the insanity defence and prefer instead to advocate its

abolition'. They have questioned the purpose of the insanity defence, stating that this

"either has been assumed to be so obvious as not to require articulation"° or has been

expressed in such vague generalizations as to afford no basis for evaluating the

multitude of formulae'''. Examination of the mens rea rationale has led the

abolitionists to the conclusion that "[w]ithout the essential element of mens rea there

is no crime from which to relieve the Defendant of liability and consequently, since

no crime has been committed, there is no need for formulating an insanity defense'''.

327 La Faye and Scott Jr.op cit p.432
328 G.P.Fletcher op cit p.817
329 N.Morris Madness and the Criminal Law (Chicago, 1982); Goldstein and Katz "Abolish the
Insanity Defense"-Why Not?" (1963) 72 Yale L.J. 853; Winslade and Ross op cit; C.Wells op.cit;
H. Wechsler "The Criteria of Criminal Responsibility" (1955) 22 Uni.Chi.L.Rev 367
330 The (1949-1953) Royal Commission on Capital Punishment's justification has been specifically
targeted as an object of this criticism.
331 Goldstein and Katz op cit p.859
332 ibid p.863
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Some abolitionists favour the invocation of insanity, as evidence bearing on the

presence or absence of mens rea. According to Morris 333 this was the status quo until

the 19th century

"But by the time of McNaghten (1843) this clear position was

frustrated by the increasing tendency of lawyers, psychiatrists, public

opinion and legislators to turn questions of evidence into matters of

substance and to transmute medical evidence about legal issues into

substantive legal rules. McNaghten was just such a substantive rule

confusing evidence for a proposition with the proposition itself'.

By far the most radical proposal has been the removal of the concept of

responsibility from the law and with it the insanity defence. These abolitionists would

have insanity considered at the sentencing stage, in deciding how to dispose of the

offender.

A variety of arguments have been put forward in favour of abolition, which

can be encapsulated within four main headings334 : Failure of administration of the tests

of insanity; Lack of practical importance of the insanity defence; The insane are not

the only offenders who should be held not responsible; The present situation is bad;

abolition would make it better.

The abolitionists claim that the administration of the insanity tests has been a

failure' because at the end of the day the jury's decision depends on either over-

identification with or alienation from the defendant'. The jury's decision will often

be largely governed by the credentials and presentation of the psychiatric experts'

who are encouraged to parade their opinions, guesses and speculations under the

333 N.Morris op cit p.55
334 This closely resembles how S.H Kadish treated the arguments in an article "The Decline of
Innocence" (1968) 26 C.L.J.273 pp.277-278
335 ibid p.277
336 Winslade and Ross op cit p.198
337 S.H Kadish op cit p.277
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banner of scientific expertise338 . Thus insanity is a "rich man's defense" in that it

favours the wealthy who can afford the array of experts needed to mount a convincing

defence whilst discriminating against the poor who cannot afford the time of

influential experts - experts who are in short supply and whose time would be better

spent treating those who have been committed to hospital or imprisoned 339 . Because of

the above, and the fact that there is no workable distinction between responsibility and

irresponsibility, psychiatry should not frame the dividing line between the two".

Three further arguments have been advanced in favour of abolition'". Firstly, the

crucial decision to be made concerns the proper disposition of mentally abnormal

persons who commit criminal acts, and this is a matter which is better dealt with in a

direct way following conviction than indirectly during trial. Secondly, a number of

informed observers believe that it is therapeutically desirable to treat behavioural

deviants as responsible for their conduct rather than as involuntary victims playing a

sick role. Thirdly, persons channelled out of the criminal process following a finding

of insanity are not protected against administrative abuse of their rights to the same

degree that they would be if they remained within the criminal justice system.

Those in favour of abolition also stress that the defence of legal insanity is of

little practical importance. With increasing frequency, issues concerning the mental

abnormality of the offender are being taken into account after conviction rather than

before'. Another abolitionist argument is that the retention of the distinction between

those to be punished and those only to be treated is unfortunate and invidious because

it is in all cases, not only in some, that persons who do harms should be treated and

held in the interest of the public's protection. In most crimes psychical and social

determinants inhibit the capacity of the actors to control their behaviour'. The

abolitionists assert that the present situation is bad and that abolition could only make

it better'''.

...........

338 Winslade and Ross op cit p.198
339 La Faye and Scott Jr. op cit p.433
34° N.Morris op cit pp.55 and 56
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The abolitionist argument has not fallen on deaf ears. Rising crime rates and

the coincident widening of the insanity defence convinced many Americans that the

two were related'''. Strict commitment criteria applied following a finding of insanity,

with the result that insane offenders, if not considered mentally ill and dangerous,

could be released within hours of acquittal. When the American public learned that

John Hinckley could be released from Saint Elizabeth's Hospital at virtually any time,

public awareness of the insanity defence changed dramatically'''. An Associated

Press-NBC newspoll in 1981 following the Hinckley verdict, showed that 70% of the

American public favoured total elimination of the insanity defence. The state

Legislatures of Idaho, Montana and Utah responded by completely abolishing the

insanity defence347 . The Supreme Courts of Montana and Idaho upheld the

constitutionality of abolishing the insanity defence and the U.S. Supreme Court

indicated that it too, would not strike down as unconstitutional, legislation that

abolished the insanity defence.

However, this is not to say that the abolitionist argument has received

unanimous support. Kadish has answered all the abolitionist arguments. He concedes

that the administration of the insanity defence is very bad indeed but scarcely the only

feature of our criminal justice system which is badly administered in practice'''.

Inefficiency and inequity are endemic to a system committed to an adversary process

but not committed to supplying the resources of legal contest to the typically

penurious vb ho make up the bulk of criminal defendants'''. The lesson of all this

v* ould not be to abandon the adversary method on that score, but to improve its

operation. Likewise with the insanity defence, improvement of its operation rather

than its abolition would seem to be the more appropriate response'''.

345 La Fond and Durham op cit p.151
'bid p.76

-'47 &id p.65
S.H Kadish op cit p.278
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To the extent that the case for abolition rests on the inequitableness and

irrationality of its administration, the very infrequency of the invocation of the

insanity defence reduces the import of the criticism 351 . The defences of necessity or

duress are invoked in a minute fraction of criminal cases, yet few would regard this as

a reason for abandoning them352 . The function of a legal defence is not measured by it

use but by its usefulness in the total framework of the criminal justice system353.

If a crime requires mere negligence then absence of an insanity defence would

leave the defendant with no defence at all, since all that is required is that the

defendant has fallen substantially below the standard of the reasonable man and this,

by definition, a McNaghten defendant has done' (except, of course, to the extent that

the subjective feature of the concept of negligence - requiring that some special

characteristics of the defendant be considered in defining the standard, as for example,

his inability to see or hear - were enlarged to embrace his special cognitive

disabilities)".

The proposal for abolition opens to the condemnation of a criminal conviction

a class of persons who, on any common sense notion of justice are beyond blaming

and ought not to be punished356 . It is true that a person adjudicated Not Guilty by

Reason of Insanity suffers a substantial social stigma but this results from the

misinterpretation placed upon the person's conduct by people in the community'. It is

not, like the conviction of the irresponsible, the paradigmatic affront to the sense of

justice in the law which consists in the deliberative act of convicting a morally

innocent person of a crime, of imposing blame when there is no occasion for it 358 .

,
351 ibid p.279
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Further arguments for retaining the insanity defence are the requirement that

the decision be made by a jury, representative of the public, rather than by experts'''.

Moreover, the receipt of psychiatric input in a trial, subject to traditional adversary

procedures filters out the genuine from the fraudulent'''. The American experience of

abolition has shown that efforts to keep the insanity question out of the criminal trial

have been largely unsuccessful' with the result that psychiatric evidence has to be

heard twice, firstly, as bearing on the issue of mens rea and secondly, in deciding the

appropriate disposition. The result is that the defendant is given "two shots at the

same thing". In addition to the extra cost to the state, a defendant may be handicapped

by financial incapacity to procure psychiatric testimony for two hearings362.

More recently, the Butler Committee on Mentally Abnormal Offenders

rejected proposals made by the British Psychological Society and others to abolish the

special verdict363 . Two kinds of two-stage trial were proposed. According to the first,

the jury (in a trial on indictment) would find the external facts and it would then be for

the sentencer (the judge) to find what was the defendant's mental state at the time of

the act, as one of the matters bearing upon sentence. Under this system the trial would

not be concerned with the notions of guilt and responsibility except insofar as such

matters had a bearing on the appropriate measures to be taken to prevent a recurrence

of the forbidden act. The Committee felt that it would not be acceptable to remove

these questions altogether from the jury and that in theory, the proposal would render

a person involved in a fatal accident through no fault of his own, liable to detention

for life, in the same way as if he had committed murder. Such protection as he would

have would rest only on a wise use of discretion by the sentencing tribunal. The

Committee felt that sentencers would apparently be left with no guidance on the

relative importance that the community attaches to different prohibitions and some

359 LaFaye and Scott Jr. op cit p.435
360 ibid
361 See Louisell and Hazard "Insanity Defense" The Bifurcated Trial" (1961) 49 Calif.L.Rev.805 for
an insight into the operation of the bifurcated trial in California, Colorado Texas and Louisiana
362 ibid p.823
363 Report of the (Butler) Committee on Mentally Abnormal Offenders Cmnd 6244 op cit paras.18.10-
18.13
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parts of the present law which rest particularly upon proof of intention, such as the

law of conspiracy and attempt, would become unworkable'.

The second form of the proposal the Committee felt to be less extreme: it

would allow the jury to decide the question of guilt in the first stage and hear and

pronounce on psychiatric evidence in the second stage. However, they felt' that this

makes the mistake of supposing that the question of guilt can be decided merely by

the establishment of the external facts. The defendant's state of mind, with possible

psychiatric evidence bearing upon it, necessarily arises in the first stage and cannot be

removed from it. In consequence, this form of two-stage trial would sometimes lead to

the jury having to consider the same psychiatric evidence twice: in the first stage, on

the issue of guilt in relation to the definition of the offence, and in the second stage,

on the issue of exemption from responsibility on account of mental disorder. In these

circumstances there is no advantage, and some disadvantage in separating the trial

into two stages, as was found in California when this form of trial was introduced

there.

The Committee felt that the decline in the use of the special verdict to the

point where it is scarcely used at all, did not indicate that the law need no longer

provide for total exemption from criminal responsibility for the mentally disordered

offender' and they then went on to reformulate the insanity defence.

1.6 REPORT OF THE (BUTLER) COMMITTEE ON MENTALLY

ABNORMAL OFFENDERS (1975)

In 1972 the Butler Committee embarked upon the formulation of an insanity

defence suitable for the Law Commission's Draft Criminal Code. The history of the

364 ibid para.18.12
365 ibid para.18.13
366 Report of the (Butler) Committee on Mentally Abnormal Offenders Cmnd 6244 op cit para.18.10
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insanity defence had taught them that certain requirements must be met by any

reformulated insanity defence', namely that it should

(a) avoid the use of medical terms about which there may be disputed interpretations

or whose meaning may change with the years; and

(b) be such as to allow psychiatrists to state the facts of the defendant's mental

condition without being required to pronounce on the extent of his responsibility for

his offence. Degrees of responsibility are legal, not medical concepts.

Moreover, to the extent that the question of "insanity" is to remain one for the

jury to decide the defence must

(c) avoid the use of words and expressions which may confuse the jury and

(d) be capable of being the subject of a clear direction by the judge.

The Committee reported in 1975 and recommended 3" that the jury be directed

to return a verdict of "not guilty on evidence of mental disorder" where satisfied

(1) that the defendant is not proved to have had the state of mind necessary for the

offence and where they are satisfied on the balance of probability that at the time of

the act or omission he was mentally disordered or

(2) where they are satisfied on the balance of probability that at the time he was

suffering from severe mental illness or severe subnormality.

The judge would be required not to leave (2) to the jury unless the defence was

supported by the evidence of two psychiatrists, who must be medical practitioners,

approved by an area health authority as having special experience in the diagnosis or

treatment of mental disorders (with an exception for transient states of mental

disorder).

367 • •ibid para.18.17
368
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For the purposes of section (1), "mental disorder" means the same as it does in

section 4 of the Mental Health Act, 1959 - that is

"mental illness, arrested or incomplete development of mind,

psychopathic disorder and any other disorder or disability of mind"

The Committee stressed 369 that "mental disorder" would not embrace transitory

states not related to other forms of mental disorder and arising solely as a consequence

of (a) the administration, mal-administration or non-administration of alcohol, drugs

or other substances, or (b) physical injury.

For the purposes of section (2), the Committee defined mental subnormality

by drawing on its meaning under section 4(2) of the Mental Health Act, 1959 as

"a state of arrested or incomplete development of mind which includes

subnormality of intelligence and is of such a nature or degree that the

patient is incapable of living an independent life or of guarding himself

against serious exploitation, or will be so incapable when of an age to

do so".

The Committee stated' that "A mental illness is severe when it has one or

more of the following characteristics:-

(a) Lasting impairment of intellectual functions shown by failure of memory,

orientation, comprehension and learning capacity.

(b) Lasting alteration of mood of such degree as to give rise to delusional appraisal of

the patient's situation, his past or his future, or that of others, or to lack of any

appraisal.

(c) Delusional beliefs, persecutory, jealous or grandiose.

(d) Abnormal perceptions associated with delusional misinterpretation of events

369 • •'bid para.18.23
370 ibid para.18.35
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(e) Thinking so disordered as to prevent reasonable appraisal of the patient's situation

or reasonable communication with others".

Finally the Committee stressed' that severe mental illness or severe

subnormality would not include psychopathic disorder, subnormality or the other

abnormal states of mind mentioned in section 4 of the Mental Health Act, nor the

transient states excluded under the Committee's proposals for section (1) of the special

verdict.

To summarize, section (1) excludes from criminal liability one who did the

prohibited act without mens rea and who is proved to have been suffering from

"mental disorder" at the time of the act. Section (2) would save from conviction one

who did the act with mens rea but who is proved to have been suffering from "severe

mental illness" or "severe subnormality" at the time of his offence.

As with every other insanity test that I have discussed, the Butler Committee

criteria are equally open to objection. Limb 1 has been criticised, firstly, on the

grounds that McNaghten's ghost will still be with us insofar as the mental disorder

must be sufficient to create a reasonable doubt that the defendant had the intention,

foresight or knowledge required for the offence. Those varieties of mental disorder

which affect not cognition but motivation and will power would strictly fall outside

this ground for the special verdict'. Secondly, it has been pointed out that the

inclusion of psychopathic disorder within section 1 of the Mental Health Act, 1959

will be of little avail to the psychopath who will only qualify for a mental disorder

verdict in the unlikely event of his lacking mens red'.

It is not clear that the Butler Committee's insanity defence will meet

requirement (d)" that is, that it be capable of being the subject of a clear direction by

the judge. In fact the Butler test may be far from clear to the doctors who are required

371 ibid para.18.30
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to testify as to the accused's mental state. Although "severe subnormality" is already

defined in section 4(2) of the Mental Health Act, 1959 the term "severe mental

illness" is not a term of art in law or psychiatry 375 . The Mental Health Act does not

provide a definition of mental illness and the criteria Butler list for "severity" increase

the likelihood of disagreement among experts. If the practical effect of the Butler

formula is that medical witnesses are to be entrusted with the decision as to what

constitutes mental illness, then the Butler Committee defence will be greeted with the

same criticism as the Durham rule was. In fact the Medical Advisory Committee of

Broadmoor Hospital has rejected the definition altogether, suggesting that "the

psychiatric disorder in this context is something which the jury should decide'''.

It is noteworthy that in the Butler formulation there is no requirement of causal

connection, as the Committee thought that the disorders specified are of such severity

that a causal connection can safely be presumed. Treating insanity as a status

exempting from responsibility signals a return to the policy of the eighteenth century

and earlier, when the mentally disordered were regarded as a category outside the

bounds of responsibility like children under ten are today'. Kenny points out two bad

effects of this approach to insanity'''. On the one hand, it gives a certified mental

patient a licence which is not given to others (he knows that there are certain things

which he may do without being held criminally responsible, while all others not of the

same status will be held responsible). On the other hand, it attaches a stigma to

insanity by assuming, without any need of proof, that insanity, as such, predisposes to

criminal action. The concern here is a resurfacing of the age-old conflict between

lawyers and psychiatrists. For the former the accused might be suffering from a severe

mental illness, but still retain a residue of responsibility for his actions; for the latter,

the medical condition explains all the accused's actions'''. Although the Butler

approach avoids the criticism that was directed at Durham's "product test", the Law

Commission felt that a requirement of causal connection is necessary and in Clause

_.._
373 A.Ashworth op cit p.690
376 E.Griew "Let's Implement Butler on Mental Disorder and Crime!" [1984] C.L.P.47 p.56
37/ A.Kenny "Anomalies of section 2 of the Homicide Act 1957" (1986) 12 J.Med.Ethics 24 p.25
370 ibid
379 A.Norrie op cit pp.185 & 186
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35(2) of the Draft Criminal Code provides that the mental disorder verdict does not

apply if the court or jury is satisfied beyond reasonable doubt that the offence was not

attributable to the severe mental disorder. As Norrie points out "In this apparentlli,

innocuous clause, there lurks the germ of the old law psychiatry conf:ct.

unresolvedjand] the possibility. .of an open power struggle in the courts between

lawyers and psychiatrists remain[s]"''.

The Butler Committee point out that the phrase "arrested or incomplete

development of mind" in section 4 of the Mental Health Act, 1959 should be wide

enough to cover not only all dangerous mentally handicapped people but also persons

of limited intelligence who might otherwise gain an outright acquittal. Unfortunately

the Committee do not specify whether the danger of a person repeating the offence is

part of the definition of mental subnormality or whether limited intelligence by itself

is sufficient to bring a person within this definition'. Similarly the Conunittee do not

specify the relevance of the danger of recurrence when they recommend that expressly

excluded from the special verdict should be any case in which the mental disorder is a

transient state, not related to other forms of mental disorder, and caused by physical

injury or by the abuse of alcohol, drugs or other substances but that "all other cases

now regarded as non-insane automatism would be left to fall under the special

verdict'''. Whilst expressing a wish to exclude from their mental disorder verdict a

person who had failed to take insulin, who was concussed or who had unintentionally

become intoxicated', they fail to discuss the issues of somnambulism, fainting and

strokes which, it appears, may still result in a mental disorder verdict. In this respect

the Commission seem to have fallen short of their aim of clarifying the distinction

between the special verdict and the existing law on non-insane automatism'.

The enactment of the Mental Health Act, 1983 has posed problems for the

Butler Committee formulation. Severe subnormality has now given way to severe

38° ibid p.186
381 A.J.Ashworth op cit p.689
382 Report of the (Butler) Committee on Mentally Abnormal Offenders op cit para.18.23
383 ibid
384 A.J.Ashworth op cit p.690
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mental impairment. Now "arrested or incomplete development of mind" must also be

"associated with abnormally aggressive or seriously irresponsible conduct" 385 . Two

meanings of this phrase might cause confusion. In any event the Draft Criminal Code

Bill contains some 1 udical alterations. The Code requires a finding of "severe mental

illness" or "severe mental handicap" under section (1). The Code has defined severe

mental handicap as

"a state of arrested or incomplete development of mind which includes

severe impairment of intelligence and social functioning".

In Clause 34 of the Code Bill "mental disorder" is defined as

"severe mental illness, arrested or incomplete development of mind, or

a state of automatism (not resulting only from intoxication) which is a

feature of disorder, whether organic or functional and whether

continuing or recurring, that may cause a similar state on another

occasion".

In light of the history of the insanity defence it should not be assumed that the

Draft Criminal Code definition will fare any better than previous tests of insanity. It

will be impossible for the prosecution to prove that the crime was unattributable to the

mental disorder. Thus, the decision as to responsibility will hinge on the expert's

testimony of severe mental illness or severe mental handicap, a move which proved

fatal to the Durham Rule.

1.7 CONCLUSION

The above discussion has shown the impossibility of formulating a test of

insanity that will prove satisfactory to all. As early as 1896 the Criminal

Responsibility Committee of the Medico Psychological Association reported that

385 E.Griew op cit p.57
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"the framing and answering of new abstract questions [on the criminal

responsibility of the insane], if it could be brought about, would be but

the beginning of a new controversy and of new heart-burnings" 386 .

Similarly, the Gowers Commission concluded in 1953

"that it is not possible to define with any precision the state of mind

which should exempt an insane person from responsibility".

These observations were proved correct as the irresistible impulse rule, the

product test and the A.L.I.'s test were beleaguered by criticism. The controversy did

not stem exclusively from the wording of the defence but involved a wide range of

social issues, for example, the decision who should be held responsible to the law and

liable to punishment (or to the death penalty as the case may be) and who should be

excused and receive treatment (or be released where this applies). As is evident from

the discussion of Durham and irresistible impulse above, it also involved the issue of

whether law or medicine should decide the dividing line between responsibility and

irresponsibility.

In England much of the controversy over the McNaghten Rules stemmed not

from "any defect in themselves but the fact that. .persons who [were] totally

irresponsible [were] rarely at large, and if at large, [were] rarely put on trial: persons

of diminished responsibility [were] frequently put on trial, and when they [were]

convicted and sentenced to death, it [was] erroneously supposed that the McNaghten

Rules [had] failed in their purpose'. This is a criticism whose import has been

curtailed by the operation of diminished responsibility in English law since the

Homicide Act, 1957 which is premised on the notion of partial or lesser responsibility

when the accused was suffering from mental abnormality.

-
386 C.Mercier op cit p.220
387 P.Devlin "Responsibility and Punishment: Functions of Judge and Jury" op cit p.685
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Wexler suggests3" that public distrust of the insanity defence today stems

"almost exclusively" from its application in homicide cases'. Similarly Professor

Norval Morris claims that "the insane killer" is "at the heart of the argument about the

special defence" 390 .

Other observers feel that the polemic stems from the dispositional

consequences attached to the insanity defence. This view is lent weight by the

American controversy over the insanity defence, whose consequence was often

immediate release unless mentally ill and dangerous. Hence the words of an American

commentator

"The public's concern is less with ascertaining whether blame properly

can be assigned to a particular defendant than with determining when

he will get out. And the delusion of law professionals to the contrary

notwithstanding, it is the public's concern that drives the debate on

possible changes in the insanity defense"391.

In the United States the focus of concern was whether insane defendants were

released from custody before they had paid for their crime. In England and Ireland the

controversy has been fuelled by the mandatory indefinite committal of insanity

acquittees who are neither insane nor dangerous. English Parliament remedied the

situation somewhat in 1957 by providing a partial defence of diminished

responsibility for mentally abnormal murderers. The result of a successful plea of

diminished responsibility is a manslaughter conviction to which are attached wide

methods of disposal. In 1991 English Parliament went further by enacting the

Criminal Procedure (Insanity and Unfitness to Plead) Act which extended these

discretionary disposal consequences to offenders found insane under the McNaghten

Rules, in respect of offences whose sentence is not fixed. This piece of legislation,

which has been anticipated as the solution to the McNaghten dilemma, is likely to

_...--
388 D.B.Wexler op cit p.542
389 Later Wexler qualifies this by stressing the public's concern with "stranger killings"
390 N.morris op cit p.73
391 Quoted by LaFond and Durham op cit p.77
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revive the United States polemic on English territory. The first case under the new act

was reported under the provocative headline "'Drink Mad' Attacker Walks Free'.

The defendant was a 36-year-old Petty Officer who suffered from serious brain

damage such that small amounts of alcohol could motivate him without warning to

dangerous acts of violence. The jury found him not guilty of attempted rape on the

grounds of insanity and Auld J. discharged him.

Mackay and Kearns' research on the first cases dealt with under the 1991 Act

has revealed the imposition of a supervision and treatment order in disposing of a

defendant who pleaded somnambulism to a charge of attempted murder'''. With no

legal sanctions available to deal with an offender who does not comply with treatment

or the conditions of the order"' there is huge potential for public outrage.

On the other hand the failure of the Act to provide for discretionary disposal

consequences in murder cases and insanity defences at Magistrates Court level'

makes this piece of legislation a very half-hearted measure. As a result of the latter

failure, unconditional liberation is the likely result of a successful insanity defence at

Magistrates Court lever'. This view is reinforced by the provision that in choosing

between orders for guardianship, supervision and treatment and absolute discharge the

court must select that which "in all the circumstances of the case is the most suitable

means of dealing" with the defendant but no similar requirement governs the making

of a hospital order. The implication is that a court may make an admission order even

though it does not think such an order to be the most suitable disposition, for example,

where a special verdict has been returned in respect of an atrocious attempted murder

by a defendant whose sanity is restored by the time of trial but whose outright release

might provoke public outrage'''. This half-heartedness is also evident in the absence

392 The Daily Telegraph, 15 Jan.1992
393 "The Continued Underuse of Unfitness to Plead and the Insanity Defence" [1994] Crim.L.R.576
p.578
394 Dolan and Campbell "The Criminal Procedure (Insanity and Unfitness to Plead) Act 19917 (1994)
34 Med, Sci & L.155 p.160
395 See P.Fennell "The Criminal Procedure (Insanity and Unfitness to Plead) Act 1991" (1992) 55
M.L.R.547 at pp.550 & 551
396 S.White "Insanity Defences and Magistrates'Courts" [1991] Crim.L.R.501 p.503
397 S.White "The Criminal Procedure (Insanity and Unfitness to Plead) Act" [1992] Crim.L.R.4 p.10
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of any provision allowing for appeal against a decision of the Crown Court to choose

one disposition rather than another. I have already discussed the failure to surrender

any degree of sovereignty to the medical profession, by the requirement of medical

evidence under section 1(1) which is to have no binding force'.

Ireland has enacted no such legislation amending the mandatory consequence

of indefinite committal to the state mental hospital, release being at the Government s

pleasure. A defence of diminished responsibility would abate the controversy which

surrounds the insanity defence if there is truth in the view that it stems from acquittals

by reason of insanity in murder cases. If the polemic stems from where the dividing

line between responsibility and irresponsibility should be drawn, then diminished

responsibility, which is premised on the notion of partial responsibility would

alleviate the controversy where murder is concerned. There have been hints by a

succession of Irish Governments since 1991 that an Irish defence of diminished

responsibility is imminent. For the moment an examination of the defence of

diminished responsibility is in order, to ascertain whether it has been successful in

satisfactorily disposing of mentally abnormal murderers and alleviating the

controversy over the McNaghten Rules.

398 E.Baker op cit p.86
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CHAPTER TWO

THE HOMICIDE ACT, 1957 AND THE DEFENCE OF DIMINISHED

RESPONSIBILITY IN ENGLISH LAW

"This doctrine, NN hich is now firmly established, has, in the view of the

Criminal Authorities, worked satisfactorily and has the effect of

preventing convictions of murder in the technical sense and consequent

sentences of death where the prisoners are abnormal from a mental

aspect, and tends greatly to the side of mercy'.

2.1 THE ORIGIN OF THE ENGLISH DEFENCE OF DIMINISHED

RESPONSIBILITY

Although a feature of ancient Irish and Germanic law, Roman law' and Dutch

law of the middle aues401, diminished responsibility is relatively novel in En glish law.

In this Chapter, I will trace its development in Scottish law, from which it was

borrowed in 1957. (English Parliament had already gone half-way in 1922 by

adopting a partial defence of infanticide, restricted to women who killed their

children). By examining the Parliamentary debates which preceded the Homicide Act.

1957, I will show that it was hastily adopted to placate those M.Ps. who advocated the

abolition of capital punishment and that lack of discussion of the defence would later

lead to uncertainty as to its limits, with virtually the only guide-lines coming from

Scottish law. The end result was that the English Judiciary was placed in the difficult

position of having to legislate which mental abnormalities would fall within the

defence of diminished responsibility (and vica versa, which would not), a decision

which ought to have been taken by the draughtsmen and Parliamentarians. In this

Chapter I will examine the decision to admit irresistible impulse, epilepsy and other

Evidence from the Scottish Crown Agent to the Royal Commission on Capital Punishment (1949-
53) Cmd 8932 para.383
400 M.Zeegers "Diminished Responsibility: A Logical, Workable and Essential Concept" (1981) 4
Intl.J.Law and Psychiat.433 pp.435 & 436
401 N.Walker Crime and Insanity in England Vol.1 (Edinburgh, 1968) p.139 shows that the Scottish
defence of diminished responsibility was borrowed from Dutch law.
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states traditionally viewed as falling within the defence of automatism, and pre-

menstrual tension within the scope of the diminished responsibility plea and the

limitations placed on the right to plead mental abnormality arising from intoxication.

This will show that diminished responsibility has been a satisfactory solution to the

limitations of the McNaghten Rules and that it has abated the medico/legal conflict at

the heart of the controversy over the insanity defence.

As stated, the English defence of diminished responsibility has its roots in

Scottish law where it was developed in order to avoid the consequences of the death

penalty. In Scotland the defence made its first appearance in Sir George MacKenzie's

The Laws and Customs of Scotland in Matters Criminal (1674) where he claimed that

"..since the law grants a total impunity to such as are absolutely furious

therefore it should by the rule of proportions lessen and moderate the

punishments of such, as though they are not absolutely mad yet are

Hypochondrick and Melancholy to such a degree, that it clouds their

reason""2.

The earliest cases of diminished responsibility were non-capital charges where

the court imposed a reduced sentence in view of the accused's mental condition'. In

capital cases mental weakness could be taken into account only by way of the Royal

prerogative of mercy'. Mitigation of punishment because of partial insanity was in

stark contrast to the English law on the subject, as stated by Hale:

"There is a partial insanity of mind. .some persons, that have a

competent use of reason in respect of some subjects, are yet under a

particular dementia in respect of some particular discourses, subjects or

applications; or else it is partial in respect of degrees; and this is the

condition of very many, especially melancholy persons, who for the

most part discover their defect in excessive fears or griefs, and yet are

402 ibid
403 G.H.Gordon The Criminal Law of Scotland (2nd ed) (Edinburgh, 1978) p.38I
4°4 ibid
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not wholly destitute of the use of reason; and this partial insanity seems

not to excuse them in the committing of any offence for its matter

capital; for doubtless most persons, that are felons of themselves, and

others are under a degree of partial insanity when they commit these

offences. .The best measure that I can think of is this; such a person as

labouring under melancholy distempers hath yet ordinarily as great

understanding as ordinarily a child of fourteen years hath, is such a

person as may be guilty of treason or felony'''.

It was not until the decision in Dingwall' that the practice was established of

returning a verdict of culpable homicide rather than murder, in those cases in which

responsibility was thought to be diminished. Dingwall was tried for the murder of his

wife by stabbing her with a knife in the arm and side. "Habitually and irreclaimably

addicted to drinking", he committed the fatal deed after his wife had hidden a pint

bottle of whiskey and some money from him, to prevent him from getting more

alcohol. Lord Deas pointed out to the jury that

"if [they] believed that the prisoner, when he committed the [murder of

his wife], had sufficient mental capacity to know, and did know, that

the act was contrary to the law, and punishable by the law, it would be

their duty to convict him' but he "could not say that it was beyond

the province of the jury to find a verdict of culpable homicide if they

thought that was the nature of the offence"".

In deciding whether to convict the accused of culpable homicide rather than

murder, the relevant considerations were

1. the unpremeditated and sudden nature of the attack;

405 Hale Historia Placitorum Coronae, Vol.1 (London 1736), p.30
406 (1867) 5 Irv.466
407 ibid pp.475 & 476
4 8 ibid p.479
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2. the prisoner's habitual kindness to his wife; of which there could be no doubt when

drink did not interfere;

3. that there was only one stab or blow; this while not perhaps like what an insane

man would have done, was favourable for the prisoner in other respects;

4. that the prisoner appeared not only to have been peculiar in his mental constitution,

but to have had his mind weakened by successive attacks of disease. It seemed highly

probable that he had had a stroke of the sun in India, and that his subsequent fits were

of an epileptic nature. There could be no doubt that he had had repeated attacks of

delirium tremens, and if weakness of mind could be an element in any case in the

question between murder and culpable homicide, it seemed difficult to exclude that

element here409.

Dingwall was found guilty of culpable homicide and sentenced to ten years'

penal servitude. It should be noted that Lord Deas did not regard the accused's mental

weakness as the only basis for a verdict of diminished responsibility; Rather, it was

one of a number of grounds which he thought might justify such a verdict' - a view

which he continued to espouse until his retirement in 1887 4 ". A culpable homicide

verdict obviated any risk of a recommendation to mercy being rejected and also left

the treatment of the accused in the hands of the judge who could impose what he

considered to be a suitable sentence'''.

Thus the doctrine of diminished responsibility took 193 years come to fruition,

a delay which Dr.Wright holds its creator, MacKenzie, partly responsible for'. The

object of punishment in early days was primarily retribution and any interference with

the revenge due to the lieges (higher Lords) was unlikely to be met with kindly. (The

accused had to suffer the full penalty as a lesser penalty would not have appeased the

wrath of the lieges at the heinousness of the crime"). MacKenzie was suggesting that

409 ibid
410 G.H.Gordon op cit p.382
411 F.McAuley Insanity Psychiatry and Criminal Responsibility (Dublin, 1993) p.155
412 G.H.Gordon op cit p.388
413 Dr.Wright The Development of Legal Responsibility in the Criminal Law of Scotland PhD 1954
Aberdeen University p.240
414 ibid
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punishment be moderated without explaining that the quality of the act was seriously

to be questioned when the accused suffered from mental illness'''. Part of the fault

may also lie with the Scottish jurists Hume and Alison, neither of whom found

MacKenzie's suggestion acceptable and who went to great lengths to ensure that there

were only two classes of accused - the sane and the insane'. One must also bear in

mind the absence of medical knowledge of the working of the brain and its disorders

and the court, charged with the protection of society, was not willing to show too

much compassion towards the accused lest it be accused of emotionalism'.

Dr.Wright has ventured to suggest that in Somerville (1704) and Spence

(1747) the court was very near to enunciating the doctrine and that had there been

suitable cases following close upon their heels, it is doubtful whether Scotland would

have had to wait until Dingwall before the unveiling of her humane doctrine'''. The

spirit of the doctrine had been living and there for any to take up and consider its

possible application in practice'. Erskine admitted its existence when he said that the

lesser degrees of fatuity saved from the poena ordinaria but he too, focused attention

upon the moderation of punishment without linking it to a reduction in the quality of

the crime'. Dr.Wright feels 421 that the doctrine was beginning to make itself felt as

the nineteenth century approached but in Kinloch (1795) the Lord Advocate, Dundas,

rejected this third category of accused - neither sane nor absolutely furious. Alison

hesitantly acknowledged the lessening of responsibility but he was too closely allied

to Hume to be able to unfetter his mind of the requirement of absolute alienation of

reason422 . At this point in time, a liberal exercise of the Royal prerogative of mercy

permitted the court to adopt a strict interpretation of the kind of insanity which

excused the prisoner and Dr.Wright considers that this also contributed to the delay in

launching the doctrine"•

415 ibid
416 ibid p.241
417 ibid
418 ibid
419 ibid
420 ibid pp.241 & 242
421 ibid p.242
422 ibid
423 ibid
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To some it was disappointing that such an important case as Dingwall had

been heard on circuit and when Tielie 424 was tried for murder neither the

prosecution nor the defence saw fit to refer Lord Ardmillan to Dingwall'. It was ,A)t

to be long, however, before the opportunity arose again and this time the court

ensured that the doctrine was accepted fully as part of the criminal law of Scotland.

John McLean's case' was certified after the jury found him guilty, with a

recommendation to mercy on account of his weak intellect. McLean's medical history

showed a stay of two years in a lunatic asylum and for more than a year he had been

in the refractory ward. It may be that the trial judge (Lord Moncrieff) had found

himself unable to direct the jury on the lines of diminished responsibility as the charge

was theft and the doctrine had been applied in a case of murder only. The court

consisted of the Lord Justice-Clerk, Lord Deas, Lord Young and Lord Craighill. Lord

Deas had no doubt that it was proper for the court to take into consideration, in

awarding sentence, the mental weakness of the accused, saying

"I am of opinion that, without being insane in the legal sense, so as not

to be amenable to punishment, a prisoner may yet labour under that

degree of weakness of intellect or mental infirmity which may make it

both right and legal to take that state of mind into account, not only in

awarding the punishment, but in some cases, even in considering

within what category of offences the crime shall be held to fall"427.

Lord Deas' example was followed by his fellow judges. In several of the cases

in which this direction was given there was evidence of a weakness of the mind by

alcoholism'. Lord McLaren also considered the doctrine of diminished responsibility

..-.......

424 (1875) 3 Couper 152
425 Dr. Wright op cit p.245
426 (1876) 3 Couper 334
427 ibid p.337
428 H.M Advocate v Andrew Granger (1878) 4 Couper 86; H.M. Advocate v Thomas Ferguson (1887)
4 Couper 552; H. Advocate v John MacDonald (1890) 2 White 517; H.M. Advocate v David Kane
(1892) 2 White 386);H.M Advocate v John Graham (1906) 5 Adam 212, all of which are discussed
further in section 2.8 of this chapter.
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to be relevant in a case of child murder 429 . The same judge in H.M. Advocate v

Robert Smith' considered that the judge would be justified in giving effect to the

defence if they found that the accused's mind had become so unhinged by a long

course of verbal persecution that he had finally reacted to a trivial insult by shooting

his tormentors. The Scottish defence of diminished responsibility was restricted to

some debility amounting to brain disease in Aitken'. By 1909, if not earlier, the

phrase "diminished responsibility" was being used by judges and by the 1930's the

stage had been reached at which the defence of insanity was rarely offered in a

Scottish court to a charge of murder 432 . Moreover, the Lord Advocate seems to have

been willing to accept medical evidence of diminished responsibility to reduce the

charge itself to culpable homicide". Thus, almost all the cases where the issue figured

at trial were those in which the Lord Advocate's Crown Office had not been satisfied

that responsibility had been diminished'''.

Despite the finding of the Royal Commission on Capital Punishment (1949-

53) that the Scottish defence of diminished responsibility worked welr, it was not

introduced into English law until 1957. Given its creation in Scotland in 1867, the

adoption of diminished responsibility into English law was a very lengthy process. By

tracing this process it will be seen that, although hastily adopted in 1957 to placate the

opponents of the death penalty, England had ample experience of the defence of

diminished responsibility in the form of the Infanticide Acts of 1922 and 1938 and the

evidence of its satisfactory operation in Scottish law. I will now trace the tentative

steps towards creating the defence which were taken in the Infanticide Acts of 1922

and 1938, prior to the adoption of a full defence of diminished responsibility via the

Homicide Act, 1957.

,
479 H.M Advocate v Abercrombie (1896) 2 Adam 163
430 (1893) 1 Adam 34
431 (1902) 4 Adam 88
437 N.Walker op cit p.144
433 ibid
434 ibid
435 Report of the Royal Commission on Capital Punishment (1949-53) Cmd 8932 op cit p.276
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2.2 THE INTRODUCTION OF THE DEFENCE OF DIMINISHED

RESPONSIBILITY INTO ENGLISH LAW.

2.2.1 Infanticide

English law's first concession to the Scottish practice of reducing murder to

manslaughter on evidence of mental unsoundness, was the introduction of the partial

defence of infanticide in 1922. By tracing the history of this defence I will show its

similarities with diminished responsibility in Scotland and how the adoption of a full

defence of diminished responsibility in English law was just a short step away.

Throughout the nineteenth century determined efforts were made to

circumvent the death penalty in cases of child-murder by women, with the last

execution for this crime occurring in 1849. The insanity defence played a significant

role in the salvation of this class of female murderer from the damnation of the death

penalty. As I have shown in Chapter One, medical evidence of an irresistible impulse,

which was so fervently resisted by the judiciary, was often taken seriously in the case

of women who had killed their children'. Medical theories of puerperal and

lactational insanity were openly embraced by the courts in an endeavour to exculpate

these women, as occurred in Wilson (1864). At the trial of Eliza Dare s for the

attempted drowning of her daughter, Lord Justice Brett stated that "it was a mistake to

suppose that, in order to satisfy a jury of insanity, scientific evidence must be

adduced. If the evidence of facts were such as to indicate an unsound state of mind

that was quite sufficient" and very often verdicts of insanity were returned where its

only evidence was in the commission of the deed itself, particularly where the killing

was accompanied by circumstances of poverty or other hardship439.

The Home Secretary's mercy was a final safeguard against the death penalty

and it is at this point that parallels with the Scottish practice begin. According to Sir

436 See section 1.2, above
437 Described by R.Smith in Trial by Medicine (Edinburgh, 1981) pp.152 & 153
438 14 C.C.C.143 p.144
439 R.Smith op cit pp.148-160 describes a series of these cases.
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George Grey's evidence to the Royal Commission on Capital Punishment of 1866,

Home Secretaries were aware that public opinion was against hanging for infanticide:

"I do not think that it would be possible for any one, consistently with

public opinion, which must have a great influence in these matters, to

carry the sentence in these cases into effect; and that, I believe, is the

opinion of almost every person who tries them'''.

Reprieves were granted to women like Maria Clarke (1851) and Mrs Maria

Chitty44  where circumstances of poverty had prevailed at the time they had killed

their children. Even in as notorious a case as that of Celestina Somner, "the Brighton

murderess", the Home Secretary issued a reprieve after she had been found guilty of

the murder of her ten-year-old stepdaughter'.

By the time the Royal Commission on Capital Punishment of 1866 reported,

infanticide had emerged as an issue of national importance in England'. This

Behlmer attributes to four factors': Firstly, that child-murder had reached such

epidemic proportions by the 1860's as to demand attention from a public normally

disposed to ignore unpleasant social realities. Secondly, that disturbing knowledge of

the practice of child-murder as a custom in British India broke upon the popular

consciousness just when medical journals were starting to decry domestic infanticide.

The County Coroners Act of 1860 was followed by a 17% increase in the amount of

money spent on inquests in England and Wales and this corresponded with a 31%

increase in the number of verdicts of murder returned by coroners' juries. Fourthly,

greater receptiveness to domestic subjects of a sensational nature during a time of

peace ("peace must have offered dull reading") and increased circulation of the

London dailies meant that news of infanticide could make a greater impact on the

national consciousness.

440 Report of the Royal Commission on Capital Punishment 1866, B.P.P.1866, Vol.XXI p.193
441 R.Smith op cit pp.148 & 149
442 ibid p.154
443 G.K.Behlmer "Deadly Motherhood: Infanticide and Medical Opinion in mid-Victorian England"
(1979) 34 Journal Hist.Med.403 p.406
444 ibid pp.406-409
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Despite the perceived scale of infanticide, the evidence given before the Royal

Commission on Capital Punishment of 1866 showed that the law had completely

broken down in relation to child-murder". Shee J. spoke of "the utter and hopeless

failure of the existing theory of the law of murder as respects infanticide"'; Lord

Cranworth stated that infanticide was "practically never" treated as murder";

Bramwell B. had tried nine cases of infanticide and in eight of them the prisoner was

either acquitted or found guilty of concealment of birth (a lesser alternative verdict)

and in one exception the jury found the prisoner guilty of manslaughter'. Lord

Wensleydale had had a great number of cases of infanticide but never a conviction as

"the woman always escaped"' (a plot, which evidence before the Royal Commission

shows that the judges were conspirators to). Keating J. deposed "[i]t is in vain that

Judges lay down the law and point out the strength of the evidence, as they are bound

to do, juries wholly disregard them, and eagerly adopt the wildest suggestions which

the ingenuity of counsel can furnish. .Juries will not convict whilst infanticide is

punished capitally" 45° and in similar vein, Byles J. thought that practically every case

of concealment of birth was in fact a case of infanticide, a crime which had greatly

increased and was of daily occurrence'.

Some explanations were offered for this reluctance to convict infanticidal

mothers. According to Blackburn J. "the whole sympathies of everyone seem to me

against the law which treats this crime as not different from other murders'''. Some

witnesses were of the opinion that child murder was not as heinous as other forms of

murder. A child could not be regarded in the same light as an adult; the loss to the

child could not be estimated. The prevailing view was that the killing of a child by its

mother did not create the same feeling of alarm in society as other forms of murder
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D.Seabome Davies "Child-Killing in English Law" (1937) 1 M.L.R.203 p.217. For the sake of

convenience I treat the evidence before the 1866 Commission in substantially the same manner and
order as Seaborne Davies does in this article.
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