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ABSTRACT

Amidst political choices that appear to favour the older generation, such as the
introduction of Winter Fuel payments and the continuation of the pension triple lock, it
appears to be a good time to be old. By contrast, in Justice and the Politics of
Difference, Iris Marion Young maintains that older people are an oppressed social
group. Far from this being an out-of-date analysis, in this thesis | defend and justify
Young’s claim that older people are oppressed by cultural imperialism and
marginalisation. In doing so | say that it is a specific subset of older people, those
described in critical gerontology literature as “fourth agers”, who experience this

oppression.

The thesis has five chapters. In Chapter One, | set out both Young’s reasoning for
rejecting what she calls the distributive paradigm and her account of the five faces of

oppression.

For Young, it is social groups who experience oppression. In Chapter Two, | therefore
consider how older people can be considered as such. | propose that age cohorts are

social groups. From this, it flows that the older person is a social construction.

Chapter Three addresses cultural imperialism. | say that anti-ageing products
encapsulate cultural imperialism. While third agers suffer harm from this, it is fourth
agers who experience a total Othering. This is because cultural imperialism, in this
case, is motivated by an anxiety of death, and fourth ages are discursively positioned

as in close proximity to it. | say that cultural imperialism leads to marginalisation.

Chapters Four and Five concern marginalisation. In Chapter Four, | consider social
care, and in particular the structures provided by, and which flow from, the Care Act
2014. In Chapter Five, | argue that legally authorised deprivations of liberty amount to

marginalisation.
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Introduction

This thesis makes the case that older people, albeit a particular subset of them, are
oppressed. It is a disconcerting suggestion because to think about ageing is, at its
core, to think about oneself. As the gerontologist Jon Hendricks put it, ‘those of us who
study aging have the unique opportunity to live their subject matter’ (Hendricks, 2008).
It is a personal as well as academic pursuit. | am ageing all the time and while | am
not yet old, | hope to be one day. | say “hope” because old age is no guarantee, and
to think about old age is also to think about death; either a death that arrives after
many years lived or one that punctuates what we had assumed to be the certain flow
of time. | have been a carer for many older people; | have also been a carer for many
dying people. It is impossible to do a job like that and not think, sometimes more
frequently than others, “one day this will be me”. It follows that to write about
oppression and older people is to consider a future in which | may well be subject to

the same oppressive structures that | explore.

While this may be an unconventional way of beginning a PhD thesis, | do not accept
that the relevance of personal experience should be confined to a footnote or a
paragraph of an acknowledgements section. It must be brought to the fore because it
is incumbent upon any responsible theorist to reflect on the way in which experience
has shaped where our thinking has taken us. In taking this approach, | find myself in
good company. Iris Marion Young, on whose work this thesis focuses, also peppered
her philosophy with personal reflections and anecdotes. In my view this elevates her
philosophy from abstract principles to a reassertion of the fact that it is people —
individual human beings — with whom political theory is concerned. For Young, it was
clear that the personal is not just political; the personal is an essential ingredient for

the forming of good politics.

The motivation for this thesis came from the experience of wearing two hats. One hat
was academic — in particular, the academic style that arises from studying a Masters
in Political Theory. The other hat was professional — just like during my undergraduate
degree, | was working as a carer for older people. This was a time of lockdowns, of

confusing tiered restrictions, and grief. For those of us who worked in care, there was



a stark disparity between what the government said of care homes, what was
happening in care homes, and what was happening outside of them. In light of the fact
that this thesis will be published, | have decided to not go into detail about what could
be called the apex event that pushed the general idea of “doing a PhD” into a personal
imperative. It suffices to say that, while | could enjoy almost unencumbered free
movement and association — seeing (and importantly hugging) friends and family,
going out to pubs and restaurants — those who | cared for could not. | did these things
because | could, because there were no restrictions on who | could see. Those
restrictions were reserved for those in care homes and hospitals — the “vulnerable”.
Chapter five will address the idea of vulnerability in greater detail but its figure forms
a shadow that is cast over the entirety of this thesis. Fittingly, chapter fives closes

where the idea for this thesis opened: in the days of the COVID-19 pandemic.

These experiences imbued in me a sense that something was wrong — a wrong that |
thought, and still think, can be said to amount to an injustice. Indeed, aside from the
government’s reactions to the COVID-19 pandemic, there is plenty of research to
support the claim that something is very wrong. ‘Stereotypes and attitudes towards
ageing and older people tend to be more negative than positive’ (Steeden and Swift,
2020: 13), with media representations drawing on a ‘deficit model’ that sees ageing as
intimately associated with decline (Steeden and Swift, 2020: 9). These attitudes
influence behaviour, with older people more likely to be ‘at the receiving end of
negative attitudes in a healthcare setting’ (Centre for Ageing Better, 2023: 16,
emphasis as in original) and, in turn, those who have a poor perception of ageing are
more likely to die younger than those who do not (Centre for Ageing Better, 2023a:
22). Valerie Kneale, an older woman, died in a National Health Service (NHS) hospital
after suffering a serious sexual assault. The perpetrator is still at large. Her sexual
assault is not an isolated event: for years the NHS failed to take seriously the claims
coming from some older people that they had been sexually assaulted in hospital
(Warburton-Wynn, 2021). What, | thought, does political theory have to say about all
of this?
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Political theory and older people

It is no secret that political theorists, and in particular feminist theorists, have a lot to
say about violence. It is also no secret that political theorists have a lot to say about
children. They have less to say about older people. This is a gap that this thesis intends
to fill but this is not to say that nobody has theorised the lives of older people. Critical
gerontology is an attempt ‘to provide robust evidence to challenge long-held
assumptions and beliefs about ageing, old age and older people’ (Bernard & Scharf,
2007: 6). It uses political theory, political economy, the humanities, medical research,
and sociological research to achieve that aim. This thesis brings together critical

gerontology and political theory in a self-conscious and direct manner.

Jean-Jacques Rousseau (1762) placed a great importance on the knowledge of
children, and multiple volumes have considered the rights of the child. In more recent
times, consideration has turned to the voting rights of children. Martin O’Neill (2022)
has argued for the voting age to be lowered to 12 as a way of combatting ‘short-
termism’ in political decision making (O’Neill, 2022: 208). This stands in stark contrast
of the need for Andrei Poama & Alexandru Volacu (2021) to defend older people from
arguments for their disenfranchisement, which emerged with a disturbing intensity
after the votes for Brexit and Donald Trump. At times, theorists have drawn a
connection between older people and children in a way that is breath-taking in its
offensiveness. For example, Giacomo Floris remarks that ‘some older and/or
cognitively impaired adults may have more in common with some children than with
middle-aged and unimpaired adults’ (2023: 33, my emphasis). Notwithstanding the
fact that Floris qualifies the claim as being about ‘some’ older people, it is difficult to
imagine a similar claim about another group getting past peer review. In one breath,
Floris compounds (some) older people with those living with a cognitive impairment

whilst, in the next, ascribing some childlike quality to (some) older people.

When theorists have given close attention to older people, it is often done through the
lens of distributive justice. This is perhaps not surprising: “who gets what” is a defining
question of any welfare state, and contemporary theorists from John Rawls

(1973[1971]) onwards have tried to answer the question. It is not unreasonable for
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younger people to be outraged at the presumptive preference given to the economic
status of some older people. When comparably wealthy older people in the UK are
being given a Winter Fuel Payment, which complements the Pension Triple Lock, it is
not beyond the realms of reason for younger people to think that the needs of older
people are prioritised over that of younger people. Alan Walker’s intervention in the
early 1980s could, with the benefit of hindsight, be seen as somewhat prophetic. The
fact of the matter is that intergenerational tension, in particular but not exclusively
arising from economic arrangements, is as relevant today as it was in the 1980s. In
his essay, Walker exposed the retirement age as ‘determining the structural
relationship between young and old and the depressed social status of elderly people’,
which in turn makes retirement ‘a dominant social process in the lives of older people’
(Walker, 1981: 81). There are two main threads in Walker’s analysis: a) older people
are not as wealthy as we might think, and, b) older people experience a reduction in
social status almost across the board, but certainly if they are from lower socio-
economic backgrounds. In other words, economic class does not disappear when one

retires: it many ways, it becomes more acute.

Norman Daniels’s (1982) now infamous essay considered what resources should be
given to which age groups. In advocating age-related healthcare resource rationing,
Daniels showed that ‘Rawlsian ethics could result in a justification for rationing
healthcare resources on grounds of age’ (Moody, 2007: 131). He was not a lone voice
— Daniel Callahan’s (1987) work on the same topic reached the same conclusion. After
the economic turbulence of the 70s and 80s, and decades of political theory had
distributive justice as its raison d'étre, the stage was set for policy in the early 90s to
frame ‘the issue of justice between generations [...] in economic terms through the
rise of ‘generational accounting” (Moody, 2007: 133). It would be a mistake to see this
as confined to the pages of philosophy journals. During the COVID pandemic, Sir
Patrick Vallance wrote in his diary that Boris Johnson was ‘obsessed with older people
accepting their fate and letting the young get on with life and the economy going’
(Nevett, 2023). Of course not all literature about older people and intergenerational
justice is quite as discomforting. More recently, Juliana Bidadanure (2021) has shifted
the focus from material to nonmaterial goods. She nevertheless still considers these
against a framework of (re)distribution. In chapter one, | return to Bidadanure when |

set out Young'’s reasoning for rejecting what she calls the distributive paradigm. The
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point here is not that it is wrong to consider intergenerational justice and distributive
justice. Rather, the problem is that this primary focus has failed to properly address

the social position of older people.

It would be glib of me to claim that no theorist has given serious attention to the issue
of the social positioning of older people. In her later work, Simone de Beauvoir (1996)
offers personal reflections on age and ageing alongside her study of the older people
of France. It forced attention onto ‘older people in need’ (Moody, 2007: 130). While an

important piece of work, de Beauvoir’s work is limited for two reasons.

First, it is a snapshot in time: an analysis of living conditions in France in later
twentieth-century. A specific geographical outlook need not reduce the overall utility
of a work, and indeed | follow de Beauvoir’s lead by constraining the focus of this
thesis to twenty-first century England and Wales. | have made this choice because
there is no universal, cross-cultural, ahistorical experience of ageing. There is
nevertheless some similarity in the experience of older people within a country’s
boundaries because of its specific legal and cultural structure. As such, in chapters
four and five, the laws | say contribute to the marginal status of older people are

applicable only in England and Wales.

The second reason that the utility of de Beauvoir’s work is limited rests on its existential
framework that runs the very real risk of isolating the individual older person. At the
risk of stating the obvious, older people are not an island. The frustration of one’s life
direction — a cornerstone of the oppression of marginalisation — cannot be corrected
by asserting one’s individuality when the source of frustration is legal structures and
processes. By contrast, and as | discuss in chapter two, Young’s focus on social
groups reveals the interrelated nature of what might otherwise be said to be individual

experiences of social structures.

Iris Marion Young was also engaged with, and alarmed by, the experience of older
people. In her work on the five faces of oppression (explored in more detail in chapter
one), she describes older people as oppressed. Of the five faces — exploitation,
powerlessness, violence, cultural imperialism, and marginalisation — it is the latter two

that she says older people experience. At its core, this thesis is about taking that claim
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seriously. The five faces of oppression are a hermeneutic resource that helps to make
sense of competing claims to oppression. Rather than alighting on a singular definition
of oppression, Young identifies the various meanings being evoked when a group
describes itself as “oppressed”. Each group may mean something different but their
shared social understanding is one of oppression. This means that Young can
describe older people as oppressed while also describing women as oppressed. The
five faces of oppression make it clear that to say women and older people are
oppressed is not say they are oppressed in the same way (though there is some
overlap, particularly at the point of intersecting identities). Instead, they experience
oppression in different ways. While Young does not expound much on the oppression
of older people in her essay on the five faces, she does press the point in other places.
In Justice and the Politics of Difference, she spends a lot of time considering how the
bodies of older people are constructed as undesirable and detestable (Young, 1990:
see chapter 5; see also chapter 3 of this thesis). A later essay, A Room of One’s Own
is dedicated to considering the meaning of home and privacy in the context of ‘aged

care’; that is, care homes.

What is surprising, however, is that little has been written about Young’s analysis of
the social position of older people. In fact, there has been little recent critical
engagement with her five faces of oppression, though there is a wealth of work
discussing the applicability of Young’s framework to different social groups. There
have been two collections of critical essays about Iris Marion Young’s body of work.
One concerns her feminist theory (Ferguson & Nagel, 2009), and another concerns
her work on global relations (Johnson & Michaelis, 2013). Her theory of structural
injustice has been the primary focus of recent scholars. This means that, with the
passage of time, her earlier work has been neglected. This thesis is therefore not just
concerned with older people; it is concerned with reconsidering Young’s account of
the five faces of oppression. While there is much to commend, | disagree with her
positioning of cultural imperialism — the Othering of certain groups — as one face of
oppression among others. While it is certainly oppressive, | say that it is a necessary
condition for the oppression of older people. It is beyond the scope of this thesis to
question whether this could be true of all oppressed groups but, in the conclusion, |

will offer a tentative answer in the positive.
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Before moving on, it is helpful to be absolutely clear about what argument | am
advancing in this thesis. | say that, at a level of generality, Iris Marion Young is correct
to claim that older people are an oppressed social group. However, and as | will explain
in chapter two, Young’s claims about oppression apply only to a certain subset of older

people — those who are described as “fourth agers”.

The “fourth age” is a figment of the social imagination, what Gilleard and Higgs
describe as ‘a feared ‘state of becoming’, an ascribed community of otherness, set
apart from the everyday experiences and practices of later life’ (Gilleard & Higgs, 2013:
368) This captures the very old, those who are dependent and vulnerable. By contrast,
another subset of older people, called “third agers”, occupy a broadly unobjectionable
state of being. Their lives are characterised, in the social imagination, by freedom and
joy. For these fourth agers, | say that cultural imperialism is a necessary condition for
the existence of marginalisation. In other words, without cultural imperialism,
marginalisation of the type | explore would not occur. | will make some suggestion as

to what ought to be done about this in the overall conclusion of this thesis.

Methodological considerations

This thesis travels across disciplines. As has been explained, it is a piece of political
theory that engages with critical gerontology but it also does not stay put within political
theory. While the thesis makes much use of Young’s work, with a primary but not
exclusive focus on the five faces of oppression, | also engage with other theorists,
such as Hannah Arendt in chapter two, Erich Fromm in chapter three, and Philip Pettit

in chapter four.

This is a diverse cast list. It would be fair to say that | am being promiscuous with my
choice of theorists; that some of these theorists have little in common with one another.
For example, while Young found some benefit from Arendt’s ideas, Young adopted
what she found helpful while disregarding the rest. Indeed, in taking what | call a
promiscuous approach, | am following the lead set down by Young herself. She

explained her methodological orientation as such:
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The feminist philosopher as Bandita takes what she finds useful [...] She sleeps
around with other philosophers, often seduced by their brilliance and wanting
to learn from them, and steals away at dawn with a few of their ideas. She never
drags along the whole house and the estate [...] While she may gratefully and
even lovingly acknowledge the source of her constructions, she feels bound by
none of them. Living at the frontiers, respecting no ideas as private property,
acting as messenger among factions, she brings ideas together in unlikely but
fruitful conjunction.

(Young, 1993: 186-187)

Michaele Ferguson has also emphasised this element of Young’s thought:

She never bothered with the task of making the ideas she stole from various
sources philosophically compatible. Rather, Young was driven by what her
political needs were at any particular moment: if a thinker or tradition was
helpful to her in analyzing a political problem, then that was justification enough
to do with it what she needed.

(Ferguson, 2016: 258)"

Despite first appearances, this is not the same as cherry-picking. The ideas still need
to stand up to scrutiny but the ontological and epistemological assumptions
underpinning those ideas need not carry across. In other words, to endorse an element
of one thinker’'s thought is not to take a seat within the rest of their wider theoretical
framework. For example, in discussing Arendt’s account of natality, it does not follow
that | am also bringing the banality of evil along for the ride. Rather, | have looked for
what is useful in understanding the situation of older people, and left aside the rest.
This is what Gillian Rose called a ‘relativism of authority [which] does not establish the
authority of relativism: it opens reason to new claimants’ (Rose cf Wood, 2011: xii). In
other words, no one tradition or thinker has all the answers but there are answers:
answers that we discover by asking around. This also entails challenging what is
generally amenable. As a result, | can challenge what Young says about the five faces
of oppression, making the claim that cultural imperialism is the root cause of the

oppression of so-called “fourth agers”, without dismissing the rest of her framework.

" For Tebble (2002) this is the way to error. In fact, he says, Young’s theory from Justice and the
Politics of Difference to Inclusion and Democracy is really just rehashed liberalism and
communitarianism, and that her joint commitment fatally undermines her argument. In what can only
be fairly described as a stinging rebuke, Young distinguishes between theory and practice, and
asserts the importance of theory as being one that is intended to advance practice; a practice that
already engages in normative justification (Young, 2002: 282-283). On this point, | do not see any
reason to engage further.
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Grounded Normative Theory is an approach to political theory that encourages the
meeting of theory with empirical research. | find it an attractive approach — there is no
reason to sit back and think about the world when it is out there, waiting for its answers
to be discovered. At an early stage in the development of this thesis, | saw it as a
moral imperative to do some of this myself. | thought that it would wrong to write about
older people without talking to older people, and a considerable part of the first year

of this thesis was dedicated to thinking about how best to interview older people.

In time, | saw it as a moral imperative to not interview older people. The structures of
a PhD mean that, before such interviewing can take place, there must be an identified
— and faculty approved — research plan. For those of us who work in political theory,
that means having an overarching theoretical framework. Then, and only then, can the

interviews begin.

If I had taken this approach, | would have been coming to the interviews with the
answers already written. | would have been looking for signs of how older people
experience themselves as oppressed, expecting them to talk in aways that make
sense to my academic ears. In my view, for a political theory project that really takes
into account the experiences of older people to be successful, it needs to start with
nothing, and then use theory to try and reach some order and understanding. After a
not insignificant amount of deliberation, | decided that the wisest, and most ethical,
choice was to frame the thesis as an interrogation of Young’s claim that older people
are oppressed. | have however remained grounded in the “real world” by considering
the existing empirical research of how older people experience the world and

themselves within it. There is no shortage of that.

The path ahead and its limits

The claim in this thesis that older people are oppressed is a complicated one. When
discussing Young, | defer to her use of the general group title “older people”. However,
| do not think it is plausible to describe older people, at a level generalisation, as

oppressed. While | do think all older people are harmed by cultural imperialism, | also
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say it is this cultural imperialism that sharpens the distinction between the so-called
third and fourth age. It is fourth agers, a specific subgroup of the general group “older
people”, that are oppressed by cultural imperialism and marginalisation. | am also
talking about older people in a specific geographical location: England and Wales.
While | do think that my analysis in chapters two and three can probably be
extrapolated to older people in different countries, | do not pursue such a claim.
However, the analysis in chapters four and five is a specific consideration of laws that
only apply in England and Wales. This is necessary because | see marginality as a
relationship created through law — | justify this claim at the start of chapter four. Finally,
my analysis in chapters four and five has some carry across into the lives of younger
disabled people. Despite the similarities, it is important to note that it is not possible to
substitute “fourth agers” for “younger disabled people”. To do so would flatten
difference between the two groups, and assume a level of homogeneity that simply

does not exist.

It is worth repeating that this thesis is not about all older people; it is about a certain
type of older person. In different ways, the first three chapters draw that argument out

to the fore.

In chapter one, the primary aim is to explain how Young’s analysis provides a useful
way for thinking about older people. | begin with her critique of what she calls the
distributive paradigm. Then | set out her five faces of oppression. Rather than detailing
each in great detail, | set aside cultural imperialism and marginalisation in order to
explain why it is that | do not think older people are oppressed by exploitation,
powerlessness, and violence. Finally, | consider challenges to Young’s framework of
the five faces of oppression, and a challenge to her claim that older people can be

described as oppressed.

In chapter two, | address two interlinked points. First | ask, can older people be
considered a social group? Even though | qualify the claim that older people are
oppressed, it is nevertheless important to answer this question because the
third/fourth age distinction exists within the general group of older people. In answer
to the first question, | set out Young’s definition of a social group, and explain why | do

not think her account of seriality is helpful to me. | nevertheless do not think that older
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people become a group: instead, | use Arendt’s account of natality to argue that age
cohorts are a social group, and that (with time) that group becomes old. The question
therefore becomes how to identify when that group becomes old. | do not shy away
from the fact that, for most people, the tipping point is retirement. | nevertheless make
the case that the older person is a social construction, and that ideas of the third and

fourth age can help to give this some sense.

In chapter three, | ask: how can older people be said to experience cultural
imperialism? | will take the anti-ageing industry as an example of the operation of
cultural imperialism in the lives of older people, and further argue that this is connected
with a cultural anxiety about death. | remain loyal to Young, and set out the ways in
which religious beliefs and medical advances have constructed older people as an
Other. These medical advances have led to the burgeoning world of the anti-ageing
industry, and | say that this is the most widespread and socially accepted way that
older people are victims of cultural imperialism. | show that the anti-ageing industry
has been traditionally analysed along gendered lines but also that this misses the
point. In fact, | say that the operation of the anti-ageing industry draws a sharp line
between the third and fourth age — a line that is reinforced and justified because fourth
agers are visibly close to death, and a widespread cultural death anxiety means we
cannot stand to think about this. While third agers are affected by cultural imperialism,
it is fourth agers for whom cultural imperialism is oppressive and leads to

marginalisation.

The next two chapters are concerned with the status of marginality, which | say has
two aspects (with each chapter being dedicated to one of them). While a well-
resourced and wealthy older person may be able to mitigate some of the impacts, this

is unlikely to completely remove its threat.

In chapter four, | ask how older people can be said to be marginalised in the first way
that Young identifies: through a negation of choice, respect, and privacy. | start by
contrasting marginalisation with Young’s account of structural injustice, arguing that
its similarities open up the possibility of understanding law as a structure through which

marginalisation operates. As the Care Act 2014 is the guiding mechanism by which
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social care needs are assessed and provided for, this is my focus. | do not think the

rules it sets out deny choice but do say its implementation denies respect and privacy.

In chapter five, | ask how older people can be said to be marginalised in the second
way that Young identifies: through the denial of the ability to exercise capacities in
socially recognised ways. In particular | argue that deprivations of liberty, authorised
pursuant to the Mental Capacity Act 2005 and the inherent jurisdiction of the High
Court in England and Wales, legitimates the marginal status of older people with a
cognitive or psychiatric disorder. | introduce the Mental Capacity Act 2005, the
implementation of deprivations of liberty, and the inherent jurisdiction: a function of the
High Court that enables judges to make decisions about people who are “vulnerable”
but nevertheless have the mental capacity to make their own decisions. The reliance
on the idea of vulnerability is symbiotic with culturally imperialistic views of older
people. | demonstrate the way in which these deprivations of liberty prevent social

recognition and interaction, undermining self-respect.

Contribution

This thesis is intended to make two contributions. First, and most obviously, it begins
to fill the lacuna in political theory when it comes to older people. As explained above,
the social experience of older people has received little attention from political

theorists. This thesis begins to correct this.

The second contribution is of exploring, and developing, Young’s early work, and in
particular her work on the five faces of oppression. As | say above, there is relatively
little academic work on this topic. This thesis pushes the five faces of oppression,
making the case that cultural imperialism is the foundation for the oppression of older
people, from which it follows that the eradication of cultural imperialism would resolve
the problem of marginalisation. My suspicion is that this can be said of all groups that
we describe as oppressed. While the thesis does not go so far as to make that claim,
the conclusion will have some thoughts on how this could be thought about in the

future.
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Chapter One: Can Young make sense of the old? On Iris Marion

Young’s account of oppression.

Mama, don’t spend me inheritance,

Papa, oh why can’t you see,

You're living in style while | have to rough it,
Can’t you have the good grace to snuff it?

- “My Parents”, Fascinating Aida

1.0 Introduction

The charge has been laid at the door of political theorists that they are ‘altogether too
narcissistic’ (Shapiro, 2002: 596), and spend ‘too much time commenting on one
another’ (Shapiro, 2002: 597) at the expense of being grounded in the “real world”.
This is a situation arising from a view of political theory being separate from political
science; a view that is ‘aided and abetted by the separation of normative from empirical
political theory’ (Shapiro, 2002: 597). Of course, lan Shapiro was not the first political
theorist to recognise this problem. Iris Marion Young rejected a ‘division between
empirical and normative social theory’. In the context of considering distributive justice,
she quite correctly acknowledged that there is a distinction between ‘the empirical
issue of what causes a particular distribution’ and ‘the normative issue of whether the
distribution is just’ (Young, 1990: 29). However, she also acknowledged that the
empirical contributes to the formulation of normative judgements, and normative
judgements require the empirical in order to be evaluative (Young, 1990: 29). For
example, an empirical understanding of the effectiveness of a distributive pattern (i.e.
whether higher taxes do lead to more efficient public services) is fundamental to

evaluating whether that pattern ought to persist.

In Justice and the Politics of Difference, Young combines the normative and the
empirical in order to advance what she calls a ‘politics of difference’. Broadly put, the
need for a politics of difference rests in the fact that denying difference is what

contributes to group oppression, and so a just politics is one that recognises difference

21



(Young, 1990: 10). Thus, one goal of Justice and the Politics of Difference is to
demonstrate how, to make justice claims, one must start with the process of
understanding injustice, which emerges from a denial of difference. This is a
programme that rejects an ideal theory account of politics, which John Rawls
understood to be an approach to theory that imagines the best-case scenario: what
we really want society to be like (Rawls, 1973[1971]: 9). By contrast, Rawls perceived
of non-ideal theory as examining existing injustice with a view to correcting that
(Rawls, 1973[1971]: 279). For Young, ideal theory imagines ‘an audience made up
abstractly of all reasonable persons from the point of view of any reasonable person’
(Young, 1990: 13). Such persons do not exist, which is why critical theory (Young's
fundamental methodological orientation at this stage in her career?) starts ‘from a
specific location in a specific society’ (Young, 1990: 13) rather than the abstract and
hypothetical people contained in Rawls’s original position. In order to make good on a
desire to transcend social injustice, the campaigner must consider the social position
of multiple different groups (Young, 1990: 14) because different individuals, with
different (sometimes competing) interests, constitute these groups®. In order to do this,
one must remain grounded in a ‘specific location in a specific society’. While other
theorists may assist in understanding in a specific location, for Young engagement
with the work of other theorists must not supplant the recognition of the concrete social

position of those experiencing the injustice one is addressing.

Young offers a way of understanding the social condition of some groups in the form
of the five faces of oppression. The primary aim of this chapter is to explain how
Young's analysis provides a useful way for thinking about older people. It will explain
how she gets there, what she says once she arrives, and two ways in which her theory
has been criticised. As | am concerned with Young specifically, | will not introduce the
third/fourth age distinction, and (like Young) refer to “older people” generally. First, |
will explore her reasoning for challenging what she calls the ‘distributive paradigm’:
that is, the way in which theorists of justice have traditionally focussed on matters of

distribution. This is relevant to this thesis because, as | discussed in the introduction,

2| say “at this stage” because there is a reasonable claim to be made that Young'’s later
methodological orientation is to analytical theory.

3 This is what we might now call “intersectionality” but Young does not use the word in Justice and the
Politics of Difference.
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a lot of theory that considers the position of older people does so through the lens of
distributive justice. Second, | will set out her account of oppression and domination,
and explain how it speaks to a republican account of freedom: that is, freedom as non-
domination. Third, | will explain each of her five faces of oppression in turn, explaining
what they are, and then isolating which three are not applicable to older people. In the
end, | agree with Young that only cultural imperialism and marginalisation can be said
to be oppressive to older people. Finally, | will consider three criticisms of her
approach. The first is a rebuttal of the politics of difference: it is easy to deal with it
because | take it from Young’s own work. The second, from Nancy Fraser, argues that
Young's analysis is misleading, though | say that this neglects the hermeneutic benefit
of the five faces. The third, from Higgs and Gilleard (2022), considers Young’'s work
on oppression, and argues that she is wrong because ageism is not an oppression. |
say in response that this is pushing at an open door: Young does not argue that ageism
is an oppression because this flattens difference. Rather, she argues that older people
experience oppression but that, just as with other groups, different facets of an identity

interacts with the identity in order to mitigate or exacerbate that oppression.

1.1 Displacing the distributive paradigm

Before exploring Young’s account of oppression, | will first consider how Young
situates her theory. This rejection of what she calls the ‘distributive paradigm’ is
relevant to the concern of this thesis because, as set out in the introduction, political

theory often considers older people through the lens of just distribution of resources.

Before getting to contemplating injustice, Young considers what she calls the
‘distributive paradigm’ (for example; Young, 1990: 8). She considers this the dominant
way for political theory to think about questions of justice, meaning that any analysis
of claims to justice tend to begin and end with considerations of distribution (Young,
1990: 16). Contemporary (that is to say, 20" century) political theory was shaped by
John Rawls’ (1973[1971]) A Theory of Justice, which conceives of justice ‘as providing
in the first instance a standard whereby the distributive aspects of the basic structure

of society are to be assessed’ (Rawls, 1973[1971]: 9). That is to say: a just society

23



begins with just distribution, and so a political theory of justice must begin by

considering how to create the conditions for just distribution.

The issue of just distribution has dominated the literature concerning older people
(broadly conceived), placing the focus firmly on justice between generations. It has
been satirised by the cabaret group Fascinating Aida who, in their song My Parents,

bemoan the fact that their parents are spending money without a thought for them:

Mama, don’t spend me inheritance,
Papa, oh why can’t you see,
You’re living in style while | have to rough it,

Can’t you have the good grace to snuff it?

As with any good satire, the song captures a very live political issue; that of just
distribution between generations, in the context of an appearance that the needs of
the retired (old) are favoured above the needs of the working (young). Most recently,
this came to the fore in debates about the reduction, and then reinstatement, of a
Winter Fuel Payment for those of state retirement age. The point is not that these
are unworthy debates to be had. The point is that they dominate the discussion,

leaving little room to consider the social experience of older people.

Young juxtaposes theories of justice that restrict an understanding of social justice to
morally just distribution with an appeal for justice that refers not just to distribution but
also to the ‘elimination of institutionalized domination and oppression’ (Young, 1990:
15). In order to eliminate domination and oppression (defined in section 1.2 of this
thesis) one must begin with understanding what it actually is. To talk about justice
requires a comprehensive understanding of injustice; to begin with distributive justice
is to put the cart before the horse. This is because, without an understanding of
oppression and domination, it is not possible to understand why some people do not

have the same opportunities and resources as others.

Young conceives of two problems with the distributive paradigm. In the first instance,
which is related to the above paragraph, the focus on ‘the allocation of material goods’

results in neglecting to give proper attention to the social structure and context that

24



gives rise to these ‘distributive patterns’ (Young, 1990: 15). She does not dismiss the
importance of considering the distribution of material goods because, wherever people
experience material deprivation, issues of distribution and redistribution will be an
important part of any theory of justice (Young, 1990: 19). However, to simply consider
the distribution of resources is to neglect the ‘institutional context’ in which ‘patterns of
distribution of jobs or wealth’ arise (Young, 1990: 22). Young defines institutional
context as, ‘any structures or practices, the rules and norms that guide them, and the
language and symbols that mediate social interactions within them, in institutions of
state, family, and civil society, as well as the workplace’ (Young, 1990: 22). In other
words, the institutional context is what determines the background conditions for both

just and unjust outcomes.

It may be tempting to see Rawls’s focus on the basic structure as an implicit rebuttal
of this criticism but Young conceives of the basic structure as focussing on outcomes
rather than processes. In fact she supports Rawls’s claim that the basic structure ought
to be the subject of justice — the problem is that this needs to be considered in a more
thorough manner than what Rawils offers (Young, 2006). For Young, when theorists of
justice begin with just distribution, they neglect to consider how background conditions
determines who makes decisions (Young, 1990: 22), how and to whom different types
of labour are apportioned (Young, 1990: 23), and how the culture affects social
standing and opportunities (Young, 1990: 23). It is important to understand that Young
does not reject distributive justice but instead wants ‘to broaden the understanding of
justice held by political theorists by displacing the metaphoric talk of persons as
consumers and possessors by talk of persons as doers and actors’ (L6étter, 1999: 94).
This talk of ‘persons as consumers and possessors’ is the second of Young’s problems
with the distributive paradigm. While she does not dispute that a ‘conception of justice
should presume the value of meeting material needs’, an overfocus on possession

and consumption obfuscates the situation with nonmaterial goods.

In moving away from thinking of distributive justice as referring to material goods,
some theorists* conceive of distributive justice as a matter for nonmaterial goods (such

as power and self-respect). However, Young criticises this approach on the grounds

4Young points to Miller (1976) and Galston (1980) in particular.
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that it ‘represents them [nonmaterial goods] as though they were static things, instead
of a function of social relations and processes’ (Young, 1990: 16). She considers three
non-material goods — ‘rights, opportunities, and self-respect’ (Young, 1990: 25) — that

are often discussed by theorists of justice as if they are possessed.

First, she argues that talking about distributing rights, a view she ascribes to Rawls,
means that they are reified (Young, 1990: 27) — they are treated as things rather than
relationships between people. Young gives the example of a right to free speech
(Young, 1990: 25). This is not something that can be distributed because one does
not possess free speech; one relies on others not to constrain one’s speech for a right
to free speech to be realised. Some speech is grossly offensive but it is the fact that
nobody stops a speaker (G) from speaking that makes it free. If G was prevented from
speaking by another person (H) because of the content of her speech, that speech
would cease to be free. It has been restricted not because G has not received her fair
share of free speech but because certain relationships between people have operated
to the effect that H has stopped G from speaking (namely, the fact that H has more
power than G).

Lotter (1999: 92) disagrees with Young’s analysis on the grounds that it does not apply
to Rawls in the way that she claims. In fact, Rawls talks about assigning rights and
duties but does not see them as something to be distributed in the way that Young
claims. | nevertheless do not think that this undermines the point that Young makes:
that rights are dependent upon relationships, and who has more power within a certain
relationship affects the quality of that right. To assign rights and duties is still
dependent on one group having the power to decide what is assigned to whom. In
chapter 5 of this thesis, | will consider the way in which some older people are deprived
of their liberty. While a legalistic framework of human rights does consider liberty to be
aright one possesses, | say that an understanding of the injustice of these deprivations
of liberty is properly seen when liberty is seen as a relationship between persons (in
this instance, between the cared for, the carer, and the state). While carers can attempt
to maximise the freedom of those under their care, they are not giving the older person
more liberty: they are adjusting the terms of their relationship so that the cared for
person can exercise more liberty. Even if | adjusted the focus and said that carers are

assigned duties to ensure the maximum amount of liberty for people under their
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charge, this would not negate the fact that a power relationship is determining who

can (and cannot) do something.

Second, Young considers the question of opportunities. It is, she says, misleading to
‘talk about some people having “fewer” opportunities’ (Young, 1990: 26). She gives

the example of education:

[E]ducation is primarily a process taking place in a complex context of social
relations. In the cultural context of the United States, male children and female
children, working-class children and middle-class children, Black children and
white children often do not have equally enabling educational opportunities
even when an equivalent amount of resources has been devoted to their
education.

(Young, 1990: 26)

In a similar way, in Chapter 5 of Justice Across Ages, Bidadanure talks about the
opportunity to work as something that ought to be distributed fairly so that younger
people have a right to work and older people have a duty to retire. As Young points
out, however, individuals are enabled to have opportunities rather than being given
opportunities: ‘it makes no sense to speak of opportunities as themselves things
possessed’ (Young, 1990: 26). The important distinction between giving an opportunity
and enabling an opportunity is that enablement refers to rules and practices that make
something possible. Again, when opportunities are seen as something enabled, the
focus shifts not to what an individual is doing but what the social structures are that
affect this. On this analysis Bidadanure is incorrect to talk about a duty to retire
because the suggestion prioritises blame over structure. On the other hand, an
opportunity does not exist in-and-of-itself. In chapter 4 of this thesis, where | address
social care legislation in England and Wales, talking about older people being given
the opportunity to socialise with others (as the Care Act 2014 does)would fail to fully
address the social relationships and structures that make this possible. The
opportunity is not something that is given; rather, it is something that older people are
enabled to have the opportunity to do by, for example, by organising transport

services.

Third, Young considers the question of self-respect. Again, this is not something that

can be distributed. While she acknowledges that Rawls does not speak of self-respect
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as something that is distributed, ‘he does suggest that distributive arrangements
provide the background conditions for self-respect’ (Young, 1990: 27). This is wrong
for similar reasons that it is wrong to talk of distributing rights and opportunities: ‘people
have or lack self-respect because of how they define themselves and how others
regard them’ (Young, 1990: 27). In other words, self-respect arises from the interplay
of cultural messages and institutional constraints. In chapter 5, | agree with Young that
certain institutional conditions result in a lack of self-respect. In this context, to think
about self-respect as an entity that can be distributed would entail assuming that the
person deprived of their liberty simply needs to be spoken about in a different way.

This would not however change the material reality of their life.

All of this speaks to a broader problem that distributive theorists think about justice
through the lens of patterns, which results in a ‘static social ontology’ (Young, 1990:
30). This ontology rests on an assumption that to make social judgements is to think
about possession, which is misleading because it means theorists fail to think about
the institutional rules that determine what people do (Young, 1990: 25)°. Furthermore,
and more concerningly, this approach treats justice as ‘abstract from the temporal flow
of everyday interaction’ (Young, 1990: 28). In other words, it neglects the fact that
individuals act with (at least partial) knowledge of institutions, rules, and structures;
the actions that we complete in this knowledge serve to reproduce structures (Young,
1990: 29). Young does have some common ground with the libertarian Robert Nozick,
who criticises patterned theories of justice: that is, those theories of justice that
prioritise a certain pattern. However, she argues that, by focussing on isolated
patterns, Nozick misses the bigger picture. A particular pattern at a particular time is
not the problem; the problem is ‘the reproduction of a regular distributive pattern over
time’ (Young, 1990: 29). Thus, it is not the harm caused to one older person at one
particular time that can be taken in isolation; it must be analysed through the lens of
the broader social context — a social context that, | say, is suffused with cultural

imperialism.

5 This is similar to Erich Fromm’s distinction between the having and being mode of existence. | will
return to this in chapter three.
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The most obvious response to Young'’s criticism of the distributive paradigm is that
she is simply wrong. In actual fact, the distributive paradigm can accommodate
matters of institutional and social background if it concerns itself with social power.
This is a criticism that Young takes up (Young, 1990: 30), and to which she responds
on three grounds. The second and third grounds are concerned with the fact that talk
of distributing power posits power as something that is ‘in the hands of a few’, which
ignores the fact that power is something enacted within larger structures, with the
compliance of others (Young, 1990: 31-32). For example, a judge may have power but
this power can only be exercised to the extent that other people (such as prison guards
and lawyers) are compliant (Young, 1990: 31). This reveals that something exists
below the surface of this enactment of power, which can be revealed through

discussing Young’s first criticism.

Here, she returns to the argument that power is a relation, not a thing (Young, 1990:
31). Power may well be exercised with the use of certain resources: for example,
money can mean that someone is able to pay a bribe to an election official so that the
power of office is conferred upon them. However, it is not the money itself that is power
(Young, 1990: 21). Rather, it is relationships that determine who has power and how
that power can be used. An abuser may be said to have power over a person. It is not,
however, the fact that they have a tracker (a resource) on a person’s phone that gives
them power. It is the unequal relationship between the two people, which includes
coercion and manipulation, that have resulted in one person having power over the
other. The tracker is an expression of that unequal power. What a theory of justice

needs to do first is understand how certain relationships work.

Young does not discount the importance of distributive issues of justice (Young, 1990:
33). However, as this section has shown, Young is concerned with widening the

concept of justice.

1.2 Domination, oppression, and republican freedom

Having displaced the distributive paradigm, Young asserts that a theory of justice can

only be built on an understanding of injustice: namely, oppression and domination. |

29



will set these out in this section, and then consider her relationship with republican

accounts of freedom.

Young understands politics to encompass anything that is ‘potentially subject to
collective evaluation and decisionmaking’ (Young, 1990: 34). This is everything from
institutional organisation, social practices, cultural meanings, and action done in public
(Young, 1990: 34). Politics therefore encompasses not just the actions of the state but
also concerns ‘rules, practices, and actions in any other institutional context’ (Young,
1990: 34). In this way, the scope of justice is also something that covers everything

political.

To see how this is the case entails addressing what Young takes justice to mean. To
an extent, she agrees with Rawls that the basic structure is the subject of justice.
However, she maintains that Rawls looks at structure ‘in the wrong way. He [...] is
looking for a part of the society, a small subset of its institutions, that is more
fundamental than other parts’ (Young, 2011: 70). In fact, social structures are not part
of society at all: ‘instead they involve, or become visible in, a certain way of looking at
the whole society, one that sees patterns in relations among people and the positions
they occupy relative to one another (Young, 2011: 70, emphasis in original). To
consider the role of structure is to consider how the actions of many different
individuals within multiple institutions ‘converge in their effects to produce such
patterns and positioning’ (Young, 2011: 71). That is to say, a structure is something
that is created and maintained across different spheres: in the operation of the law,
the operation of banks, the media industry, and so on. Thus, an evaluation of whether
something is just must consider relations between individuals, and also ‘whether the
socially caused positions they are in afford them fair opportunities, especially when
compared with the positions of others’ (Young, 2011: 72). If so inclined to ascribe a
definition of justice, which Young did not aim to do in Justice and the Politics of
Difference (Card, 2009: 148)°, one would say that a just society would be one in which

oppression and domination does not exist, and difference between and within groups

6 For Lotter (1999: 94), Young ‘fails to redefine the concept of justice’ and therefore ‘does not create
conceptual space where her conception of justice can fit in comfortably.” | prefer Card’s explanation
that this is not something Young aimed to do.
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is recognised. This is what she calls the politics of difference. In section 1.5 of this

chapter, | will turn to some criticism of this politics of difference.

When, in the political arena, a claim is made that something is wrong and requires
change, the person or people making that claim are ‘making a claim about social
injustice’, either in distribution or in the functioning of social institutions (Young, 1990:
34). In other words, a criticism of a policy is both a criticism of that policy as unjust,
and an assessment that it ought to be changed. This is best explained by way of
example. An anti-abortion activist may well make the claim that abortion is an act that
is wrong, and that the law should be changed to make abortion illegal. When they do
so, they do not just make a moral claim but also make a claim about social injustice.
They are saying “our social institutions should protect everyone, including the unborn.

It is an injustice that the unborn can be treated in this way”.

A potential problem with seeing social injustice in this way is that it results in ‘an
enlarged conception of justice’ (Young, 1990: 36). That is to say, there is a risk that
people’s religious and moral beliefs also become subsumed into considerations of
justice. This would have two negative effects. First, it would rapidly expand the political
into the private sphere, which would demean the political and deny a place of
sanctuary from the public (Arendt, 1998[1958]: Ch2). Second, it would have the
potential (depending on other background conditions) of creating a situation whereby
an account of justice must make adjustments for all these different types of beliefs.
Given the vast array of beliefs, including some which liberal democratic societies
reject, this would be both incoherent and create injustice (see also Badano & Nuti,
2024). For Young, itis clear that injustice refers to systematic wrongs rather than moral
wrongs (Young, 2011: 71). Of course, something can be assessed as an injustice and
also be considered a moral wrong. However, something can be a moral wrong (such

as lying) without being an injustice.

Young is also clear that she only conceives of social justice as referring to ‘institutional
conditions, and not to the preferences and ways of life of individuals or groups’ (Young,
1990: 36). In other words, justice is not concerned with claims about the good life but
a theory of justice can be complemented with an account of human nature.

Recognising the potential oppressive after-effects of such a claim (Young, 1990: 36-
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37; see also ch5), Young endorses what could be referred to as a “human nature lite”.
She conceptualises persons as ‘doers and actors’ who are interested in: ‘meeting
material needs, living in a comfortable environment, and experiencing pleasures’
(Young, 1990: 37).” Thus, the matter for social justice becomes (ultimately) an
evaluative one: how does a society contain, and support, institutional conditions that
are necessary for these values to be realised? (Young, 1990: 37). Rather than
engaging in ideal theory, in imagining what these institutions might look like, Young
declines to be lifted from the concrete social situation in which she finds herself
(Young, 1990: 4).

In the interests of containment, Young reduces values down to two general values,
and a corresponding social condition that inhibits them. The first value is ‘developing
and exercising one’s capacities and expressing one’s experience’ (Young, 1990: 37).
The social condition that inhibits this is oppression. Oppression can include both
material deprivation and maldistribution but also extends beyond that (Young, 1990:

38) — see section 1.3 of this chapter. It prevents,

people from learning and using satisfying and expansive skills in socially
recognized settings, or institutionalized social processes which inhibit people’s
ability to play and communicate with others or to express their feelings and
perspective on social life in context where others can listen.

(Young, 1990: 38)

The second value is ‘participating in determining one’s action and the conditions of
one’s action’ (Young, 1990: 37). The social condition that inhibits this is domination,
expressed through ‘institutional conditions which inhibit or prevent people from
participating in determining their actions or the conditions of their actions’ (Young,
1990: 38). A person (A) resides in structures of domination when another person (B)
can determine their actions without any type of reciprocity; that is, when A cannot
determine the actions of B. There is significant overlap between oppression and

domination but Young’s five faces of oppression reveal inhibitions that are not

" Young claims that a similar account is put forward by Bernard Williams (Young, 1990: 104-105).
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produced by domination (Young, 1990: 38). It is also the case that not all those who

are subject to domination are also subject to oppression.

This account of oppression and domination can be understood through reference to
the republican account of freedom as non-domination. While | maintain that this theory
can be used to explore the implications of some oppression (marginalisation in
particular) it is important to note that, at the stage she wrote Justice and the Politics of
Difference, Young was not explicitly endorsing this view. However, in a later work,
Young endorses Pettit's account of republican freedom (Young, 2000: 32-33; 259).
For his part, Pettit thought that an account of republican freedom can give common
cause to the groups who Young describes as oppressed (Pettit, 1997: 124) in the
sense that it helps to see the inherent injustice of this oppression, how it operates, and
what should be done about it. So, what is the republican account of freedom as set
out by Pettit?

For Pettit, an agent or agents (A) is unfree if another agent or agents (B) can dominate
them. B dominates A ‘if and only if they have a certain power over that other, in
particular a power of interference on an arbitrary basis’ (Pettit, 1997: 52). First,
interference can be overt acts of interference (such as B locking a door while A is
inside), which Pettit calls ‘coercion of the body’. Second, interference can manifest as
more subtle acts, such as manipulation, or through ‘agenda-fixing, [or] the deceptive
or non-rational shaping of people’s beliefs or desires, or the rigging of the
consequences of people’s actions’ (Pettit, 1997: 53). Choice, he says, is the ability to
think ‘I can just do that, or | can just refuse to do that, what | do in this choice is up to
me’ when presented with options for action (Pettit, 2009: 104). Pettit asserts that it is
‘alien or alienating’ control over a range of choices that has ‘a negative impact on
freedom of choice’ (Pettit, 2009: 102). This alien control can exist without interference:
all that is necessary is that B is ‘ready to interfere should the controlled agent [A] not
conform to a desired pattern or should the controller have a change of mind’ (Pettit,
2009: 103). This undermines the ‘deliberative assumption of personal choice’ (Pettit,
2009: 107); that is, the ability to think, “I can just do that, or can | just refuse to do that”.
In other words, there need not be direct interference for a person to be unfree. Instead,
there needs to be the ability to interfere on an arbitrary basis — that is, in a way that

does not track the interests and wishes of A. This type of unfreedom inhibits the
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development and exercise of one’s capacities (Young, 1990: 37), because thinking I
can, or will not, do X” is fundamental to this faculty. This type of unfreedom is therefore

oppressive in nature.

By contrast, non-alien control is the label that Pettit ascribes to describe non-arbitrary
interference. Non-alien control occurs when there are equal resources available to
stop interference, and the interference is ‘subject to adequate checking’ (Pettit, 2009:
116). When somebody interferes in this way, they track the interests of those over
whom they interfere with, and they do so on a ‘non-factional basis’ (Pettit, 1997: 65) —
that is, without regard to specific values. An example is that of a judge, whose actions
are constrained by ‘constitutional arrangement [that] works effectively’ (Pettit, 1997:
65). For Carter, Pettit is simply describing a negative account of liberty (that is, one of
non-interference) but pushes it further by then justifying interference in the exercise of
liberty if itis done in a moral way (Carter, 2000: 45). This, Carter claims, ‘robs freedom
of any independent moral weight it might have had’ (Carter, 2000: 45) because it is
not left to the agent to make independent moral assessments of an action. Pettit rejects
Carter’s contention that this makes his account of freedom a moralistic one. He claims

that to describe interference as non-arbitrary is simply to describe it,

by reference to whether as a matter of fact the interference is subject to
adequate checking. Interference will be non-arbitrary [...] to the extent that,
being checked, it is forced to track the avowed or avowal-ready interests of the
interferee; and this, regardless of whether or not these interests are true or real
or valid, by some independent moral criterion.

(Pettit, 2009: 116)

However, this discussion makes way for a far more serious critique of republican
freedom. Kramer (2009) advocates for a probabilistic account of liberty: as most
people will have some form of power over others, the question for assessing
unfreedom must be how probable it is that agent B will interfere with the choices of
agent A. He gives the (obviously hypothetical) example of a giant, who in every way
is capable of asserting ‘an autocratic sway over his community’ (Kramer, 2009: 47). If
the giant decides to move away from the village and live in isolation, Kramer maintains
that those in his community are no longer unfree. While there is an agent who could
dominate them, the probability that he will is so low that the villagers can be said to

enjoy freedom. On the other hand, the republican account would say that those in the
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community are still unfree because there is a potential dominator who could interfere
in their choices. As Pettit puts this claim against republican freedom (though admittedly

not in a way that directly engages with the hypothetical giant):

| do not see that if someone powerful is endogenously restrained in some
measure from actually interfering with others — restrained, say, by a shift of
attitudes or habits — then any potential victim of interference is liberated in
corresponding measure [...] The potential victims suffer a loss of freedom, so it
is suggested [by Kramer], only in direct proportion to the controller’s probability
of actually interfering.

(Pettit, 2009: 123)

The example of the benevolent giant does not pose as serious a problem for
republican freedom as Kramer might suppose. It is true to say that there would be
increased liberty for those in the community if the potential interference of the giant
becomes ‘effectively unavailable’ (Pettit, 2009: 123). However, Kramer’s thought
experiments make no such adjustment. The giant could return at any point and
interfere as he so wishes. | agree with Pettit that, ‘even if the probability of the
controller’'s imposing a sanction is reduced, this will not remove the alien control
exercised over the victims’ (Pettit, 2009: 123). Imagine a person, C, who is in a
relationship with another person, D. This relationship is characterised by abuse
exercised by D over C, though only when D has had a drink of alcohol. Having begun
to consume alcohol, D locks the doors of the house, refuses C’s right to leave, and
demands he does exactly as instructed. Failure to do this results in physical violence.
For much of the day, D is a “pleasant” person in the sense that D does not physically
abuse C, and nor does D disrupt C’s ability to spend time with others. However, as the
day goes on and D begins to drink, C becomes subject to this abuse. When taking a
probabilistic account of freedom, the case could be made that C only becomes unfree
when D has a drink of alcohol. To the contrary, | maintain that C is not free for the
entirety of the day because D holds arbitrary power to interfere with his actions. It is
surely no reassurance to C to think that he is only unfree once the first bottle has been
opened. As Pettit puts it, ‘no matter how substantial the consolation on offer, it will not
give you or others any reason for thinking that you are now less unfree than you were
previously’ (Pettit, 2009: 124-125). Pettit rightly identifies this as ‘a sticking point’
between advocates for a republican conception of freedom, and those who oppose it
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as being what s, in essence, rehashed negative liberty (Pettit, 2009: 125). It is a bridge

that will not be crossed — and that, says Pettit, is perfectly acceptable.

As mentioned above, Pettit conceives of republican freedom being relevant to Young’s
five faces of oppression: he sees freedom as non-domination giving ‘common cause’
to each group of people that Young identifies as oppressed (Pettit, 1997: 124). This
means two things. First, it lends itself to the claim | made above that oppression can
be conceptualised as a form of unfreedom, as a result of arbitrary power being held
over groups. This will be particularly important in chapters four and five. Second, it
means that the politics of difference that Young is advocating for is one that requires
a commitment to nondomination. This is less relevant to the overall direction of this

thesis because | do not press too hard into how to establish a politics of difference.

| have so far situated Young’s claims about domination and oppression within her
wider claims about politics and justice. Now | will turn to how Young develops her

account of oppression.

1.3 The five faces of oppression

Young is conscious of the fact that there is a dichotomy in the way people talk about
injustice. On the one hand, there are many people who would not describe injustice
as oppression (Young, 1990: 39). “Oppression” is not only associated with colonialism
but has also been used to describe ‘the evil perpetrated by the Others’, such as
Communist countries (Young, 1988: 271). To put it another way, many see
“‘oppression” as something that is experienced in Stalin’s gulags, and not during a shift

at Sports Direct.

On the other hand, many social movements consider oppression to be ‘a central
category’ (Young, 1990: 39), something that is imperative to an understanding of their
experience in the social world. It is not produced by the actions of a tyrant but is
something that is reproduced by ‘the everyday practices of a well-intentioned liberal
society’ (Young, 1990: 41). Such an account of oppression makes it something that

occurs structurally. Here Young defers to Miranda Frye, who also recognised that the
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use of the word oppression is contentious (Frye, 2005[1983]: 84). To make sense of
how oppression can be structural and also centred in everyday practices, Frye likens
it to a birdcage. If, when shopping for a pet bird, you look at each bar at a time, you
cannot understand why the bird is constrained. It is only when you ‘step back’, and
see that these are not individual bars but that they amount to a cage, that you can see
why the bird cannot go anywhere: it ‘is surrounded by a network of systemically related
barriers’ (Frye, 2005[1983]: 86). Each individual bar does not hinder its ability to fly
away but, when each bar becomes related to each other, the problem becomes crystal
clear. Furthermore, while an individual bird is in the cage, it is there because it is a
bird. If it were a member of the species slug, there would be little-to-no use to have it
in the cage. In much the same way, an individual person experiences certain
constraints because they belong to a certain group (Frye, 2005[1983]: 87). In chapter
two, | will address how Young defines a social group. For now, it is enough to stress

that oppression is a condition of groups.

While oppression as a birdcage may be a neat metaphor, it does not help to adduce
its operation in the lives of some groups of people. Part of the problem is that the term
‘oppression” is used quite often but there is very little discussion of its meaning
(Young, 1990: 40). This results in a situation where gay men may describe themselves
as oppressed while women may describe themselves as oppressed. There is,
however, a difference-in-kind between the two groups. With no functional
understanding of what “oppression” is, social movements will struggle to find shared

experience.

Young does not actually want to claim that women and gay men are talking about the
same thing when they describe themselves as “oppressed”. Given that oppression is
an inhibition of developing and exercising capacities, which is done by the confluence
of different factors and a different combination of these factors, it would be difficult to
talk about oppression as having ‘one essential definition’ (Young 1990: 42). Instead,
Young takes oppression to be referring to ‘a family of conceptions and conditions’
(Young, 1990: 40). These are (in the order Young addresses them): exploitation,
marginalisation, powerlessness, cultural imperialism, and violence. The first three
relate to power relations at play in the material life, in the practice of labour, whereas

the final two refer to power relations that exist in the culture, that is to say on a cultural
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plain that is not necessarily tied to labour (Young, 1990: 58). A group need only
experience one of these ‘faces’ to be considered an oppressed group — Young simply
divides them like this in order to give voice to different ways of understanding
oppression. In other words, the five faces of oppression is a hermeneutic resource,

which is a point | develop in section 1.5 of this thesis.

Exploitation

Young takes the most time talking about exploitation. It is based on Marx’s theory of
exploitation which explains the persistence of class structure (Young, 1990: 48). The
worker is given the illusion of being free — she freely signs a contract, she freely
receives a wage — but in fact she is in chains. This is because the capital owner is
driven by a need to create surplus value (profit). The capitalist therefore finds ever
new ways to reduce the portion of the working day that is taken up by meeting costs
of labour (such as overheads and wages). The labourer could stop once this moment
is met but she is not allowed: the rest of her working day is then dedicated to the
creation of surplus value, which benefits the capitalist. In other words, the benefits of
her labour is transferred to the capitalist. This is one example of exploitation as

oppression, which is class based.

Young does not stop here, and goes on to discuss the way in which exploitation
interacts with sexual and racial distinctions. In the first instance, she discusses the
work of feminists (see, for example; Okin, 1989) who have problematised the way in
which women’s unpaid labour transfers power and status to men (Young, 1990: 50).
Women may experience the type of Marxist exploitation in their position as wage
labourers but, as a group, they also experience gendered exploitation ‘in which their
energies and power are expended, often unnoticed and unacknowledged, usually to
benefit men’ (Young, 1990: 51). This can occur through an unequal division of

household labour or the fact that women are more likely to care for older parents.

As for racial distinctions, Young sets out the ways in which ‘racialized groups in the

United States, especially Blacks and Latinos, are oppressed through capitalist
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superexploitation [sic®] resulting from a segmented labor market that tends to reserve
skilled, high-paying, unionized jobs for whites’ (Young, 1990: 51). She perceives of
‘menial labor’ (Young, 1990: 52, emphasis in original) as a way of demonstrating the
way in which racial groups suffer exploitation because ‘wherever there is racism, there
is the assumption, more or less enforced, that members of the oppressed racial group
are or ought to be servants of those, or some of those, in the privileged group’ (Young,
1990: 52). She points in particular to the ways in which domestic servants are often
‘dark- or yellow-skinned’ (Young, 1990: 52).

All of this does not just result in distributive injustices but derives from ‘the relationship
of force between capitalists and workers, the fact that the unequal exchange in
question occurs within coercive structures that give workers few options’ (Young,
1990: 53). Thus, the injustice inherent to exploitation rests in the fact that it is, ‘a
transfer of energies from one group to another to produce unequal distributions, and
in the way in which social institutions enable a few to accumulate while they constrain
more’ (Young, 1990: 53). Simple redistribution will not correct this issue. A proper
solution requires a fundamental restructure of the reorganisation of structures that

determine who works, how they work, and why they work.

Marginalisation

Marginalisation, much like exploitation, is not a concept that Young has created
herself. It is rare to see “marginalisation” as a stand-alone concept — it is instead used
to capture different forms of exclusion from social life, from not being recognised as
knower to being unable to set the direction of one’s life. In general, there are three

types of marginalisation: economic, social, and political.

For Young, marginalisation is ‘the most dangerous form of oppression. A whole
category of people is expelled from useful participation in social life and thus potentially
subjected to severe material deprivation and even extermination’ (Young, 1990: 53).
Those with marginal status are those who ‘the system of labor cannot or will not use’,
with one example being older people (Young, 1990: 53). While this does talk to

8 The phrase is usually hyphenated.
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material deprivation, Young conceives marginalisation as much larger than that in the

following ways.

When taking marginalisation to refer to more than injustice in distribution, Young
identifies two categories of marginality. ‘First, the provision of welfare itself produces
new injustice by depriving those dependent on it of rights and freedoms that others
have’ (Young, 1990: 54). It is an exclusion from equal citizenship. Whereas exclusion
from citizenship once took the form of being ‘housed in institutions’, ‘today the
exclusion of dependent persons from equal citizenship rights is only barely hidden
beneath the surface’ (Young, 1990: 54). Young identifies the way in which certain
groups, such as the old and the disabled, ‘are subject to patronizing, punitive,
demeaning, and arbitrary treatment by the policies and people associated with welfare
bureaucracies’ (Young, 1990: 54). Of course, is not just the old and disabled who
experience this: single mothers can also experience this type of marginalisation. This
is something that Young examines on a personal level in House and Home (Young,
1997b), where she reflects on the way in which her mother was subject to patronising

and arbitrary treatment by social services.

The groups subject to this treatment see their privacy invaded, rules enforced upon
them, choice denied, and respect demeaned. In A Room of One’s Own (Young,
2005b), where she describes her father-in-law’s demeaning experience of sharing a
bedroom in a care home, Young provides a stark example of this type of
marginalisation. The power exercised over them is arbitrary in that groups cannot
know for sure when or how this power will be exercised: these groups are therefore
unfree in the republican sense. Furthermore, not only do these groups rely on others
to meet their needs but these needs are constructed for them (Young, 1990: 54) in the
sense that an external agent decides what they need. | will make the case for how this
operates for older people in chapter four, where | will examine the Care Act 2014. | will
also argue that this is an example of individuals being unfree in the sense that they

are dominated by those who yield arbitrary power.

% Young takes this to be a fact of the past but | dispute that claim. See Series (2022) and chapter 5 of

this thesis.
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Dependency does not need to be oppressive (see chapter four, section 4.3, of this
thesis). However, dependency can lead to the second injustice of marginalisation: it
‘blocks the opportunity to exercise capacities in socially defined and recognized ways’
(Young, 1990: 54). This in particular refers to those who live in institutions, whose
structures and processes result in the ‘deprivation of cultural, practical, and
institutionalized conditions for exercising capacities in a context of recognition and
interaction’ (Young, 1990: 55). When | discuss this element of marginalisation, in
chapter five, | will have a particular focus on older people with cognitive disabilities. |
will show how Deprivation of Liberty Safeguards (DolLS) legitimate this type of

marginalisation.

Powerlessness

Powerlessness speaks to a distinction between a professional and non-professional
class (Young, 1990: 56). Many people do not participate in making decisions about
their lives, and in this way lack power — they take orders and rarely give them. (Young,
1990: 56). Those who are powerless lack ‘authority, status, and sense of self that
professionals tend to have’ (Young, 1990: 57). In the first instance, professionals
acquire their expertise, such as through a university education, and this allows them
to bolster their status in a way that is not open to non-professionals (Young, 1990: 57).
Second, these professionals may not be direct supervisors but have more autonomy
over their day. Non-professionals lack this autonomy. It is this that gives rise to the
distinction between a middle and working class, between a so-called distinction
between mental and manual work. This results in the two groups being segregated
from one another: in the places they live, who they socialise with, and what their tastes
(in food, in holidays, etc) are (Young, 1990: 57). Young’s concern here is equivalent

to a distinction between council estates and private housing estates.

The distinction between a professional and non-professional class extends beyond
material benefit because it also speaks to the way in which being a professional gives
a sense of ‘respectability’ (Young, 1990: 57-58). This privilege is best seen in the

dynamics of race and sex: ‘working-class white men [...] are often treated with respect
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until their working-class status is revealed’ (Young, 1990: 58). Here, class is not just

about economic income but also about who can exercise power in the workplace.

Cultural imperialism

This thesis will return to cultural imperialism on a frequent basis, and | have no
intention of dealing with it in too much detail here. It is the other, and only other, face
of oppression that Young says that older people experience. Here, culture refers to
‘the symbols, images, meanings, habitual comportments, stories, and so on through
which people express their experience and communicate with one another’ — it can
affect the social standing of persons and what opportunities are open to them (Young,
1990: 23). Thus, cultural imperialism is understood as the experience of, ‘how the
dominant meanings of a society render the particular perspective of one’s own group
invisible at the same time as they stereotype one’s group and mark it out as the Other’
(Young, 1990: 58-59).

In other words, a dominant group has its experience universalised, and anything that
does not align with this universalisation is made invisible at the same time that it is
held as Other. This Other is defined as ‘deviant’, meaning that the oppressed group’s
experience is both not given room for expression in such a way that denies it as
something that is socially meaningful (Young, 1990: 60). In chapter three | will discuss
anti-ageing products as an example of the way in which the older person is presented
as something that is deviant in the sense that old age is seen as something one wants
to avoid. The dominant attitude of society is that looking old can, and should, be
avoided. In this sense, | argue that all older people experience cultural imperialism

because these products express a rejection of the aged body.

Claudia Card argues that cultural imperialism can sometimes be a misnomer. She
makes the claim that, in Inclusion and Democracy, Young (2000) reimagined cultural
imperialism as domination rather than oppression (Card, 2009: 155). Regrettably,
Card does not provide any specific example of where Young claims this, and | have
been unable to locate a moment in the text where this is made explicit. Card’s

argument can nevertheless stand on its own merits. In considering denazification after
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the Second World War, she makes the reasonable claim that this process had the

explicit aim of destroying Nazi culture. However, she asks, was this really imperialistic?

It forcibly imposed democratic values on a very undemocratic society. Sounds
like domination. But was it also oppressive? | would say, rather, the opposite.
It liberated others from Nazi oppression. It did not hinder the development of
the capacities of those who had become Nazis.

(Card, 2009: 155)

Nancy Fraser identified a similar problem: she considered that, on Young’s account,
‘neo-Nazi skinheads’ would also be oppressed by cultural imperialism but ‘we do not
wish to affirm’ those differences (Fraser, 1995: 179). This appears to betray a tension
in Young’s definition of cultural imperialism because it seems counter-intuitive to
describe any attempt to make a certain group’s perspective invisible as ipso facto
oppressive. In some instances, such as the process of denazification, it is a moral and
political good. Indeed it would be difficult (or at least one would hope) to find somebody
who was not willing to say that the process of denazification was a good. In the round,
| say without hesitation that those who are oppressive are not, in turn, oppressed when
a political structure or actor(s) attempts to mitigate the oppression that they are
responsible for. This may result in domination in the sense that individuals are not free
to continue to be oppressive, and processes like denazification could be described as

cultural domination.

It is also worth pointing out that the Nazis were a political association that shaped
German culture. Denazification sought to remove Nazi cultural symbols and
conditioning, not German cultural symbols and practices. As | will explain in chapter
two (see section 2.1), an association is different from a social group, and it is only
social groups that experience oppression. In my view, which | think is the most loyal
interpretation of Young's text, cultural imperialism becomes oppressive in
circumstances where a group is constructed as “Other” because of their group

membership rather than something they have done as part of an association.

Violence
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The type of violence that Young sees as oppressive is systemic in nature, meaning
that it is tolerated, enabled, and/or encouraged (Young, 1990: 63). This is not just
physical violence but also ‘harassment, intimidation, or ridicule simply for the purpose
of degrading, humiliating, or stigmatizing group members’ (Young, 1990: 61). It is the
most empirically grounded of the five faces of oppression: Young cites research about
instances of sexual assault of women, racist violence including that which is
perpetrated by the police, and an increase in violence against gay men and lesbians.
Young stresses that it is not an action itself that make violence oppressive; rather, it is
the social context in which those acts take place that amount to oppressive (systemic)
violence. In my view, there are four conditions that must necessarily be satisfied before
a conclusion is reached that violence is an oppression in the way that Young describes
it.

The group condition.

First, violence is oppressive when it is directed at members of a group because they
are members of that group. In particular, the ‘members of some groups live with the
knowledge that they must fear random, unprovoked attacks on their persons or
property, which have no motive but to damage, humiliate, or destroy the person’
(Young, 1990: 61). The examples she gives, in the context of the United States, are
‘women, Blacks, Asians, gay men, and lesbians’ (Young, 1990: 61). Direct
victimisation is not enough to reach a conclusion that violence is oppressive. Rather,
it is oppressive because members of oppressed groups live in the knowledge ‘that

they are liable to violation, solely on account of their group identity’ (Young, 1990: 62).

The social practice condition.

Second, violence is a social practice in the sense that ‘it is a social given that everyone
knows happens and will happen again. It is always at the horizon of social imagination,
even for those who do not perpetrate it’ (Young, 1990: 62). It is because it exists as a
social practice that violence is oppressive rather than only a moral failing (Young,
1990: 62). This type of violence is a social practice in that the idea of perpetrating
violence against a member of a certain group does occur to individuals: ‘the idea of

rape will occur to many men who pick up a hitchhiking woman’ (Young, 1990: 62, my
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emphasis)'?. In some instances, violence will be seen as “called for” (such as racist
violence following a perception that somebody is somehow acting “out of place”).
While the perpetrator of violence may be an individual, acting alone, the social nature
of violence means that individuals also form some type of association through which

they perpetrate violence together.

The predictability condition.

Third, violence is tolerated to the extent that ‘third parties find it unsurprising because
it happens frequently and lies as a constant possibility at the horizon of the social
imagination’ (Young, 1990: 62). Even when perpetrators of group-directed violence
are apprehended, they ‘often receive light or no punishment. To that extent society

renders their acts acceptable’ (Young, 1990: 62, my emphasis)*'.

The irrationality condition.

Fourth, violence is irrational. While some theories of violence explain the motivation
as a desire to maintain privilege, Young conceives of violence as ‘motivated by fear or
hatred of those groups’ to which the violence is directed (Young, 1990: 62). The
possible motives include the will to hold power or the victimisation of the vulnerable
(Young, 1990: 62-63). Here, some type of insecurity is at play on the part of the
violators, and Young explicitly ties it with her discussion (in chapter five of Justice and
the Politics of Difference) of loathsome bodies. She explains that this fear or hatred is
‘bound up with fears of identity loss. | think such unconscious fears account at least
partly for the oppression | have here called violence’ (Young, 1990: 63). This idea is

then pressed further still:

Cultural imperialism, moreover, itself intersects with violence. The culturally
imperialized may reject the dominant meanings and attempt to assert their own
subjectivity, or the fact of their cultural difference may put the lie to the dominant
culture’s implicit claim to universality. The dissonance generated by such a
challenge to the hegemonic cultural meanings can also be a source of irrational
violence.

(Young, 1990: 63).

0] take Young here to be following the lead of feminists like Andrea Dworkin and Catharine
MacKinnon.
" For an example, see the debates on sentencing perpetrators of rape.
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1.4 In what ways are older people not oppressed?

The rest of this thesis is dedicated to the idea that older people are oppressed by the
faces of cultural imperialism and marginalisation. This leaves the faces of exploitation,
powerlessness, and violence. It is worth spending some time to justify the claim that
older people are not oppressed in these three ways. To reiterate, | am proceeding on
the assumption that older people are a social group. | will justify this claim in chapter

two.

Exploitation

It could be said that older people are oppressed by exploitation. It would not be
possible to make this argument on a solely Marxist account of exploitation because
this is heavily demarcated by the workplace. At the risk of stating the obvious, older
people do not make up the majority of the labouring class. Many of them are retired.
It does not seem reasonable to describe older people, as a group, to be exploited in

this way.

This argument could however be made to stand when considering the way in which
the energies of older people are expended in the care of grandchildren’?. While not all
older people have grandchildren, drawing attention to this specific subset of older
people would be acceptable in the way that my discussion of marginalisation draws
attention to a particular subset of older person. The general idea would be as follows:
the energies and power of older people are expended, in a way unnoticed and
acknowledge by their now adult children, for the purpose of caring for their
grandchildren. This unpaid work transfers power and status to their adult children

because they benefit from the free time to work and socialise.

Despite the fact that this appears like a compelling claim, and one that | originally

intended to defend in this thesis, | will not make the argument that older people are

'2 For a review of the literature on grandparenting see Hayslip et al., (2019).
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oppressed by exploitation. First, it seems inappropriate to describe the process of
grandparenting in this way without first asking older people what they think of their role
as grandparents. Having discounted interviews with older people because | had
already begun the process of theory building (see my discussion in the introduction to
this thesis), | was not in a theoretically or empirically sound position to pursue the

hypothetical further.

Second, where grandparenting is something undertaken so that parents can go to
work, it seems natural to describe this as the exploitation (in the Marxist sense of the
word) of their adult children: they are compelled to labour as wage-labourers, and must
leave their children to do so. In this formulation, the older person is making this
labouring possible but she or he is not oppressed by the structural relations that lead
to this compulsion in the first place. | am therefore not convinced that it is appropriate

or accurate to describe older people as oppressed by exploitation.

Powerlessness

The claim could be made that older people experience powerlessness not in the
workplace but in all other areas of their life. They retire, and there are fewer formal

opportunities for them to develop skills.

The argument does not hold. First, the quite simple fact is that Young is concerned
with relations in the workplace. To detach the concept of powerlessness from this
context would make it almost meaningless. If | were to do that, the argument could be
made that children are oppressed by powerlessness because they are forced to go to
school. Is that oppression? | think not. Of course there are some older people who
work but it is unlikely to the point of implausible that the specific group of older people

that | conceptualise as oppressed, those in the fourth age, are working.

Second, while | accept that | could disconnect the effects of powerlessness (such as
group segregation) from the source of powerlessness (the workplace), | do not accept
that it would be useful. Some older people have more expendable income, which
allows them to access certain things that they previously have been unable to do so.

They can learn new skills, and they can direct the ways they will spend their time.
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While | am making the case that some older people experience oppression, this does
not mean that there are not some benefits from being old. For those older people who
do not have expendable income, it would be more accurate to describe them as
marginalised because those without expendable income become dependent on

welfare agencies. | return to this issue in chapter four.

Violence

Young does not identify older people as victims of systemic violence that amounts of
oppression. In my view Young was correct to not identify older people qua the social
group older people as victims of systemic violence that amounts of oppression. This
is because those experiences do not satisfy the predictability condition or the group

condition.

The predictability condition is a framing of incidents of violence against specific social
groups as unsurprising to third parties — it is ‘a constant possibility at the horizon of the
social imagination’. It is not at all clear that this is true of the violence experienced by
older people. ‘Violence is often perceived to be a problem of the young’ (Rosen et al.,
2019: 1630), making the violence faced by older people ‘invisible’ because of a lack
of reliable data collection (OHCHR, n.d.). When reports of this violence are made

public, it is perceived as shocking and often comes as a surprise.

Ann King, who was living with dementia, was 88 years old when she moved to an
Essex care home. Amidst increasing concerns of the standard of care, her family
installed hidden cameras in her bedroom. These cameras captured streams of abuse,
including being hit by a rag that had been used to clean a toilet and being ‘taunted,
mocked and sworn at when she was in distress’ (Booth, 2022a). When Ann King had
moved to the care home, her family did not expect this. A long-form interview with
them explains that they thought ‘it [the home] looked safe and stimulating [...] it
appeared reassuringly expensive’ (Booth, 2022b). In a similar way, an undercover
investigation conducted by the BBC at a Scottish care home revealed widespread
neglect (see MacPhee, 2025). Footage from a camera hidden by one of the family

members revealed one man not having his continence pad changed for over 12 hours,
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and a carer drinking from his jug. His family told the BBC that, when they looked
around the home, ‘we just fell in love with the place’. A woman living at the home had
expressed a wish to not have her personal care delivered by male carers. Secret
recording by the BBC showed that this was ignored, which caused her distress. Her
family member told the BBC, ‘I trusted them. And they’ve seriously let us down, and
they’ve let her down’. What is clear is that, despite its prevalence, this type of abuse
is not ‘a constant possibility at the horizon of the social imagination’. By contrast,
following the rape and murder of Sarah Everard by a serving police officer, an editorial
for The Guardian described the Metropolitan police as facing ‘a profound crisis of faith’.
A campaign group, Reclaim These Streets, was established with the aim to use
legislation, education and community action to ensure no woman has to be asked to
“Text Me When You Get Home” again’ — a clear indication that the type of violence
experienced by Sarah Everard is a possibility for women, always at the horizon of the

social imagination.

Of course, it may be possible to work around Young’s definition, and remove the
predictability condition. It follows that, if | were to do this, | would be stepping away
from Young'’s understanding of violence. While following Young's lead does not import
an unquestioning acceptance of every part of her analysis, it does not follow that |
should disregard what is fundamental to Young’s work just so that | can make the
argument | want to. Young’s inclusion of the predictability condition is fundamental to
her account of violence, and helps to preserve the distinction between widespread
violence and violence as oppression. Elsewhere in her exposition of the five faces of
oppression, she claims that working-class people experience oppression. History
shows that this group, and in particular those who go on strike, do experience violence.
In some ways, this is widespread. However, it is not an oppressive violence because
it is not irrational (that is, it does not happen because of a sense of identity loss)
whereas other types of violence, like xenophobic violence, are. In the case of violence
directed against strikers, there is clearly a moral failing. In the same way, there is a
moral failing in the violence experienced by older people. Itis, however, not oppressive

in the way that Young describes.

When thinking about older people and violence, | am also not convinced that the group

condition is satisfied. In other words, | do not think it is possible to assert with any
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confidence that violence is directed at older people because they are members of that
social group. Rather, | favour the softer explanation that the vulnerability of some older
people (as | will explain in chapter two, they are people described as “fourth agers”)
makes them more likely to experience violence because institutional arrangements

resulting from marginalisation creates sufficient conditions for widespread violence.

Compassion in Care, a charity that supports whistle-blowers from the care sector, has
published a report about abuse inflicted on the gay residents of some care homes. In
one instance, a staff member had reported to the charity that they had witnessed

abuse:

| had only been working nights for a couple of shifts when | withnessed the most
awful abuse. The night staff called me into a residents [sic] bedroom and told
me the person was gay and verbally abused him.

Later that same night | was in the laundry room when | heard this man
screaming and | quietly went down the hallway and saw through the half open
door these two staff repeatedly hit the man in the groin area. | reported it to the
manager the next morning, but nothing happened.

(Chubb, 2023: 2)

Another story in the same report recounts a whistle-blower’s initial belief, which they
doubted, that other staff members were trying to prevent a gay resident from receiving

care. This then reached a crescendo:

One day | overheard these staff calling this person a perverted bastard, and
that he was evil. | told them | was reporting them, and | went to the manager.
This kind of incident happened around eight times and each time | reported it.
The final time | went to management, they said | was like a broken record and
that | should learn to be less sensitive.

(Chubb, 2023: 2-3)

This is clearly violence perpetrated against older people — indeed, it is most likely they
could be described as “fourth agers”, who | say are oppressed. To the extent that
reports to the charity were common enough that they felt compelled to publish a report
on the matter, this violence is widespread. Nevertheless, | do not think that it is
membership of the group older people that gives rise to this violence. Rather, and
considering just these two examples, it is the membership of a group we might

describe as “‘gay men”. The violence and intimidation are connected to their sexuality
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(this point is explicit in the first example, and demonstrated by the reference to
“‘perversion” in the second). The relevance of age and disability is in the fact that this
meant the two men moved to an institutional setting where they became vulnerable to
violence — violence that they may well have experienced as younger men, because of
their sexuality, but to which they are unable to escape as a result of their
marginalisation. To put it another way, this violence is oppressive, but it does not
happen because of belonging to the group considered old. Rather, a status of
marginality intersects with other group memberships to make violence more likely.
Even if other group memberships do not give risk to a risk of violence as oppression,

| say that marginality makes violence widespread.

Instead of claiming that violence is a unique face of oppression experienced by older
people, | favour the claim that violence is intimate with the marginalisation | am
concerned with in this thesis. In these contexts, the violence experienced by older
people does satisfy the social practice condition because marginalisation constructs
the contexts within which violence is possible. The irrationality condition is also
satisfied because, as | will show, it is motivated by a sense of identity loss
encapsulated by cultural imperialism. However, the group condition is still not satisfied.
While membership of a certain social group makes somebody vulnerable to
marginalisation, the experiential plain of violence is mediated by other group
memberships. Of course there are some intersections between identities, which | will

discuss in the context of sexual violence and mental capacity.

In a sense, then, violence is the enforcement arm of both cultural imperialism and
marginalisation. While it happens in oppressive social contexts, ones that | say
construct a status of marginality for certain older people, the violence is not in-and-of-
itself oppressive. Rather, violence is a force that contributes to the perpetuation of
oppression. Understanding violence and marginalisation as intertwined will also go
some way to demonstrate how cultural imperialism provides the justificatory cause for
marginalisation. It is foundational to it. The violent treatment of certain older people
reveals a dissonance in identity — one that is most clearly demonstrated through

violence. | will return to this idea in chapters four and five.
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1.5 A consideration of Young’s critics

There has regrettably been less attention paid to Young’s theory of oppression as her
other work. This is quite probably because 'oppression does not constitute a major
category in Young's recent work', with the majority of scholarly work about the faces
of oppression being an application of it to a variety of different circumstances
(Ferguson & Nagel, 2009: 15). This makes the task of finding a worthwhile criticism of
the approach that | take in this thesis difficult. | will therefore proceed as follows. First,
| will discuss an objection to her general approach of a politics of difference that she
discussed (in chapter three of Inclusion and Democracy). Second, | will discuss a
pointed criticism of Young’s rejection of a general definition of oppression. Third, | will

discuss a criticism of Young'’s description of older people as oppressed.

Against the politics of difference

In Inclusion and Democracy, Young responds to critics of her account of a politics of
difference. Those critics conflate a politics of difference with identity politics, and claim
that the individual’s identity is lost amidst the group. | will respond to a claim like this,
couched in more sympathetic language, in chapter two. For now, it is worth getting to
the crux of the matter — that people who interpret the politics of difference like this are
objecting to ‘the divisiveness of such claims’ (Young, 2000: 107). This can be seen in
the approach taken by communitarian critics of the politics of difference (Young, 2000:
83-84) who see it as setting up too many competing interests that risk undermining the
common good. This would lead to a fractured politics, one in which there are an

overwhelming amount of justice claims, and unity becomes a distant hope.

| agree with Young that

appeals to a common good that exhort people to put aside their experienced
differences will not promote justice when structural inequality or deep
disagreement exist [...] group-based conflict or disagreement is more likely to be
avoided or overcome when a public includes differently situated voices that
speak across their difference and are accountable to one another.

(Young, 2000: 107).
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This has two strands. On a basic level, itis a repetition of the importance that theorists
ought to be concerned with structures, with relationships between groups. Those
structures affect access to just outcomes even it is divisive to draw attention to them.
In other words, ignoring a problem does not make it go away. Injustice undermines the
common good; demanding reprisal does not. On a more discrete level, the above
quotation affirms that the politics of difference does not create the demand that those
groups that make claims about injustice should just be affirmed in their belief, however
unreasonable. Rather, it affirms that group members who claim to be victims of

injustice ought to be listened to in the same way that anybody else is.

Recognition and Redistribution: Against the five faces of oppression

Young faced sharp criticism from Nancy Fraser'3, who made the claim that Young’s
definition of oppression has a ‘bipartite character [...] it turns one of its two faces
toward problems of culture and the other toward problems of political economy’.
(Fraser, 1995a: 170). The problem, said Fraser, is that remedies for the cultural faces
of oppression may entail recognition but recognition will not solve political-economic
problems. In fact, recognition ‘is no substitute for redistribution’ (Fraser, 1995a: 171).
For Young, Fraser was being ‘brazenly dichotomous’ (Young, 1997: 150) and this
leads her to ‘misrepresent feminist, anti-racist and gay liberation movements as calling
for recognition as an end in itself (Young, 1997: 148). A politics of difference must
recognise the way in which ‘cultural denigration of groups produces or reinforces
structural economic oppressions’ (Young, 1997: 159), such as ‘those on the wrong
side of heterosexual matrix [who] experience [...] unjustly limited access to resources
and opportunities’ (Young, 1997: 157)'. Simply put, social movements themselves do
not aim for only recognition or only redistribution. For her part, Fraser was incredulous
in response: ‘Iris Young and | seem to inhabit different worlds. In her world, there are
no divisions between the social Left and the cultural Left’ (Fraser, 1997: 126). In any
event, Fraser rejected the suggestion that she was posing an ‘either/or choice between

[...] redistribution and recognition’ (Fraser, 1997: 126). Instead, she was wanting to

'3 In addition to the text cited in the main body, see also Fraser (1995b)
4 Think, for example, of gay people who lost their jobs in the United States government during what

became known as the Lavender Scare.
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draw attention to the fact that the cultural implicates the distributive, and the economic
implicates recognition (Fraser, 1997: 128). In perhaps her most direct and pointed
criticism of Young’s entire approach, strangely reduced to a footnote, Fraser describes

the five faces of oppression as

deficient. The five-fold plural schema she proposes to characterize ‘group
oppressions’ is ad hoc and under-theorized. Indiscriminately missing items from
different regions of conceptual space, it contains nothing that cannot be
analyzed from the standpoints of redistribution, recognition, or both.

(Fraser, 1997: 128n4)

In my view, Young was wrong to describe Fraser dichotomous as if to imply she herself
had not been. Whether she came to regret it or not, in Justice and the Politics of
Difference Young does separate the five faces of oppression into two general
categories. Exploitation, marginalisation and powerlessness ‘occur by virtue of the
social division of labor’ (Young, 1990: 58). She then describes cultural imperialism as
‘a rather different form of oppression’ (Young, 1990: 58). Furthermore, in her
discussion of violence, Young separates oppressive violence from violence faced by
strikers, which does (at least) imply a separation between the economic and the
cultural (Young, 1990: 62). That being said, there are clear hints in her discussion of
cultural imperialism, notably in her inclusion of the example of a difference of ‘workers
from professionals’ (Young, 1990: 59), that she does not see the cultural and economic
as completely separate. | have some sympathy for Fraser's concerns but do not think

any of it is fatal.

Where | think Fraser got it wrong, and what needs further comment, is her footnoted
description of the five faces of oppression as ad hoc, under-theorised, and something
that can be subsumed into the general categories of redistribution of recognition (or
both)'®. On the contrary, | think there is great benefit in having a pluralised account of
oppression. Rather than relying on gatekeepers of knowledge, the five faces make
oppression identifiable. Individuals can say “l experience this”, and be specific about

what it is they experience'®. In other words, the five faces of oppression are an

'8 Taking a similar approach, Zutlevics (2002) argues that Young would have done better to rely on a
singular definition of oppression as something that inhibits the capacity to exercise resilient autonomy.
| disagree with that for mostly the same reasons that | disagree with Fraser (see main body).

'6 As the analysis in chapters four and five will show, redistribution will not solve the wrong of
marginalisation faced by older people.
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important hermeneutic resource that helps people to ‘have appropriate
understandings [...] [and] make sense of their social experiences’ (Fricker,
2010[2007]: 148). Without access to these resources, an individual's experience
cannot be incorporated into collective understanding (Fricker, 2010[2007]: 158). It is
instead understood as something that is located solely at the site of the individual,
which serves to entrench and perpetuate the oppression that an individual
experiences. An individual being able to make sense of their experience, and connect
it explicitly to the experience of others, is a good that supersedes the tidiness of
reducing to two categories. Indeed, Young sees a benefit of having a plural
categorisation of oppression because it is able to ‘accommodate the variations in
oppressive structures that position individuals and groups, and thus to resist the
tendency to reduce oppression to one or two structures with ‘primacy” (Young, 1995:
151). In other words, the five faces validate individual and group experience at the

same time as giving it voice.

Against ageism as an oppression

This being said, it may still be the case that it is not helpful, and potentially harmful, to
talk about oppression and older people. This is an argument advanced by Paul Higgs
and Chriss Gilleard (2022): two gerontologists who engage with a range of disciplines,
including philosophy, to conceptualise the experience of older people. | will make
frequent reference to them in the next two chapters. They accept that talking about
ageism as an oppression is a powerful tool (Higgs & Gilleard, 2022: 1), and one that
has been put to good use by social movements such as the Gray Panthers (Higgs &
Gilleard, 2022: 2). However, a historical examination of the concept of oppression,
including Young (Higgs & Gilleard, 2022: 2-4), takes Young’s account of oppression

in a way that is too isolated from her other arguments.

Having considered the idea of oppression, Higgs and Gilleard reject the idea that
ageism should be considered an oppression because it ‘risks homogenizing the

complexity of later life’ (Higgs & Gilleard, 2022: 5)'". After all, the so-called baby

7 A version of this objection is familiar to me because it has been made almost every time | have
discussed the main claim of this thesis. However, the argument in those settings is somewhat less
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boomers are the one of the biggest promoters of anti-ageing (Higgs & Gilleard, 2022:
5), and there is a difference in economic power between some of the (poorer) young
and some of the (richer) old (Higgs & Gilleard, 2022: 4). To describe ageism as an
oppression is to flatten these differences, and disregard the different intersecting

identities that older people inhabit'®.

This is an argument that speaks to Bailey’s (1998) criticism of Frye’s claim that
oppression is like a birdcage. Bailey argues that Frye fails to take privilege into
account. In distinguishing privilege from ‘earned advantages’ (Bailey, 1998: 109),
which are things like skills or talents, Bailey argues that privilege is something that
grants exceptions to certain individuals (Bailey, 1998: 110). She gives the example of
the working-class philanthropist (Bailey, 1998: 109), whose community service earns
her a reputation that confers a status otherwise reserved for those of a “higher” social
class. It seems counter-intuitive to speak of her as oppressed. In the same way, it

seems counter-intuitive to describe the richer older person as oppressed.

This thesis does not make the argument that ageism is an oppression. It makes the
argument that a certain type of older person experiences oppression that is motivated
by cultural imperialism. However, this oppression can be mitigated by different factors,
including class and sex. It is not only me to whom this has occurred — the argument
that Higgs and Gilleard put forward is one foreshadowed by Young. She recognises
that the five faces of oppression pluralise oppression as a category but in a way that
avoids ‘constructing an account of separate systems of oppression for each oppressed
group: racism, sexism, classism, heterosexism, ageism, and so on’ (Young, 1990: 63).
Her reasoning is twofold. First, this way of thinking about oppression would fail to
accommodate similarities between the oppression of different groups (Young, 1990:
64). Second, this would represent ‘the situation of all group members as the same’
(Young, 1990: 64). One could say it ‘risks homogenizing the complexity’ (Higgs &
Gilleard, 2022: 5) of group experience.

refined: usually, people will say something along the lines of “older people are oppressive” or “what
about old people who are well off”. It is noteworthy that this concern has not been raised when | have
discussed the main claim of this thesis with those who work in the field of gerontology.

'8 | would also add to this that ageism itself is not necessarily only something that older people
experience. The young do experience it too, meaning it is too imprecise a concept for thinking about
the specific experience of older people.
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To put it another way, when Higgs and Gilleard engage with Young in their argument
against the view of ageism as oppression, they are simply agreeing with what Young
says a few pages later. It is true that some people have conceived of ageism as an
oppression, and their analysis in cases such as those do stand. However, to shift the
lens from ageism to the experience of older people means that there is more space
for the complexity of the category to be taken into account. In this way, it is possible
to speak of older people as oppressed without denying that, in some ways, some older

people are better off than some others.

Overall, while | accept that there is some merit in the arguments of both Fraser and
Higgs and Gilleard, | am not convinced that they suitably rebut my engagement with

Young to explore the oppression of older people.

1.6 Conclusion

This chapter has been concerned with what Young actually says. First, | explored her
criticism of what she called the distributive paradigm — the tendency to think about
justice in terms of distribution. This criticism amounts to the claim that prioritising
distribution is to put the cart before the horse. Just distributive outcomes can only arise
when the structures are just. Second, | explained the distinction between domination
and oppression. | also introduced the concept of republican freedom, which Young
endorsed later in her career, and which is implicit in her five faces of oppression. Third,
| set out what the five faces of oppression are: a hermeneutic resource for
understanding oppression. | said little about cultural imperialism and marginalisation,
the two faces that Young says older people experience, and focussed on justifying
why | do not think older people are oppressed by exploitation, powerlessness, and
violence. Finally, | considered three criticisms of Young’s work. | see no merit in the
criticism of the politics of difference as contrary to the common good, do not perceive
it is as desirable to reduce oppression to one definition, and make it clear that
describing some older people as oppressed is not the same as defining ageism as an

oppression.
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Chapter Two: On the idea of older people as a social group

Beneath the stains of time
The feelings disappear
You are someone else

| am still right here

“‘Hurt”, Johnny Cash

2.0 Introduction

Iris Marion Young is clear: oppression is a condition of groups rather than one of
individuals (Young, 1990: 40). At the same time, she identifies older people as
oppressed. The two arguments, inextricably linked, pose a particular challenge.
Namely: in what way can older people be understood as a social group? If they can, |
can proceed with the argument that older people are oppressed. If they are not, and
instead older people are individuals who do not have a connection between them, the
argument falls to its knees. It could be argued that older people are not a social group
because they simply happen to step into old age. Indeed, there is not even a common
agreement about when somebody becomes ‘old’. To consider whether older people
are a social group, therefore, is intimately connected to the question of who counts as
‘old’. This chapter will answer both of those questions but the answer to what
constitutes an older person can only be reached by first considering whether older
people can be understood as a social group. | maintain this because, by working
through how older people can be understood as a social group, it becomes clear that
the social group of older people does not suddenly spring into existence. In fact, older
people have always been a social group by virtue of their membership of an age
cohort. This therefore makes an understanding of who constitutes an older person

fairly straightforward.

This chapter makes three main claims. First, | will defend Iris Marion Young’s account
of a social group. While | agree that her transition to the consideration of women

through reference to seriality was appropriate, | defend the account of a social group
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as relevant to understanding older people as a social group. Second, | will argue that
age cohorts are social groups. | will do this by examining Hannah Arendt’s account of
natality and plurality, and demonstrating how this presents a special connection
between people of a similar age. Thus far, | will have treated older people at a level of
generalisation. | will sharpen the distinction in what follows. Third, | will argue that the
older person is a social construction, and that a particular type of older person is being
addressed when talking about the oppression older person. | do this by exploring the
distinction, drawn by the critical gerontologists Chris Gilleard and Paul Higgs, of the
third and fourth age. In sum, the third age can be seen as extension of middle age; it
is a widely unobjectionable state of being. The fourth age is a dreaded state of
becoming, one to which negative cultural messages are attached. Both of these are
socially constructed and one, the fourth age, is constructed by reference to culturally

imperialised views. This is an idea that will be pursued in the next chapter.

2.1 Young’s account of a social group

| will first discuss Young’s account of what constitutes a social group, and dismiss the

claim that it holds an essentialising tendency.

Young’s understanding of a social group is fairly static throughout her thinking but has
gone through at least two different iterations. In her first rendition, Young writes that
she does not want to ‘attempt to define a social group’ but instead provides ‘several
marks which distinguish a social group from other collectives’ (1989: 259). In Justice
and the Politics of Difference, published a year later, Young is more confident. Here,

she writes that a social group is,

[A] collective of persons differentiated from at least one other group by cultural
forms, practices, or way of life. Members of a group have a specific affinity with
one another because of their similar experience or way of life, which prompts
them to associate with one another more than with those not identified with the
group.

(Young, 1990: 43)

However, there is substantively very little difference in terms of the content between

the two pieces of writing. The most obvious is that in Justice and the Politics of
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Difference (1990), Young employs more explicit examples, whereas in Polity and
Group Difference (1989) the argument is much more theoretical. In explaining Young’s
conception of a social group, | will make reference to the later piece with the exception
of two occasions. The firstis to flag up an explicit reference that Young makes to older

people; the second is in order to make her argument clearer.

Young sees it as important to define a social group because she perceives political
philosophers as having erred on the grounds that they conceive of groups as either
aggregates or associations. This, she argues, is unsatisfactory because both
approaches are methodologically individualist (Young, 1990: 43) — they are concerned
with individuals and ignore wider structures. The first, an aggregate, refers to ‘any
classification of persons according to some attribute’ from eye colour to postal address
(Young, 1990: 43). Social groups, however, are not aggregates because a social
group is intertwined with a social status rather than ‘objective attributes’ (Young, 1990:
44). One such example of these attributes, or ‘arbitrary classifications’ as she
previously referred to them (Young, 1989: 259), is ‘years lived’ (Young, 1989: 259). In
other words, it is not just the fact that older people have lived a certain amount of years
that constitutes them as a social group — it is their social reality that does this. This
social reality is ‘identification with a certain social status, the common history that
social status produces, and self-identification’ (Young, 1990: 44, my emphasis). For

Young, when these factors exist, a social group is present.

The second conception of groups, associations, is equally undesirable for the
purposes of identifying a social group. An association is ‘a formally organized
institution, such as a club [...] the association model recognizes that groups are
defined by specific practices and forms of association’ (Young, 1990: 44). The Nazi
Party was one such association, as are contemporary neo-Nazi associations (see
chapter one, section 1.3, of this thesis). For Young, to see an association as a social
group is to fall into error because this model, just like the aggregate model, ‘implicitly
conceives the individual as ontologically prior to the collective, as making up, or
constituting, groups’ (Young, 1990: 44). Associations, she argues, are formed and
established by individuals, and these individuals have a sense of self that is prior to,
and mostly independent from, the association of which they are a member (Young,

1990: 44-45). For example, a neo-Nazi association is comprised of people who have

60



an ideological commitment to Nazi ideology that then draws them into association with

other neo-Nazis. This is not the case for social groups. Social groups, Young argues,

[Clonstitute individuals. A person’s particular sense of history, affinity, and
separateness, even the person’s mode of reasoning, evaluating, and
expressing feeling, are constituted partly by her or his group affinities. This does
not mean that persons have no individual styles, or are unable to transcend or
reject a group identity.

(Young, 1990: 45)

What does this mean? Young is arguing against what she describes as an ‘individualist
social ontology’, one that sees the ‘authentic self as ‘free, and self-made, standing
apart from history and affiliations’ (Young, 1990: 45). In other words, Young is pushing
against a view of the subject that is formed in isolation from other people. That way of
thinking is illusionary; instead, an individual is defined against a criterion that has
already been used to identify and define others. Their place in the social world is
carved out through reference to certain attributes that a group of other people have.
Young borrows the concept of ‘thrownness’ from Martin Heidegger — the view we are
literally thrown into the world, intended to demonstrate the arbitrary nature of our very
existence — and says that ‘group affinity [...] has the character of [...] “thrownness”:
one finds oneself as a member of a group, which one experiences as always already
having been’ (Young, 1990: 46). In this model, our identities are defined by how others
perceive our identity, and they do this through reference to ‘groups which are always
already associated with specific attributes, stereotypes, and norms’ (Young, 1990:
46)'°. For example, a woman cannot be understood in isolation from other women —
her experience of the social is defined by certain other ‘stereotypes, and norms’ that
other women experience. Her existence as a member of the female sex means that
her social position will be defined through reference to the group “women”. She has
had no say in the matter but, crucially for political action, she can disrupt the social
understanding of how that group should be treated. In this way, social groups are
voluntary in the sense that people can choose to reject the group identity but non-

voluntary in the sense that people are associated with pre-existing social groups.

% In a later essay, Young explains this as such: ‘individual people come into the world where social
groups are a given, and people treat one another partly on the basis of imputed group membership’
(Young, 2002: 285).
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In her earlier work Young makes the argument much more explicit, arguing that ‘in
reference’ to these attributes, ‘a person’s identity will be formed’ (Young, 1989: 260).
This means that it is through social norms that a woman, as a member of the group
women, comes to understand her position, and therefore also comes to understand
her own identity. None of this means that all of her identity is defined by being a woman
but that she understands elements of her identity through reference to the wider
experiential group of women. This is consistent with Young’s claim that groups ‘are an
expression of social relations’ (Young, 1990: 43). However, what begins to emerge is
what appears to be a feedback loop in which groups are constituted by others, but the
members of that group have their identity constituted by reference to the group, and

the group is constituted by reference to those who are considered part of it.

For Marina Falbo (2008), this speaks to an essentialising tendency in Young'’s account
of a social group. Under Young’'s model, ‘interests and identity are already constituted’
(Falbo, 2008: 968). This means that the group ‘is still based on fixed identities’ (Falbo,
2008: 967). Young does grant that somebody can ‘transcend or reject a group identity’
(Young, 1990: 45) but, Falbo says, it does not follow that she ipso facto makes space
for the possibility that individuals transcend the interests or identities that constitute a
certain group. In other words, an individual could be considered a group member even
if they reject such an identification because their identity is fixed through deference to
the group they “belong to”. After all, if one’s identity is formed through reference to
attributes that constitute one’s group membership, how can one be considered to be
outside of that group? This also means that we are invited to extrapolate outward, and
make assumptions about the interests of specific groups. To illustrate this tension,
consider the case of so-called homonationalists: (very) simply put, gay nationalists. It
is obviously the case that not all gay people are nationalists. However, on Falbo’s
analysis, Young seems to be implying that either all gay people carry this same interest
or gay nationalists are not really members of a social group we might call “gay people”.
The way to the hell of an essentialising account of social groups is paved with

assuming an association between interest and identity.

Quite correctly, Falbo (2008: 963; 970) identifies that Young revised her approach,
and — at least so far as women are concerned — dispensed with the understanding of

social group that she proposed in Justice and the Politics of Difference. This change
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in Gender as Seriality was Young’s response to increasing — and | dare say accurate
— concern that an ‘essentializing discourse’ has ‘established a normative feminist
subject, woman, that excluded, devalued, or found deviant the lives and practices of
many women’ (Young, 1990: 717). Such essentialism arose from the isolation of
gender from the other intersecting identities that a woman occupies (Young, 1994:
714). Thus she turned to Jean-Paul Sartre’s account of seriality to understand how
women can be understood as a collective without also importing other assumptions

about them.

In Gender as Seriality, Young uses “group” to refer to what is more closely aligned
with what she previously conceived of as an association. So what, then, of the series?
Young makes use of Sartre’s example of people waiting for a bus. Those waiting for a
bus are a collective ‘brought together by their relation to a material object, the bus,
and the social practices of public transportation’ (Young, 1994: 725). Otherwise they
have no relation to one another. Those series is structured by practico-inert objects —
the result of human action that also constitute action — such as the design of the street
(Young, 1994: 725-726). They exist amongst the milieu, the things that are already
there. Carrying this across to gender, the series “woman” ‘are positioned as feminine
by the activities surrounding those structures and objects’ (Young, 1994: 728). This
ranges from the female body to the sexual division of labour; they are ‘brought
together’ by these elements. This way of conceptualising gender makes space for
attention to the close intersections of other aspects of a woman’s identity (Young,
1994: 732-733), such as her class or race. To put it another way, Young seeks to
demonstrate that women can be understood as a social collective without reducing

women to a singular substance or essence.

There is a sharp distinction between the series, on the one hand, and the group, which
is ‘the self-consciously, mutually acknowledging collective with a self-conscious
purpose’ (Young, 1994: 724). For those waiting for the bus, this takes the form of
shared complaints or nominating one of their number calling the company. By contrast,
‘when women group, their womanliness will not be the only thing that brings them
together|[...] a group [of women] will have particular objectives or purposes that cannot
encompass or even refer to the totality of the condition of women as a series’ (Young,

1994: 737). Thus, a feminist politics can be coalitional without also importing an
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essentialist disposition; that is to say, an assumption that all women share all the same

characteristics, or the same goals, and nor are they are reduced to their bodies.

While Young makes reference to racial identity and class, she does not address old
age. The question | must consider is whether it would be appropriate for me to detach
myself from understanding older people as a social group (per Justice as the Politics
of Difference) and instead conceive of them as a series (per Gender as Seriality). It is
a proposition with a certain level of attraction. It would make space for me to recognise
the importance of the aged body — a key focus of chapter three — while also being
more attentive to the obvious fact that not all older people share the same
characteristics. Class, gender, race, and sexuality all intersect with experiences of old
age (see, for example: my discussion of violence in chapter one, section 1.4, and my
discussion of care in chapter four, section 4.5). On this account, where there is a
political coalition of older people, they become a group due to similar experiences

shared as a result of their structural positioning in the series.

However, | do not intend to argue that older people qua older people constitute a social
group. It is accurate to say that older people are often grouped together. In this
grouping, they come to identify with one another. For example, the decision to extend
the Winter Fuel Payment to all older people was an act of differentiating a collective of
persons. Its removal from all older people prompted many older people to associate
with one another. | could therefore leave it at that — older people are indeed a social
group. However, | am not satisfied that this is enough to justify the claim that older
people are a social group. Children are often grouped together in policy making, such
as through the introduction of breakfast clubs at schools. This certainly differentiates
a collective of persons, and prompts children to associate with one another at the
same time that others associate them as a collective. Yet if one were to accept the
assumption that children are a social group, the question naturally arises of when that
social group ceases to be. Do they just stop being a social group when they become
teenagers? Or are teenagers a whole different social group? If one answers in the
affirmative to either of those questions, it becomes necessary to identify some sort of
distinct, and most likely arbitrary, border at which the social group either ceases or
metamorphizes. For example, if one were to grant that the social group “children”

becomes the social group “teenagers”, it would naturally follow that one must also

64



grant some special status to age 13. | say that this over-complicates the matter.
Rather, and in what follows, | will make the case that age cohorts can be understood

as a social group.

An age cohort is a collection of people who are born at a similar time. This may refer
to generations (for example, Baby Boomers are age cohort A whilst Gen X are age
cohort B). For others, this may refer to specific years that people are born in (for
example, those born in 1998 are age cohort A whilst those born in 1999 are age cohort
B). It is not necessary for me to choose one of these definitions of an age cohort
because my analysis will apply to either one. One (or perhaps more) of those age
cohorts “captures” people often described as old (though | do think that the general,
socially accepted place, for an age cohort becoming “old” is state retirement age; see
section 2.3 of this chapter). This focus on age cohorts sidesteps what Falbo sees as
an essentialising tendency within Young's thought. An age cohort is fixed in the sense
that one cannot leave it. As | will demonstrate, as the age cohort members develop
with the passing of time, their interests and identities are not fixed except in the very

limited sense of desiring security.

Furthermore, Young’s account of a social group in Justice and the Politics of
Difference captures the commonality inherent to members of an age cohort (whether
they are classified as older people, or children, or something else). They have shared
cultural references (see section 2.3), and are perceived in broadly similar ways (see
both section 2.3 and chapter 3, generally). Inherent to the idea of an age cohort is a
commonality that sits alongside differences between individual members. As | will
show, the commonality of age cohort members is of fundamental importance. While |
do not disturb Young’s claim that seriality is a more appropriate way of understanding
the position of women, her account of social groups that | began this section with is

perfectly applicable and appropriate when considering age cohorts.
In sum, while | accept that Young’s account of social groups may essentialise certain

groups, | continue to maintain that this account most accurately explains how an age

cohort may be understood.
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2.2 How older people can be understood as a social group

It is my aim in this section demonstrate how it is possible to reach the assertion that

older people are a social group.

As stated above, an age cohort is a collection of people who are born at a similar time.
This may refer to generations (for example, Baby Boomers are age cohort A whilst
Gen X are age cohort B). For others, this may refer to specific years that people are
born in (for example, those born in 1998 are age cohort A whilst those born in 1999
are age cohort B). Rather than choosing between the two, | am more interested in

demonstrating how these age cohorts are considered a social group:

[A] collective of persons differentiated from at least one other group by cultural
forms, practices, or way of life. Members of a group have a specific affinity with
one another because of their similar experience or way of life, which prompts
them to associate with one another more than with those not identified with the

group.
(Young, 1990: 43)

Of particular importance to my argument is the identification of a group as being a
collective who are ‘differentiated from at least one other group’ (Young, 1990: 43, my
emphasis). Age cohort A is different from Age Cohort B because, in each new
generation of people, there are different cultural forms or ways of life. | can be quite
confident of this on an anecdotal level. When [ first started caring for older people, the
music of Elvis Presley was the popular choice. However, as | came toward the end of
this work, Elvis was supplanted by the music of Queen and Fleetwood Mac. A new
cultural form differentiated this later cohort from an earlier one. This does not,
however, assume that every person within an age cohort will (or will not) enjoy
Fleetwood Mac. Indeed, Campbell et al. (2017) stress that differences between
generations emerge gradually rather than representing a sharp distinction that
emerges at the point of each new generation. An interesting example comes from
China, where research has explored a difference in value orientations between
generations. Younger generations are more secular, and more individualistic in the
sense that they are less interested in the opinions that others have of their lifestyle
(Sun & Wang, 2010: 78-79).
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At the risk of stating the obvious, it is the fact of birth that makes age cohorts possible.
To understand the sense of connection that leads to an association between individual
members of an age cohort (taken generally) it is important to start with the process of
birth. Here, Hannah Arendt’s notion of ‘natality’ illuminates the issue. This captures
‘the new beginning inherent in birth [which] can make itself felt in the world only
because the newcomer possesses the capacity of beginning something anew’ (Arendt,
1998[1958]: 9). For Arendt, it is natality, not mortality, which is ‘the central category of
political [...] thought’ (Arendt, 1998[1958]: 9). This was not a new turn in her thought.
In her doctoral dissertation, concerning the political thought of St Augustine, Arendt
first introduced the notion of ‘natality’, writing that, ‘the decisive fact determining man
as a conscious, remembering being is birth or “natality,” that is, the fact that we have
entered the world through birth’ (Arendt, 1996[1929]: 51). Simply by the fact that we

have born means that we can be free: free to act and free to associate.

Birth has a special place in the world; it not only disrupts what is already happening
but creates the space for something new to begin happening. Anybody who has ever
held a new-born baby will agree that this birth not only puts pause on life as their family
knows it but is also full of possibility, of new things starting to happen. As noted above,
Arendt takes her inspiration from St Augustine. She comments that St Augustine’s use
of different Latin words that appeal to the same theme symbolises a distinction
between types of beginning. On the one hand, there is the beginning of man-as-
species (initium), and on the other hand there is the beginning of the world
(principium). This second beginning is less radical because there was something
(angels) before the world whereas the first beginning, the beginning of man, is the
creation of somebody (Arendt, 1998[1958]: 177n3). In the same way, the new baby is

the beginning of somebody; a somebody who is wholly unique.

That baby is different in two ways. First, she is her own unique person, who will
experience her own unique life journey. Second, she will share some of that journey
with those born around the same time as her. The world she has entered will change,
and the experience of it in sixty years time will be different to that of her parents. As
such, it is with those born around her that certain interests of the group at large will
become relevant. Sometimes these interests will be shared with those born at different

times. Other times, those interests will be different. For example, all people will be
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interested in warmth but the importance of that will be shared more acutely once the
baby has become an eighty-five-year-old who feels the cold more acutely. This
understanding of birth also transcends cultural and religious beliefs, with a belief in
reincarnation (that is to say, the transference of a person’s ‘Soul’ to a new body after
biological death) recognising this fact. This is still the creation of a new space because
the new person would not be exactly the same as, or do exactly the same thing as,

the previous person.

Arendt’s notion of natality has been the subject of focus by a variety of thinkers. Nathan
Van Camp synthesises their contribution into a question: ‘how is it possible that the
mere physical fact of being born predisposes one to act freely?’ According to Van
Camp, the problem is usually resolved by distinguishing between a “first” biological
birth and a “second” (politico-linguistic) birth’ (Van Camp, 2012: 103). This approach,
however, blunts the theoretical force of natality, and Van Camp favours the
interpretation that Arendt did want to say that it is biological birth, not some
metaphysical birth, that makes freedom possible. Van Camp addresses a footnote?°
in The Human Condition, where Arendt defended natality through reference to work
by Arnold Gehlen — an anthropologist who perceived of human beings as unprepared
by reason of premature birth (that is, birth before we are fully developed), which at the
same time releases us from domination by impulse (Arendt, 1998[1958]: 177n1; Van
Camp, 2012: 112). Van Camp expands natality while also preserving the focus of
biological birth. In his reading, the idea of premature birth permits human beings to be
free from ‘biological traits’ becoming ‘fixed properties’: ‘we were never ready to enter
the world in the first place. But it is precisely this “unpreparedness” or “prematurity”
that gives us to the possibility of imitating radically new beginnings’ (Van Camp, 2012:

113, my emphasis).

Van Camp refers to these ‘natal beings’ as ‘abiding in the gap between past and future’
(Van Camp, 2012: 113). For Arendt, there is ‘an interval in time which is altogether

determined by things that are no longer and by things that are not yet' — a moment

20 \yan Camp is not the only person to pay particular attention to this footnote. See also Champlin,
2013. Champlin has a somewhat different focus to Van Camp in that he discusses Arendt’s focus on
speech as purposeless. This, he says, only means that it does not have an external goal but rather
creates ‘an internal relation’ (Champlin, 2013: 159). It is not so relevant here.
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where thought arises (Arendt, 2006[1961]: 9). People, she says, occupy ‘the interval
between past and future’ where time ‘is broken in the middle’ (Arendt, 2006[1961]: 10).
While this metaphor is, Arendt claims, not applicable to ‘biographical time’ (Arendt,
2006[1961]: 12), she perceives a moment when individuals and ‘each new generation’
must discover this ‘gap between past and future’ (Arendt, 2006[1961]: 13). | prefer her
explanation of this “interval” that she provides in her doctoral dissertation. While it is
still not applicable to biographical time, she explains that this is because it is the

position from where time is measured:

It is only by calling past and future into the present of remembrance and
expectation that time exists at all [...] The Now is what measures time
backwards and forwards, because the Now, strictly speaking, is not time but
outside time. In the Now, past and future meet. For a fleeting moment they are
simultaneous so that they can be stored up by memory, which remembers
things past and holds the expectation of things to come.

(Arendt, 1996[1929]: 15)

In other words, it is in the Now, which is the position from which the past is assessed
and the future planned for, that the possibility of action becomes actualised. Arendt’s
identification of generations discovering the Now speaks to my argument about the
importance of age cohorts, the way in which age cohorts symbolise a new beginning,
and a new potential. Each age cohort must create new possibilities for itself; to step
into the gap between the happened and the yet-to-happen, and ask: what now? That
is what causes each member to associate with one another — an important element of
Young’s account of a social group. This also leads to association with other age
cohorts — such as teachers, parents, and colleagues — and concern about future age
cohorts. The distinction between this association, and the association within age
cohorts, is that age cohorts are similarly affected by decisions that do affect them. The
Australian decision to deny social media access to under 16s is a good example. While
those opposed to the policy decision will necessarily have to associate with other
(older) age cohorts, the impact of that policy on their identity is shared most closely by

those around them. This does not assume a homogeneity of experience. Ultimately,
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what is the “right” answer to this political question is one for the group to solve

discursively between themselves and by other (older) groups listening to them?".

Arendt does not put forth natality in isolation. The faculty of action (addressed in the
next paragraph), with which natality is intimately intertwined, is entirely dependent
upon ‘the human condition of plurality’ (Arendt, 1998[1958]: 7). By plurality, Arendt
means ‘the fact that men, not Man, live on the earth and inhabit the world’ (Arendt,
1998[1958]: 7).2? This plurality ‘has the twofold character of equality and distinction’
(Arendt, 1998[1958]: 175). Without being equal, men ‘could neither understand each
other and those who came before them nor plan for the future’. Arendt here sees
equality as a natural condition, not something brought forth by laws. Without being
distinct, ‘they would need neither speech nor action’ because they would know what
others were going to do (Arendt, 1998[1958]: 175); there would be no originality. In
fact, this distinctness is also a type of ‘otherness’ that becomes ‘uniqueness’: ‘plurality,
then, is the paradoxical plurality of unique beings’ (Arendt, 1998[1958]: 176). In other
words, plurality is literally the bringing together of wholly independent and unique

beings.

As a result of this ‘plurality of unique beings’, action becomes possible. Plurality forces
‘human beings [to] appear to each other, not indeed as physical objects, but qua men’
(Arendt, 1998[1958]: 176). They therefore act together in order to create a human
world, as distinct from a world created just of objects. ‘Action is ontologically rooted’ in
natality (Arendt, 1998[1958]: 247). In other words, action cannot happen without new
people being born who have the capacity to do something new. Indeed, her definition
of natality is intimately bound up with ‘the capacity of beginning something anew, that

is, of acting’ (Arendt, 1998[1958]: 9). The relationship between action and natality is

2! The issue of representation is crucial to Young's politics of difference (see chapter 6 of Justice and
the Politics of Difference). | do not address this until the conclusion of the thesis because this thesis is
concerned with identifying oppression.

22 Feminist philosophers have been especially attuned to the way in which Arendt persistently uses
‘men’ and ‘man’ as the universal noun. Mary Hawkesworth (1996) has laid out the ways in which
feminist thinkers have criticised Arendt’'s work, most of which imply she accepted female inferiority.
The evidence provides a contrary view. Hans Jonas explains that Arendt ‘considered men on the
whole the weaker sex [...] more prone to illusion and less perceptive’ (Jonas, 1977: 26). In one
amusing anecdote, Jonas explains that he would often ask Arendt for proof of her judgments. When
he did so, Arendt and his wife would exchange ‘a glance of mutual understanding’. Asked if she found
him stupid, Arendt replied ‘But no [...] | only think you are a man.” (Jonas, 1977: 26).
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that natality gives rise to ‘the task to provide and preserve the world for, to foresee and
to reckon with, the constant influx of newcomers who are born into the world as
strangers’ (Arendt, 1998[1958]: 9). In other words, natality is the source of a need for

action, and the purpose of that action is to ensure a future.

This presses further into members of age cohorts having a sense of association with
one another. If we accept, which | do, that ‘individual people come into a world where
social groups are a given, and people treat one another partly on the basis of imputed
group membership’ (Young, 2002: 285), it flows from Young’s understanding of a
social group that people born at around the same time are treated as a social group
(in the Youngian sense). In addition, as my analysis of Arendt shows, each member
of that age group is dependent upon their fellow cohort members to make the world
possible, to be seen not ‘as physical objects, but qua men’. To do this, the world must
be preserved. | therefore suggest that the association between group members is very
simple: it is one of depending upon one another to experience the world, and to do
that also demands the preservation of the world. Of course this is also an association
between age cohorts but, to put it in a rather blunt way, one day older age cohorts will

be extinct. As such, each individual cohort relies on each other most of all.

Natality, action, and plurality are all connected. Take one away, and the whole thing
collapses. In other words, it is only with natality, with that new beginning, that action
and plurality become a possibility. Arendt does not conceive of somebody born into
isolation: everybody is connected. Of course, this is not a strictly original idea. The
great political theorist, Jesus Christ, tells his disciples, ‘| am the vine; you are the
branches’ (John 15: 5), meaning all people are related to one another. When St Paul
tells the Corinthians, ‘you are the body of Christ. Each one of you is a part of it’ (1
Corinthians 12: 27), he does so to demonstrate that all people are related to one
another through Christ regardless of whether they believe him to be the Son of God.
In this light the Catholic Eucharist can be seen as the most obvious and profound
example of universal unity. Arendt’s political thought continues the idea of unity and

connectedness that has its Western roots in Christian theology.

It is clear here that age cohorts have a certain history, which is another place that |

divert from Young. For Young, ‘to the extent that groups define an identity through
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constructing a history, the same is true of relations among groups’ (Young, 1997a:
352). However, the age cohort social group does not construct a history at all — it has
a history. There is a sense of continuity for individual members of an age cohort, as
distinctly put in Johnny Cash’s Hurt:

Beneath the stains of time
The feelings disappear
You are someone else

| am still right here.

It is this history that gives rise to a special affinity with one another. There is a special
affinity both within and across age cohorts which influences their behaviour in a way
that is special to them: for example, a concern to not enter nuclear war. Without this
survival, action cannot take place; the person cannot make good on the promise that
their birth brought. The source of the affinity within age cohorts is the fact of plurality,
where each person lives not in isolation but amongst others. It is both subjectively
recognised by group members and able to be observed by someone external to the
group?3. | recognise it is necessary to make explicit the way in which this argument
relates to older people. Thus far | have argued that age cohorts are a group. This
means that, as a group, they age together. At some point, they become old together.
However, the ageing process does not stop the age cohort from being a group. They
are still a group regardless of their age; in fact, the age cohort does not end until its
last member dies. This suggests that those living with dementia are also living in old
age. However, people in their 40s (and earlier), who are objectively not ‘old’, can also
develop dementia. This contradiction is not easily resolved, though my comments

below may shed some light on how this paradox can be better understood.

| have argued that Hannah Arendt’s notions of natality, plurality, and action provide a
theoretical force for the argument that age cohorts constitute a social group. Having

established that age cohorts are a social group, | have been able to demonstrate that

28 Research by Abrams & Swift (2012 cf Steeden & Swift 2020) has demonstrated that the majority of
respondents saw people in their 20s and 60s as two different groups.
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older people are a social group not on the basis of their age but on the basis of their

cohort membership.

2.3 Two different paradigms for understanding later life

For this analysis to stand, | need to be more specific. In the next chapter, | will be
demonstrating how cultural imperialism interacts with older people. For now, | need to
think about who, broadly speaking, “counts’ as an older person. An understanding that
age cohorts can be understood as a social group, and that eventually the age cohort
becomes old, reveals very little about the type of people who form that age cohort.
Earlier | said that choosing a cut-off point for the transition from a social group of
children to a social group of teenagers will entail the identification of an arbitrary cut-

off point. This issue of an arbitrary marker is where | will begin.

It is not easy to rely on an appeal to a specific age value when answering the question
of who “counts” as an older person. When considering malnutrition in older people,
Age UK (2023) takes 65 as a starting point. Meanwhile, the Centre for Ageing Better
(2023b: 6) takes 50 years of age as the starting point for old age. The Office for
National Statistics (2020) alights on something of a middle ground and considers those
who are 60+ to be older people. As the Centre for Ageing Better puts it in their review
of age-related stereotypes, the very notion of the older person is a ‘contested idea,
which is reflected by the fact that many of the studies referenced throughout this report
use differing age bands when talking about ‘older people” (Steeden and Swift, 2020:
2). This implies that the phrase “older people” is being used as shorthand to refer to a
range of different people. While | do say that the older person is a social construction,
this does not import into my analysis the idea that there is no qualitative difference

between older people occupying certain social positions.

The problem with varying definitions of “older person” is felt most acutely by those of
who study old age. A potential, and popular, solution has been to conceive of ageing
itself as a social construction. The implication for social gerontologists is that ageing
‘is understood as a sequence of stages and statuses to which specific age-based

normative expectations are attached. The specific content of these processes and
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categories are contested’ (Vincent, 2006: 682). This reflects the view that there is a
diversity of perceptions of ageing: it means different things to different people, and
there cannot be one single definition of what it means to be “old” or a “teenager” (and
so on). From this it follows that old age is also a social construction: a cultural field
upon which certain attitudes and perceptions are attached. The point at which
somebody reaches old age may nevertheless remain contested. For example, Walker
(1981: 81), identifies retirement as representing a transition into older age. | agree that
this where that transition in the social imagination occurs — and from there, the
experience and conceptualisation of the older person branches into two (the third and
fourth age). | will return to this in short order. For now, it is important to consider the

importance of social factors.

The legal theorist Jonathan Herring begins his book about the law and older people
with a consideration of how older people are defined, and offers a definition that
speaks to the differential constitution of the category of “older people” across contexts.

He says that,

[A]ln older person is one who is treated as an ‘older person’ by society.
Research suggests that people rarely define themselves as ‘old’. However,
others start to refer to a person as ‘old’ and there are certain things that are
recognized by the person themselves as characteristics of ‘being old’. The
benefit of this approach is that it acknowledges that there are no particular
disadvantages of being old per se, but there are disadvantages that flow from
being regarded as ‘old’ by society.

(Herring, 2009: 4)

There is something tautological about Herring’s approach. On a cursory reading, this
definition identifies two different factors: an external factor (how others perceive a
person) and an internal factor (how the person perceives herself). The first question
that flows from this definition is, how is it that somebody begins to recognise, within
themselves, characteristics of being old? Herring surely cannot be referring to aches
and pains — everybody experiences those in differing intensity throughout the
lifecourse. He also does not appear to mean chronological age — if he meant this, he
would have said it. Perhaps, and this seems most likely, he is referring to people
thinking things like, “I'm too old for this” or “I sound old” or “my knee hurts because |

am getting old”.
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While there is no collection of utterances that are reserved to older people, it is feasible
that somebody would offer phrases like “kids these days” when asked to explain what
it sounds like to be old. However an utterance such as this, which categorises one
generation as somewhat deficient in comparison to one’s own, is not unique to older
people. In the context of considering perceptions of students, Glenn Regehr notes
that, ‘every generation complains about the next [...] Society is, in fact, constantly
changing. The differences we see between ourselves and our students are, in part,
reflections of that societal change’ (Regehr, 2020: 11, emphasis in original). The
association of certain characteristics with older people, when in fact they are not
unique to older people, emphasises the socially contingent nature of deciding who is
an older person. Indeed, cognitive processes that give rise to an identification of
oneself as old is the result of the internalisation of external factors: cultural messages
that one begins to recognise as applying to oneself (see also my discussion of double

consciousness in chapter three, section 3.4, of this thesis).

Herring’s definition reveals the fact that there will always be difficulty in defining the
older person. This is because, as Herring acknowledges, there is something socially
contingent in understandings of who “counts” as an older person. This recognises that
an understanding of who is old will depend on cultural norms. For example, a teenager
may offer their seat on the bus to somebody who they perceive as older than them
(perhaps because they have grey hair). However, Herring’s definition also points to
the fact that a perception of a person being old will shift depending on context within
a culture. That older person on the bus may be on the way to a swimming class where
they will be the youngest person there. The fact that so much depends on context, and
that the context of England and Wales means retirement age is the place of that
stepping into old age, can push into a more general claim that the older people is a

social construction.

This analysis begins to stretch into the work of Chris Gilleard and Paul Higgs. They
have explored, in great detail, the ways in which people refer to others as old, and
posit a third and fourth age as a way of making sense of this variety. It is worth saying,
from the off, that this is tied up in the social world. This means that there are socially

recognised ways of understanding the experience of older age. For most people, as
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Walker (1981:81) notes, this is retirement age. | see no reason to argue. It is from
retirement age that the perceptions of old age split in two: the third and fourth age. The
third and fourth age does not represent two chronological steps; rather, they represent
‘different paradigms for the understanding of later life’ (Gilleard & Higgs, 2013: 368).
In other words, they are labels for two different representations of ‘old age’. To be
clear, the third and fourth age are not chronological steps. Some people will never be
characterised as “fourth agers”, perhaps because of unexpected death or simply
because of ongoing good health. Others will never be characterised as “third agers”,
perhaps because of life-long illness or disease. Both the idea of the third and fourth
age can exist in the social world alongside each other; that is to say, an 80-year-old
on one side of the bus may be a “third ager” while the 80-year-old on the other side of

the bus may be a “fourth ager”.

The third age is a ‘cultural field’, with a particular emphasis on ‘the values of choice,
autonomy, self expression [sic] and pleasure’ (Gilleard & Higgs, 2013: 368). It stands
in total contradistinction to the fourth age, and is an ideal to aspire to. An example of
the third age would be Lily Tomlin and Jane Fonda’s characters in the Netflix comedy
Grace and Frankie. In the show, the titular characters are two older women who
become friends when their respective husbands reveal that they have been having a
decades long affair with one another. In their newfound single life, they embody those
values that Gilleard and Higgs say are part of the third age. Here is the right way of
“doing” old age — a process of ageing that one can enjoy. Still in the realm of television,
but outside of strict fiction, the third age is represented in adverts for post-retirement
holidays, which are adorned by images of grey-headed and physically fit people
enjoying the cruise of a lifetime. It is a broadly unobjectionable state of old age. Rather
than old age being a distinct step in life, the cultural field of the third age presents a
simple transmutation of values from one period of life (middle age) to another (old
age). While the exercise of those values may accommodate changes that come about
with age, it is still possible to live those values, and have the same broad interests and
experiences. Sexual pleasure is a good example of this. Research has demonstrated
that sexual relationships change as people age. For some men, this change is
triggered by either erectile dysfunction or erectile dissatisfaction, which is itself
sometimes mistaken for erectile dysfunction (Castleman, 2023). For some women,

this change is triggered by biological processes such as vaginal atrophy, which
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happens as a result of low oestrogen levels. However, there is no correlation between
these processes and a lack of sexual activity. Instead, couples experiencing these
changes have less penetrative sex but nevertheless enjoy new paradigms of sexual
intimacy with one another (DeLamater, 2012: 135). The valuing and enactment of
pleasure is still present in the lives of these older people we may characterise as living

in the third age but its experiential plane has changed.

By contrast, the fourth age ‘can be better understood as representative of a feared
‘state of becoming’, an ascribed community of otherness, set apart from the everyday
experiences and practices of later life’ (Gilleard & Higgs, 2013: 368). This fourth age,
Gilleard and Higgs argue, is a ‘social imaginary’, meaning that it ‘operates as a set of
often unstated but powerful assumptions concerning the dependencies and indignities
of ‘real’ old age’ (Gilleard & Higgs, 2013: 369). It is an assumption of otherness, a total
detachment for the rest of the world. The usual experiences of social life that many
take for granted are stripped away. In this fourth age, existence is characterised by
dependence and vulnerability. Whereas the third age grips the social imagination as
an ideal to aspire to, the fourth age grips the social imagination as a horrifying state
that is waiting just out of sight. It is something individuals ought to try to avoid and,

where it is not, they are part of ‘an ascribed community of otherness’.

One such example is found in the Margaret Thatcher biopic, The Iron Lady. The film
has a heavy emphasis on Thatcher’'s experience of living with dementia, and depicts
her as occupying a space of almost complete detachment from reality. The opening
scenes imply that Thatcher cannot even go and buy a pint of milk by herself — a
somewhat odd opening vignette given that she manages to get to and from the shops
without any debilitating difficulty. In a similar way, the German horror film Old People
appeals to the fourth age explicitly. The film begins with images of older people
neglected in care homes where they are excluded from the rest of the world. So bad
are these conditions that it activates an ancient curse, whereupon they go on a
murderous rampage?*. More implicit still are appeals to the fourth age in the images

used by media outlets to demonstrate the social care crisis. Rather than images of

2 It is not just German cinema that ties the neglect of older people with homicidal urges. See also
Sarton (1983[1974]).
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actual people, these stories are often illustrated by images of limp and wrinkled hands
against a background of white bedding. Consider, too, the legions of birthday cards
the bemoan the fact that somebody is ageing. It is not the leisure of retirement that is

being conjured as a feared state of being — it is the indignities of the fourth age.

The distinction between these two planes can be best clarified as such: the third age
is one of bright lights, and when the lights are brighter, the shadows are darker over
the fourth age (Gilleard & Higgs, 2013: 372). In other words, the third age is one of
such happiness that anybody outside of that paradigm is characterised as living a
miserable existence. When thinking about Young's claim that older people are
oppressed, it would be odd to describe third agers as oppressed. The third age is
characterised by happiness and freedom. It is this happiness and freedom that is used
as a partial reference point for the othering of fourth agers. Indeed, it is fourth agers
who occupy a social position that make marginalisation possible?5. The fourth age is
an example of ‘discursive ‘othering”, and is captured in the concept of frailty (Higgs &
Gilleard, 2014: 10) — a medical categorisation of poor health that can lead to serious
complications if unacknowledged and unaddressed (Turner, 2024). It is typical for
frailty to be seen as an absolute fact, with scales created by the NHS to assess
whether somebody is ‘frail’. This can literally have life-and-death consequences: those
who are assessed as clinically frail can be simultaneously assessed as CPR
(Cardiopulmonary Resuscitation) being futile for them. In this case, a DNACPR (Do
Not Attempt Cardiopulmonary Resuscitation) form can be signed. However, frailty is
very much related to the social world: it symbolises not just the risk ‘of physical harm,
but of becoming ‘lost’ from citizenship and the ‘civilised” (Higgs & Gilleard, 2014: 15).
Those classified as frail, therefore, are Othered, on account of the fact that they are
seen as ‘permanently at risk’ (Higgs & Gilleard, 2014: 15). It is fair to let them die

because their life is worth less.

Frailty can occur at any age. However, the ideas associated with frailty — weakness,
isolation, discomfort, lack of independence — attach themselves to the fourth age, and
therefore a certain type of old age. In this way, it creates a social imaginary of old age.

This is characterised as,

25 | nevertheless think that cultural imperialism does affect so-called third agers. See chapter 3.
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[A] common belief that old age is a terrible if inevitable prospect awaiting all
who do not die beforehand, where personal discomfort, material insufficiency,
physical weakness and social isolation combine to place the person ‘outside’
the pleasures, activities and rewards of everyday life [...] a feared future of
psychic and physical humiliation, an orphaned body that only the personal
kindness of others can protect.

(Gilleard & Higgs, 2010: 485)

Those in the third age are not the “real old”, they are instead, ‘the ‘young old’ ‘the not
yet old’ and the ‘still middle-aged’ (Gilleard & Higgs, 2021: 1). Meanwhile, those in the
fourth age are experiencing a real old age because their ‘lives seem closer to the
stereotype of decline and dependency’ (Gilleard & Higgs, 2021: 1). Thus, when Young
talks about the oppression of older people, what she has in mind is those in the fourth
age. Marginalisation is what happens to those in the fourth age; cultural imperialism is
premised on an aversion to the fourth age. To put it another way, it is through the

operation of cultural imperialism that the fourth age is constructed.

In a review of “fourth ageism” during the COVID-19 pandemic, Gilleard and Higgs
suggested that “fourth ageism” is an underpinning logic of social care in England and
Wales (Gilleard & Higgs, 2021: 5). In demonstrating that cultural imperialism (or, if you
like, “fourth ageism”) leads to marginalisation, this thesis can be taken as a justification
for this claim. The Fourth Age, being a set of ideas rather than a verifiable form of
existence, serves as sustenance for cultural imperialism. To make the link between
age cohorts and these two different “ages” clear, | emphasise that the distinction is

one that exists within the age cohort.

To push this analysis further, it is helpful to consider the fourth age as a type of
abjection; the terror unleashed when one perceives a permeable barrier between
oneself and an object of one’s gaze (Kristeva, 1982). While the relevance has occurred
to Gilleard and Higgs (2014), they do not push the idea far enough. | propose that
abjection makes sense of the way that attitudes and behaviours toward older people
take their lead from cultural imperialism. For Iris Marion Young, the source of abjection
toward older people is not just, as Gilleard and Higgs imply, a repugnance toward
disease and decay. In fact, she ties cultural anxieties about death and dying with the

treatment of older people: ‘I cannot deny that the old person will be myself, but that
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means my death, so | avert my gaze from the old person, or treat her as a child, and
want to leave her presence as soon as possible’ (Young, 1990: 147). This means that,
as a result of anxiety about death and dying, older people are neglected and isolated
because we perceive a permeable barrier between ourselves and the older person.
We cannot stand to look at her, to treat her as fully human, because to do so is to
acknowledge our own mortality. | will address this idea in more depth in the next

chapter.

For now, itis worth noting that the injustice of marginalisation that | discuss in chapters
four and five is something that is attached to those who have been discursively othered
as living in the fourth age. After all, who does not want to celebrate the end of their
working life by seeing the world on a luxury cruise liner? It is the idea of the fourth age,
with its assumed indignities of total dependence, that looms heavy in the social

imagination.

A rather obvious issue with the concept of the third and fourth age is that it poses a
somewhat unhelpful binary. While the analysis may appeal to how people think about
old age, it is not so clear that people fit into one or the other. Take the fact that Pope
Francis made a public appearance just hours before he died. It was clear that he was
physically frail; he was dependent on others for general activities of daily life. Yet, he
did not experience the discursive othering that is characteristic of social conceptions
of the fourth age. His experience cannot be characterised as one of the third age, but
it seems a stretch to describe him as being captured by the fourth age. In a similar
way, Queen Elizabeth Il fulfilled her constitutional duties until a day before her death.
The fourth age does not capture this image but nor does the third age. Does this make
the theoretical framework unhelpful? On the contrary, it seems that the example of
Pope Francis and the late Queen demonstrates the way in which social status and
associated privileges (such as wealth), first, permits the concealment of certain
dependencies, second, adjusts the way in which a person is perceived by others, and,
third, mitigates any sense of humiliation attached to not being able or willing to do

certain things for themselves.

On this analysis, the third and fourth age is not a “one size fits all” — instead, the fact

that perceptions of old age interact with the social world mean that other elements of
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the social world come with it. A person’s social status will interact with how they are
perceived by others: it is a fact throughout the lifecourse, and need not disappear
toward the end of life. How does this fit with the earlier claim that older people are a
social group? Given that Young (1990: 43) identifies groups as ‘an expression of social
relations’, and the third and fourth age are essentially two different expressions of
social relations, it may be tempting to say that third and fourth agers — not older people
generally — are a social group. On the contrary, | say that the third and fourth age are
subgroups within that larger group “older people”. While this may raise practical issues
for how the group can be represented (for a detailed excursus of the issue see Tebble,
2002), | need not concern myself with that. As | explain in chapter three, third agers

do experience as oppressive cultural imperialism.

2.4 The social construction of the older person

The important fact is that the third and fourth age is not real in the sense that a scientist
does not look down a microscope and say, “this cell is a fourth age cell”. This leads to

the final step: the claim that the older person is a social construction.

Gilleard and Higgs’s insightful analysis of the third and fourth age points to the fact
that who is an older person is a slippery notion, tied up in the social world. In a book
published at the end of the twentieth century, the philosopher of science lan Hacking
aimed to demystify ‘the idea of social construction’ (Hacking, 1999: 2) following years
of what one could call “bad press”. He argued that while ‘the idea of social construction
has been wonderfully liberating’ (Hacking, 1999: 2, my emphasis), it does not always
achieve such an effect. In fact, to know something is socially constructed is not
liberating for those ‘who are suffering’ (Hacking, 1999: 2). This can be said to be
especially true of older people who are constructed as living in the fourth age: it is
difficult to see a way in which those people can be liberated from the perceptions of
‘dependencies and indignities’ (Gilleard & Higgs, 2013: 369) simply because academic

philosophers say, “but all of this is a social construction”.

To talk about the older person as a social construction is not to say that people do not

get old, and that there are certain facts about getting old that cannot go away.
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However, a label has been produced for those processes: older people, old, the
elderly. This creates what Hacking calls ‘a species’ which means that ‘this kind of
person becomes reified’ (Hacking, 1999: 27, emphasis in original). Thus, the older
person begins to embody certain assumptions about themselves — something that
helps to point to the utility of Herring acknowledging internal factors in the definition of
an older person (Herring, 2009: 4). Before going further, it is useful to decouple

Hacking’s account of social constructionism from my focus of older people.

Central to social construction is the idea of an indifferent, or natural, kind. An indifferent
kind is literally indifferent to reality (Hacking, 1999: 105). — it just is. It has no
awareness of its classification, and nor does it interact with other things we have
classified (Hacking, 1999: 107). This is what Young called an “objective attribute”. It is
also similar to Rawls’s idea of natural talents: naturally occurring abilities that
individuals are born with, and are “value-neutral”. They just are®®. In a discussion of
childhood autism, Hacking argues that ‘the pathology P is an indifferent kind, and
“childhood autism” is the name of that kind’ (Hacking, 1999: 120). He argues that it is

possible to maintain that,

1) ‘there is probably a definite unknown neuropathology P’ that we call childhood
autism;

2) ‘the idea of childhood autism is a social construct’ because it affects how those
with the diagnosis are treated within the social environment, by therapists,
psychiatrists, their families and carers, and how they view themselves as
‘autistic children’ (Hacking, 1999: 121).

| maintain that it is possible to adopt this model in such a way that leads to Herring’s
definition of who amounts to an older person. The first movement is to see ageing as
an indifferent kind. This is, | think, an uncontroversial first step. Ageing happens to the
body: it does not have an opinion about the body, and it cannot experience itself
because it is a biological process that inflicts itself on something. From here, | can

integrate ageing into Hacking’s model for childhood autism:

2 On this account, Judith Butler is wrong to talk about the social construction of sex. Seen through
this lens, sex is an indifferent kind — it just is.
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a) There is a definite process, P, that we call ageing;
b) The idea of an older person is a social construct. This affects how they are
treated by others, such as medical professionals as well as their own families,

and how they perceive themselves.

The fact that a certain label is created from an indifferent kind, and that label in turn
influences how a person perceives themselves, is what Hacking calls a looping effect.
A looping effect is the way in which a person’s self-perception, including how they
ought to be, arises from socially and culturally contingent factors; factors that are
reinforced by the perceptions of others. In the present case, the label “older person”
is socially contingent. However, this analysis does not inform the content of that label.
However, the framework of the third and fourth age does provide some information
about the content. Neither of them can be included in a) of the above formulation
because they are not indifferent kinds; they are cultural statements. Hence, they are

implicitly there within b). It is possible to write the above in another two different ways:

a) There is a definite process, P, that we call ageing;

b1) the idea of the third age is a social construct (and so on).
or

a) There is a definite process, P, that we call ageing;

b2) the idea of the fourth age is a social construct (and so on).

Both b1) and b2) are contained within the original formulation of b). The argument that
‘the older person’ is socially constructed is also an argument that preserves the
integrity of identifying older people are a social group. First, the analysis of age cohorts
as social groups revealed that there is a reason for people of around the same age to
be prompted ‘to associate with one another more than with those not identified with
the group’ (Young, 1990: 43). Second, the analysis of the older person as a social
construction assists in seeing how this particular collective ‘collective of persons [is]
differentiated from at least one other group’ (Young, 1990: 43). In addition, identifying

the concept of older person as a social construct means that the oppression they
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experience is not a fact of the natural world, a sad but inevitable fate awaiting us all,
but an imposition of the social world, of social relations making themselves known on
the bodies of older people. The next chapter will explore how cultural imperialism is
feeds fears of the fourth age. To put it another way, cultural imperialism is the way in

which a certain kind of person is created; that kind being an abject Other.

2.5 Conclusion

This chapter has laid the path for the rest of this thesis. In order to take seriously
Young’s claim that older people are oppressed, it is important to first clarify whether
older people can be considered a social group. First, | considered Young’s definition
of a social group. While | did consider whether seriality is a more appropriate
framework, | concluded it was not. | further concluded that it was undesirable to see
older people as suddenly becoming a social group. Whereas women do not pre-exist
as men, older people do pre-exist as younger people. Second, | argued that older
people can be considered a social group when one considers their age cohort
membership. In other words, older people have always been a social group on account
of this membership. Hannah Arendt’s notions of natality, plurality, and action helped
to clarify the special importance of the age cohort. Third, | sought an understanding
who is an older person. Through a consideration of the third and fourth age, | ultimately
concluded that the ‘old person’ is a social construction. This provides the basis for
revealing that the social positionality of older people is a social, not natural, issue.
Therefore, what they experience can be described as oppression and not a sad, but

inevitable, part of life.
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Chapter Three: Who wants to live forever? Anti-ageing as

cultural imperialism.

‘Old is a country no one wants to visit’
(Lefevre, 2023)

3.0 Introduction

In a moving essay about ‘the hidden grief of ageing’, Carol Lefevre (2023) describes
the ‘bafflement and grief’ of opening a letter she had written before she was 50: ‘Within
its pages | found a younger, more energetic and vibrant self. The realisation this
woman who inhabited the letter so vividly was no longer available to me came with a
jolt of emotion that felt like a bereavement.’ There is a stigma that comes with old age
and this, says Lefevre, means that ‘old is a country no one wants to visit’. She is surely
correct. If the shelves of anti-wrinkle creams, hair dyes, and ‘renewal’ hand creams
are anything to go by, old is indeed a country no one wants to visit. Or, perhaps more
accurately, there is an industry that tells them that they do not want to look old. The
production and sale of these products, alongside the research into the reversal or
prevention of ageing, are what | will refer to as the anti-ageing industry. The industry
is said to be worth above $50 billion (Calasanti, 2007: 339). For Lefevre, this desire to
avoid old age is because we have come to ‘glimpse our mortality’ — and that we cannot
stand to contemplate. | agree. In this chapter | am concerned with how older people
can be said to experience cultural imperialism. | argue that the anti-ageing industry is
an example of an operation of the cultural imperialism in the lives of older people. |
further argue that this is motivated by a cultural anxiety about death. While third agers
are harmed by cultural imperialism, it is fourth agers who experience cultural

imperialism as an oppression.

First, | will “dissect” cultural imperialism. Starting with Young’s definition of cultural
imperialism, | expand outward to examine Young'’s discussion of culturally imperialised
views of the older person (in chapter five of Justice and the Politics of Difference). In
conversation with research from critical gerontology, | set out the medicalisation that
has marked our certain characteristics of the older person as an “Other”. Second, |

discuss the anti-ageing industry, which receives its justification from the medicalisation
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of the older person. In discussing the anti-ageing industry, the point is not that this is
the only way in which cultural imperialism is manifested. Rather, it is the most
pervasive across all age-ranges, and influences those in the third age while devaluing
those in the fourth age. Various so-called anti-ageing products populate the market,
seeking to help people to keep the signs of ageing at bay. Older women are particularly
vulnerable to this affront; a truth that is well researched by various social
gerontologists, though there has been an increasing focus in the anti-ageing products
marketed specifically at men.?” | say that this speaks to a desire to conquer nature.
Third, | make the case that the anti-ageing industry, and the cultural imperialism faced
by older people, is fuelled by an association of the older person with proximity to death.
This need not necessarily be a problem, and | show some historic examples of
proximity to death not being seen as such. The problem arises in contemporary society
because anxiety about death is commonplace, resulting in the removal of its reminders

from cultural norms.

3.1 Dissecting cultural imperialism

The first step to take is an exposition of Young’s definition of cultural imperialism, and
demonstrate its connection to the emergence of what she calls modern scientific

reason.

Young puts forth a definition of cultural imperialism that, | would argue, is
uncontroversial. She writes that: ‘[tjo experience cultural imperialism means to
experience how the dominant meanings of a society render the particular perspective
of one’s own group invisible at the same time as they stereotype one’s group and mark
it out as the Other’ (Young, 1990: 58-59). In essence, therefore, cultural imperialism
has two elements: a) it hides a group’s perspective, and, b) it others a group. These
are closely related and it would be difficult, and unnecessary, to disentangle them into

two separate definitions. What joins them together is that ‘cultural imperialism involves

27 | need to dispense with any discussion of people who identify as neither female nor male. First, this
path would lead to conceptual confusion because there would be a need to define too many terms.
Second, there are not (to my knowledge) anti-ageing products aimed at people who identify as such.
Third, there is little research on older people who identify as such. The second part of my argument,
about the mutation of anti-ageing into anti-death, is applicable to all human beings.
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the universalization of a dominant group’s experience and culture, and its
establishment as the norm’ (Young, 1990: 59). In other words, the group’s perspective
and reality is not simply concealed but is rather supplanted by a dominant group. It is
the dominant group’s hegemony that conceals a group’s perspective, which in turn
marks it out as the Other. A group experiences cultural imperialism when its difference
to the dominant group is identified ‘as lack and negation’ (Young, 1990: 59). In being
stereotyped, they ‘are stamped with an essence’, that ‘is often attached in some way
to their bodies’, thus making those stereotypes harder to deny (Young, 1990: 59). Such
stereotypes are so widespread that it does not appear they can be contested (Young,
1990: 59) but they prompt a rejection of, and turning away from, those marked as
Other. Young does not explicitly address what is the dominant group when it comes
to cultural imperialism and older people. It seems natural to me to assume that Young
had in mind younger people. However, | also think it is more precise that the type of
dominance we are talking about is the cultural capital placed on the maintenance of
youth and youthful appearance, which in turn is universalised such that the cultural

motif acts as a dominator. Some people will be associated with this group.

Where, then, do these stereotypes come from? How have certain bodies come to be
associated with certain stereotypes of deviance and disease? Young dedicates the
entirety of chapter 5 in Justice and the Politics of Difference to answering the very
question of where these stereotypes come from. They are enacted, ‘not primarily in
official laws and policies but in informal, often unnoticed and unreflective speech,
bodily reactions to others, conventional practices of everyday interaction and
evaluation, aesthetic judgments, and the jokes, images, and stereotypes pervading
the mass media’. (Young, 1990: 148). An entire thesis could be dedicated to
considering each of these areas, and evaluating how they result in older people
occupying ‘the position of ugly, fearful, or loathsome bodies’ (Young, 1990: 123-124).
What connects them all is that those who experience cultural imperialism, like older
people and those with disabilities, are ‘locked in their bodies’ (Young, 1990 148). This
means that they are defined by reference to their bodies — bodies that trigger the
aforementioned perceptions of them being ‘ugly, fearful, or loathsome’. Young also
ties this positioning with ‘oppressive harassment and physical violence’ (Young, 1990:
124). This is important because, while it is undoubtable that older people experience

violence, | do not argue that older people experience violence qua oppression. Rather,
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violence reinforces (or, polices) certain elements of the oppression faced by fourth
agers. It is worth pointing out that older women experience a form of double jeopardy
where their sex and age results in oppression. Thus, when older women experience
violence, they do so on account of their age as well as their gender. Given the
gendered element of this violence, older women may well experience violence as
oppression, but on account of their gender rather than their age. | have already
discussed this in some detail in chapter one, see section 1.4, and will return to the

issue of older women and violence in chapter four.

There are two threads of this construction of the older person as Other: a moral and
religious thread, and a thread endowed by scientific reason. | will discuss the former,

which | say is less relevant today, before discussing the latter at greater length.

Moral and religious considerations

Young points to William Shakespeare’s King Lear, in which the titular character
descends into madness on account of (the audience is invited to assume) his
advanced years. This speaks to an association of older people and senility, and the
reduction of the ability for older men to claim recourse to patriarchal pride (Young,
1990: 129). The historian Helen Yallop has demonstrated that, with the emergence of
general interest in the issue of ageing, considerations of the ageing body were far from
secular. ‘In the biblical tradition, physical decay was synonymous with both individual
and social corruption’ (Yallop, 2013: 47) — consider the Biblical story of Sodom and
Gomorrah, in which two old cities are destroyed because of wicked behaviour?. Thus,
as a ‘semantic link [was drawn] between age and decay’, so too ‘was the biblical
association of aging with punishment for human sin’ (Yallop, 2013: 49). As a result,
moral degeneracy was firmly being associated with the aged body. Pat Thane notes
that the association between old age and death as punishment was ‘experienced only

[sic] since the Fall’ (Thane, 2000: 44) — that is, Adam and Eve’s expulsion from the

2 The story of Sodom and Gomorrah is often cited as justification for the view that God condemns
same-sex sexual behaviour. That interpretation has been challenged by some Biblical scholars. Less
cited by those who use the story to justify homophobia are the succeeding verses, in which Lot’s

daughters ply him with drink in order to rape him (Genesis, 19: 31-38).
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Garden of Eden because of Eve’s disobedience. Indeed, in God’s rebuke of Adam and
Eve, he tells them: ‘you are dust, and to dust you shall return’ (Genesis 3:19) but Eve
has a particular punishment: ‘I will intensify your pain in childbearing; in pain you shall
bring forth children’ (Genesis 3:16). This again is reminiscent of older women’s double
jeopardy. As Eve’s apple-eating came to justify misogynistic domination of women by
men, it follows that there is a cultural carte blanche for older women to be treated with
more disdain than older men. By contrast, in Ancient Rome, the older person was
given advice on how to behave in a morally appropriate manner so as to enjoy a good
old age (Cokayne, 2003: 4). This rather implies that older people were not, in and of

being old, understood as suffering for their sins.

The views that Yallop documented are not ones that languish in the past. Ewen et al.
(2018: 283) studied the interplay between religious beliefs and views on ageing,
recruiting participants from social media. They found that ‘younger age (i.e., early
adulthood) and being a person of faith predicted the beliefs that aging was punishment
for sin and that Alzheimer’s disease and other dementias were punishment for sin’
(Ewen et al., 2018: 283, my emphasis). This is a brief sketch of their research but an
immediate response from a sceptic may be that their method of convenience sampling
(choosing participants “close to home” i.e. choosing participants on the basis of
convenience) and the fact they were all social media users who self-selected gives
rise to a non-representative sample. This research is nevertheless a contribution to an
understanding of the way in which historical developments have influenced the study
of ageing. As with many Judeo-Christian beliefs that shaped Western Europe, this
view of ageing is embedded in the secular culture. However, it took its lead from the

rise of modern scientific reason.

The scientific revolution

Young goes on to say that, in the nineteenth and twentieth century, ‘scientific,
aesthetic, and moral culture explicitly constructed some groups as ugly or degenerate
bodies, in contrast to the purity and respectability of neutral, rational subjects’ (Young,
1990: 125). This ‘modern scientific reason’ constructed a hierarchy: the pure at the

top, and the degenerate at the bottom (Young, 1990: 125). It does not simply observe,
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however; it has a ‘normalizing gaze’ (Young, 1990: 125). This analysis has its origins
in Foucault’'s remarks on surveillance, which he sees as a ‘ceremony of power’ that
makes space for certain groups of people to be regarded as objects (Foucault,
2019[1975]: 77). The inverse of being an object is a subject, and this ‘ceremony of
power’ relies on there being a “superior” actor who does the observing. In a similar
way, modern scientific reason constructed certain groups as objects. Scientific
observation facilitated the creation of theories about the nature and worth of the certain

types of bodies that belonged to these certain types of groups.

As has already been touched on, older people were one such group to whose attention
the scientific establishment was drawn. Associations were formed ‘between old age
and disease, degeneracy and death’ (Young, 1990: 129) such that the old man was
no longer associated with patriarchal pride. Instead he, as well as the older woman,
was ‘associated with frailty, incontinence, senility, and madness’ because of ‘the
normalizing discourse of science and medicine [that] endows such associations with
the authority of objective truth’ (Young, 1990: 129). In medical schools, trainee doctors
are taught ‘the aging process brought only decay, decline, and disease until the
inevitable demise of the body’ (Agronin, 2011: 7, my emphasis). With this comes the
view that older people ‘have inherent bodily characteristics which make them different.
They are not only less competent, but recognizably so’ (Featherstone & Wernick,
1995: 5). It was a perception of ‘the objective ugliness of old people’ (Young, 1990:
130) that “revealed” this lack of competence — a lack of competence that is also carried

across into cultural perceptions of disabled people.

It is important to note here that ‘during the course of the 20" century, the statuses of
agedness, chronic illnesses and disability became coherent social and cultural
locations’ (Higgs & Gilleard, 2014: 14). In other words, an understanding of the status
of the older person became intertwined with an understanding of the social status
granted to disabled people and people with ilinesses. Thus, fears of old age became
intertwined with culturally imperialistic views of disability, which is an equally feared
state of becoming. This has its beginnings at the turn of the eighteenth century, where
bodies became naturalised (that is, determined by scientific laws) and also normalized
(that is, the subjects of evaluation). These naturalising theories were also related to

aesthetic and moral standards (Young, 1990: 127), though it was the gaze of science

90



that became objective truth. It is the image of the fourth, not third, age that this feared
state of becoming conjures. However, as | will show, those described as third agers

are affected by cultural imperialism.

This analysis should be familiar: it is similar in tone to the attributes identified with the
fourth age. Recall, for example, my discussion of frailty as an example of the creation
of an “objective” scale by which certain bodies are categorised. It is a concept that
‘has started to change public perceptions of older age’ (Gordon & Hubbard, 2022: 1)
even though it is not confined to older people (Gordon & Hubbard, 2022: 2). This is
indicative of scientific developments that categorised and medicalised older people in
a way that presented the state of old age as something to fear and, if possible, avoid.

In what follows, | will demonstrate how it is fourth agers who experience the Othering.

As | said in chapter two, but bears repeating, the fourth age is not real in the sense
that it is not an actual ‘age’ that people enter into. Rather, as this chapter is beginning
to demonstrate, it is constructed by scientific evaluation that “orders” certain bodies.
Young here is associating characteristics that | previously described as being
indicative of the fourth age, as an example of the cultural imperialism suffered by older
people. What this means is that “older people” is being used as shorthand for what |
can now describe as “the fourth age”. To make the point clear: it is the image of the
fourth age that is evoked when thinking about old age and oppression but not all older
people can be ascribed to the fourth age. It is important | emphasise that the
characteristics in the forgoing paragraphs are intertwined with dependency because it
is being dependent that Young associates with a particular vulnerability to
marginalisation. | will pick up this thread in the next two chapters but, for now, it is
important to emphasise the point that culturally imperialistic messages about older
people are what constructs the fourth age. None of this to say that those in the third
age do not experience some harm from cultural imperialism, and | will set out my

reasoning later in this chapter.

These culturally imperialistic messages are manifest in scientific research and (less

often now) religious considerations. The root cause needs to be considered further.
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3.2 By whom is cultural imperialism perpetuated?

Before considering the root cause of this cultural imperialism, it is helpful to say a few

words on who perpetuates cultural imperialism.

| have discussed two sources of the discursive production of older people as Other.
Of those two sources, there are two types. The first type is an outright rejection and
demonisation of older people. | am not going to probe this issue too far except to say
that people who subscribe to this view are very conscious of it, and it is most probable
they do not try to hide it. For Young, these are individuals who are open and
unabashed about their oppressive views, though liberal-democratic norms mean that
those individuals must monitor the way they make these claims (Young, 1990: 132-
133).

The second type is much more discrete. For people who subscribe to this set of beliefs,
and | argue they are in the majority, the suggestion that their beliefs hide a form of
oppressive attitude would be met with mockery or dissent. The issue of those who hold
discretely oppressive views, who do not recognise that they are constructing a group
of people as an Other — either because they are unthinking or because they are see
those views as unquestionable, a description of the world “as is" — was a particular

concern for Young.

Imagine a fancy restaurant?®. Now imagine one waiter who, on the drive to work, was
increasingly frustrated by the sheer number of older drivers. “They shouldn’t be
allowed to drive,” he says as he gets to work. Now, and this is the last step in the
creation of this hypothetical restaurant, imagine an older man pulls into the carpark of,
and then enters, this restaurant. How is this waiter, who just moments before was
proposing that the government submit every older drive to a compulsory driving test,

to behave?

2 This example of a fancy restaurant is from Young but | have “filled it out”.
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The answer, of course, is that he behaves in just the same way as he would toward
any other customer: he takes the coat from the older man, he serves on him diligently,
and is awarded for his efforts with a handsome tip. After all, ‘in a fine restaurant waiters
are supposed to be deferential to all patrons [...] as though they were aristocrats’
(Young, 1990: 132). The hypothetical waiter does not even need to swallow his pride
to perform this part of his role: at the end of the day, he does not actually have a
problem with older people. On the other hand, there is clearly some prejudice he has
towards older people: it was not just one older people who he thought should not be

driving. It was all of them.

This hypothetical restaurant scenario is intended to demonstrate the way in which,
‘those of us who are argue that [...] ageism [...] are deep structures in contemporary
social relations cannot dismiss as illusory the common conviction that ideologies of
natural inferiority and group domination no longer exercise significant influence in our
society’ (Young, 1990: 130). This is because prejudiced beliefs such as the lower
social status of older people are seen as scientifically legitimate (Young, 1990: 130)
and therefore can act as justification for ‘exclusion, domination, and denigration’
(Young, 1990: 131). Indeed, ‘explicit and discursively focused’ prejudices lack
legitimacy (Young, 1990: 131) but undercurrents of prejudice subsist without being

recognised.

This is what | have decided to call The Problem of Polite Society, and it is the way
oppressive attitudes and conditions are structurally reproduced. With the commitment
of equality, such attitudes ‘have gone underground, dwelling in everyday habits and
cultural meanings of which people are for the most part unaware’ (Young, 1990: 124).
It is, to borrow Freudian parlance, the id of society, making its propagation of cultural

imperialism more insidious. It is enacted

not primarily in official laws and policies but in informal, often unnoticed and
unreflective speech, bodily reactions to others, conventional practices of
everyday interaction and evaluation, aesthetic judgments, and the jokes,
images, and stereotypes pervading the mass media.

(Young, 1990: 148).
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The Problem of Polite Society demonstrates that, even when people do not
consciously hold negative views about older people, their purchasing or production of
anti-ageing products can still amount to cultural imperialism. In what follows, | focus
on the ‘aesthetic judgments’ that surround the older body. This leads to certain

reactions — reactions that amount to marginalisation.

3.3 Ageing, nature, and psychoanalysis

Before considering anti-ageing products in their entirety, | will first discus a way to

make sense of the medicalisation of old age.

The persistent medicalisation of ageing has repositioned this natural process as a
problem to be solved. Renaissance writers had ‘a general preoccupation’ with
prolonging life (Katz, 1994: 64) but the prolongation of life made way for ageing to be
seen as ‘the greatest risk factor for most major chronic diseases in the industrialized
world’ (Rae et al., 2010: 1; for a similar statement see Gordon & Hubbard, 2022: 2).
While some researchers see the extension of human life as ‘the most important of the
accomplishments’ of the industrial revolution and beyond (Vijg & Aubrey, 2014: 373),
they still see a need to attempt to cure ageing in the way one would cure a disease
(Vijg & Aubrey, 2014: 375).3° The need to “cure” ageing is premised on the view that
disease and illness, and the status of dependency and vulnerability that comes with it,
is objectionable. All of this results in the discursive production of the fourth ager as an
Other: they (older people) are different to us (younger people) because their being is

one of disease.

The ageing process is one that is completely natural: it happens to every living
organism. Ageing ceases to be value-neutral, however, when nature is no longer
value-neutral. There is no more obvious sign that humanity is part of nature than the

fact that humanity ages just like the rest of nature. As a boy becomes a man, so too

30 There is an irony in the fact that scientific developments have helped people to live longer but now
there is a desire to reverse the result of those developments.
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does a cub become a lion. As such, the ageing process is targeted as a way of

advancing Man’s dominion over nature.

The focus of transcending ageing is an understandable focus for a modern scientific
reason that has its home in an Enlightenment that wished to transcend nature. Indeed,
for nature to be transcended it was important to first dominate nature — hence a sharp
focus on the observation and hierarchical ordering of bodies. Theodor Adorno and
Max Horkheimer (two of the original Frankfurt School) meet the Enlightenment on its
own terms, acknowledging that its most engaged supporters have purported that it is
‘aimed at liberating men from fear and establishing their sovereignty’ (Adorno &
Horkheimer, 2016[1944]: 3). This does not, however, tell the full story. As technology
developed and knowledge grew, knowledge was also instrumentalised (Adorno &
Horkheimer, 2016[1944]: 4): it had to serve a purpose (or, more accurately, purposes).
Whether the purpose was to figure out how to wage war more effectively or bypass
the need for a print press, its ‘only aim’ was to learn how to use nature ‘in order wholly
to dominate it and other men’ (Adorno & Horkheimer, 2016[1944]: 4). To be very clear,
Adorno and Horkheimer do not maintain that it is capitalism that has dominated
humanity but that the need to dominate nature is what underlies capitalism; a need
that involves the reification and objectification of persons and nature (Nicholas, 2012:
19). For Adorno and Horkheimer, the Enlightenment separated the human subject and
nature (Nicholas, 2012: 26). In other words, humanity became separate from the
natural. While attempting to elevate humanity from the chains of being dictated by
nature, it subjugated nature to the whim of humanity. They agree that ‘humanity can
increase its freedom through the use of reason’ but this needs to be done by
disentangling the notion of enlightenment from ‘blind domination’ (Nicholas, 2012: 21).
Adorno and Horkheimer do not think the Enlightenment Project, and in particular the
high value placed on reason, should be dismissed in its entirety. Their problem is the

way in which reason is used to subjugate nature to the desires of humanity.

In Civilization and Its Discontents, published less than ten years before his death, the
psychotherapist Sigmund Freud ponders the issue of happiness: given the
‘possibilities of suffering, men are accustomed to moderate their claims to happiness’
(Freud, 1930[1929]: 264). There are two commonly claimed ways to avoid suffering,

he says. One is enforced isolation. The alternative, perceived as far more superior is,
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‘with the help of a technique guided by science, going over to the attack against nature
and subjecting her to the human will’ (Freud, 1930[1929]: 265). This is reminiscent of
Adorno and Horkheimer’s claim that the Enlightenment wanted to liberate humanity
from fear. In other words, dominate nature and we think we will be happy and less
fearful. In this way, dominating nature becomes a tool for psychological survival. What

one is protecting oneself from is the topic of this chapter’s final section.

This also speaks to a tendency identified by Erich Fromm, himself a psychoanalyst.
For him, and | agree, the revolutions in science and technology promised human
beings that they could transcend nature, and be as gods (Fromm, 1984[1979]: 11).
That did not happen, which thrust human beings into a “having” mode of experience,
which is one centred on possession, and is characteristic of (but not exclusive to)
capitalist society. It refers to an ‘orientation towards self and the world’ whereby ‘| want
to make everybody and everything, including myself, my property’ (Fromm,
1984[1979]: 33). The contrast is the “being” mode of experience, whereby human
beings seek to grow and develop (Fromm, 1984[1979]: 33), and in which an individual
sees herself as the subject of activity rather than the activity being something they are
doing (Fromm, 1984[1979]: 94). This is a more holistic way of seeing one’s self in the

world.

A useful example to differentiate the two is provided by Fromm. He considers the
process of remembering; literally, recalling something that has happened. In the being
mode of existence, to remember is to actively recall: ‘connecting the single datum to
be remembered and the many other data that it is connected with. The connections in
the case of being are neither mechanical nor purely logical, but alive’ (Fromm,
1984[1979]: 39). However, in the having mode of existence, remembering occurs
under ‘alienated memory’ — photographs, and even notes to oneself, are an attempt
to make sure | ‘have that information (Fromm, 1984[1979]: 40, emphasis in original).
To remember is to possess a memory, and to possess a memory one must control it

through the reliance on scraps of paper or photographs.

On this account, the attempts to dominate nature by medicalising, and therefore
transcending, the ageing process is one that that is indicative of the having mode of

experience. Relative youth is not something that one is actively enjoying; it is a
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possession that one does not want to let go of. When we are ageing, it feels like we
are losing something, and must do everything in our power to stop it (which was also
captured by Lefevre, whose essay on the grief of ageing was briefly discussed in the
introduction to this chapter). When somebody becomes old, they feel like they have
lost something. The closing years of life are not something to enjoy because one has

“lost” or “let go of” the experience of youth.

Visible signs of ageing are signs of humanity’s failure to completely dominate nature.
The culture itself therefore must hide the ageing process or eradicate it entirely. Enter

anti-ageing industry, stage left.

3.4 Anti-ageing: The manifestation of cultural imperialism

| have thus far established that older people are affected by cultural imperialism: it is
a real force in their lives. Through scientific and moral development, the older body
has been associated as dirty, defiled — it is an Other. Anti-ageing products attempt to
make the older body invisible. For those who cannot — the fourth agers — they are

constructed as an abject Other.

There are multiple, competing, definitions of the anti-ageing industry (see, for example;
Calasanti, 2007: 338-339). In whatever way one defines it, it is a ‘growing and
profitable’ industry (Calasanti, 2007: 338-339). For the purposes of my argument, |
see the anti-ageing industry as one that markets certain goods and techniques for the
reversal or covering of visible ageing, and that seeks also to combat ageing itself. It is
an industry that has as its primary customer base middle-aged people (Ojala et al,
2016: 357) though its effects are such that fourth agers experience cultural
imperialism: the anti-ageing industry make the group’s perspective invisible (or, at
least aims to do so) and those who cannot be made invisible are the victims of
Othering. Recall that the older person has been constructed as the Other. The older
person is recast as undesirable, and the anti-ageing industry proposes that there is
something one can do to avoid being like “them”. In this light, ‘the message is clear: if
you don’'t make the proper choice, you are to blame’ (Calasanti, 2007: 343). The

marginalisation | will discuss in future chapters is perpetuated and tolerated because
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those older people have not ‘chosen’ to avoid their fate, which in turns creates a crisis
of identity in those who perceive them (see chapter three, section 3.5, of this thesis).
In other words, cultural imperialism is foundational for the oppression of older people:

without it, marginalisation would lack perceived structural legitimacy.

The anti-ageing industry appeals to older women and older men in different ways, and
this has been the focus of much of the analysis about it. This is because of gendered
relations that intersect with class, race, ethnicity, and sexuality. In other words, older
women experience cultural imperialism because they are old, but they experience it in
a different way to older men because they are women. Indeed it is difficult to
understand experiences of ageing without gender. As this section will go on to
demonstrate, women and men are targeted by the anti-ageing industry in different

ways as a result of different gendered norms.

It is therefore important to first establish how gender operates within a given system.
Young identifies three ‘basic axes of gender structures: [1] a sexual division of labor
and [2] normative heterosexuality [...] and [...] [3] gendered hierarchies of power’
(Young, 2005a: 22). The first axis refers to the ways in which work, including unpaid
work, is structured by gender (Young, 2005a: 22); the second refers to the ways in
which ‘institutional and ideological facts [...] privilege heterosexual coupling’ (Young,
2005a: 34); the third intersects with the first and second ‘to reproduce a sense of
entittement of men to women’s services and an association of heterosexual
masculinity with force and command’ (Young, 2005a: 25). This formula will help to
clarify the way in which anti-ageing products intersect with cultural imperialism, and

also reinforce gender structures.

Women and anti-ageing

Older women’s experience of anti-ageing is one that is intertwined with their gendered
being. Women and men are presented in the anti-ageing industry’s advertisements as
diametrically opposed (Calasanti, 2007: 350). It is women who are traditionally
considered to be visibly identifiable as ‘old’ at an earlier stage than men. They must

therefore work harder to retain their femininity, and ‘anti-aging web sites dictate that
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women’s bodies should approximate younger years by being “toned” and alluring to
men’ (Calasanti, 2007: 351). Indeed the cosmetic industry ‘constructs the aging
woman as a member of an at risk population’ (Smirnova, 2012: 1242). By being “at
risk” from ageing, this industry constructs age-as-disease, something ‘that we should
seek to avoid (despite its inevitability) by adhering to the prescribed measures outlined
by the cosmeceutical industry: to both prevent and reverse the aesthetic symptoms of
this illness’ (Smirnova, 2012: 1242). These messages that the industry draws on has
taken their lead from the development of modern scientific reason, discussed above.
It is also here that the effect on so-called third agers is most acute. To put it rather
bluntly, those in the fourth age are too late. By contrast, it is those in the third age who

are "at risk” from ageing.

One such example is an advertisement for breast surgery, ‘which recasts her
appearance as alluring; and though a man also relates to appearance, his goal is to
evince muscularity and strength’ (Calasanti, 2007: 344). There is an implicit
expectation that women will be sexually undesirable as they age; they therefore need
to intervene to prevent this, and maintain an ability to remain beautiful to men, or reap
the consequences. Thus, the anti-ageing industry perpetuates the maintenance of

both normative heterosexuality and gendered hierarchies of power.

The menopause is another target of the anti-ageing industry. In her book about the
subject, the feminist and literary critic Germaine Greer argues that women should be
‘facing up squarely to the fact of the climacteric’ (Greer, 1992: 9). Instead, however,
‘there are men whose names appear on hundreds of learned papers every year,
elaborating the possibilities of eliminating menopause and keeping all women both
appetizing and responsive to male demand from puberty to the grave’ (Greer, 1992:
2, my emphasis). Thus, to “succumb” to the menopause — a natural step in the process
of female ageing — is to be seen as rejecting the demand to be beautiful. A recent
study of why women continue to take hormone therapy over the long-term, despite the
health risks, found that this was driven by individual desires to maintain youthful
appearance and stamina (Hunter et al., 2020). This demonstrates the way in which
widespread cultural imperialism operates at the plain of Polite Society: the claim here
is that there is something undesirable about looking old but, if pushed, | cannot imagine

that most of these women would say that older women look repulsive.
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| argue that this commitment to attempting to make menopause disappear has two
implications. The first is that it speaks to an anti-death drive of anti-ageing, one that
associates older people with decay and death — | will return to this later. The second,
which | can deal with briefly, is that it is an enforcement arm of a sexual division of
labour: Young’s first axis of gender structures. Relating to both paid and unpaid labour,
the sexual division of labour also encompasses childbirth and child care. To not want
to “combat” the menopause, women reject this aspect of the sexual division of labour:

the anti-ageing industry proposes to combat this.

Men and anti-ageing

It is noticeable that the anti-ageing industry targets men by relying on tropes that
women are, in some way, lacking: women are defined by what men can do to them.
When it comes to men, the anti-ageing industry is concerned with how well they
perform: at work, in the gym, and in the bedroom. In a similar way that women are told
they need to retain their femininity, men are told they must retain their masculinity.
This masculinity ‘is one that stands in overt contrast to femininity and to weakness’,
less to do with beauty and more to do with ‘being more impressive [...] the spectacles
of strength or power [...] rather than to provide pleasure or care to others’ (Ojala et al.,
2016: 359).

Interviews and focus groups with middle-aged men from the USA and Finland found
that men identified ‘physical exercise [...] healthy diet [...] as well as sleep and rest as
a ‘natural way’ to control ageing’ (Ojala et al.,, 2016: 366). Any type of overt
maintenance of beauty was ‘an activity they impute to women’ (Ojala et al., 2016: 367).
One such example was the dyeing of hair: this was seen as an undesirable activity
because ‘a man would be seen to have intervened in his appearance for no obvious
performance-based reason’ (Ojala et al., 2016: 369). As one participant put it, people
would look differently at a man who had dyed his hair because ‘he’s doing feminised
activities’ (Ojala et al., 2016: 367). The idea of performance is often based on the
ability for men to look like they can still contribute; they can still be good leaders, and

can still command respect of younger (male) workers. In this way, therefore, the male-
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targeted anti-ageing industry helps to maintain the first axes of gender structures: a
sexual division of labour. Men also need to be able to physically perform, by staying
strong: hence, anti-ageing advertisements focus on men ‘gaining muscle and
athleticism’ (Calasanti, 2007: 344). Where women are shown ‘standing on a scale’,
there are pictures of ‘the male weight lifter’ (Calasanti, 2007: 344). This is a further
implicit endorsement of a sexual division of labour: men need to be stronger in order

to perform those traditionally masculine jobs in the home.

Sexual performance is also a focus of the anti-ageing industry’s marketing. Youthful
sex is presented to men as ‘penile penetration’ (Calasanti, 2007: 346), and
advertisements for the anti-ageing industry encourage ‘men to stay young by enacting
a masculinity that involves performance in areas of physical strength and sex’
(Calasanti, 2007: 345). The implication, of course, is that women ought also to pursue
and desire penetrative sex. In the twentieth century, impotence was recast as ‘a social
problem’ (Calasanti & King, 2005: 16). In order to tackle this problem, men need to be
physically fit and, failing that, can seek the help of medication. Despite the propagation
of medications, more than half of men never develop erectile dysfunction (Castleman,
2012). What nevertheless happens is that, from around 50-years-of-age, men’s
erections change: rather than experiencing erectile dysfunction, (some) older men
begin to experience ‘erection dissatisfaction’ (Castleman, 2012). The anti-ageing
industry does not make such a distinction. In failing to make such a distinction, the

particular (relative youth) becomes identified with the general interest.3"

Unlike anti-ageing products that seek to delay the onset of visible signs of ageing, the
focus on sexual performance is different because the products to address it are
marketed for the older man. Nevertheless, its appeal is done through deference to
younger men. The older man is constructed by affirming ‘the dominance of younger,
white, middle-class, and heterosexual men’ (Calasanti & King, 2005: 17) — that is, a
younger man who can (with ease) engage in penetrative heterosexual sex. This is a
clear interaction with the normative heterosexuality that Young argues is one of the

axes of gender. The anti-ageing industry thus promotes a range of supplements and

31 This idea comes from Marcuse’s discussion of a discourse that appears to reconcile two apparent
opposites, like a ‘Luxury Fall-Out Shelter’ (Marcuse, 1994[1964]: 88-90). In this discussion, | have
only embedded what Marcuse says this type of discourse achieves.
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medications that work to ensure older men that they can ‘pursue the recreation and
phallic sex that the ads tell them they need’ (Calasanti & King, 2005: 19). Whereas
women need to work hard to maintain their beauty and be desirable, men must ensure

they can have penetrative sex.

Such a positioning also helps to maintain hierarchies of gender that explicitly engage
with age: young, heterosexual, men can take their place near the top of the hierarchy.
This focus on penetrative sex is also notable for how different it is to reality. A synthesis
of the literature on sexual behaviour in older adults has shown that older people tend
to agree that sex declines in importance as one ages, though this is not necessarily
correlative with a decline in sexual desire (DeLamater, 2012). To put it another way,
‘physical changes associated with aging are not universally linked to a decline in
sexual function’ (Gillespie, 2017: 404). Furthermore, there is no clear correlation
between older men who struggle to maintain erections and a lack of sexual activity,
which suggests that they ‘may be engaging in sexual activities other than those
involving penile penetration’ (DeLamater, 2012: 135). A study of 9,164 partnered
adults aged 50 to 85 found that the most sexually satisfied older adults were the ones
who engaged in ‘gentle kissing, deep kissing, and manual stimulation’, as well as

(though not necessarily also) penetrative sex (Gillespie, 2017: 414).

Thus far | have only discussed anti-ageing products and heterosexual men (though
two of the participants in the research from Ojala et al., identified as non-heterosexual,
and the Gillespie study was open to older people in same-sex partnerships). However,
it bears worth stating that the younger man is held up as an ideal for gay men, too.
This means that, ‘for gay men, the ideal male body shape and chiseled good looks
can only be achieved by very few’ but to not achieve this is seen as ‘laziness, rather
than inability to attain an impossible goal’ (Jones & Pugh, 2005: 254). In recognising
that pornography contributes to the construction of desire but also responds to
consumer demand (Morrison, 2004: 170), the psychologist Todd G. Morrison
convened focus groups to understand views of gay male pornography. During these
focus groups, participants watched three scenes from mainstream gay pornography,
and then questions were utilised to trigger conversation (Morrison, 2004: 171). There
was some disagreement within the group as to whether pornography influenced bodily

perception (Morrison, 2004: 174-175) but Morrison concluded that ‘sexual interactions
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between performers appeared to simulate a traditional (read: nonegalitarian)
heterosexual model [...] it would appear that the world of gay male pornography is
characterized by differential placement on a continuum of masculinity and eschewal

of anything feminine’ (Morrison, 2004: 179).

This research demonstrates the way in which normative heterosexuality and gendered
hierarchies of power cannot solely be understood as reproduced by those who are
attracted to the opposite sex. In fact, (some) gay men discursively reproduce them.
One can therefore expect that, for those gay men, anti-ageing products will still seek
to embed their masculinity against femininity. It is imperative to illustrate this point so
as to demonstrate that while cultural imperialism intersects with the identity of older

people in different ways, it is all older people that experience it.

Anti-ageing and the third/fourth age distinction

The question of where the third and fourth age distinction “fits” into the anti-ageing
industry has been suggested at various stages in the foregoing. It is however beneficial
to be explicit. The anti-ageing industry targets both younger and older people. It would,
however, be erroneous to say that so-called fourth agers are the anti-ageing industry’s
target market. To put it rather bluntly, it is too late for them. Instead, the anti-ageing
industry as-is affects those who are younger, including those in the third age. It tells
them they are at risk of looking old, of becoming “fully” old, but — and this is crucial —

that they can do something about it.

There are some options for visibly older people — chiefly, surgery. The older one looks,
the more drastic and violent the correction needs to be. These more violent attempts
to correct signs of ageing are symptomatic of what Young, borrowing from W.E.B Du
Bois, refers to as ‘double consciousness’, which is when the oppressed does not
accept the dominant culture’s stereotypes but only receives from it ‘the judgment that
she is different, marked, or inferior’ (Young, 1990: 60). This has some root in empirical
research with older people: while ‘{[m]any older people recognise age discrimination
as something that must be uncovered and challenged [...] some have difficulty in

identifying particular experiences as unambiguous examples’ (Bytheway et al., 2007:
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117). Thus, when those in the third age are affected by cultural imperialism, it is
because they are in close proximity to those who are being Othered — those in the

fourth age.

Third agers likely do experience a double consciousness; they are encouraged, and
take up the offer of, mitigating visual effects of ageing while also knowing that they are
already old. In doing so, they contribute to the Othering of fourth agers. This Othering
of fourth agers does, therefore, act as a psychic domination of third agers but | do not
think it is oppressive to third agers. In this way, cultural imperialism also sharpens the
distinction between the third and fourth age. This cultural imperialism converges with
another key element of the fourth age, namely dependency, that forms the basis for

the marginalisation they experience.

It is this Othering that, | say, is the basis for the marginalisation experienced by fourth

agers; an idea to which | return in chapters four and five.

Older women and older men: The undercurrent

This discussion of anti-ageing disguises an undercurrent. As | argued at the end of the
last chapter, while the older person is a social construction, ageing itself is a biological
reality. Dyeing one’s hair black in order to prevent it from looking grey does not stop
the fact that one’s body is ageing. In other words, anti-ageing products resist natural

processes.

Bryan Johnson is a very wealthy man who does not want to look old. As it happens,
he also does not want to die: it would be difficult to construct a thought experiment that
so astutely captures Young’s argument about abjection (see section 3.5 of this
chapter). To achieve his desire, he exchanges his son’s plasma for that of his own. He
takes over 100 pills a day; he does not sleep in the same bed as another person; he
eats his last meal at 11am (Snape, 2023).%? In a homage to the need for men to be

able to continue to perform, he is concerned with his penis: he claims it is now younger

32 Amidst his anxiety to avoid death, he also avoids much of life.
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thanks to a form of shock therapy (Lefroy, 2023). His workout routine is intense, and

he celebrates it by sharing topless pictures of himself — the epitome of a “real man”.

A not unreasonable question is whether Johnson believes that what he is doing will
prevent, or at least prolong the time until, death. On the one hand, he may believe in
what he is doing. On the other hand, he may not believe it but is still dedicated to
trying. Either way, Johnson demonstrates a profound anxiety of death that is
interwoven with perceptions of old age. It would be too simplistic to interpret this as
just a conformity with gender structures. They are in operation here, and it would be
reckless to deny it. However, what is also in operation is an extreme aversion to death,
and (as we have seen) death is associated with old age. Johnson’s claim that his penis
is ‘younger’ betrays an anxiety about old age too, with this being perceived as a
deficient mode of being. Johnson is, it must be admitted, an extreme example of an

aversion to ageing and, in turn, death. His aversion, however, is not unique to him.

This section has demonstrated the ways in which older women and older men
experience cultural imperialism. The anti-ageing industry targets the purchasing power
of younger people, telling them they must work to avoid being old. While there are
some points of divergence, the experiences of women and men do converge in that

the industry maintains gendered hierarchies of power.

3.5 Abjection, anti-ageing, and death

On the one hand, the development of modern scientific reason medicalised older
people, making them a problem to be solved. They became associated with
incontinence, senility and, ultimately, death. On the other hand, the anti-ageing
industry has made it its mission to eradicate visible signs of ageing. The problem that

remains to be solved is the root cause of this aversion to signs of ageing.

It is mostly too late for fourth agers; these products are intended for younger people
who can stand a chance of not looking like “them”. For Young, the aversion to older
people is a form of abjection, which is a tool of analysis that she adopts from Julia

Kristeva. Kristeva’s defines abjection as,

105



one of those violent, dark revolts of being, directed against a threat that seems
to emanate from an exorbitant outside or inside, ejected beyond the scope of
the possible, the tolerable, the thinkable. It lies there, quite close, but it cannot
be assimilated.

(Kristeva, 1984: 1)

Abjection is a feeling of revulsion; the abject is the trigger for that feeling. However,
the abject is not an object (Kristeva, 1984: 1); its only similarity with an object is that it
is ‘opposed to I (Kristeva, 1984: 2, emphasis in original). The thing that terrifies us
about the abject, the thing that we want to reject because it repulses us, is that there
is a thin border between ourselves and it (Kristeva, 1984: 10). That border is
permeable, and its thinness threatens its dissolution (Young, 1990: 144). In the abject
we can see the possibility of ourselves - we recognise that something (someone) that

causes us to feel uncomfortable could be us, but we do not want it to be us.

Employing psychoanalytic language, and with characteristic literary prose, Kristeva

perceives of abjection as

a precondition of narcissism. It is coexistent with it and causes it to be
permanently brittle. The more or less beautiful image in which | behold or
recognize myself rests upon an abjection that sunders it as soon as repression,
the constant watchman, is relaxed.

(Kristeva, 1984: 13, emphasis in original)

In other words, abjection arises when we perceive of ourselves as radically different
to the abject. The problem arises because we are forced to recognise that how we
perceive ourselves — a fixed state of goodness, of beauty, of purity — is not real
(Kristeva, 1984: 14). This makes abjection ‘a kind of narcissistic crisis’ (Kristeva, 1984:
14-15) because the image of ourselves as permanently fixed is disrupted. Indeed,
Young identifies cultural imperialism as ‘bound up with fears of identity loss’ such that

it challenges ‘the dominant culture’s implicit claim to universality’ (Young, 1990: 63).
Kristeva also conceives of the abject as being related to perversion: ‘the abject is

perverse because it neither gives up nor assumes a prohibition, a rule, or a law; but it

turns them aside, misleads, corrupts; uses them, takes advantage of them, the better
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to deny them’ (Kristeva, 1984: 15-16). In other words, the abject does not create a

new order but it rejects what has assumed to be the natural order of things.

In dialogue with Freud, Kristeva explores the story of little Hans: a case study of a boy
who became afraid of horses, which Freud associated with a fear of castration
triggered by his perception of his mother having lost the sexual organ (that is, the
penis). The fears we have are condensed into that other; the abject: ‘the phobia

of horses becomes a hieroglyph that condenses all fears, from unamable and
namabale’ (Kristeva, 1984: 36, emphasis in original). What this means for abjection is
that the person who wants ‘to avoid coming face to face with an other’, that is the
abject, ‘spares himself the risk of castration’ (Kristeva, 1984: 54) by turning away from
it.

Narcissism; perversion; phobia — these are the components of abjection. Narcissism
is what makes us disturbed by the abject; perversion, the sense that order has been
upended, is what we perceive in the abject; phobia is what motivates us to turn away

from, to reject, the abject.

Before elaborating on the reasons for Young’s argument, it is worth pointing out that
the relationship between older people and abjection has been advanced by Higgs and
Gilleard (2014). Indeed, Kristeva does talk about the way in which disease and bodily
fluids are the focus of abjection. However, she is keen to point out that ‘it is thus not
lack of cleanliness or health that causes abjection but what disturbs identity, system,
order’ (Kristeva, 1984: 4). It is therefore incumbent to look elsewhere to understand

what creates the fourth ager as the abject.

As Young acknowledges, Kristeva saw a deep connection between the abject and
death (Young, 1990: 147). She talks at length about the way in which.

the corpse, the most sickening of wastes, is a border that has encroached upon
everything. It is no longer | who expel, “I” is expelled. The border has become
an object [...] The corpse, seen without God and outside of science, is the
utmost of abjection. It is death infecting life.

(Kristeva, 1984: 4)
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To look at the corpse, Kristeva says, is to ‘show me what | permanently thrust aside in
order to live’ (Kristeva, 1984: 3, emphasis in original). This aversion to death, anxiety
about its presence, has a long history. Why else would Socrates, in Plato’s Phaedo,
implore his friends to not be afraid of death? By contrast Thomas Hobbes, in his
Leviathan, considers fear of death as not only rational but something that will ultimately
motivate the creation of government. It is not just the philosophers who have particular
concerns about death. In his depiction of the assassination of Julius Caesar,

Shakespeare has Casca (one of the conspirators) remark,

Why, he that cuts off twenty years of life
Cuts off so many years of fearing death.
(Shakespeare, 2000[1599]: 71)

In turn, Brutus remarks that

death is a benefit:
So we are Caesar’s friends, that have abridged
His time of fearing death.
(Shakespeare, 2000[1599]: 72)

More recently, doctors have been alive to the issue of death anxiety. This, not just
embarrassment, is the reason that we ignore those symptoms that might be something
serious: the lump in an intimate place; the blood in bodily waste; the lethargy; the
weight loss; the pain that will not go away. As Irvin D. Yalom, a psychiatrist, put it:

‘death anxiety is the mother of all religions (Yalom, n.d.).

Itis my contention that it is not just the corpse that is becomes the abject — it is anything

that reminds of us death. For Young, that includes the older person:

| cannot deny that the old person will be myself, but that means my death, so |
avert my gaze from the old person, or treat her as a child, and want to leave
her presence as soon as possible.
(Young, 1990: 147, my emphasis)
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This is the operation of the phobia inherent to abjection. The fact that a feeling of
abjection can lead to the turning away from an older person need not only be on an
individual level. Indeed, it is the ‘social climate’ (suffused as it is with cultural
imperialism) that makes certain attitudes ‘institutional possibilities’ (Young, 1990: 149).
Chapters four and five will demonstrate how the social climate translates into

institutional operation.

There is an acknowledgement from Young that older people have come to be
associated with death because people live longer: with the advancements of medicine,
death is no longer as likely to come to a five-year-old as a fifty-year-old. Young appears
to imply thatitis an older person’s perceived proximity to death that triggers this sense
of abjection claiming that, as more people live to old age, old age has in turn become
associated with death (Young, 1990: 147). | reject any suggestion that it is all older
people who act as this reminder. While knowing somebody is old may trigger the
feeling of abjection | say that fourth agers, the visibly old, is to whom abjection
attaches. Whereas old age is now associated with proximity to death, in earlier
centuries, old age was seen as a triumph over death. Indeed, in considering four
common problems levelled at old age, Cicero identified that one of them was a close
association between death and old age. While he conceded that to be older is to be
closed to death, he did not see that as much of a problem — it was just a description
of old age (Cicero, 1778: 133). In the Apology Plato puts a similar equation into the
mouth of Socrates, though he pressed it one step further by describing fear of death
as ignorance. While | do not dismiss the idea that, as people have lived longer, the
proximity of older people with death is the source of abjection, there is room to develop
the analysis further so that proper attention is paid to certain other cultural associations

with the older person.

This association of old age with death comes in three stages. First, it is the dreaded
fourth age that holds its grip over the social imagination: with the fourth age comes a
perceived lack of dignity and respect, which is a direct reproach to the notion of one’s
personhood. Second, it is the fourth age that the anti-ageing industry tells people it will
help to avoid; however, in order to do so, one must avoid all signs of ageing. Third,
and finally, those fourth agers, who are visibly old and cannot escape it, are turned

away from because of the identity crisis that is evoked by regarding them.
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It is important not to make broad-stroke assertions about what it is about death that
triggers anxiety. For some, it may be a personal anxiety concerning the fact that life
hangs in precarious balance. The consideration of life ending in its totality, the
transition from something to nothing, can cause this anxiety. For others, the anxiety
may not well be about one’s own death but about another's death. A form of
anticipatory grief, one cannot imagine life without a certain person or collection of
people. Whether the anxiety is directed outward or inward, it is the concept of nothing

that seems to cause alarm.

This idea of a fear of death being a fear of nothingness, of unbeing, can be
complemented by the analysis of Erich Fromm. He maintains that a fear of death is
intertwined with the view of life as a possession; living in the having mode of existence.

It is not death that is feared — it is the fear

of losing what | have: the fear of losing my body, my ego, my possessions, and
my identity; the fear of facing the abyss of non-identity, of ‘being lost’. To the
extent that we live in the having mode, we must fear dying. No rational
explanation will take away this fear.

(Fromm, 1984[1979]: 127, emphasis in original)

As | said earlier, life that is lived under the diktat of having is one that will also increase
the likelihood of a person wanting to avoid looking old because looking old represents

a loss of life; a loss of something that has been.

The idea of a fear of death being intertwined with an aversion to loss pushes toward
an idea of a fear of death that is rooted in a fear of loneliness. The theologian and

former Pope, Joseph Ratzinger, puts it as such:

In truth — one thing is certain: there exists a night into whose solitude no voice
reaches; there is a door through which we can only walk alone — the door of
death. In the last analysis all the fear in the world is fear of this loneliness. From
this point of view, it is possible to understand why the Old Testament has only
one word for hell and death, the world sheol; it regards them as ultimately
identical. Death is absolute loneliness. But the loneliness into which love can
no longer advance is — hell.

(Ratzinger, 2000[1968]: 301, emphasis in original)
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On this analysis, the association between older people and death becomes clearer
still. It is too simple, too dismissive, to claim, with Cicero, that older people are
associated with death for the simple reason that they are closer to it. With old age
comes also the increasing possibility of loneliness, which is a defining feature of an
understanding of the fourth age. As death is also something that we experience alone,

in total solitude, the link between older people and death is fully made out.

We do a good job of removing death from Western culture. As W.M Spellman put itin
his history of death, “Today in the developed West death and dying are often kept tidily
out of sight, relegated to hospitals, skilled care facilities or nursing homes” (Spellman,
2014: 7, my emphasis). In other words, that which evokes death is hidden away, made
invisible. As such, the dead body has moved from the living room of her loved ones to
the coldness of a morgue, where she can be pumped full of chemicals that make her
look as if she has not died. People no longer stop as standard when a funeral
procession passes; instead, they carry on with their lives or look the other way. One
could argue that this relates not just to a fear of death but a culture-wide lack of
respect. | maintain that both can be possible: when a person does not want to face
their own mortality, any step necessary is taken in order to avoid its contemplation.
This necessarily becomes intertwined with a lack of respect for those reminders. This
lack of respect then transfers itself onto the older person living in the fourth age, their

vulnerability exploited to make room for abuse.

What does this mean? The foregoing analysis matters because it demonstrates that
anxiety about death is subsumed into the culture, and this particular presentation of
anxiety about death is new. While | do not claim that anxiety about death is unique to
the twenty-first century, what has really changed is that modern Western culture takes
active steps to hide death. This includes hiding symbols of it. As a result of feelings of
abjection, the border between the abject and the person perceiving it can only be made
to feel stable if the abject is turned away from, ignored. The most important thing is
that the abject is denied the status as object. At the risk of stating the obvious, the
thing that cannot be an object therefore cannot be a subject: instead, we can try to
mould it to our own demands. Where we cannot turn away from that which we reviles
us, we treat it with contempt. | say that we cannot turn away from fourth agers — and

that translates into the treatment of them that amounts to marginalisation.
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Itis an unavoidable criticism of the forgoing argument that the death of a Pope, Francis
being the most recent example, is not hidden. One need not think too far back to recall
that the media was replete with images not just of the coffin of Francis but also his
actual dead body. Rather than being a repudiation of my argument, it is an affirmation.
The display not only of mourning but of death itself marks a significant departure from
cultural norms. It happens in defiance of what is understood by death because, for
Catholics, death is not a loneliness: belief in the death and resurrection of Christ
means that, ‘the door of death stands open since life — love — has dwelt in death’
(Ratzinger, 2000[1968]: 301). There is no need to be afraid of death because death is
not lonely. This goes some way to explaining the attention paid to the dignity of older
people (Pope John Paul Il, 1999), and the understanding of old age as a moment of
joy. To be blunt: those who see nothing to fear in death have a deep respect and care

for the dignity of older people.

The hiding, the making invisible, is in essence a form of cultural imperialism. It would
be bizarre to talk about the dead experiencing cultural imperialism but the living who
are associated with death are culturally imperialised: one such group of people is
fourth agers, as | have already demonstrated. The ideological justification for this
retaliation is a desire to dominate nature, to be able to use it. The Enlightenment
Project made it essential that nature is dominated, an essentiality that trickled into the
psyche of Western human beings. There is perhaps no greater symbol of the failure
to live up to the Enlightenment’s project than the fact of the inevitable ageing process,
and the even greater inevitability of death. Thus, as older people come to symbolise
death, they too must be hidden away, the state reserving powers in order to achieve
this. Those who are fearful of death can retaliate against those who remind them of

death. This will be the focus of the remainder of this thesis.

3.6 Conclusion

| began this chapter by tracking the way in which the older person became increasingly
medicalised and eventually associated with disease, senility, incontinence, and death.

The view of ageing as a problem to be solved speaks to a trend, which defined the
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Enlightenment era, of dominating and transcending nature itself. Older people, and
fourth agers in particular, are a stark reminder of the way in which humanity has failed
to establish total dominion over nature. The anti-ageing industry positions itself as a
cure to this sorry state of affairs: follow them and you will have eternal wrinkle-free
skin. | analysed how these anti-ageing products intersect with gender in such a way
that reinforces gendered hierarchies. However, | thought that this analysis could be
pushed further, and demonstrated that this cultural imperialism has its roots in cultural

anxiety about death.
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Chapter Four: Marginalisation and the Care Act 2014

‘I am in a concentration camp for the old, a place where people dump their
parents or relatives exactly as though it were an ash can.’
(Sarton, 1983[1974]: 9)

4.0 Introduction

Almost the entirety of the action in May Sarton's (1983[1974]) novella As We Are Now
takes place in a care home, which the narrator calls ‘a concentration camp for the old’
(Sarton, 1983[1974]: 9). It details the “warehousing” of older people, who are denied
basic respect, punished for perceived indiscretions, experience extreme boredom, and
given tranquilising medication to subdue them. In essence this is a fictional account of
what Peter Townsend (1962) found in his survey of residential institutions in England

and Wales. An updated survey on those same care homes reported that,

‘segregation by gender has been replaced by segregation according to
functional ability. Regimes in the homes were less harsh and the punitive
attitudes had disappeared, but had been replaced by oppressive risk
management. Attempts to overcome residents’ apathy had largely failed even
when activity organisers were employed’.

(Denham, 2014)

To put it another way: things may be better, but restrictions have metamorphosised.

This chapter is not exclusively concerned with care homes, though it does address
them in the final section. For the most part, | am concerned with demonstrating how
perceptions of dependence create ‘a sufficient warrant to suspend basic rights to
privacy, respect, and individual choice’ (Young, 1990: 54). This is the core of
marginalisation, which Young describes as ‘the most dangerous form of oppression’
because it expels ‘a whole category of people [...] from useful participation in social
life’ (Young, 1990: 53).

This chapter has two halves that both address how older people can be said to be

marginalised in the first way that Young identifies: through a negation of choice,
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respect, and privacy. The first half probes Young’s account of marginalisation. First, |
make the case that marginalisation is a forbearer to what Young later called structural
injustice, which has important implications for understanding law as a structure.
Second, | explain in detail how Young defines marginalisation, navigating the path she
takes to leave us with the first definition: marginalisation as a process that denies
choice, privacy, and respect. This speaks to issues of dependency so |, third, turn to
care ethics and explore philosophical accounts of dependency. A status of
dependency need not be bad — but it can be. In exploring issues of dependency, | also

contrast marginalisation with paternalism.

In the second half, | turn to the manifestation of marginalisation. First | consider the
delimiting of choice. | say that this occurs through the failure of public bodies to offer
proper rehabilitation and reablement, which leads to more older people developing
care needs. While this may not apply to all people who require care, because some
care needs are unavoidable, what happens next is. Second, | detail the double-harm
of a suspension of privacy and respect that comes into play. The sense of privacy
provided by the home is violated because the older person needs others in their home
— people they have no choice over. If they move to a care home, this privacy is almost
gone in its entirety. The nature of the legal relationship, enshrined in the Housing Act
2004, means that they have no say over whether they will have to change room. All of

this compounds with a lack of respect for the older person.

It is worth stating from the off that the oppression explored in this chapter cannot be
said to apply to all older people. After all, not all older people will require care, and it
is not the intention of this thesis to make claims about all older people. Given that
independence is a characteristic of the third age, it is inconceivable that they would be
marginalised in the way that this chapter discusses. Thus, the types of older people
being discussed in this chapter and the next are those who could be said to be in the
fourth age. There are however certain types of fourth agers who will be more likely to

experience this type of marginalisation, such as those without adult children.

4.1 Marginalisation, structural injustice, and the law
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| will argue that marginalisation can be understood as a component of what Young

later called structural injustice, and | will explicate the implications of this argument.

Young first sees marginalisation as a failure of welfare policies to ‘eliminate large-scale
suffering and deprivation’ (Young, 1990: 54) that arises from poverty and other socio-
economic disadvantages. | will say very little about this because, as explained in
chapter one (see section 1.3 and 1.4) it is difficult to conceive of the material
deprivation of some older people as a consequence of their membership of the group
older people. This deprivation is, in my view, best understood by reference to which
socioeconomic class that some older people belong to, and have so belonged for
much of their working lives. It is a view supported by Walker’'s (1981) argument about
the political economy of ageing, wherein he emphasises the way facts attached to a

person early in the lifecourse affect outcomes in the later part of the lifecourse.

Young identifies ‘two categories of injustice beyond distribution [that] are associated
with marginality in advanced capitalist societies’ (Young, 1990: 54, my emphasis). The
first, and the focus of this chapter, is the way in which ‘the provision of welfare itself
produces new injustice by depriving those dependent on it of rights and freedoms that
others have’ (Young, 1990: 54). At first glance it seems illogical to describe this as
beyond distribution. The reason it can be described as relating to a system beyond
distribution is because (a) welfare is not simply referring to economic redistribution,
and, (b) even where welfare is being used to refer to redistribution, it is the outcome
of these welfare structures that are the focus of the analysis, not the redistribution itself
(see also chapter one, section 1.1, of this thesis). The second, and the focus of the
next chapter, occurs ‘because it [marginalisation] blocks the opportunity to exercise
capacities in socially defined and recognized ways’ (Young, 1990: 54). What is central
to them both is that, while individuals contribute to these injustices, they are
maintained and exacerbated as a result of the structural positioning of certain

individuals that arises from their group membership.

This is striking because it appears to be an early statement of what Young later called
structural injustice. In fact, in Justice and the Politics of Difference, she notes that ‘the
fact of marginalization raises basic structural issues of justice, in particular the

appropriateness of a connection between participation in productive activities of social
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cooperation, on the one hand, and access to the means of consumption, on the other
(Young, 1990: 55, my emphasis). Before going further, it will be useful to remember

what structural injustice is®3.

Young tells the tale of Sandy, a single mother who faces the risk of unemployment
and homelessness due to various barriers, such as a lack of nearby affordable
housing, the need for a rental deposit, and the need to buy a car (Young, 2011: 43-
44). While fictional in the sense that Young is not writing about a particular woman
called Sandy, she notes that ‘this mundane story can be repeated with minor variations
for hundreds of thousands of people in the United States’ (Young, 2011: 44). No rogue
actors have created Sandy’s position: instead, structures have coincided so that she

has experienced a structural injustice. A structural injustice

exists when social processes put large groups of persons under systematic
threat of domination or deprivation of the means to develop and exercise their
capacities, at the same time that these processes enable others to dominate or
to have a wide range of opportunities for developing and exercising capacities
available to them. Structural injustice is a kind of moral wrong distinct from the
wrong action of an individual agent or the repressive policies of a state.
Structural injustice occurs as a consequence of many individuals and
institutions acting to pursue their particular goals and interests, for the most part
within the limits of accepted rules and norms.

(Young, 2011: 52)

There are similarities between marginalisation and structural injustice. First, they both
facilitate domination of a certain group. Second, and on a related note, oppression is
a condition of groups in the same way that structural injustice is. That is to say that it
is interactions between groups, those that have power and those that do not, that
creates the conditions of injustice. As such, it is not individual agents that cause it.
Sandy is dominated because she is a member of a low economic class; if she were of
a higher economic class, the type of injustice she experiences would not be possible.
In fact, it is because certain systems and policies exist that others benefit from Sandy’s
domination. Third, both marginalisation and structural injustice inhibit the exercise and

development of certain capacities.

33 In doing this, | am consciously adopting the structure taken by Wolff and Mantouvalou (2024) in

their introduction to a collection concerning law and structural injustice.
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There are nevertheless two key differences. First, Young’s account of structural
injustice makes explicit that others do benefit from it but there is no such expressed
asymmetry in her account of marginalisation. Second, Young perceives structural
injustice as a moral wrong. While the case could be made that marginalisation is a
moral wrong, she does not explicitly make such an argument. | consider it likely that
Young would have perceived of marginalisation as a moral wrong, and that oppression
of one group can benefit another. The fact remains, however, that she does not say
this in any explicit way. | emphasise this point because her theory of structural injustice

is a result of building on, and developing, previous work.

Despite this, | am confident that marginalisation can be seen as the seed from which
the tree of structural injustice grew. This is not just a point of scholarly interest. It
means that, in my consideration of marginalisation, | ought to give careful
consideration to what structures are operating in the social positioning of older people.
While structures have been important thus far, such as in my consideration of older
people as a social group, it is marginalisation where they need to be brought into the
light.

Before proceeding, it is worth pointing out that the next two chapters will engage
heavily with the law. Given what | have said about the relationship between
marginalisation and structural injustice (indeed | say it is the law that is the structure
which facilitates marginalisation), it is appropriate to consider how law and structural
injustice interact. At its core, this is an argument about how law operates as a structure.
George Letsas (2024) has considered Young’s view on the relationship between law
and structural injustice. He summarises her argument as follows: ‘[For Young] law is
only part of the problem and by its very nature [a focus on liability], it cannot be the
solution [...] there are many causal factors contributing to Sandy’s vulnerability and

the legislative framework is only a small part’ (Letsas, 2024: 61).

118



Not only do | think this is a fair statement of Young’s approach, | also agree with Letsas
that Young takes a much too ‘reductive approach to law’ (Letsas, 2024: 61)34 because
she confines her treatment of it to the level of liability addressed in the courts (Letsas,
2024: 62). Letsas contends that we should view Sandy’s homelessness ‘as primarily
a legal condition, created by the way in which legal rights (say over property or
contract) are allocated across classes of people’ (Letsas, 2024: 61). In fact, he goes
as far as to say that assessing Sandy as being the victim of structural injustice also
implies that large sections of the law ‘are problematic from the point of view of justice’
(Letsas, 2024: 68). After all, it is property law (from eviction notices to planning
permission) that poses such big issues for Sandy. The actors engaging with that law
may not be doing so in an unjust way, in the sense that the law does permit those
actions, but that action creates unjust consequences — consequences that are
perfectly just in law. In much the same way, | will show in the next two chapters that
the marginalisation of fourth agers is “primarily a legal condition” which has been
created by the exercise of the law. To somewhat amend Letsas’s argument (Letsas,
2024: 62) for my own purposes: a claim about the injustice of marginalisation is a claim

about the injustice of the legal schema that creates this condition.

Letsas argues that, “Young’s treatment of law is largely restricted to the retail level of
a court finding an individual liable for a given harm’ (Letsas, 2024: 62, emphasis in
original). Indeed, it is this corrective approach to justice that leads to her claim that the
law can only be a small part of addressing structural injustice. However, to think of law
in this strictly formalised way is to miss its discrete power. Letsas gives the example
of a company applying for a court injunction against climate activists who are
preventing its employees crossing the street. The law is clearly at play in the making
of that injunction but that is not the full story: crossing the street is also ‘an exercise of
a legal right’ (Letsas, 2024: 63). If it was not, the court would not have the jurisdiction
to make an injunction. In other words, we all live in a world that is enmeshed with the
law even when we cannot see it. | do not have an inherent legal claim to possess a
laptop. However, itis because of legal processes that | do possess the laptop on which

| am now writing and can also (in theory at least) rely on the law to correct an event in

34 This is not a claim that every structural injustice is ‘tied to law’ — it is just a recognition that Young is

too quick to dismiss law (Letsas, 2024: 62).
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which the laptop is stolen from me. These legal processes result in the courts being
able to exercise some type of force to ‘protect or prevent conduct and more generally,
patterns of behaviour (Letsas, 2024: 64) — the type of protection or prevention that is

at work in social structures.

| say that the law does this, and is able to do this, because it embodies the idea of
‘impartial reason’. In Justice and the Politics of Difference (so before she was
concerned with structural injustice in the way that she later came to be), Young
explains that this is the claim that there is ‘a point of view outside concrete situations
of action, a transcendental “view from nowhere” that carries the perspective, attributes,
character, and interests of no particular subject or set of subjects’ (Young, 1990: 100).
The problem, Young says, is that this ‘represses difference’ because it denies a
situation’s particularity, expels feeling from the realm of reason, and reduces plurality
to one subjectivity (Young, 1990: 100). As Young puts it: ‘by seeking to reduce the
differently similar to the same, it turns the merely different into the absolutely other’
(Young, 1990: 99). In other words, that which is particular and cannot be subsumed
into the logic of the whole becomes, instead, an outcast. In the next chapter, | will
develop this further, and address an argument that the law is expressive — that the law
is saying something about how things out to be (see in particular chapter five, section

5.5 of this thesis). That is not relevant for this chapter.

In sum, while | do not think that marginalisation is just another word for structural
injustice, | think the relationship between the two demands that | attend with care to
structures. Law, | argue, is the structure sine qua non that facilitates the

marginalisation of older people.

4.2 The first injustice of marginalisation

This chapter will be concerned with the first of the injustices that Young identifies
marginalisation as causing: the way in which ‘the provision of welfare itself produces
new injustice by depriving those dependent on it of rights and freedoms that others
have’ (Young, 1990: 54). It is quite clear that Young does not have in mind the

provision of welfare benefit payments, though she does offer a critique of the welfare
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capitalist society (Young, 1990: ch3; Young, 2002). However, she also views
something other than distribution being at play in the provision of welfare. So, the

question arises what exactly she means by welfare?

Liberalism’s claim to equal citizenship was, at least in its early days, somewhat
questionable given the fact that groups of people were excluded from the share of
citizenship, and ‘housed in institutions’ (Young, 1990: 54). While the asylum system
may have been abolished®, dependent persons are still excluded from equal

citizenship

because they depend on bureaucratic institutions for support or services [...]
Being a dependent in our society implies being legitimately subject to the often
arbitrary and invasive authority of social service providers and other public and
private administrators, who enforce rules with which the marginal must comply,
and otherwise exercise power over the conditions of their lives.

(Young, 1990: 54, my emphasis)

In meeting need, these welfare agencies first construct what the needs are. In large-
scale state-based welfare systems, this is likely inevitable and probably (politically)
unobjectionable where the distribution of scarce resources is concerned. However,
as a result of the construction of these “deserving” needs, the person becomes more
dependent on bureaucratic interference. This dependence implies ‘a sufficient warrant
to suspend basic rights to privacy, respect, and individual choice’ (Young, 1990: 54).
Put another way, the status of marginality is one which the basic right to privacy,
respect, and choice are suspended. Young does not actually develop what these three
rights are in any great detail, perhaps because she assumed that her readers would
instinctively know what she meant. | have no such luxury because they are the core

of the wrong of this first type of marginalisation.

Young connects the concept of privacy with ‘the autonomy and control a person has
to allow or not allow access to her person, information about her, and the things that
are meaningfully associated with her person’ (Young, 2005b: 162). One must be able
to ‘decide one’s own goals and their means to fulfilment, and meeting with respect

from others in one’s right to govern one’s life’ (Young, 2002: 45). In the other words,

35 See Series (2022) for a partial critique of this claim.
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privacy is the right to have domain over one’s body, space, and person.

Marginalisation, then, suspends the right to decide who to include and exclude.

It appears on first reading that Young means ‘respect’ in the ordinary sense of the
word: that is, a recognition of the person in front of me as a person of equal moral
worth. In her later work on participatory democracy, she couples respect with inclusion.
Inclusion, when forming the norms of political equality in a participatory democracy,
‘allows for maximum expression of interests, opinions, and perspectives relevant to
the problems or issues for which a public seeks solutions’ (Young, 2000: 23). It is the
aforementioned right to govern one’s own life. Marginalisation suspends the right to
respect in that people are denied the ability to have their interests and opinions

considered and addressed.

It is my contention that privacy and respect are two concepts that are interrelated to a
significant degree. As | will demonstrate later in this chapter, Young connects them in
A Room of One’s Own, which is her only sustained engagement with the needs and
rights of older people. For now, it suffices to emphasise that respect and privacy, as
defined by Young, are two concepts that are interrelated. In my view, it is self-evident
that the ‘maximum expression of interests’ can only be possible when one has

‘autonomy and control’ to such an extent that one can decide ‘one’s own goals’.

| can perceive no reason why ‘individual choice’ should not be understood through
reference to the ordinary meaning of the word. It is a concept that also appears
throughout Young’s work; for example, she sees civil society as something that
promotes choice (Young, 2000: 155). While Young does endorse Philip Pettit's
republican account of freedom as non-domination (Young, 2000: 258), it does not
follow that it is only possible to understand ‘choice’ through reference to this theory.
However, her endorsement of republican freedom can help with further understanding
what she means by choice when considering the fact that republican freedom is
concerned not just with choice being frustrated but also with options being there in the
first place (Young, 2000: 258-259). The point is that choice exists when an agent is
presented with a range of options, and is able to think “| can do X” or “I do not want to

do X, and then can (or does not) do that X — the choice is that of the agent (Pettit,
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2009: 104). Marginalisation can therefore be said to suspend the right to individual

choice from a broad range of options.

In her account of marginalisation, Young uses ‘welfare’ as shorthand for bureaucratic
institutions that provide (in theory or in practice) satisfaction of needs. This recognises
the fact that dependency is not inherently something bad, though | will discuss this in
the next section. At this stage then, Young’s account of this first type of marginalisation
could be re-stated as, bureaucratic provision of welfare services produces new
injustice by depriving those dependent on them of privacy, respect, and individual

choice.

What, then, of bureaucracy? Young defines bureaucracy as ‘a system that defines and
organizes social projects as the object of technical control’ (Young, 1990: 76). It does
not define ends; it simply attempts to coordinate action and interaction in order realise
these ends (Young, 1990: 76). It is a technical system that is depoliticized because it
claims value neutrality. It is in the deciding of ends that values are inserted. The
deciding of means is formalised so that, rather than evaluating the morality and justice
of certain means, the process of deciding means becomes a scientific endeavour to
discover the best way to achieve ends. This formalisation transforms traditional
systems of power, so that sovereignty of one person is replaced by ‘the rule of laws
and procedures’ (Young, 1990: 76/77). One example she gives is the way in which
‘family law and social service agencies replaced some of the rule of the husband-
father’ (Young, 1990: 76). It is not difficult to understand why Young chose this

example.

In House and Home, Young (Young, 1997b) challenges an assumption of some
feminist thought that conceptualises the idea of home as carrying no value, the domain
of (male) privilege. On the contrary, she argues that home can provide ‘preservation
[...] safety, individuation, and privacy’ (Young, 1997b: 136). This is not to say,
however, that the home that embodies these values does not spell danger (Young,
1997b: 144). For example, the expectation of women to keep a clean and tidy home

is one such danger.
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Here she introduces an interlude, where she describes how ‘the dream of a house in
the suburbs became my mother’s nightmare’ (Young, 1997b: 144). Through the
exploration of personal biography (Young, 1997b: 144-147), Young explores the
relationship she had with her own mother. She explains how they moved to the
suburbs — they had finally made it. After the sudden death of her father, her
‘devastated’ mother began to drink, and had ‘less motive than ever to clean the house’
(Young, 1990: 145). This came to a head when a policeman arrived at Young’s school
and took her to live in a teen-reform school because her mother had been arrested for
child neglect, the evidence for which ‘was drinking and a messy house’ (Young, 1997b:
146). In Young’s summary, ‘a woman alone with her children is liable to punishment,
including the worst of all for her: having her children taken from her [...] We were a
family in need of support, but we children were not neglected’ (Young, 1997b: 146).
After a couple of months, the family were reunited, and her mother employed a live-in
maid. Some time after that, Young’'s mother was arrested again after a fire started,
and the fire department found ‘papers strewn about and dust on the floor and beer
cans’ (Young, 1990: 146). The children again went to live with family, who fostered
them. When their foster father died, the family was ‘headed now only by a woman,
[which meant] our foster family instantly became a bad environment for us; they
shipped us back to my mother without warning’ (Young, 1997b: 147). Once reunited,
they moved out of the suburbs and to New York City.

Young mobilises biography in such a way that the injustice of marginalisation is
brought to the surface. The state recognised the need for children to grow up to
adulthood. Multiple conditions surrounded this, including cleanliness. Bureaucratic
organisations converged to manage how this would be achieved, and the answer was
for children to be removed (and the mother punished) in order to achieve the ends of
children growing to adulthood. The absence of the husband-father was filled by a
bureaucratic system’s rules, laws, and procedures. The providers of social services
could exercise power over Young’s mother (and, by extension, her children) to such
an extent that denied her privacy, respect, and individual choice. The interaction in

private family life was total and complete. This happened because of a group that she
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was a member of — single mothers. It is a useful and clear example of the way in which

marginalisation attracts to certain groups®®.

Caution is required here. Young does not outright dismiss dependency as a problem
to be solved — it is the unjust approach to dependents that constitutes the injustice of

marginalisation. The next section will address this in greater detail.

4.3 Dependency and care ethics

As Young notes, dependency is no bad thing. This section will consider the issue of
dependency to show that, while dependency is not in-and-of-itself a problem, there is
nevertheless a case for mitigating dependency. To understand this, | turn to care
ethics: a field that recognises varying degrees of dependency ought not impact on the

perceived worth of those who are dependent.

Young is keen to stress that feminist moral theorists are critical of the assumption that
full and equal citizenship is reliant upon independence (Young, 1990: 55). This is an
assumption taken from an individualistic view of rights; an autonomy model that
assumes those who are dependent cannot also be autonomous. For Virginia Held
(2006), prominent ethical theories have led us to lose our way. These theories, Held
maintains, miss the fact that it is through care that the human race sustains itself.

Indeed, care is fundamental to justice:

There can be care without justice: There has historically been little justice in
the family, but care and life have gone on without it. There can be no justice
without care, however, for without care no child would survive and there would
be no persons to respect.

(Held, 2006: 17)

% |t is easy to imagine some circumstances where a child’s removal from her parent or parents is
justified. In such a case, it would be inconceivable to describe that removal as marginalisation
because it has nothing to do with social group membership. Nevertheless, caution ought to be
exercise. Where a child is removed from her mother because the mother is a drug user, and has not
been provided with appropriate support, that could be conceived of as marginalisation. Further
consideration is beyond the boundaries of this thesis.
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On this basis, she argues, we should reconceptualise our obligations to each other as
obligations to care for one another. While Held does not propose to collapse the
boundaries between care and justice, she proposes that recognising individual needs

for care (in varying degrees) will allow us to understand competing justice claims.

Eva Feder Kittay (2019) has written movingly about how her experience of having a
disabled daughter influences her approach to an ethics of care.3” She does not reject
proposals to increase the independence of disabled people but wants to safeguard the
worth of disabled people who cannot become independent. She highlights that all
human beings are dependent on others in some way or another (for example, in order
to gain knowledge). This is, she says, a neutral description of life as-is. It is simply the
case that some people are more dependent on others. To focus on just promoting
independence is to imply there is no worth in also caring for those who are dependent.

The care we ought to give is labour, attitude, and a virtue.

For Kittay — and | agree — it is possible to distinguish between care and paternalism
(see chapter eight of Learning from my Daughter). Care is something that takes on the
perspective of the other; to care is to try and see a given situation as the other person
would see it. Sometimes the carer must make decisions that the cared-for person is
unable to conceive of, let alone make a wish known about it. However, interference is
only justified where the carer has a genuine belief that it tracks the cared-for person’s
interests. This is something that can be accessed via what Kittay elsewhere calls the
modal self, which enables us to imagine that | can experience what others are
experiencing because | am only a few steps removed from them (Kittay, 2017: 38). |
return to this idea in the conclusion of this thesis, where | contemplate how to

transcend cultural imperialism.

Kittay’s account of what it means to care involves being willing to accept a mistake
has been made. By contrast, there is no such demand in paternalistic approaches.
While Kittay avoids analysing whether paternalism can ever be justified, she finds that

paternalism is incompatible with care. This is because care takes on the perspective

%7 The following summary of Kittay’s (2019) argument is from chapter 6 of Learning from My Daughter.
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of another whereas, in paternalistic decision-making, another person claims to know

what the good thing to do is.

Does this mean that paternalism always leads to marginalisation? In general terms, |
think not. In this context, | take paternalism to broadly mean any action intended to
make an agent (C) better off but where C has had no say in the matter or would prefer
not to be treated in this way. General examples of paternalistic policy are not helpful
for understanding the relationship between that and marginalisation because they fall
at the first hurdle; that is, general paternalistic policy does not always target social
groups because they are members of a social group (recall Young’s assertion, which
| do not disagree with, that oppression is experienced on the basis of group
membership). For example, the compulsory wearing of seatbelts is a paternalistic
policy with no clear social group engaged. Notwithstanding that issue, it seems
counter-intuitive to describe such a policy as oppressive in any way that Young
identifies or could be identified. By contrast, some public health policies are
paternalistic in nature and could be described as oppressive. For example, the
abandoned policy that health and social care workers were mandated to have the
COVID vaccination was a paternalistic policy intended to protect the physical health
of those who were in receipt of care. It could be taken to be an example of
powerlessness (see chapter one, section 1.3, of this thesis) because the workers had
to choose between workplace security or bodily autonomy. However, as is in keeping
with other public health policies, it is not at all clear that there is a specific social group
engaged here (I would say we are looking here at an association), such that we can
extrapolate the presence of oppression®. Insofar as a paternalistic public health policy
is targeted at people who share similar characteristics (such as policies designed to
reduce obesity in a population) it continues to be unclear whether those groupings of

people can be said to be a social group.

What about in contexts of care, which these next two chapters are concerned with?

To answer this question, it is helpful to adopt an example from Pettit. In an attempt to

3 One could make the argument that this policy created cultural imperialism by positioning older and
disabled people as particularly vulnerable to infection, and therefore in need for protection. To be
blunt, | think this is pushing it. The claim that older people are vulnerable to serious infection does not
necessarily lead to a conclusion that older people are therefore an Other. It is simply an accurate
description of the facts.
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distinguish between alien and non-alien control (see chapter one, section 1.2, of this
thesis), he gives the example of the alcoholic whose liquor cabinet keys are hidden
from him. Pettit's analysis shows this person is unfree, and the subject of alien control.
Now consider two different variations of this example. For the sake of argument, |
assume both that C can be described as a disabled person and that Young was correct

to identify disabled people as a social group.

Scenario A: C is addicted to alcohol, and resides in a care home. His liver
and kidneys are failing, and he is in a lot of pain. The consumption of alcohol
exacerbates his symptoms, and he would rather stop drinking. He
nevertheless finds it difficult to do so. In conjunction with the local authority,
and after consultation with C, the care home removes all alcohol from C’s

room.

Scenario B: C is addicted to alcohol, and resides in a care home. He wants
to continue drinking. The care home are very concerned about his drinking. In
consultation with the local authority, they restrict C’s access to alcohol. In
order to make this plan easier to execute, C is not permitted to leave the care
home without supervision®® because to do so would run the risk of him

accessing alcohol.

For the moment, | accept that Scenario A and Scenario B could be described as
paternalistic or motivated by paternalistic desire. For a republican theorist, however,
not all paternalistic policy will render a person unfree. In Pettit's own example of the
withholding of the liquor key cabinet, he says that the actor is rendered the subject of
alien control (and, therefore, unfree). Scenario A differs from that example because C
wants to stop drinking, and a collaborative plan is constructed in conjunction with him.
In doing so, C’s interests are being tracked, and the interference (the removal of
alcohol) is done in a non-arbitrary way without regard for the values of the care home
or local authority. By contrast, in Scenario B the values of the care home dictate the
treatment of C. As such, C’s interests are not tracked — indeed he wants to continue

drinking — and so this paternalistic approach renders him unfree.

3% Chapter Five addresses how this could be possible.
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While Scenario A could be said to be an example of paternalism, it would be too far to
say this results in marginalisation. In Scenario A, C’s interests are being tracked. He
wants to stop drinking but finds it difficult to do so. The need to restrict his access to
alcohol is made more acute by the fact that he is in a lot of pain, and that pain is being
exacerbated by his alcohol intake. To describe all of this as marginalisation would be
an error because in tracking C’s interests, there has been respect for his right to
choose. By contrast, in Scenario B, there is no tracking of C’s interests. The decision
to stop drinking is made for him; the decision to not let him leave without supervision
goes far beyond the original goal, and interferes with C’s rights and freedoms that

others have. Is this marginalisation? Clearly, yes.

Imagine that, after six months, C’s health has dramatically improved, and he is fit and
well enough to go home. How can we make sense of this? It is a rather stark example
of a person transitioning from dependent to independent but, as Alasdair Maclintyre
(1999) explains, it is undesirable to see the issue as such a binary. He proposes that
we should not see independence/dependence as a binary but as a spectrum: one in
which every human being moves along at different stages in the lifecourse. So,
children may shed some level of dependence upon others as they grow and develop,
and then (as adults) become more dependent on others if they develop an illness or
break bones in a leg or (perhaps) develop addiction to alcohol. Once the illness has
been cured or the leg bones healed or the addiction has been overcome, they become
more independent. Nevertheless, while it is possible to imagine a possibility of total
dependence (such as a person in a coma or vegetative state), Maclintyre is keen to
stress that it is not equally possible to imagine a state of total independence. This is
because every single person requires something from other people or, at the very
least, the environment. They may not depend on the benevolence of the baker but
they do depend on somebody producing food that is then sold to them (at a reasonable
price) in the (super)market. In my example above, C will require others not to (for
example) buy him alcohol as a misguided but well-intentioned Christmas present.
Even the man who lives alone in the woods is dependent on the benevolence of the
stranger. After all, if this stranger is unusually cruel, the man in the woods may return
to his shelter to find it burnt down. One could say that the man in the woods requires

somebody to care for him. It is still care to not act.
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For her part, Young distinguishes between autonomy and self-sufficiency. While ‘an
autonomous person is not dependent on another to set the direction of her life’ (Young,
2002: 45), they still require some help or assistance in realising their goals. The idea
of the self-sufficient person is utopian in nature (Young, 2002: 44), and is somebody
who does not need any help (Young, 2002: 46). When self-sufficiency is prioritised
over autonomy, this ‘puts impossibly demanding conditions on the earning of respect’
(Young, 2002: 46). In turn, the person who cannot be self-sufficient is discursively
constructed as lacking. Much better, Young argues, to appeal to autonomy (which

makes room for outside help) instead of self-sufficiency.

In sum, and to repeat, dependency is no bad thing. Instead, it is a fact of human life
that we move between these two states of dependence and independence, rarely
settling on total dependence and never being fully independent. However, it is
intuitively the case that most people would choose the maximum amount of
independence, and not be dependent in areas they can otherwise be independent in.
Indeed, taking Young’s analysis on board means accepting that one may want to
exercise autonomy with the minimal possible interference or assistance from others.

This may well entail limiting what one is dependent on others for.

In an interview study of 14 people of the ages of 75 and above, researchers concluded
that older people view independence as ‘a state of being’ rather than ‘a goal or
ambition’ — that is to say, it is not perceived as a static thing that can be obtained
(Taylor et al, 2024: 21). The same study also found that autonomy is ‘valued by some
of the fittest and most isolated participants, suggesting that its importance predates
loss of these vital resources’ (Taylor et al, 2024: 18, my emphasis). In other words,
they do not want to be dependent on others even if they simultaneously do not view
dependency as an objective bad. Recall also Young’s argument that it is dependency
that makes a person more vulnerable to marginalisation because they could become
the subject of invasive government or private authority; there is created ‘a sufficient
warrant to suspend basic rights to privacy, respect, and individual choice’ (Young,
1990: 54). There is the possibility here that older people may experience the spectre
of marginalisation as an existential threat; that is, they may not experience

marginalisation at the current position in the lifecourse but it still “hangs in the
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background”. While these final two chapters discuss marginalisation as it happens to
a certain subset of older people, fourth agers, the fact that some individuals belong to
the social group “older people” can also said to be an anxiety that they too will

experience it (see chapter 3).

The question that | must now consider is whether marginalisation can be said to
operate in the lives of older people. Are older people being denied privacy, respect,

and individual choice?

4.4 The Care Act 2014: Delimiting choice

| am now concerned with the Care Act 2014: what it aims to do, and what it achieves

in practice.

The Care Act 2014 is a piece of British legislation that recognises the moral worth of
individuals who are dependent (in some way, for some length of time). For a person
to be eligible for support under the Care Act 2014, a physical or mental impairment or
illness (which need not be long-term) must give rise to a person being unable to meet
two or more outcomes to the extent that this inability has an impact on their wellbeing.
These outcomes can be mapped against the domains of wellbeing that the Care Act
identifies local authorities as having a ‘general duty’ to promote. The table below
identifies these domains of wellbeing (on the left) and the Care Act outcomes (on the
right). Where appropriate, they have been mapped (and there is therefore some

repetition).

Wellbeing (Care Act 2014, §(1)(2)) Outcomes (Statutory Guidance,
§6.106)

a) personal dignity (including treatment | b) Maintaining personal hygiene
of the individual with respect); ¢) Managing toilet needs

d) Being appropriately clothed
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(b)physical and mental health and

emotional well-being;

All outcomes are relevant.

(c)protection from abuse and

[self-]Ineglect;

All outcomes are relevant, but

particularly:

i) Making use of necessary facilities or
services in the local community
including public transport and

recreational facilities or service

(d)control by the individual over day-to-
day life (including over care and
support, or support, provided to the
individual and the way in which it is

provided);

a) Managing and maintaining nutrition

d) Being appropriately clothed

(e)participation in work, education,

training or recreation;

h) Accessing and engaging in work,

training, education or volunteering

i) Making use of necessary facilities or
services in the local community
including public transport and

recreational facilities or service

(f) social and economic well-being;

g) Developing and maintaining family or
other personal relationships
h) Accessing and engaging in work,

training, education or volunteering

(g)domestic, family and personal

relationships;

g) Developing and maintaining family or
other personal relationships
j) Carrying out any caring

responsibilities the adult has for a child

(h)suitability of living accommodation;

e) Being able to make use of the home

safely
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f) Maintaining a habitable home

environment

()the individual's contribution to society. | h) Accessing and engaging in work,
training, education or volunteering
j) Carrying out any caring

responsibilities the adult has for a child

To be clear, an inability to meet these domains of wellbeing without support need not
be as a result of a long-term condition. A person who temporarily cannot maintain, for
example, personal hygiene and nutrition while recovering from an operation, is still
eligible for support to have this need met. In this way, the Care Actimplicitly recognises
the spectrum of dependency along which all people live. The domains of wellbeing

also track what is assumed to be a person’s interests, which | will return to shortly.

Those who are assessed as requiring care and support have a right to have their
needs met. If somebody wants to receive care but is only unable to meet one of these
domains of wellbeing, they are free to organise care via a private arrangement. It goes
without saying that this is only an option available to those with the financial means to
do so. There are five ways by which a local authority can meet need, which are found
at §(8)(1) of the Care Act 2014

‘(@)accommodation in a care home or in premises of some other type;
(b)care and support at home or in the community;

(c)counselling and other types of social work;

(d)goods and facilities;

(e)information, advice and advocacy.’

§8(2)(a-c) makes provision that either the local authority or another person can provide
a service that meets this need. Thus, a local authority must ensure that they or a

private company provides accommodation in care homes. If the local authority cannot
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or will not provide a specific type of required accommodation, and no private company
has so far provided it, the local authority must shape the market so that it is provided.
Bob Hudson (a Professor of Public Policy) has characterised the care market as the
embodiment of a “quasi-market’ model: one in which much of the commissioning or
purchasing of services and support is still largely within the remit of the public sector
but provision is largely undertaken by private companies’ (Hudson, 2021: 7). In other
words, a Council will pay for private companies to provide the care that they used to

provide.

It is worth pausing here to acknowledge that these domains of wellbeing, an inability
to meet two or more being a qualification for statutory support, could be conceptualised
as an example of the way in which ‘social service providers and other public and
private administrators [...] enforce rules with which the marginal must comply’ (Young,
1990: 54). These rules delimit individual choice because it imposes strictures on the
wider matrix of individual decision making, and defines a person’s interests. | say that
there are, broadly speaking, two types of rule. First, there are those rules that dictate
the range of action that an actor must, or must not, undertake. An example of this
would be the rule that a fire exit door must only be opened in the event that there is a
fire. Second, there are those rules that exclude certain classes of people who do not
meet certain requirements. An example of this would be the rules that prevent women
from joining male-only clubs (and vice versa). Both sets of rules are prescriptive (if

certain requirements are met) and prohibitive (if certain requirements are not met).

The Care Act 2014 domains of wellbeing can be said to be rules in both sense of the
word. In the first understanding of rules they dictate the range of action that a
representative of a local authority (or other statutory body) can undertake. A failure to
provide support to those who do qualify for it would be unlawful. In the second
understanding of rules, an inability to meet less than two of the domains of wellbeing
means that a person is not eligible for support from statutory services. This alone is
not enough to establish the operation of marginalisation. If not for these rules, statutory
services would come to a standstill because they would be forced to process large
amounts of claims for support. It is nevertheless instructive in the sense that it
demonstrates the way in which the law structurally positions certain classes of people

as “deserving” and “undeserving”. This is an example of the discrete operation of law
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that | discussed at the end of the first section of this chapter. However, in this context
it is normatively unobjectionable because, in setting limits for support, the rules enable
support to be provided for those in greatest need. Furthermore, | think that the interests
identified are normatively unobjectionable, and are assumed to be held by all. There
is such a significance of diversity in this interests that they cannot be said to appeal to

a universal ideal.

It is clear that the rules of the Care Act 2014 delimit choice. The question is whether
this is oppressive. Recall that Young separates oppression from domination; some
oppressions also include domination but domination does not necessarily demand the
existence of oppression (and vice versa) (Young, 1990: 38). Oppression inhibits the
development and exercise of ‘one’s capacities and expressing one’s experience’
(Young, 1990: 37). It is difficult to see how the rules discussed above can be said to
prevent the development of one’s capacities. By contrast, domination arises from
conditions that ‘inhibit or prevent people from participating in determining their actions
or the conditions of their actions’ (Young, 1990: 38). It is much clearer how this aligns
with the rules. On this reading, the person being assessed cannot participate in a
determination of the conditions in which they live because a set of rules determines to
what extent they can receive assistance from the state. However, Pettit adds further
clarification to his account of domination. | must now ask whether the domination
experienced from the operation of the Care Act 2014 is a form of domination that

results in somebody being unfree.

For Pettit, whose account of freedom | have already shown that Young endorses, the
reality of personal choice rests on being able to think ‘I can just do that, or | can just
refuse to do that; what | do in this choice is up to me’ (Pettit, 2009: 104). In this context,
the above rules do stop a person being able to think ‘I can just do that’. They set the
strictures by which individuals, and in particular those who cannot afford to make

private care arrangements*, are eligible to receive care sourced by the state. The

40 There has been a steady rise of self-funders, ‘individuals who purchase their own support in this
new care market’ (Hudson, 2021: 7), but this only applies to those who have above £23,250 in assets
and savings. For those who fall below this limit, there is still a financial contribution that they will have
to pay.
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person cannot think, “I can have carers come to help me” if they do not satisfy these

rules and cannot afford to arrange care themselves.

Earlier (see chapter 4, section 4.2 of this thesis) | said that, while Young’s reference
to ‘individual choice’ can probably be understood through reference to the ordinary
meaning of the word, she does endorse Philip Pettit's republican account of freedom
as non-domination (Young, 2000: 258). Pettit explains control (generally conceived)

as thus:

A will exercise control, alien or non-alien, over B’s choices just so far as the
following is true. First, A has desires, however implicit, over how B chooses on
specific occasions or just in general; at the limit, A may just want to have some
impact, no matter in what direction, on B’s choices. Second, A acts on these
desires, no doubt among others, seeking a certain pattern in B’s choices. And,
third, A’s presence makes a desired difference. Making a difference need not
mean making an actual difference, of course. It may just mean making things
assume a shape such that the probability of B’s taking the desired pattern is
raised; more specifically, it is raised beyond the level it would have had in A’s
absence.

(Pettit, 2009: 106)

From this starting point, Pettit distinguishes between alien (objectionable) control and
non-alien (broadly unobjectionable) control. Non-alien control is not arbitrary in the
sense that the interests of the interferee are tracked. It can occur without interference,
when offers are presented and a process of ‘co-reasoning’ leads to a decision (Pettit,
2009: 114-115). It can also occur with interference, when there exist adequate
resources (material or non-material) to prevent the interference (Pettit, 2009: 116). To
reiterate, this always tracks the interests of the interferee. One such example of this is
when a social worker (A) presents a person (B) with options of support but does not
tell them “choose X”. This is non-arbitrary even if the social worker says “you should
choose X”, so long as A is tracking B’s interests, and B has the resources (material or

non-material) to choose otherwise.

Alien control is a more insidious type of arbitrary interference. It prevents B from being

able to think “I can do that”, either because an option is removed or appears to have
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been removed (Pettit, 2009: 106-107). For example, a social worker (A) may tell a
person (B) that they must move to a care home. This does not present a range of
options; in fact, only one is presented. B may welcome this but that does not make

them any less a victim of alien control:

A victim of alien control may welcome paternalistic intervention in some cases,
of course — an alcoholic may thank you for locking up the booze cupboard — but
will not do so on the grounds of thereby retaining personal choice. Alien control
is necessarily bad for personal choice but personal choice is not necessarily
something that agents may cherish.

(Pettit, 2009: 108)

Are the rules within the Care Act 2014 an example of alien or non-alien control? | say
that its operation ought to be an example of non-alien control because, properly
implemented, they track the interests of A (in this context, the person being assessed).
Pettit does not think that interference is arbitrary simply because a person does not
think “I can just do that”. If a condition tracks interests, the control is not arbitrary. The
Care Act 2014 does track interests, as demonstrated by the domains of wellbeing. So,
we can say that people with care needs who are assessed by somebody under the
framework provided by the Care Act 2014 experience domination but that this
domination is not arbitrary. From this conclusion, it would be unreasonable to describe
the operation of assessments pursuant to the Care Act 2014, as intended in legislation,

to be oppressive.

The Care Act 2014 also creates duties of a local authority. §2(1)(a-d) imposes a duty
for local authorities to provide ‘services, facilities or resources’ that will prevent or delay
the development of needs for care and support, with a view to overall reducing the
needs for care and support. One such example is reablement. Reablement is a
slippery concept in the sense that there is some dispute about what it means
(Clotworthy et al., 2021). For older people, reablement services can generally be said
to be ones that promote healthy ageing (Mulquiny & Oakman, 2022). In theory, this
should help to maintain an older person’s independence and overall quality of life but
also prevent hospital admission. This is beneficial because hospital admission
increases the likelihood of infection transmission and deconditioning (whereby a

person stops doing things for herself because others are doing it for her).
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A systematic review of the literature concerning the effectiveness of reablement
programmes for older adults found that reablement does help older people to continue
with Activities of Daily Living (such as dressing) and Instrumental Activities of Daily
Living (such as managing money) (Chen et al., 2022: 897; 901). These help to
maintain independence, preventing needs arising and thus reducing intervention from
state authorities. On a theoretical level, it prevents the decline into what is ascribed as
the fourth age. It is worth noting that these same researchers did not find reablement
had a statistically significant effect on hospital admission or quality of life (Chen et al.,
2022: 901). That is not to say that, for certain people, reablement will not prevent or

delay hospital admission.

Preventative programmes are an important step in mitigating marginalisation.
Successful reablement will give older people more of a choice in the direction of their
life, which will give them more privacy. As | show in the next section, being subject to
the ‘invasive authority of social service providers’ (Young, 1990: 54) diminishes privacy
and respect. One might contend that the prevention imperative in the Care Act 2014
may make at least some of Young’s concerns about marginalisation obsolete in
England and Wales. After all, it appears that the law acts to reduce these risks through

creating a requirement of preventative services.

However, this would only be the case if preventative systems operated as they should.
They do not. Around 40% of hospital admissions are of older people, who in turn
‘occupy around 60% of hospital inpatient beds at any given time’ (BGS, 2024: 11-12).
Many older people are not receiving appropriate rehabilitation post hospital discharge,
and ‘on average 15% of older people being discharged from hospital are readmitted
within 28 days’ (BGS, 2024: p14). On discharge from hospital, the older person’s
destination is likely to be a care home or home with long-term care. These are
problems exacerbated by the fact that around 1.5 million older people do not have
children, which in turn will ‘increase the demand for formal social care services’ (Age

UK, 2024) Why is it that the law states there is a duty to prevent but more older people
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are being admitted to hospital, and then being discharged to long-term care either in

their own home or a care home?

The answer is budget cuts. Over the last two years, NHS England cut 72% ‘from its
planned budget for improving community care for older people’ (West, 2024). These
cuts predominantly came from the NHS’s Ageing Well programme, which has an
express aim of developing ‘more rapid community response teams, to support older
people with health issues before they need hospital treatment and help those leaving
hospital to return and recover at home’ (NHS, n.d., emphasis as in original) In other
words, these cuts have a direct impact on the older person’s ability to recover or
rehabilitate, which in turn leaves them dependent on state intervention. The
implication, which | endorse, is that the marginalisation of older people has become
worse over the last 15 years. To be clear, it is not worse than the asylum system that

used to form the landscape of social care provision in England and Wales.

There is a potential problem in that this argument could be said to be internally
inconsistent. Programmes designed for rehabilitation are, after all, state led. Is asking
for rehabilitative programmes not just asking for a type of arbitrary state intervention?
However, rehabilitation and reablement are a short-term intervention that eventually
releases the older person from that intervention. It is also collaborative: it responds to
need and aims to reduce it, rather than maintaining that state of being. In that sense,

they are not arbitrary.

Young is in particular concerned with the fact that certain characteristics result in
bureaucratic institutions being able to impose rules that dictate the exercise of life,
which in turn gives them ‘sufficient warrant to suspend basic rights to privacy, respect,
and individual choice’ (Young, 1990: 54). | am not convinced that reablement is the
type of rule imposition that Young is speaking to. In fact, reablement is an act that will
facilitate the exercise of privacy, respect, and individual choice. Older people are more
likely to be at risk of developing care and support needs because of the cumulation of
disease, damage, and disadvantage across the lifecourse. The effects of this can be

mitigated. However, the reduction of preventative services (through conscious and
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systemic defunding) has the concurrent effect of an increase in older people needing
care and support. In turn, this increases the volume of older people who become

subject to arbitrary state intervention.

This failure to prevent the development of care needs leads to a more serious form of
marginalisation than the one | am presently concerned with (see chapter four, section
4.6). If somebody’s care needs can be prevented but the state fails to do so, it denies
them a range of future choices because certain choices will not be available to them.
In these circumstances, marginalisation is present. For example, a person may want
to live in their two-storey house until the end of their life. If that person falls, and
community services’ offer of physiotherapy is not available, going home to their two-
storey house is not an option. That choice, hypothetical as it is, is denied to them. The

question | need to answer is whether this constitutes oppression.

Unless a particularly uncaring (or incompetent) person, the social worker in the above
example does not tell B that they must move to a care home “just because”. They say
this because there is no other option available to them — only the care home will do.
While not true of all people, there are many dependencies (like those that emerge
following a bad fall) that do not have to result in formalised care. However, the failure
to provide proper rehabilitative services posits this person as “fixed” in this state of
being — a state of being understood as the fourth age, which | have said is constructed
through reference to culturally imperialised views. Through reason of their
dependencies, the older person in the fourth age is stereotyped and marked as an

Other. They are “fixed” into a state of dependency and decline.

This is an example of ‘structured dependency’: ‘the box before death within which
many older people are placed’ (Townsend, 2007: 43). The point is that old age does
not inevitably lead to dependency. Rather, structures (in this case, ones that fail to
support older people to maintain independence) construct that dependency, which in
turn is seen as inevitable: the result of being old. Cultural imperialism of the type
discussed in chapter three reinforces this message, sharpening a distinction between

the independent third ager and the dependent fourth ager. As a result of this structural
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positioning, other types of oppression contained with Young’'s definition of
marginalisation do become possible. These are the diminishment of privacy and

respect, to which | now turn.

4.5 The loss of privacy and respect.

The final part of this chapter is concerned with the two outcomes from marginalisation:

a loss of privacy and respect.

Consider the following hypothetical example of Ron. He requires care and/or support.
Ron is an eighty-year-old widow, in reasonably good health, and wants to stay in the
home he owns. This may be harder than it sounds. Ron is one of the 23% of men over
the age of 45 who do not have children, and one of 1.2 million people over the age of
65 who do not have children (AWOC, n.d.). Due to the fact that there is an expectation
of adult children providing some care to their ageing parents, older people without
children are 25% more likely to move into residential care at an earlier age and lower
level of dependency (AWOC, n.d.). For the sake of argument, | will hold that he has
been assessed as eligible for support because he meets the Care Act eligibility criteria.
He wants some help with having a shower, getting dressed in the morning, and doing
his shopping — around nine hours of support a week. Through the processes of care,

Ron (and all those many others like him) will lose privacy and respect.

Rather than being permitted to express their interests and be included in their care
planning, the person receiving care is bound to live in a state that is determined by
those providing them care. Personal information is shared and exchanged, and the
person being cared for has little control over how far that information spreads —
anybody who has a (legally) legitimate claim to accessing it can do so. There is little

privacy here.

Young points out that most accounts of privacy fail to take due regard for the spatial
element of privacy (Young, 2005b: 165), which is integral for securing a sense of self
and identity (Young, 2005b: 167). This is an argument she illustrates in A Room of
One’s Own. It is yet another example of her mobilisation of auto-biography to explore

(in greater detail) the concepts at hand. A starting point for understanding the
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processes of care should be that the individual with care needs has identified a
company that will satisfy those care needs. In doing so, they are opening the door for

carers to come into their home and assist them.

For Young, home is not just a place where we dwell ‘among things’ that have meaning,
but home is also the preservation of those things and those meanings (Young, 2005b:
159). Home need not be a whole building; it does, however, demand ‘some
individuated dwelling space’ (Young, 2005b: 159). The essay in its entirety is
concerned with arguing that home, understood as ‘a space in which one dwells among
personally meaningful things [...] underlies a value of privacy’ (Young, 2005b: 159).
Young is particularly concerned with the move from a personal home to a care home
but | contend that her analysis is true of those who may live at home, ‘among
personally meaningful things’, but also receive carers. On those occasions, the home

is transformed into a workplace for others.

These people are not blank sheets of paper, and bring with them their own biases,
perceptions, and cultural imperialism. For example, a review of home care in the US
found that ‘those from underrepresented racial and ethnic groups had between 14-
57% higher odds of worse health outcomes compared to non-Hispanic white patients’
(Jones etal., 2024: 2). As disturbing as this figure is, the researchers say that, in actual
fact, there is probably under-reporting of these disparities as a result of clinician bias
(Jones et al., 2024: 7). In a similar way, cognitive impairment is a notable risk factor
for the likelihood of abuse of older people living in the community as well as institutional
or residential settings (Costello, 2024: 407). This is, in part, a result of older people
with a cognitive impairment being perceived as lacking epistemic validity. For example,
Amanda Warburton-Wynn (an independent researcher) has found that older people
not only experience sexual abuse at the hands of NHS staff but they are also less
likely to be believed when they have a cognitive impairment or infection that affects
their decision-making ability (Warburton-Wynn, 2021). While the status of marginality
arising from the double-positioning of being a fourth ager and requiring care intersect
with each other, other elements of a person’s identity intersects with that status in a
way that results in violence. However, as | said in chapter one (section 1.3 and 1.4) |
do not think this violence is oppressive because somebody is a fourth ager. That being

said, somebody who is a fourth ager and is occupying a status of marginality may
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experience oppressive violence because of other enduring aspects of their identity. To
put it another way, the status of marginality positions a person in such a way that they
cannot escape the oppressive violence their other group memberships make them

vulnerable to.

Returning now to Ron, he will have little choice over who enters his home. Rotas
change at a moment’s notice. Ron’s favourite carer may have their shift pattern
changed, and he will have to accommodate a new person: another person who
requires information about him and, more pressingly, access to his home. Recall
Young’s comment that inclusion ‘allows for maximum expression of interests, opinions,
and perspectives’ (Young, 2002: 23). Just as | cannot choose who will be working at
my local shop, so too can Ron not express (in a way that will result in action) who will
be providing him with care. What if Ron objects? That will achieve very little. If he
objects, he runs the risk of going without the care that he needs. All of this results in a
very obvious fact: Ron no longer has the right to decide who to include or exclude in
his home except in a very general sense. He may deny access to a carer because he
does not like them but this is not a choice available to him if he wants his care needs
to be met. Just as | commented in an earlier section, this is more acute for those who

lack the financial means to provide care themselves.

Young explores the meaning of home through reference to her stepfather. She
describes the particular ways in which he had his home so that it reflected a sense of
his self (Young, 2005b: 161) before explaining that he experienced a stroke at the age
of eighty-six, and moved into ‘an extended-care facility’ (Young, 2005b: 161). It was
here that ‘he lacked the personal space and privacy’ because he ‘shared a bathroom
with five other residents’ and shared a bedroom with two others (Young, 2005b: 161).
This is somewhat alien given that it is rare for residential care institutions in England

to have shared bedrooms. This does not mean that privacy is guaranteed.

Peter Townsend recounts a report of a care home in which a man in his eighties, ‘was
made to sit naked in a room with five male and female staff while one washed him,
another changed his catheter bag [...] The door into a busy corridor was left wide open’
(Townsend, 2007: 36). Here is an example of a person’s subjectivity being completely

denied. Instead he is an object (of care routines); the carers are the only subject. |
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contend that this is motivated by the phobia inherent to abjection; phobia being the
thing that causes us to turn away from the abject, to deny the abject’s agency and

(indeed) humanity.

There are other elements of Young’s stepfather’s experience that mean the story is

relevant to today:

Staff and other residents wandered in[to the bedroom] all the time [...] Each
day the staff would clean and rearrange the common spaces to leave no traces
of any person’s particular tastes, habits, or activities [...] He complained that
even some of these things [belongings] would disappear and need to be
replaced.

(Young, 2005b: 162)

Nursing home residents, Young concludes, lack privacy,

in the most elementary sense’ because ‘their thoughts and actions [can be]
intruded on by staff and other residents without notice [...] Their belongings are
not secure from the gaze and hands of others, and thus in significant ways they
are not able to keep information about themselves private. They can dress and
undress privately only in the bathroom, when it is available.

(Young, 2005b: 163).

In the processes of care, therefore, privacy is stripped away but so is respect. Young
claims a need for the care of older people to respect them (Young, 2005b: 170). As it
stands, a lack of respect is demonstrated to those who are denied privacy — their
opinions on how a space should be are not incorporated into the general creation of

the environment.

Thus, when Ron enters a care home, his residence becomes a place where others
come and go at will — he will have little choice who enters it. In a sense, this is a trade
off in recognition of the fact that he will also receive visitors that others have not been
(strictly speaking) invited. However, the individual living in a care home has almost no
control over the staff who will be providing their care. Here, other people have access
to not only information about them (in the form of a care plan) but also the things that
are associated with them. Ron may enjoy retreating to the privacy of his own room but

this privacy is not absolute. Cleaners will enter it; carers will enter it. Whereas at home
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he could tell somebody to go away, in the care home this is only a temporary solution'.
The person he has told to go away will still be in the building, ready to return soon for
another attempt at entry. Eventually, that exclusion will have to make way for inclusion.
Again, Ron is no subject — he is object. Ron is seen as an Other to whom normal

standards of behaviour are suspended.

Furthermore, this room in which he resides is not really his at all. Under the terms of
the Housing Act 2004, a care home is a House of Multiple Occupancy (HMO) — a
building containing multiple occupants that is not self-contained flats. This means that
the person living in a care home is ordinarily a licensee (McCormack, 2020). In turn,
§67(2)(a) of the Housing Act 2004 makes provision for a licence holder (the care home
management in this case) to impose ‘restrictions or prohibitions on the use or
occupation of particular parts of the house by persons occupying it’. In other words, a
resident of a care home may have a right to occupy the building but that does not
mean that the room in which they currently live is theirs for the duration of their stay.
The manager can, if she so wishes, tell Ron to move room. Any autonomy (which
Young sees as interrelated with the concept of privacy) has dissolved. It should go
without saying that this is another example of the law coinciding to create a status of
marginalisation, where certain classes of people are structurally positioned to their

disadvantage.

Along the way, the person receiving care is only able to operate within the strict
confines of rules. Those caring for them, even when they do wish to incorporate the
person’s interests and perspectives, also have their hands tied in the sense that they
can only go as far as these policies allow them to. Such a problem becomes even
more acute when a person is said to “lack capacity” to make decisions as to their care

and residence. It is time for this final issue to be addressed.

4.6 Conclusion

At the end of As We Are Now, May Sarton’s narrator plans to set fire to the care home

at which she is living. She describes feeling ‘free’ having made the decision to do so

41 Even at home, this would only have been a temporary solution. A refusal to admit carers would
almost certainly have resulted in a visit from his social worker.
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(Sarton, 1983[1974]: 125), motivated by a ‘fire in me now, a fire of disgust and hatred’
(Sarton, 1983[1974]: 124). The fire is presented as the final judgement on those who
provided “care” for the residents in this care home, its effects intended to be a ritual
cleansing of the ground on which it stands. A (still fictional) afterword (Sarton,
1983[1974]: 134) attests to the fact that the narrator was successful in carrying out her

plan.

This is not advocacy for the act of fire-starting as an attempt to redress the oppression
explored in this chapter. However, it is not difficult to imagine how ‘a fire of disgust and
hatred’ can come to consume those who experience it. As | explained, the form in
which marginalisation is currently experienced by some older people in England and
Wales would (for the most part) be avoidable if local authorities fulfilled their statutory
duty to prevent and delay the development of care and support needs. As it stands,

persistent underfunding means that these services are in short supply.

Where does that leave the older people? | said that what remains is the violation of
individual choice, privacy, and respect. The older person requiring care and support
becomes subject to alien control. Once a company begins their care, the process of
losing privacy and respect begins. Their personal information is no longer theirs — it is
the domain of the care provider. Their home becomes a workplace, one in which the
employer must allow anybody across the threshold. If they move to a care home, this

loss of privacy and respect is almost total.

This chapter has not considered those with a cognitive impairment. The focus has
been on care needs that are physical in nature. For those with a cognitive impairment,
their mental capacity to consent to their residence and care will be assessed. It is to

that issue | now turn.
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Chapter Five: “A gilded cage is still a cage”: Old age, disability, and
deprivations of liberty

‘Even if marginals were provided a comfortable material life within institutions
that respected their freedom and dignity, injustices of marginality would
remain in the form of uselessness, boredom, and lack of self-respect’.
(Young, 1990: 55)

‘The fact that my living arrangements are comfortable, and indeed make my
life as enjoyable as it possibly could be, should make no difference. A gilded
cage is still a cage’.

§46 of P v Cheshire West [2014] UKSC 19

5.0 Introduction

It was November 2021. The country was emerging from lockdown restrictions, and we
were enjoying more freedoms than before. | was a carer of people living with dementia,
in a care home that had dedicated units for the care of these residents. At the end of
three (14 hour) days at work, | could go to the pub with friends. | could (pretty much
unencumbered) visit my family. It would not be long until there was no need to isolate
if one caught the virus. The world was moving on but it was leaving behind the
residents that | cared for. They still could not leave; they still saw their families behind
a Perspex screen. They lived and they died with us, not their family, as a constant.
The world was moving on except in that care home, and many others. There, it was
as if the world stood still in 2020.

In this chapter, | ask how older people can be said to be marginalised in the second
way that Young identifies: through the denial of the ability to exercise capacities in
socially recognised ways. In particular | argue that deprivations of liberty, authorised
pursuant to the Mental Capacity Act 2005 and the inherent jurisdiction of the High
Court in England and Wales, legitimises the marginal status of older people with a
cognitive or psychiatric disorder. Indeed, significant barriers to the full exercise of
freedom are in place for this specific group of older people, and the law legitimates

these conditions. In effect, it expresses the view that they should not be able to
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exercise their capacities in a socially recognised way because they do not have such
capacities. The legal function that achieves this are deprivations of liberty authorised
pursuant to the Mental Capacity Act 2005 and the vulnerable adult inherent jurisdiction
of the High Court — a power (not set out in statute) that the court has to interfere in the
lives of vulnerable people. While it is possible for somebody to be legally deprived of
their liberty in their own home, | do not explore that in this chapter. To repeat the point
made in the introduction of the last chapter, it is inconceivable that a third ager would

be the subject of the structures | am concerned with in this chapter.

First, | will explain that second type of marginalisation that Young provides for: this
blocks the exercise of capacities. It has profound effects on self-respect. Second, | will
engage in exposition of the Mental Capacity Act 2005, which | will demonstrate is
suffused with cultural imperialism. Third, | set out deprivations of liberty. These can be
in community settings (such as one’s own home) or in institutional settings (such as a
care home). Fourth, | set out the inherent jurisdiction, and criticise the way in which
the jurisdiction is defined as applying to “vulnerable” adults by reference to a wide-
ranging definition of vulnerability. Fifth, | demonstrate that both the Mental Capacity
Act 2005 and the inherent jurisdiction expresses the view that the status of marginality
experienced by cognitively disabled older people is legitimate. Finally, | test this theory

against the COVID-19 lockdowns, arguing that this got worse during that time period.

The most obvious objection to the argument in this chapter will be that mechanisms
like DoLS (which are the legal safeguards for those deprived of their liberty) and the
inherent jurisdiction should not be described as an oppression because they are
designed to help people. Without them, people could (and probably would) die or
experience severe neglect. As | explained in chapter four (section 4.3), a republican
account of freedom may not always consider paternalistic approaches to result in
(objectionable) alien control. So, could the subject of this chapter more accurately be
described as a victim of non-alien control, and therefore not marginalisation? | do not
necessarily disagree with the premise that certain classes of people, such as older
people with a cognitive impairment, are requiring of special care and protection that
may also mean certain exercises of their liberty are restricted. This, however, is not
the current reality. | say that the “view from nowhere” (see section 5.5) that gives rise

to these arrangements are so broad that they do not adequately track the interests of
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the person concerned. The person is unfree, the subject of non-alien control, and
experiences marginalisation. Young’'s account of marginalisation does not make
provision for whether the oppression can be understood by reaching for concepts like
“‘public health” or “protection” or any other type of “public good”. A gilded cage is still
a cage, paternalism is incompatible with true care, and a well-meaning oppression is

still an oppression.

There is a serious risk for confusion in this chapter. Young accounts for marginalisation
as blocking the opportunity to ‘exercise capacities’ (Young, 1990: 54). This chapter
spends a lot of time discussing those who “lack capacity”. To try and avoid confusion,
when | am referring to a status of marginality, | will refer to “capacities”. When | am
referring to the legal framework by which somebody is assessed as lacking capacity,
| will use the phrase “legal capacity” or “mental capacity”. For the avoidance of doubt,

this is different to the exercise of capacities in the way Young means.

5.1 The second form of marginalisation

As will be recalled, Young splits marginalisation into two distinct, non-economic, forms.

This section deals with the second form of marginalisation.

This second type of marginalisation ‘blocks the opportunity to exercise capacities in
socially defined and recognized ways’ (Young, 1990: 54). Young has less to say about
it, though that is perhaps because it requires less explication. After all, this is very
similar to Young’s identification of the overarching harm in oppression. From this, we
can take that, in the context of marginalisation, Young is referring to the inhibition of
‘people’s ability to play and communicate with others or to express their feelings and
perspective on social life in context where others can listen’ (Young, 1990: 38). This
is again a type of marginalisation that exists after ‘material deprivation is somewhat
mitigated by the welfare state’ (Young, 1990: 54). To reiterate, ‘welfare state’ does not
simply refer to the provision of monetary benefits. At issue is the way that structures
coincide to form systems of injustice. In fact, Young is explicit that ‘marginalization
does not cease to be oppressive when one has shelter and food’ (Young, 1990: 55).

For example, even when older people have ‘a comfortable material life within
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institutions that respected their freedom and dignity, injustices of marginality would
remain in the form of uselessness, boredom, and lack of self-respect’ (Young, 1990:
55). This can have serious consequences, as Hafford-Letchfield et al. (2020) explore

in their study of self-harm and self-neglect in care homes.

Recognition and interaction are key to the exercise of the capacities (Young, 1990:
55) that marginals are blocked from exercising. Young nevertheless says little about
what she means by capacities. | take her to be referring to a wide range of action that
is recognised by others in meaningful interaction. To put it another way, the exercise
of capacities must take place in conditions where that action is recognised by others,

and where the person is free to interact with a wide range of others.

For Young (and | agree with her), society’s productive and recognised activities take
partin ‘social structures and processes that close [certain] persons out of participation’
(Young, 1990: 55). What is deprived in marginality therefore is ‘cultural, practical, and
institutionalized conditions for exercising capacities in a context of recognition and
interaction’ (Young, 1990: 55). In other words, the marginal’s mode of being is outside
of the norm to such an extent that her activities are not perceived to be socially useful.
At the same time, she is not able to engage in what is socially recognised because of
structural constraints. Not being able to leave a care home without authorisation and
supervision is one way in which cognitively disabled older people — fourth agers —

become marginal.

The exercise of capacities in ways that are socially defined and recognized ways is
done, | say, in the context of the norms of liberal-capitalist society. There are certain
things expected of people living in this type of society: a certain ability to direct one’s
own life, including a relative amount of freedom of movement (at least within a state).
It is also characterised by what Fromm described as the having mode of existence: an
‘orientation towards self and the world’ whereby ‘I want to make everybody and
everything, including myself, my property’ (Fromm, 1984[1979]: 33). This is socially

recognised as useful — when one cannot do that, one is marginal.

This amounts to a diminishment of a sense of self-respect (Young, 2005b: 160)

though, as stated above, marginality also carries injustices of uselessness and
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boredom (Young, 1990: 55). Early in Justice and the Politics of Difference, Young
aligns herself with Rawls’s account of self-respect (Young, 1990: 27). For Rawls, self-
respect is not a good to be distributed (though just distributive patterns will assist with
self-respect’s recognition). Instead it corresponds to a sense of one’s own value as
well as a confidence to fulfil one’s plans (Rawls, 1973[1971]: 440). It is not difficult to
see how feelings of uselessness and boredom would undermine self-respect. Nor is it
difficult to see how being denied ‘recognition and interaction’ would act against this
precept. It is inescapable that the type of people | am discussing in this chapter may
not be able to do what others can. For example, they struggle to go shopping by
themselves because problems with short-term memory mean they will be unable to
find their way home. Rawls does claim that individual associations or groups can be
‘adjusted to the abilities and wants of those belonging to them’ (Rawls, 1973[1971]:
442), which is similar to Nussbaum’s work on capabilities in which she asks, ‘what is
each person able to do and to be?’ (Nussbaum, 2011: 18). It means that the measure
of political action must be a person’s quality of life as determined by what they can do
(Nussbaum, 2011: 19). On this analysis, an exceptional care home may well be
organised in such a way that self-respect is not undermined. Indeed | do not discount
the possibility that such organisations may well mitigate the marginalisation
exacerbated by deprivations of liberty. This is a discussion reserved, for now, though

| will return to it in the conclusion.

In this chapter, | argue that the law legitimates these conditions for older people with
a cognitive or psychiatric disorder. Indeed, significant barriers are in place to the
freedom of this specific group of older people, and the law legitimates these conditions.
In effect, it expresses the view that they should not be able to exercise their capacities
in a socially recognised way because they do not have them. | will now turn to the first

legal mechanism by which this occurs.

5.2 What is the Mental Capacity Act 20057? Its history and principles

Before turning to the specifics of a deprivation of liberty, it is first necessary to consider

the law behind it. This section will briefly explain the history of the Mental Capacity Act
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before turning to what the Act accommodates. | will show that it is suffused with cultural

imperialism.

The Mental Capacity Act 2005 arose out of concern for the fact that certain groups of
people were receiving medical treatment which they were not able to consent to. The
case of F v West Berkshire Health Authority [1990] 2 AC 1 concerned a “a 36-year-old
woman with a ‘serious mental disability’ who was pseudonymised as “F”. “F” was a
long-time patient in a mental health hospital, and had begun a sexual relationship with
a fellow (male) patient. As a result of her disability it was said that ‘she could not cope
at all with pregnancy, labour or delivery, the meaning of which she would not
understand’ (§3). It was not guaranteed that she would reliably take a contraceptive
pill, and so the Court was asked to confirm whether it was lawful, and in the best
interests of “F”, to be sterilised by way of ligation of her Fallopian tubes. Both a judge
sitting in the Family Division of the High Court, and a panel of judges sitting in the

Court of Appeal, ruled that this was indeed in F’s best interests.

The case came before the Law Lords.*? The first issue for them to consider was
whether the court should be involved in such decisions; the second was on what
principles the court should exercise its jurisdiction; the third was what procedure
should be used to make a declaration about best interests (§2). Having made some
suggestions as to how to answer these three questions, it was in the gift of Parliament
to legislate something that, first, assesses whether somebody had ‘capacity’ to make
a decision, and, second, authorises making decisions about someone who ‘lacks
capacity’. The Law Commission commenced a series of investigations which
expanded the scope of a potential law from solely medical treatment to a wide range
of decisions*. This then crystallised as the Mental Capacity Bill. Its ratification was
almost blown off course by some Members of Parliament expressing concern that the
introduction of Advance Decisions to Refuse Treatment (a legally binding document

that expresses a wish to not receive certain treatments if they lack capacity) would be

42 Predecessors to the United Kingdom Supreme Court, established in 20009.
43 §27 of the Act prohibits a person making decisions about “family matters” on another person’s
behalf. “Family matters” refers to things like adoption, marriage, and sexual relations (though a person

can be found to lack the capacity to make decisions about these things).
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“euthanasia by the back door”. These concerns were placated by the writing-in of what
is now §62 of the 2005 Act, which makes it clear the new Act did not stand in
contradiction to currently existing laws on murder or manslaughter. The Bill received

royal assent in 2005.

This new Act established a superior court of record, the Court of Protection*4, which
could rule on disputes brought under the Act without needing to defer to the Law Lords
(and then a few years later, Supreme Court). It also set out a firm framework for
assessing whether someone lacks capacity to make a certain decision. Section One
((2)-(6)) of the Act sets out five principles that are intended to guide all interactions
with it:

1) There is a presumption of capacity (rather than a presumption of incapacity).
It is therefore for an assessor to rebut this presumption.

2) ‘All practicable steps’ must be implemented before a person is ‘treated as
unable to make a decision’.

3) An unwise decision is not indicative of a lack of capacity.

4) Any act or decision made on behalf of a person who lacks capacity ‘must be
done, or made, in his best interests’.

5) Any act or decision must be the least restrictive possible.

These principles are intended to protect the rights and freedoms of individuals at the
same time that another person is making decisions that they are assessed as being
unable to make. How can a person be said to be unable to make this decision? §2(1)
of the Act states that,

a person lacks capacity in relation to a matter if at the material time he is unable
to make a decision for himself in relation to the matter because of an impairment

of, or a disturbance in the functioning of, the mind or brain.

This has two implications. First, it means that an assessment of capacity is time and

decision specific: that is, a person can only be said to lack capacity to make a specific

44 See Appendix A for its structure.
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decision at a specific time. This is the functional test. Second, a person can only lack
capacity if they have some form of mental or cognitive disability that leads to them
being unable to make a certain decision. This is the diagnostic test. The relationship
between the functional test and the diagnostic test is known as the causative nexus,
which was established in PC & NC v City of York Council [2013] EWCA Civ 478. It
speaks to the fact that the inability to make a decision must be ‘because of an
impairment of, or a disturbance in the functioning of the mind or brain’ (my emphasis)
rather than (for example) an overbearing spouse. This impairment or disturbance can
be an organic illness (such as dementia) or a functional illness (such as depression).
For example, in the case of University College London Hospitals NHS Foundation
Trust v PK & Anor [2025] EWCOP 17 (T3), Mr Justice McKendrick was faced with an
application by the NHS Trust for declarations that it was lawful and in the best interests
of PK*® (a 73-year-old man) for artificial nutrition and hydration to be withdrawn.
Nobody contended that PK had capacity to make this decision for himself, and the
judgment explains that this is ‘as a consequence of his large intracerebral
haemorrhage in his left hemisphere’ (§8). However, the functional test (see next
paragraph) must come prior to the diagnostic test. | maintain that this is the beginning
of the creation of a certain class of persons: those who cannot make certain decisions
themselves because of certain characteristics, and for whom state intervention is
justified and required. These classes of people are an “Other”, and the justification for

this othering arises from the classification of certain types of people“®.

The question therefore becomes how a person (P) can be said to lack the mental
capacity to make a certain decision. This issue engages principles 1-3, as set out
above: the person must be assumed to have capacity to make the decision, be
supported to make a decision of their own, and not have a decision perceived as
unwise to be taken as indicative of a lack of capacity. §3(1)(a-d) establishes that a
person can be said to lack capacity to make a specific decision if they are unable to
understand, retain, or weigh or use the information relevant to that decision or are

unable to communicate a decision. This is the functional test. A person need only be

45 |t is standard for practice for a protected party to be granted anonymity in cases such as these.
There are exceptions. | discuss this at length in my blog for the Open Justice Court of Protection
Project, which was the result of a funded research project (see; Clark, 2024: section 4).

46 See chapter three, section 3.1, of this thesis.
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unable to do one of these things to be said to lack the capacity to make that decision.
The judgment referenced in the above paragraph does not set out the way in which

PK lacks capacity to make decisions about life-sustaining treatment.

Where a person lacks the mental capacity to make a decision, the Act authorises a
decision maker (D) to make that decision in P’s best interests (which engages
principles 4-5, set out above). §4(1)(a-b) is clear that best interests are not something
that can be decided on the basis of age, appearance, condition, or aspect of
behaviour. However, rather than containing ‘the substantive content that is necessary
to give it [best interests] meaning’ (Coggon & Kong, 2021: 256), the Act provides
guidance as to how a view on best interests can be reached. §4(4) states that P must
be included in the decision as far as reasonably possible. However, §4(6)(a-c) states
that D must also take into account P’s ‘past and present wishes and feelings’, beliefs
and values that would influence P if he did have capacity, and any other factors P may
consider. D must also consider the views of relevant others (§4(7)). In the case of
University College London Hospitals NHS Foundation Trust v PK & Anor, the Court of
Protection was the decision maker. The judge took into account the views of the
medical professionals, who thought it was in his best interests for treatment to be
withdrawn, and “Mr Y’s” family, who disagreed. In particular, McKendrick J*’ gave
considerable weight to the fact that PK was a Muslim for whom ‘dying in a manner
consistent with his Muslim faith was a very significant benefit [...] [His representative]
emphasises his past wishes that life be extended and that he receive all treatment’
(§59). Later in the judgment, these ‘past wishes’ were described by the judge as
‘deeply rooted in his devout Muslim faith [...] Unquestionably, therefore, PK’s Islamic
beliefs would be likely (highly likely) to influence his own decision whether or not to
continue with the NG tube if he had capacity’ (§62(e)).

The Mental Capacity Act 2005 has lofty ambitions, but the legal regime it constructs is

not an isolated event.

47 It is standard practice for a judge’s title to be abbreviated in this way. District Judge Smith becomes
DJ Smith, His/Her Honour Judge Smith becomes HHJ Smith, Mr/Mrs/Ms Justice Smith becomes
Smith J, and Lord/Lady Justice Smith becomes Smith LJ. Judges of the Supreme Court maintain their
full title; Lady Smith will continue to be referred to as such.
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§1(4) of the Mental Capacity Act (one of the Principles discussed above) states that ‘a
person is not to be treated as unable to make a decision merely because he makes
an unwise decision’ (my emphasis). Later, §2(3) states that ‘a lack of capacity cannot
be established merely by reference to [...] a person’s age’ (my emphasis). Jonathan
Herring has emphasised the use of the word ‘merely’ in his analysis of mental capacity
law and old age: ‘Notice, however, the use of the word ‘merely’. The fact that a person
is making a bizarre decision may be used along with other information to conclude that
a person lacks capacity’ (Herring, 2009: 57). This also means that while old age may
not be a legal basis for establishing a lack of capacity, it may be taken as something
that begins to rebut the presumption of capacity*®. Such an approach means that
culturally imperialised views of older people (as discussed in chapter three) can
influence what is ostensibly an objective assessment. There is no apparent empirical
evidence for this. However, Alex Ruck-Keene KC (Hon), a barrister who specialises in
mental capacity law, has acknowledged that ‘it is right, and inescapable, to say that
mental capacity is in the eye of the beholder [...] it will inescapably remain a concept
which requires judgments based on interactions between the assessor and the
assessed’ (Ruck-Keene, 2017: 37). These interactions are not value-neutral. Each
person doing the assessing brings their own values and, as it stands, | am not
convinced that the Mental Capacity Act 2005 adequately safeguards against the effect
of these values. If anything, it appears to acknowledge they may well be appropriate
to mobilise if somebody is acting in a way deemed unusual. This will be brought into

stark focus when | discuss the inherent jurisdiction of the High Court.

It flows from this that, if cultural imperialism affects a person’s assessment of capacity,
it will also affect the view of best interests. Essex County Council v RF & Ors
(Deprivation of Liberty and damage) [2015] EWCOP 1 provides a disturbing example.
In this case, the court was concerned with CP —a 91 year old man with dementia. The
local authority had concerns about CP’s ability to manage his finances, and the
potential risk for exploitation that comes from that, as well as his ability to self-care
(§12). He was assessed as lacking capacity to make decisions about his residence
but the reasoning was unclear, ‘and there is no record of P’s wishes and feelings’

(§13). What happened next is worth setting out in full:

48 For specific practical implications, see chapter five, section 5.3, of this thesis.
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On 2/5/13 SW1 and one of her colleagues went to P's home. According to the
Nurse Specialist's report they arrived at 8.30 am. The circumstances of P's
removal are disputed but from reading the papers the following details emerge.
P was wearing his dressing gown and was without trousers or pyjama bottoms.
It is alleged that SW1 told P that he was to go with her to an hotel. When P
declined it is alleged SW1 told him that she would call the police. P was
persuaded to go with SW1 by his friend who was present. P was taken from his
home and placed in CH a residential home for those living with dementia. P
was 'very reluctant' to leave his home and was very distressed.

(§15)
The judge described himself as ‘troubled by the manner of P’s removal from his home’
(§54). For his part, CP consistently objected to his residence at the care home. For a
total of 13 months there was a definite breach of P’s Article 5 rights to liberty, and the
judge considered ‘it is at least arguable that the whole of the 17 month period
amounted to an unlawful deprivation of P's liberty’ (§58). In the very direct words of
the judge, ‘it is hard to imagine a more depressing and inexcusable state of affairs. A
defenceless 91 year old gentleman in the final years of his life was removed from his
home of 50 years and detained in a locked dementia unit against his wishes’ (§68).
Only a close friend challenging this state of affairs resulted in CP being able to return

home.

While any philosophical account of freedom would find this troubling, republican
accounts of freedom can push the analysis further. Tom O’Shea has argued that
republican accounts of freedom as non-domination demonstrate how ‘arbitrary social
power arising from legal regimes premised upon capacity assessment can pose a
threat to an individual’s freedom even when it does not result in direct interference with
their decisions’ (O’Shea, 2018: 148). One need not look too far from home to find an
example that illustrates O’'Shea’s analysis. The tension came to the fore in Re EE
(Capacity: Contraception and Conception) [2024] EWCOP 5, in which Mr Justice
Poole was asked to consider whether EE — a young woman who wanted to have a
baby — lacked capacity to make decisions about contraception. Notwithstanding the
view of an expert, Poole J considered that the evidence was not that EE would be at
‘grave risk’ if she became pregnant, and that many women put their health at risk by
becoming pregnant — they are not however said to lack capacity (§26). Of course in
the case of CP, there was actual interference with CP’s decision-making but it is clear
that the legal regime meant that the local authority felt empowered to interfere. If he

did not have dementia, it is not at all clear that his decision-making capacity would be
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doubted in the first place. Indeed, even once CP had returned home, he continued to
be vulnerable to interference with his decisions by reason of the fact that the court
made final declarations he lacked capacity to make decisions about his residence and

care. does not result in direct interference with their decisions’.

The assessment of best interests in the case of CP was based on perceptions of his
(in)abilities. This, | say, was intimately tied with his status as a fourth ager. His views
and wishes were almost totally disregarded which, | say, is because of the
“background conditions” in which all of these actors were operating. They are those
fuelled by cultural imperialism that constructs fourth agers as an abject Other;
somebody to who things can be done, and turned away from — in this case, quite

literally.

What ought to be done? The United Nations Convention on the Rights of People with
Disabilities (UNCRPD) states that, ‘states Parties shall recognize that persons with
disabilities enjoy legal capacity on an equal basis with others in all aspects of life’
(§12(2)). Mental Health Europe, a campaign group for people with ‘psychosocial
disabilities’, advocates for European states to reform their capacity laws in such a way
that legal capacity is ‘supported rather than [relying on] substitute decision-making
regimes’ (MHE, 2017, emphasis as in original). Their concerns are that the Othering
of people with disabilities leads to a denial of autonomy and self-respect, and that legal
capacity captures this problem. Indeed when, as with fourth agers, a person evokes

feelings of abjection — a feeling that results in action — the risk is altogether higher.
In this section | have been concerned with the Mental Capacity Act 2005 at a level of

generalisation. With the case of CP | introduced the possibility of legally authorised

deprivations of liberty. This requires further explanation.

5.3 What is a deprivation of liberty?

Where somebody lacks capacity, a decision maker makes decisions in their best
interests. Where a person lacks capacity to consent to their care and residence, that

decision can be that it is in their best interests to be deprived of their liberty.
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Before proceeding to understand the legal situation, it is best (in my view) to start with
John Locke’s man in a locked room. Locke (1788: §10, [p238]) imagines a man who,
while asleep, is carried into a room where a man he is keen to see is waiting. When
he awakes, he is pleased to see this other man and very much enjoys his company.
However, he is unable to leave: the door has been locked. In that sense, therefore,
the man may be enjoying his current situation for the time being, but he is not really
free because he has no choice but to interact with this man. If he were to try to leave,
the locked door would prevent him from doing so. In much the same way, the person
living with dementia may not be asking to leave their residence and may enjoy the
company of those he lives with. He is nevertheless still deprived of his liberty because,

if he were to ask, he would denied the opportunity to leave.

§64(5) of the Mental Capacity Act 2005 states that any reference to a deprivation of
liberty has ‘the same meaning as in Article 5(1) of the Human Rights Convention’,
which was brought into domestic UK law by the Human Rights Act 1998. This particular
section is an undertaking that nobody will be deprived of their liberty except in certain
‘cases and in accordance with a procedure prescribed by law’. For the purposes of
this chapter, the relevant ‘cases’ are ‘(e) the lawful detention of persons for the
prevention of the spreading of infectious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants’ (my emphasis). This means that no person of
‘unsound mind’ (who would now be called a person who lacks capacity to consent)
may be deprived of their liberty unless it is done in accordance with the law. That is to
say, a person must lack the mental capacity to make decisions about their care and
residence, and for it to be in their best interests to receive care or reside in a particular

place.

The provision for a deprivation of liberty in the Mental Capacity Act 2005 was a
response to a ruling by the European Court on Human Rights in the case of HL v
Bournewood [2004] ECHR 471. “HL” was an autistic man who, following an episode
of agitation at his day service, was moved to a hospital following sedation. He did not
object to his residence in the hospital, and he was therefore not detained pursuant to
the Mental Health Act 1983. However, “HL” could not consent to his inpatient stay.
Bournewood Community and Mental Health NHS Trust (his treating Trust) did not

consider him to be deprived of his liberty because he was not restrained. The
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European Court of Human Rights found that this was irrelevant, and that he had been
deprived of his liberty. As he had no recourse to the courts, because he was not

formally detained, that deprivation was found to be unlawful.

In 2013, a series of three cases were grouped together as P v Cheshire West &
Chester Council & Anor; P & Q v Surrey County Council [2014] UKSC 19°. The
subsequent judgment, usually referred to as P v Cheshire West or simply Cheshire
West (my favoured term of reference), concerned whether three different individuals
could each be said to be deprived of their liberty. Each case was different. “MIG%%” was
18-years-old and living with her foster mother; she never attempted to leave home by
herself, and did not say that she wanted to but, if she did, her foster mother would
have restrained her in order to prevent her leaving. She attended an educational
facility, and often went on trips and holidays (§13). Her sister, “MEG”, lived in ‘an NHS
facility’ because her foster carer had been ‘unable to manage her severe aggressive
outbursts’ (§14). In the facility she now resided in, she was sometimes physically
restrained and received tranquillising medication. She also did not express a wish to
leave but would have been prevented from doing so. When she left, she did so with a
member of staff, and attended the same educational facility as her sister (§14). “P”
was a 38-year-old man who ‘required 24 hour care to meet his personal care needs’
(§16). He lived in ‘a spacious bungalow, described by an independent social worker
as cosy and with a pleasant atmosphere’ (§17). He often accessed the community but
wore a specialist “body suit” to prevent him from pulling at, and eating pieces of, his
continence pads. He was, however, not given tranquillising medication (§17). The
question for the Supreme Court was whether these three individuals could be said to
be deprived of their liberty despite not living in a care home, and despite the

differences in their material conditions.

Despite the material differences in the cases, the court found that each person was
deprived of their liberty. Giving the majority judgment, Lady Hale established a so-
called acid test for assessing whether somebody is deprived of their liberty. Taking the

lead from the judgment in HL v United Kingdom, the court held that a person is

49 To a limited extent, this judgment is currently the subject of an appeal. See Appendix B.
50 As it standard for cases such as these, the case was brought on MIG’s behalf by her litigation
friend, the Official Solicitor. See Appendix A.

160



deprived of her liberty if she is 'under the complete supervision and control of those
caring for her and is not free to leave the place where she lives’ (§54). Furthermore,
for a situation to be considered a deprivation of liberty under the terms of the Human
Rights Act, and therefore demanding of the court’s attention, it must be imputable to
the state. This is to say that the deprivation of liberty must be something the state is
responsible for in some way®' rather than being (for example) the exercise of parental
responsibility (§54). Article 5 of the Human Rights Convention does not imply, and it
would be unreasonable to assume it should, that a parent preventing a three-year-old
child from leaving the house is, alone, a deprivation of liberty%2. Alternatively, it may
well be against the law for Person A to lock Person B in the basement and keep them
as their prisoner. This is not, however, a deprivation of liberty in the same way that the
Supreme Court is considering: after all, it is not the state who are responsible for this

deprivation.

In sum, through applying the ECHR’s Article 5 (right to liberty), the court recognised
three distinct elements to a deprivation of liberty®3. First, there is an objective element:
‘the individual has been confined in a restricted place [...] for a not negligible period of
time’ (Eldergill,2019: 511-512). In other words, a person has not temporarily become
trapped behind a locked door. Second, there is a subjective element in that the person
cannot give meaningful consent — they lack the relevant mental capacity to do so
(Eldergill, 2019: 512). For the purposes of this chapter, that means a person lacks
capacity to consent to their care and residence. Third, it is imputable to the state: in

some way or another, the state is responsible for the deprivation of liberty.

Lady Hale also considered situations where the person may be happy where they are
and not want to leave. She found that a deprivation of liberty is a condition regardless
of whether the person concerned is an able-bodied or disabled person. The correct
test, therefore, is whether a person with mental capacity, living in the same

circumstances, would be considered to be deprived of their liberty; not whether the

51 To what extent somebody being unable to leave through reason of their disability, rather than
constraints imposed by another, is a topic of debate. See, for example, the judgment of MRs Justice
Lieven in Re SM.

52 Though Article 5, Section 1(d) does authorise ‘detention of a minor [...] for the purpose of
educational supervision or [...] for the purpose of bringing him before the competent legal authority’.
53 See also: Storck v Germany [2005] 43 EHRR 6.
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conditions of care for the disabled person amount to a deprivation of liberty but this is
justified by reference to their care needs. Whether somebody is living in standards
reminiscent of a five-star hotel is irrelevant: “a gilded cage is still a cage” (§46). This
is reminiscent of Young'’s remarks about marginalisation, and speaks to understanding
how somebody can be said to be marginalised if they are deprived of their liberty but
are unaware of this, and live in comfortable surroundings. Young argues that even if
marginals lived a comfortable material life, and the institutions in which they live
‘respected their freedom and dignity, injustices of marginality would remain in the form
of uselessness, boredom, and lack of self-respect’ (Young, 1990: 55). This is because
socially recognised activities occur in socially recognised contexts of interaction, and
so structures that remove people from that participation are unjust (Young, 1990: 55).
A socially recognised context is one in which a person can exercise their free choice,
and that choice be recognised by others through interaction. It is not the case that
disabled people cannot do this; they are prevented from doing this because they are

assumed to be unable to do so.

One thing the Supreme Court were keen to avoid was that those who are disabled
would be treated differently. The condition of a person in assessing a deprivation of
liberty must be compared against those who are not disabled; not those who are in a
similar position. This was a recognition of the fact that, as a result of the structural
positioning of many people with disabilities, the “ordinary” order of things may (to put

it into Young’s lexicon) arise from culturally imperialised view of those with disabilities.

This identification of what constitutes a deprivation of liberty was descriptive: the court
neither locked nor unlocked the doors to people’s homes and care homes. It simply
stated that those living in certain conditions were deprived of their liberty in the legal
sense, and that this was legitimate. This was re-stated most clearly by His Honour
Judge Burrows, who commented in Bury Metropolitan Borough Council v EM & Ors
[2024] EWCOP 76 (T2) that ‘the court approves the restrictions, it does not create
them’ (§62). In other words, deprivations of liberty are approved by the court as being
proportionate, and in a person’s best interests. It does not create them. | will develop
this line of thought later in this chapter (see section 5.5) but, for now, it is important to
emphasise that | take this to be an example of the way in which the law creates

conditions of marginality. In recognising, and therefore legitimating, certain classes of
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people as deprived of their liberty, the court de jure recognised them as outside of the

ordinary range of participation in the social life.

The court did recognise potential problems with this, and was also prescriptive. It found
that there should be safeguards for those deprived of their liberty: Deprivation of
Liberty Safeguards (DoLS). A person could not just be deprived of her liberty — this
must be assessed by a managing authority (the local authority in which the person
lives) and be reviewed every year.>* This was intended to ensure that families and
private care facilities do not simply make the decision to deprive somebody of their
liberty who is, in fact, capable of making their own decisions about their residence. It
was also intended to mean that not all applications for a deprivation of liberty were
brought before a court. Recognising that it may be an unachievable goal for local
authorities to see everybody as soon as they were deprived of their liberty within the
21 days required, a system was put in place to grant care homes the ability to grant
an “urgent authorisation”. This authorises a deprivation of liberty for seven days and,

on application to the local authority, this can be extended for a further seven days.

However, an Age UK (2024) report has found that this is not happening. The average
time to wait for an assessment in 2022/23 was 156 days (Age UK, 2024: 11). As the
report puts it, the purpose of the safeguards ‘is to protect human rights by ensuring
that a set of external checks’ (Age UK, 2024: 11). However, there are many instances
where people are not receiving these external checks. For example, in 2022/23,
126,000 applications were not completed (Age UK, 2024: 3). By way of comparison,
in March 2024 the prison population in England and Wales in was 87,900 (Sturge,
2024). This means that there are more people deprived of their liberty in the two

nation’s care homes than there are people deprived of their liberty in prisons.

The inability to assess people in a timely manner has two implications. First, given that
the urgent authorisation will lapse, people are being unlawfully deprived of their liberty

for a very long time. Second, and perhaps more concerningly, ‘there is inevitably a risk

54 Despite the significant policy implications of this decision, the UK Parliament has been slow to
make meaningful change. As Mr Justice Mostyn, a critic of the Cheshire West judgment, put it at §60
in The London Borough of Tower Hamlets v TB & Anor [2014] EWCOP 53: ‘plainly this will cost huge
sums, sums which | would respectfully suggest are better spent on the front line rather than on
lawyers’.
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of injustice for some individuals, whose lawful right to liberty will have been
inappropriately denied’ (Age UK, 2024: 4). Given that older people make up the vast
number of DoLS applications, it is likely that — despite the aims of the Mental Capacity
Act 2005 — older people are being assumed to lack capacity, and subsequently
deprived of their liberty with no legal justification. This is not surprising; recall my

analysis of the use of “merely” in §2 of the Act.

It is as a result of the statistics published in relation to DoLS applications that | can be
confident it is older people most acutely affected by deprivations of liberty. The vast
majority of these are over the age of 65. In 2022-23, ‘84% of people subject to a DoLS
application [...] were aged 65 years or over’ (Age UK, 2024: 4). To be clear, | say that
an older people deprived of their liberty will resemble, in the social imaginary, the
archetype of the person living in the fourth age. In fact, the fourth age is intimately tied
with both physical and cognitive decline. This makes deprivations of liberty pursuant

to the Mental Capacity Act 2005 a literal turning away from, and hiding of, the abject.

| am making the case that this is a matter of justice, and will consider further ways that

legal structures contribute to the marginality of fourth agers.

5.4 ‘A wider class of vulnerable adults’: The inherent oppression of the

inherent jurisdiction

As | acknowledged in the introduction to this chapter, it would be perfectly reasonable
to object to this chapter within this thesis on the grounds that its analysis applies to
only a limited number of cases. However, | argue that fourth agers become vulnerable
to marginalisation because they are structurally situated so that the state could
reasonably interfere. In particular, the state can deprive them of their liberty. For those
with a cognitive impairment, this is expressed through mental capacity law. For those
without a cognitive impairment, or those with a cognitive impairment but with mental
capacity, they are nevertheless at risk of an interference with the exercise of their

capacities through the exercise of the inherent jurisdiction of the High Court.
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Described as the “safety net” of the law, this is a mechanism designed to “catch” those
who fall through the cracks in the system: that is, those for whom statutory services
and the courts cannot intervene in a protective fashion. This is because they have
been assessed as having the requisite mental capacity to make relevant decisions
and, this means that they are free to make any decision they wish. It is a function of
common law, meaning that it is defined and understood through reference to existing

case law rather than a particular type of legislation.

To whom may this jurisdiction apply? In a frequently cited judgment, Re SA [2005]
EWHC 2942 (Fam) Mr Justice Munby states at §76 that the jurisdiction ‘extends to a
wider class of vulnerable adults’. While he acknowledges that, ‘it would be unwise,
and indeed inappropriate, for me even to attempt to define who might fall into this

group’, he nevertheless provides some guidance:

It suffices for present purposes to say that, in my judgment, the authorities to
which | have referred demonstrate that the inherent jurisdiction can be
exercised in relation to a vulnerable adult who, even if not incapacitated by
mental disorder or mental iliness, is, or is reasonably believed to be, either (i)
under constraint or (ii) subject to coercion or undue influence or (iii) for some
other reason deprived of the capacity to make the relevant decision, or
disabled from making a free choice, or incapacitated or disabled from giving
or expressing a real and genuine consent.

(§77)

He elaborates each in turn. The type of constraint that can trigger the exercise of the
inherent jurisdiction is, ‘Whenever a vulnerable adult is confined, controlled or under
restraint [...] It is enough that there is some significant curtailment of the freedom to
do those things which in this country free men and women are entitled to do’ (§78(i),
my emphasis). Coercion or undue influence is ‘where a vulnerable adult's capacity or
will to decide has been sapped and overborne by the improper influence of another’ —
this could be influence by a parent, relative, friend, or spouse — with arguments ‘based
upon personal affection or duty, religious beliefs, powerful social or cultural
conventions, or asserts social, familial or domestic obligations’ (§78(ii), my emphasis).
Finally, the ‘other disabling circumstances [...] are the many other circumstances that
may so reduce a vulnerable adult’s understanding and reasoning powers as to prevent

him forming or expressing a real and genuine consent, for example, the effects of
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deception, misinformation, physical disability, iliness, weakness (physical, mental or

moral), tiredness, shock, fatigue, depression, pain or drugs. No doubt there are others

(§78(iii), my emphasis). To be absolutely clear:

A vulnerable adult who does not suffer from any kind of mental incapacity may
nonetheless be entitled to the protection of the inherent jurisdiction if he is, or
is reasonably believed to be, incapacitated from making the relevant decision
by reason of such things as constraint, coercion, undue influence or other
vitiating factors.

(§79, my emphasis).

There are two things worth emphasising here. The first is that all this is very vague
indeed. Judicial invocation on the inherent jurisdiction gives the court powers to
intervene whenever they believe that somebody else is causing harm to a vulnerable
person or when that vulnerable person is causing harm to herself. This is an expansive
approach, one not legislated for by parliament, that gives power for the legal system
to intervene whenever a judge decides that she or he should. The extent of discretion
is broad in its application and, as | will shortly show, subsumes fourth agers into its
remit because of a perception of immutable characteristics associated with them. In
the words of the judge: ‘there is probably no theoretical limit to the jurisdiction’ (§45).

In fact, the court can intervene “while proper inquiries are made™ (§80) — that is to
say, it can intervene in the life of the ‘vulnerable adult’, and then decide whether its
actions are justified. This means, as Herring points out, that ‘being vulnerable is neither
a necessary nor a sufficient condition to fall within the [inherent] jurisdiction’ (Herring,

2016: 81). In other words, the appearance of possible vulnerability is all that matters.

This brings me to the second concern. Who is a vulnerable adult? This authoritative
judgment is suffused by this question, and it is repeated frequently throughout the case
law. In DL v A Local Authority [2012] EWCA Civ 253, the Court of Appeal held that the
inherent jurisdiction is concerned with ‘a category of people’ who cannot appeal to the
protections of the Mental Capacity Act 2005 and also cannot protect themselves from
‘unscrupulous manipulation’. For these people, it was said that ‘it would be most
unfortunate if, by reference to their personal autonomy, they were to be beyond the
reach of judicial protection’ (§79). That is to say, the inherent jurisdiction can displace
the value of personal autonomy if a judge deems that it should happen. In the rather

crisp words of Rob George, a barrister, ‘without clear criteria for court involvement, the
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definition is circular: the court can intervene if the circumstances justify court
intervention’ (George, 2024: 207 [14.24]). This is not to say that the court has not
attempted to provide a type of criteria.

It is becoming clear that the vulnerable adult is somebody who needs protecting, and
that need for protection comes from their vulnerability. A vulnerable adult is, on Munby

J’s ‘indicative rather than prescriptive’ (judicially accepted) description:

someone who, whether or not mentally incapacitated, and whether or not
suffering from any mental illness or mental disorder, is or may be unable to
take care of him or herself, or unable to protect him or herself against
significant harm or exploitation, or who is deaf, blind or dumb, or who is
substantially handicapped by illness, injury or congenital deformity.

(Re SA, §82, my emphasis)

It is hard to think of anybody who will not fit into this description at some stage in the
lifecourse®®. While anybody could be rendered unfree by the deployment of this
jurisdiction, it is fourth agers whose journey through the lifecourse makes them
vulnerable to developing the “handicap” discussed above. Again, in the rather crisp
words of George, ‘this list is both vague and over-inclusive [...] the idea that the court
has jurisdiction to make orders in relation to a capacitous adult merely on the basis,
without more, of them being deaf or blind is extraordinary’ (George, 2024: 207 [14.25]).
In fact, Munby J’s description appeals to the idea of vulnerability being based on
perception rather than in any material grounding. It is also a state of being that can
apply even when somebody has been assessed as regaining capacity, having
previously been deprived of their liberty due to a lack of capacity. However, this
description is not as neutral as Munby J presents it. While in theory this could be
anybody, the appearance of vulnerability becomes sharper in old age — and the fourth

age in particular.

Herring argues that there are two models of vulnerability: a particular and deficient
model. A particular model of vulnerability speaks to when certain people, as a result
of their particular characteristics, are perceived to be more vulnerable (Herring, 2020:

66). A deficient model of vulnerability is one based upon the assumption that

%5 Recall the discussion of dependency in chapter four, section 4.3, of this thesis.
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capacities are impaired, and we ‘fall short of the ideal of the autonomous liberal subject
and [therefore] become vulnerable’ (Herring, 2020: 67). This is illustrated in his
discussion of §2(3) of the Mental Capacity Act. Herring argues that the older person
is subsumed into both of these models of vulnerability, and they become perceived to
be ‘the archetype of vulnerable people’ (Herring, 2020: 70). That means the older
person is at all times seen as vulnerable in some way. This has significant implications
when it comes the exercise of the court’s inherent jurisdiction, and may also go some

way to explaining why so many DoLS applications are for older people.

It is also worth recalling here that, in chapter three, | identified perceptions of
dependence, which gives rise to vulnerability, as one of the sources of abjection when
we regard the older person. The example of the inherent jurisdiction demonstrates the
way in which these feelings of abjection find their ultimate expression in law. It is also
relevant to recall that this abjection is tied into ideas of the fourth age: a feared state
of becoming that is constructed through reference to culturally imperialistic attitudes

and stereotypes.

What is pivotal to cultural narratives of vulnerability is that the vulnerable are unable
to protect themselves, and they also need protection. Laura Pritchard-Jones (2016)
has demonstrated that older people are more likely to be perceived as vulnerable, and
that the court system has associated vulnerability with old age. All people can be said
to be vulnerable to a particular type of harm from others — it is not just the old or the
cognitively impaired that can be susceptible to suggestions from significant others,
family members, or society at large (Pritchard-Jones, 2016: 57; Herring, 2020: 69).
Recall that Munby J saw misinformation as an example of a disabling circumstance
that reduces an adult’s reasoning powers. This could have significant implications for
the political system. Applying the analysis as-is would mean a judge could, in theory,
evoke the inherent jurisdiction to intervene in the life of a “vulnerable” adult who
believes that Haitian immigrants are eating pets in Springfield, and therefore must
travel to Springfield to protect those pets. Surely there is no role for the courts here —
but Munby J’s own analysis seems to leave the door open to it. The real point is that
vulnerability is a possibility that dwells within every person. However, Pritchard-Jones
argues that the courts ‘are deploying the term [vulnerability] as a concept that attaches

to those who demonstrate such characteristics’ as old age or frailty (Pritchard-Jones,
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2016: 58). This increases the chance that fourth agers in particular are perceived as
vulnerable. Given the phobia inherent to abjection, this also means they are front-and-

centre as the potential subjects of the High Court’s inherent jurisdiction.

To emphasise the point again: this has the potential to apply to all older people but it
is fourth agers who are most affected. Even when an older person regains capacity,
they may still be said to be vulnerable to such an extent that a court can interfere with
the free exercise of their liberty. This is not theory: it is a fact demonstrated in
Southend-on-Sea Borough Council v Mr Meyers [2019] EWHC 399 (Fam).

Mr Meyers (who wished his real name to be used in any published judgments and
reporting) was a 97-year-old man who had been living with his son, “KF”. The property
at which they lived was in a significant state of disrepair and, in September 2018, Mr

Meyers was said to be,

effectively sleeping on wooden slats [...] the glass panes from the patio doors
had been removed [...] the boiler had been dismantled [by KF] [...] Mr Meyers
had not eaten, he was dehydrated and had a urinary tract infection [...] He was
surrounded by flies. Under the bed and on the floor, there was food, general
clutter, blood and faeces.

(§14-16)

The situation was clearly desperate. On this occasion, Mr Meyers was assessed as
lacking mental capacity to consent to residence and care, and a decision was made

in his best interests that he move to a care home.

By December 2018, Mr Meyers had been assessed as regaining capacity. He wished
to exercise his freedom of choice, and return home (§19). In other words, he wanted
to exercise his autonomy and set his own direction for life. The case was heard under
the inherent jurisdiction of the High Court and, at a final hearing, Mr Justice Hayden
found that Mr Meyers could return home but should not return home while his son lived
here. Indeed, a court order was issued that prevented him from doing so. Hayden J

put it as such:

Properly analysed, the ambition here is not to confine Mr Meyers to the Care
Home but to protect him from the grave danger that living in the bungalow
with his son has already been demonstrated to represent. To safeguard him,
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by invoking the inherent jurisdiction of the High Court, it is necessary to
restrict the scope and ambit of his choices, not his liberty. It is important to
highlight that there remain a range of options open to him. The impact of the
Court’s intervention is to limit Mr Meyers’s accommodation options but it does
not deprive of his physical liberty which is the essence of the right guaranteed
by Article 5.

(§56, my emphasis)

As can be seen from this excerpt, and in particular the phrases that | have emphasised,
the judge has closely aligned keeping Mr Meyers safe with a justification for restricting
his autonomy. As a result of his vulnerability (arising from his old age that was said to
be exacerbated by the relationship with his son, which could properly be characterised
as a dependency that gave way for neglect) the court had the power to restrict his
choices, and decided to do so. It may be tempting to accept this judgment given the
parlous situation Mr Meyers was living in. However, when the situation was so
desperate, Mr Meyers lacked the mental capacity to make decisions about his
residence. As | have already said, | do not dispute that some people may experience
an impairment so severe that they are unable to make decisions for themselves.
However, at the time that the case was being heard under the inherent jurisdiction, Mr
Meyers had the relevant mental capacity to make these decisions himself; he wanted

to go home.

Hayden J may have claimed that this did not deprive him of his liberty in the meaning
of Article 5 of the European Convention on Human Rights. Indeed the acid test is not
met in cases where the inherent jurisdiction is evoked because the subjective element,
an inability rather than unwillingness to consent, is not present. However, | do not
accept that Mr Meyers can be understood to be free to exercise his capacities in the
way he wishes. In fact, he is explicitly blocked from doing so. If “KF” did not leave the
bungalow, and we do not know whether he ever did%¢, Mr Meyers would never have
been free to go there. To claim that it does not deprive him of his physical liberty is a
linguistic trick. If | am told tomorrow that | am not free to re-enter my home until
somebody else has left, my physical liberty would be being curtailed even if that

curtailment has a net positive. | maintain that Mr Meyers experienced alien control

56 While it is not recorded in a judgment, | have heard Mr Justice Hayden say in a hearing of a case
concerning the inherent jurisdiction that KF did leave the property, and Mr Meyers returned home
shortly before the start of the COVID-19 pandemic. He lived to 100.
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which, as will be recalled from chapter four, is a type of arbitrary interference which
prevents B (in this case Mr Meyers) from being able to think “I can do that”, either
because an option is removed or appears to have been removed (Pettit, 2009: 106-
107). In this case, an option — the option that Mr Meyers wanted to choose — was
removed. On this republican account of liberty, and | am satisfied on a negative

account of liberty, Mr Meyers is denied the exercise of his liberty.

This unfreedom of Mr Meyers was given legitimacy by a characteristic inherent to him:
his age. It is my contention that the authorisation of deprivations of liberty affirm the
marginal status of cognitively disabled fourth agers, and the inherent jurisdiction
extends this marginality to all fourth agers. In the case of the inherent jurisdiction,
fourth agers are structurally positioned so that they could be blocked in the exercise
of their capacities. This will have implications for perceptions of self-respect;
somebody will not be confident that they can fulfil their life plans because they are told
they cannot. The court did not simply advise Mr Meyers against making a decision that
it perceived to be unwise: it used its powers to prevent him from doing so. It deprived
him of his liberty.

This marginality causes serious harm to older people. It is to this | now turn.

5.5 When the law speaks, what does it say? Disability, old age, and marginality

The law is not a neutral arbitrator. This section will examine the implications of this.

In the last chapter, | introduced the idea of law being the embodiment of ‘impartial
reason’: the claim that there is ‘a point of view outside concrete situations of action, a
transcendental “view from nowhere” that carries the perspective, attributes, character,
and interests of no particular subject or set of subjects’ (Young, 1990: 100). Rather
than adjusting to the abilities and wants of the specific people under consideration
(Rawls, 1973[1971]; 442; Nussbaum, 2011: 18; see also section 5.1 of this chapter)
law as impartial reason undermines self-respect by dismissing inherent differences
between social groups and individuals. In actual fact, this ‘represses difference’

because it denies a situation’s particularity, expels feeling from the realm of reason,
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and reduces plurality to one subijectivity (Young, 1990: 100). It is clear on a neutral
reading of the concept of impartial reason that the Cheshire West acid test attempts
to impose some sort of order to a multiplicity of experience. The recognition of these
deprivations of liberty are positioned as ‘outside of the particular perspectives of
persons involved in interaction’ (Young, 1990: 101). On this view, DoLS are simply
describing sets of experiences as if they do not involve actual people. As | have
already stated, the acid test did not create a new situation. Instead it recognised that
many people were being deprived of their liberty, and that those people were so

different that this deprivation could be justified.

The wrong in impartial reason is that what cannot be subsumed into the whole
becomes an Other. Cultural imperialism constructs that Other; the enactment of law,
in the marginalisation of older people, does something about it. | agree that the law
has an expressive function: it says something about how people ought to be, and also
that how deserving (or undeserving) some people are. Cass Sunstein (1996) points to
the fact that some laws may not decrease certain types of conduct but push it
underground: these laws are supported ‘on expressive grounds’ (Sunstein, 1996:
2023). For example, and at the risk of stating the obvious, laws that prohibit
homosexuality do not actually stop people from being homosexual. They do
nevertheless express a view that homosexuality is either morally wrong or something
that is incompatible with a well-ordered society (or both). In the case of Cheshire West,

and the inherent jurisdiction, what is being expressed?

By promulgating the acid test in the case of Cheshire West, the Supreme Court
expressed an approval for the status of marginality that it confers. In fact, the problem
for the judge hearing the case of CP was not necessarily that he had been deprived
of liberty but the manner in which it had been done. In a similar way, the use of the
inherent jurisdiction expresses the view that the status of marginality being conferred
is justified. | have made the case that those subject to a DoLS and those subject to
the inherent jurisdiction have been blocked in exercising their capacities ‘in socially
defined and recognized ways’ (Young, 1990: 54). It blocks the possibility of
participation in a context of recognition because the people subject to these legal
powers are not recognised as being able to participate in the social life in the way that

they are able. This has profound implications for self-respect because it means that
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somebody is denied the ability to fulfil one’s own life plan: the decision becomes that
of another person. It is not unreasonable to assume that this will also affect the sense
of one’s own value if a person is able to recognise that they are being so constricted.
This is not speculative. In Bury Metropolitan Borough Council v EM & Ors, HHJ

Burrows was concerned by perceptions of being “on a dol”:

Unfortunately, when the Court authorises such a care plan that amounts to a
“dol” it is seen as being mandatory, like the Court has imposed a prison
sentence. That gives rise to an unfortunate misconception on the part of the
people who are the subject of these orders that the order, while it remains in
place, requires those providing care to keep them actually locked in and
locked up.

(§52)

It should be uncontroversial to state that the norm is a certain level of freedom of
movement (even if just in one’s own nation-state) accompanied by a certain level of
freedom to do as one wishes without being continuously supervised. While peoples
tacitly accept that the state, in the form of the police and then the courts, may limit this
freedom, this is perceived ipso facto to be an acceptable trade-off for living securely
in a liberal democratic nation. Those who are made subject to a DoLS or subject to
the inherent jurisdiction have not done anything wrong. Yet, they are denied that
freedom of movement; the ability to see one’s friends when and where one wishes;
the ability to visit a pub or restaurant as one pleases; the ability to live where one would
like; the ability to shut the door on the world and be alone. At the very least, they need
to appeal to an other person, perhaps benevolent and perhaps not, in order to engage
in the social world in the way that others do®’. The person deprived of their liberty is
an object, to whom things are done. Those providing care are a subject, who can do
things to others and make decisions on their behalf. The law has facilitated the
construction of this relationship and approved its asymmetry. While it could be possible
for this relationship to be less asymmetrical, the fact remains that legal structures
express the view that it is appropriate, and also that it is appropriate because the

person being done to is an Other.

57 1t would be difficult to construct a fictional example that better illustrates what marginalisation is.

May Sarton’s As We Are comes close.

173



Claudia Mahler, the Human Rights Council’s Independent Expert on the enjoyment of
all human rights by older persons, has drawn a connection between negative attitudes
toward older people and statuses of marginality. In a report on older persons deprived

of their liberty (in various contexts), she notes that,

Ageism combined with the deprivation of liberty have aggravated effects on the
enjoyment of human rights by older persons and reinforce situations of risk for
older persons [...] Furthermore, older persons deprived of liberty find
themselves at an increasing risk of experiencing violence and conditions of
detention amounting to ill-treatment and even torture.

(Mahler, 2022: 9; §35).

| have made a conscious choice to not use the word ‘ageism’ in this thesis (see chapter
one, section 1.5, for a detailed justification), which means that | need to do some work
here. Mahler does not define ageism in her report but the World Health Organisation
identifies ageism as when ‘age is used to used to categorize and divide people in ways
that lead to harm, disadvantage and injustice and erode solidarity across generations’
(WHO, n.d.) Clearly, and as | explained earlier (see chapter one, section 1.5), ageism
is not specific to older people. However, the type of harm being described by Mahler
is better understood as emerging from cultural imperialism®. | say it is much clearer
to understand cultural imperialism, the construction of an Other, as being the link
between deprivations of liberty and ‘aggravated effects on the enjoyment of human

rights by older persons’. The reason for this is quite simple.

In chapter three, | said that the root of culturally imperialistic views of older people is
an aversion to reminders of death and dying. The majority of older people admitted to
a care home, who are then subject to a DoLS, will die in that care home; that is
common sense. Throughout this thesis, | have repeated the claim that cultural
imperialism is the source of the oppression of older people. Nowhere is this more clear
than in the case of deprivations of liberty. People who are, in some way, close to death
are literally turned away from and locked away. The law not only makes this possible;
it endorses it. In the case of DoLS and the inherent jurisdiction, then, the law is
expressing the view that the marginalisation resulting from these two states of being

is legitimate. It is how things ought to be as a result of some inherent characteristic,

%8 |n any event, cultural imperialism does categorise and divide people in ways that lead to harm,
disadvantage, and injustice.
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be that vulnerability or perceived inability to understand, retain, weigh-up and
communicate information relevant to a decision as to one’s residence. They are similar
to “us”, the border between “us” and “them” is thin and permeable, and this triggers an
identity crisis. To reiterate, those particular classes of people are overwhelmingly (but

not exclusively) fourth agers.

5.6 Closing at the opening: COVID-19 and care homes

Young notes, ‘marginalisation is the most dangerous form of oppression because it
affects those who the system of work cannot, or will not, use’ (Young, 1990: 53).This
section is concerned with demonstrating the operation of marginalisation for those

living in care homes.

Cognitive impairment is a notable risk factor for the likelihood of abuse of older people
living in the community as well as institutional or residential settings (Costello, 2024
p407). This is, in part, a result of older people with a cognitive impairment being
perceived as lacking epistemic validity. For example, Amanda Warburton-Wynn (an
independent researcher) has found that older people not only experience sexual
abuse at the hands of NHS staff but they are also less likely to be believed when they
have a cognitive impairment or infection that affects their decision-making ability
(Warburton-Wynn, 2021). This final section is not designed to address these issues,
which have been explored by many others®. Instead, this section will argue that those

already marginalised experienced a double harm during the COVID-19 pandemic.

The history of COVID lockdowns and other safety measures need not be introduced
at length. Suffice to say, in March 2020, the-then Prime Minister Boris Johnson
imposed a nation-wide “lockdown”: people were told to stay at home, and only travel
if essential. These rules also applied to those living in care homes. Given the
vulnerabilities of those who live in care homes, including but not limited to advanced
age, the government claimed to place a “protective ring” around care homes. This,

however, was not true. There was a significant ‘increase in the number of excess

%9 See, for example: Warburton-Wynn, 2011; Costello, 2024.
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deaths in care homes during the lockdown phase of the pandemic in the UK’, and half

of all deaths in the UK were of those living in care homes (Stevenson, 2020: 218).

In an interim report published in 2020, the Care Quality Commission (CQC) raised
concerns that Do Not Attempt Cardio Pulmonary Resuscitation (DNACPR) orders®®
were being put in place without the consultation of the person or family and, on some
occasions, ‘were placed on numerous people routinely’ (CQC, 2020: 7). For example,
one care home told the CQC that an on-call doctor had advised the staff ‘that if the
older people in their care contracted COVID-19, they would have a DNACPR put in
place’ (CQC, 2020: 8). To be clear, the making of a DNACPR should be done in
consultation on a person-by-person basis: classes of people should not be given a
DNACPR. The making of a DNACPR can track interests; in this instance, they did not.
What is more, it was not until May 2020 that ‘bespoke supply routes and specific
guidance for care homes regarding PPE [Personal Protection Equipment] [were]
announced’ (Daly, 2020: 990). This not only put the staff at risk of contracting the virus

but also facilitated the spread of the virus between residents of the care homes.

This is the conclusion that the logic of marginalisation leads us to. The response to the
COVID pandemic demonstrated a disregard for those who occupy a marginal state. It
was not the virus alone that caused serious harm to older people living in care homes:
it was also failures of policy, and a willingness to allow to die those who would (in
ordinary circumstances) have been given a chance to live. This vitiation of decision-
making ability, alongside a further denial of interaction and participation, was premised
on ideas of the fourth age — they were already dying, and these decisions sped up the

process.

It is important to note that this chapter has been concerned with those subject to a
DoLS and not every person who lives in a care home has a cognitive impairment, let
alone is subject to a DoLS. The question of whether all those who live in residential
care can also be properly said to experience the type of marginalisation that this
chapter is concerned with is beyond the scope of this thesis, though it is my contention

that during the COVID-19 pandemic this analysis can properly apply. For those without

80 DNACPR orders are also discussed in chapter two, section 2.3, of this thesis.
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a cognitive impairment, it was a further reification of the marginality | discussed in the

previous chapter.

The relaxation of restrictions in England and Wales brought with it a return to some
level of freedom of movement: visits to friends and family; pubs and restaurants;
theatres and cinemas. This was not the case for those living in care homes. Care home
residents could be visited by family, though from behind a Perspex screen. As noted
in the opening paragraph of this chapter, carers could go to the pub with friends while
centuries of marriage were completed with a fleeting goodbye. These restrictions could

be legitimised and accepted much easier for those subject to a DoLS.

This issue of death is one that has arisen throughout this thesis, and it is right to return
to it in this final section. Death is the last thing human beings do that is socially
recognised; it is a biological process that has certain cultural practices attached to it
(like the dressing of a corpse, albeit now usually done by care staff). This is not as
strange as it sounds — it is the last thing we do, and it is discernible to everybody who
is affected by it. In chapter three, | explored the way in which a cultural anxiety toward
death means we hide reminders of it. The convergence of the COVID-19 pandemic
and the status of marginality conferred upon older adults allowed us to truly hide death.
This means it is not just marginality engaged in the consideration of the COVID-19
pandemic. There is also a need to give due regard to the operation of culturally
imperialised views of older people — those that associate older people with death,
something that we cast our eyes away from. People died alone, their families
(eventually) allowed to see them, albeit briefly. The transition from wanting to hide
death to being able to hide death had been completed. They were joined in their final
moments by carers, who could well have been perfect strangers, which is reflected in

a poem written by an Intensive Care Unit (ICU) doctor:

‘sad

to say this but
you have to
die now

without anyone

but

me.’

Bigham (2021: 361).
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The expression of the older person’s marginalisation during the COVID-19 pandemic
received legitimacy from the cultural imperialism discussed in chapter three: the view
that ageing is something to hide because it is a reminder of our own mortality. The

pandemic created a space in time when that theory could be brought into practice.

5.7 Conclusion

The idea and motivation for this thesis came from my experience of caring for older
people during the COVID-19 pandemic. In a sense, therefore, | am closing at the
beginning. During this time, | was a carer of precisely those older people that this
chapter argues are marginalised. Following my own argument, | must conclude that |
reproduced and validated those structures of marginality. | like to think to think that |
acted with kindness, doing the best that | could do within the structural constraints we

found ourselves in. Nevertheless, a gilded cage is still a cage.

That observation has been the leitmotif of this chapter. Having established this
second form of marginalisation, | considered the Mental Capacity Act 2005. This
piece of legislation, | argued, may have high hopes but it fails to act as a sufficient
safeguard against the bias of an assessor. | then discussed deprivations of liberty,
and focused for some time on the strange definition of who exactly is deprived of
their liberty. This was intended to show the expansive empire of law, a refusal to
leave anybody alone. Such a state of affairs is most clearly expressed in the inherent
jurisdiction of the High Court — a legal mechanism that consumes a potential
anybody into state interference. Taken in the round, | argued, this legitimates a
status of marginality that is conferred upon cognitively disabled older adults. This

was exacerbated, and most clearly came into sight, during the COVID-19 pandemic.
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Conclusion

In the opening paragraph of this thesis, | commented that | am not yet old but that |
hope to be one day. | am not the only person to have hoped for this. In her memoir,
the philosopher Gillian Rose concluded that, ‘I hope | that | am not deprived of old age’
(Rose, 2011[1995]: 144). Sadly, she was, and died at the age of 48. Notwithstanding
the somewhat glum tone of this thesis, | do have hope that the oppressive social
circumstances in which many older people live can be transcended. The first step to
transcending that is by identifying the problem. In this thesis, | have said that the
reason fourth agers (a subset of older people) experience life in a marginal status is
because of culturally imperialistic attitudes that prompt a disrespect for, and turning
away from, older people. In this conclusion, | will briefly recap the stages of this thesis

before turning my attention to what further work ought to be done.

A recap

In chapter one, the primary aim was to explain how Young’s analysis provides a useful
way for thinking about older people. First, | explored her reasoning for challenging
what she calls the ‘distributive paradigm’: that is, the way in which theorists of justice
have traditionally attended to matters of distribution. This is relevant to this thesis
because, as | discussed in the introduction, a lot of political theory that considers the
position of older people does so through the lens of distributive justice. Second, | set
out her account of oppression and domination, and justified the connection between
that framework and republican account of freedom: that is, freedom as non-
domination. Third, | took each of the five faces of oppression (exploitation,
marginalisation, powerlessness, cultural imperialism, and violence) and explained how
Young conceives of them operation. | acknowledged that Young only perceived of
older people as being oppressed by cultural imperialism and marginalisation. Through
a consideration of the three remaining faces, | demonstrated why she is surely correct.
Finally, | considered three criticisms of her approach: a critique that the politics of
difference risks undermining the common good (which | said was without merit); a

critique of the five faces of oppression (which | said missed the hermeneutic benefit of
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the framework); and a critique of the claim that ageism is an oppression (which | said

is inapplicable because neither Young nor | claim such).

In chapter two, | addressed two interlinked points. First | ask, can older people be
considered a social group? | explained Iris Marion Young’s account of a social group,
and explained why | did not think her account of gender as seriality assists in reaching
an understanding of age cohorts as a social group. | then applied Arendt’s concept of
natality to argue that age cohorts are social groups. This contrasts with a view that
older people somehow magically become a social group. The question therefore
became: when does that age cohort become old, or, who is an older person? |
answered this by exploring the distinction, drawn by the critical gerontologists Chris
Gilleard and Paul Higgs, of the third and fourth age. In sum, the third age can be seen
as extension of middle age; it is widely unobjectionable. The fourth age is a dreaded
state of becoming, one to which negative cultural messages are attached. Both of
these ages are socially constructed, and indeed the older person (at a level of

generalisation) is socially constructed.

In chapter three, | asked: how can older people be said to experience cultural
imperialism? First | “dissected” cultural imperialism, beginning with Young’s definition
of cultural imperialism before expanding to Young's discussion of culturally
imperialised views of the older person. In conversation with research from critical
gerontology, | set out the medicalisation that has marked our certain characteristics of
the older person as an “Other”. The desire to conquer ageing is linked to a desire to
conquer nature, the issue with which | demonstrated through reference to
psychoanalytic theory. Next | turned to the anti-ageing industry, which is the most
pervasive way in which cultural imperialism is perpetuated. Finally, | made the case
that the anti-ageing industry, and the cultural imperialism it embodies, is fuelled by an
association of the fourth ager with proximity to death. This need not necessarily be a
problem, and | show some historic examples of proximity to death not being seen as
such. The problem arises in contemporary society because anxiety about death is

commonplace, resulting in the removal of its reminders from cultural norms.

In chapter four, | asked how older people can be said to be marginalised in the first

way that Young identifies: through a negation of choice, respect, and privacy. First |
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explicated Young’s account of marginalisation, positioning it as a forbearer to
structural injustice, before presenting how Young “splits” marginalisation into two
different manifestations. This prompted a discussion of philosophical accounts of
dependency before considering how marginalisation becomes manifest in the lives of
some older people. | focussed on the delimiting of choice through the failure of public
bodies to offer proper rehabilitation and reablement, which leads to more older people
developing care needs. To those people, cultural imperialism is attached. Finally, |
said that, once care is in place, the double-harm of a suspension of privacy and respect

comes into play.

In chapter five, | asked how older people can be said to be marginalised in the second
way that Young identifies: through the denial of the ability to exercise capacities in
socially recognised ways. First | explored the way in which the Mental Capacity Act
2005 is suffused with cultural imperialism. | then explained the legal mechanism for
the authorisation of deprivations of liberty before turning to the inherent jurisdiction of
the High Court, which justifies its operation on the basis of a wide-ranging definition
of “vulnerable adults”. | then took this in the round, saying that both the Mental
Capacity Act 2005 and the inherent jurisdiction expresses the view that the status of
marginality experienced by cognitively disabled older people is legitimate. Finally, |
applied this theory to the COVID-19 lockdowns, arguing that marginality got worse

during that time period.

Transcending cultural imperialism

An abiding theme of this thesis has been that the cultural imperialism that constructs
fourth agers as an Other leads to marginalisation. While | have not loyally stood by
Young in this thesis, | do think it is important to first understand injustice before
considering how to correct that injustice. Indeed that second issue could be the topic
of its own thesis. | nevertheless want to conclude with a few thoughts on how that can

be addressed.

In her account of cultural imperialism, Young heralds “consciousness raising” as a

method for enacting cultural revolution. This means that ‘an oppressed social group
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comes to define and articulate the social conditions of its oppression, and to politicize
culture by confronting the cultural imperialism that has denigrated or silenced’ (Young,
1990: 153). In chapter six of Justice and the Politics of Difference, she provides some
guidance for how this consciousness raising can be translated into representation for
oppressed groups. But consciousness raising will not be easy. Research of the
perceptions of age discrimination has found that ‘many people older people recognise
age discrimination [...] Nevertheless some have difficulty in identifying particular
experiences as unambiguous examples’ (Bytheway et al., 2007: 117). In fact, many
older people struggled with the task because it would entail “taking on” the identity of
the older person, which is socially undesirable (Bytheway et al., 2007: 118). Others
perceived older people as responsible for the discrimination that they experience

(Bytheway et al., 2007: 118). To a certain extent they are correct.

In her discussion of cultural imperialism, Young claims that it would be inappropriate
to blame individuals for actions of which they are unaware — such as turning away
from the older person. She says that this is because ‘to blame an agent means to
make that agent liable to punishment’, which could be anything from imprisonment to
public censure (Young, 1990: 151). This does not however mean that they cannot be
held responsible for any of their behaviour actions or attitudes, intended or not,

conscious or not, that contributes to oppression (Young, 1990: 151). | agree®.

In other words, this does not mean the population is free, that nothing is asked of them.
There is a constant need to examine one’s orientation toward the world and those it is
shared with, and listening to those who connect certain attitudes with oppressive
behaviour. There are many organisations that do this work: Age UK, Centre for Ageing
Better, Hourglass. A simple fact, however, is that | would not be writing this thesis if
these attitudes were corrected, if the cultural imperialism simmering below the surface
was recognised. The widespread failure to not have addressed culturally imperialised

attitudes toward older people should give rise to what Arendt calls, “an elemental

61 | am aware of Maeve McKeown'’s criticisms that Young'’s account of responsibility, in her work on
structural injustice, fails to acknowledge that certain people have more power, and therefore can be
held more responsible. | do not disagree but it is irrelevant here — the cultural imperialism that | am
concerned with is the type that exists in unconscious attitudes (see chapter three, section 3.2 of this
thesis).
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shame” (Arendt 1968: 154), one that each individual ought to carry because it is their

species-being and their failure to act that makes these things possible.

This failure to act does, for Arendt, create a type of responsibility. This is not the same
as guilt because to feel guilty for something that one has not done is what Arendt
describes it as a ‘whitewash of those who had done something: [...] where all are
guilty, no one is’ (Arendt, 1964: 28). Guilt and innocence are only concepts applicable
to individuals. Responsibility, however, is borne out of the ashes of plurality which, as

| discussed in chapter two, is what binds relationships between and within generations:

This vicarious responsibility for things we have not done, this taking upon
ourselves the consequences for things we are entirely innocent of, is the price
we pay for the fact that we live our lives not by ourselves but among our fellow
men, and that the faculty of action, which, after all, is the political faculty par
excellence, can be actualized only in one of the many and manifold forms of
human community.

(Arendt, 1968: 157-158)

To take seriously the justice claims between and within generations, it is also
necessary to recognise the vicarious responsibility that each person holds. This
demands an approach that does not polarise generations but rather admits them as
those that can do harm to one another by its inaction as well as its actions. This also
means that some responsibility for the current state of affairs rests with those who may
now be categorised as older people. Not all of them will have held culturally
imperialistic views of older people but, | maintain, these did not come from nowhere.
That age cohort “set the ball rolling”. The point here is not say that they are unworthy
of correction to the oppression | have detailed. Instead, it is a prescient reminder that
those of us who are young now will be thrust into the status of marginality experienced

by the now old, unless its root cause is addressed.

Indeed, in a close reading of Arendt’'s Eichmann in Jerusalem, Young draws this out
further, identifying responsibility as something that ‘devolves onto people who haven’t
committed the wrongs, but who are nevertheless connected to them’ (Young, 2011:
96). For Young, however, political responsibility is forward-looking, meaning we have

responsibility now and ongoing to address injustice. The first thing we have a
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responsibility toward is a responsibility to be political. The question is how to claim

responsibility for, and therefore be take political action against, an idea.

This is no easy task because our western philosophical tradition is suffused with
Othering. In a historical excursus of her critique of the idea of a Universal Man, Anne
Phillips (2021) discusses the ways in which philosophers have appealed, in various
ways, to a state of nature in order to emphasise the natural equality of all human
beings. At the same time, these philosophers were also excluding certain groups. For
example, Rousseau’s concern with “nature” served to exclude women from an equal
education on the grounds that they were weaker than men (Phillips, 2021: 20). While
plenty of philosophers have attempted to “rescue” these narrative arcs, arguing that
the core of the arguments can remain intact while discarding with the unsavoury bits,
Phillips is less than convinced (Phillips, 2021: 22). In essence this is because she sees
the inequality of certain groups to be foundational to these theories. These
philosophers cannot just be explained as men “of their time” because some men of
their time, such as John Stuart Mill, could conceive of the notion of equality being
extended to, for example, women (Phillips, 2021: 21) — though Mill, of course, had his
own prejudices. The reason that this is not done is because of the pervasive idea of a
natural equality of peoples but this natural equality can only apply to certain people:
people who have a certain quality (Phillips, 2021: 26). Unless this view is transcended,

cultural imperialism will remain.

Eve Feder Kittay®? has written about being asked ‘during a Q&A why the humanity of
my [disabled] daughter gives her a moral claim to better treatment than that of an
intelligent animal such as a pig’ (Kittay, 2017: 24). Kittay acknowledges that ‘morally
consequential characteristics’, such as ‘the ability to form a narrative structure of one’s
life’, may be found in nonhuman animals (Kittay, 2017: 29) but not in certain humans.
These may be marginal cases but they require attention. Kittay criticises the ways in
which these so-called marginal cases are used as justification for the protection of
nonhuman animals (Kittay, 2017: 29-30). In some variations, such as those adopted
by Peter Singer, the argument is taken to justify protections for nonhuman animals

enjoyed by human beings while also saying ‘that we should adjust downward the

62 Also discussed in chapter four, section 4.3, of this thesis.
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status of these so-called marginal humans to level of the raised status of those
nonhuman animals’ (Kittay, 2017: 30). In fact she rejects the term ‘marginal cases’ as
one that leads to ‘justification enough for those with the power to deprive, neglect,
enslave, and even murder those who are only marginal (Kittay, 2017: 30). Kittay is
determined to demonstrate that there is a difference-in-kind between human beings

and nonhuman animals.

For Kittay, the answer rests in recognising that ‘relational properties’ grant a moral

significance to being human’ (Kittay, 2017: 26). These are what,

binds all humans, as all humans stand in this relation. This relationality is prior
— morally and conceptually — to any intrinsic properties. We have moral
obligations to other human beings for the simple reason that we find ourselves
in relation to them.

(Kittay, 2017: 36)

Kittay demonstrates the way in which all human beings start life, in some way or
another, with a relation between themselves and their mother (Kittay, 2017: 36). While
these relations can expand to others, there is a risk that the obligations we hold
become weaker ‘as the rings [of obligation] become larger (Kittay, 2017: 37).
However, the important first step is acknowledging that ‘the relations which we have
to all other human beings begin with the relationship we have to ourselves’ (Kittay,
2017: 37). This is not as strange as it sounds. The point is that, in understanding first
our relationship with ourselves, we recognise that the circumstances in which we have

been shaped are contingent:

they could have been otherwise. The scope of those conditions that could have
been otherwise are the possibilities of any other, and only another, human
being. We can represent this universe of possibilities as the set of all near
possible world in which my situation is different than it is — perhaps only slightly
different, perhaps very different.

(Kittay, 2017: 38)

This is our modal self — the possibility that | ‘could have been born with a congenital
disability that made me incapable of being taught to read or write’ (Kittay, 2017: 38).
This opens the possibility of ‘moral access’: the view that we can access what others
experience because we are only a few steps removed from them. The simple fact is

that | cannot project a hypothetical / in which | am an animal:
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But | can see myself in a Japanese internment camp, in the “jungle” in Calais,
as the mother of a young black son lost to police brutality, or the child of a police
officer killed while on patrol. And | can see myself in the disabled person who,
like my daughter, needs someone to speak for her. Each is a facet of myself
refracted in the prism of possibility.

(Kittay, 2017: 40)

All of this has very real implications for how to tackle cultural imperialism. It would
serve as a blow to its operation and reproduction if we were to think of ourselves as
one or two steps removed from the person we consider to be an “Other”. It would also
provide an orientation that is useful for recognising a politics of difference because it
would embed the recognition of difference in our ways of thinking about the world. In
other words, Kittay invites us to recall that it is only by chance that the (relatively and

absolutely) privileged are so privileged.

Caution must be exercised here. This approach is not one of empathy whereby one
imagines oneself in the shoes of the “Other”. This would be deeply undesirable
because it would vitiate the subjective experience of the person in whose shoes one
is imagining oneself. Furthermore, the idea that cultural imperialism can be addressed
by simply imagining oneself in the shoes of the oppressed ignores the way cultural
imperialism operates. As | showed in chapter three (section 3.2), many people do not
recognise themselves as holding culturally imperialised views. This lack of recognition
will mean cultural imperialism is translated into the imagining of the subjective

experience.

It is also worth recording that | do not think Kittay is inviting or encouraging an attempt
at empathy. Indeed, her reference to the “prism of possibility” ought to be taken as
endorsing a standpoint of acknowledging that we could be somebody but that,
crucially, we are not that somebody. The morally demanding aspect of this proposal
is not that we imagine ourselves as the person we are regarding. Rather, we ask how
we ourselves would want to be treated if we were in that position. To do so, one must

recognise each other as moral equals.

How might this work when considering the status of fourth agers? To my mind the

most appropriate option available to us is to project into the future and ask how we
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would like to be treated if/when we become fourth agers. While different needs and
different social positions will alter the specifics of any answer, there will be some
commonality; namely, that one would want to be treated with respect, with dignity, and
equal member of society. From that vantage point, what we are left with is why fourth

agers now do not receive such treatment.

In chapter three, | demonstrated that cultural imperialism rests in various forms. At its
core is the view that the older body is objectionable, ugly, fearsome, loathsome. If our
moral outlook is adjusted such that we begin to see fourth agers not as an Other but
as somebody we will one day be, the way that fourth agers are treated — and in

particular the status of marginality conferred upon them — will be unable to stand.

In that same chapter | discussed the view that fourth agers are perceived as an abject

Other. This is what Young said,

| cannot deny that the old person will be myself, but that means my death, so |
avert my gaze from the old person, or treat her as a child, and want to leave
her presence as soon as possible.

(Young, 1990: 147).

Thus, to address culturally imperialistic views about older people demands addressing
this cultural anxiety about death. This imperative has been taken up by some palliative
care doctors, like Dr Kathryn Mannix. She shares stories of the dying that she has
cared for, to demonstrate that death usually comes in peace, and to give (at times

discrete) guidance for how we can plan for our own death.

There are ways to prepare for death, such as Advance Decisions to Refuse Treatment
(ADRTs) and Advance Care Planning (ACP). These documents tell others what you
want and also what you do not want. These documents do not write themselves but
they can only be done if people take the plunge and talk about that which terrifies
them. Talking about death does not make it happen but not talking about death makes
it more objectionable, more scary, more abject. It is not just fourth agers who will

benefit from this. It is all of us.
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What next?

For political theory to take seriously the social position of older people, and ask what
we owe them because of who they are not and not in relation to other generations,
there needs to be a change in the way that justice is considered. This would entail
taking the politics of difference seriously. In the introduction to this thesis, | discussed
my decision to not interview older people. This conclusion has offered some tentative
suggestions for how cultural imperialism can be transcended but this needs to be done
in conjunction with older people. In future, political theorists should talk to older people,
and ask them: how can we help? While this thesis begins to fill the lacuna of political

theory about older people qua older people, there is more that can be done.

Political theorists also need to pay particular attention to Young's earlier work. | find it
surprising that nobody has “run with” her claim that older people are oppressed. | also
find it surprising that there has been no serious engagement with how cultural
imperialism interacts with other oppression. As | said earlier in this thesis, it is my belief
that all oppression can be understood as beginning with cultural imperialism. It would
have been reckless to try and justify that claim here, which would have taken me far
beyond the remit of the thesis. However, this is a perfectly valid research direction,
and it is my view that closer attention to Young’s early work can help us to understand

our contemporary situation.

Concluding remarks

At the end of an account of ‘a day in old age’, the travel writer Jan Morris comments
of her newly washed car: ‘it looked unnaturally new, but never mind, it will soon look
itself again — we must all recognize our ages, must we not?’ (Morris, 2018: 320). To
that | would add that we must recognise the ages we will become. No anti-ageing
product in the world will change the fact that, one day, the majority of us will be
assuredly “old”. The only thing we can change is what the conditions of our lives will
be.
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Appendix A: The Court of Protection

Prior to the Mental Capacity Act 2005, the Court of Protection dealt only with Property
and Affairs of those who could not do so for themselves. Health and welfare decisions,
such as the type of medical treatment a person should receive, was administered by
the Family Division of the High Court. These decisions were made pursuant to parens

patriae jurisdiction.

§45(1) of the Mental Capacity Act 2005 established the Court of Protection as a

superior court of record. The Court of Protection handbook explains this as such:

prima facie no matter is deemed to be beyond the jurisdiction of a superior court
unless it is expressly shown to be so, while nothing is within the jurisdiction of
an inferior court (such as a magistrates’ court) unless it is expressly shown on
the face of the proceedings that the particular matter is within the cognisance
of the particular court.

(Ruck-Keene et al., 2022: §4.5n3)

Notwithstanding this, the Court of Protection is often recognised as sitting alongside
the Family Division. Many judges who hear Court of Protection cases hear cases in
other jurisdictions. For example, the Vice-President of the Court of Protection,
currently the Honourable Mrs Justice Theis, is also a judge of the Family Court. In a
similar way, the President of the Family Division, currently Sir Andrew McFarlane®3,

can hear Court of Protection cases.

§15 of the Mental Capacity Act finds makes provision for the Court of Protection to

make certain declarations about a protected party:

(1)The court may make declarations as to—

(a)whether a person has or lacks capacity to make a decision specified in the

declaration;

63 He will retire in early 2026. At the time of writing, his successor has not been announced.
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(b)whether a person has or lacks capacity to make decisions on such matters

as are described in the declaration:;

(c)the lawfulness or otherwise of any act done, or yet to be done, in relation to

that person.

(2)“Act” includes an omission and a course of conduct.

The Court of Protection therefore has powers to decide whether P has or lacks
capacity, and made decisions on P’s behalf if they do lack capacity. Its judgments are
to be treated as authoritative, and it has powers to send people to prison if they are in

contempt of court (that is, do not obey a court order).

Not all of the affairs of the incapacitated are heard by the Court of Protection. This is
often done where there is a dispute as to the best interests of the protected party (P)
or where P strongly objects to a decision made on their behalf (such as a deprivation
of liberty). In the case of Re Y [2018] UKSC 46, it was established that there is no
need for the court to hear applications concerning the withdrawal of life-sustaining

treatment if there is no dispute that to do so would be in P’s best interests.

All applications to the Court of Protection are filed in London but they can be
transferred to a regional hub outside of London (Court of Protection Handbook, §4.8).
There they can be dealt with by a District or Circuit Judge. More serious cases, such

as those pertaining to medical treatment, are heard by judges of the High Court.

In Sheffield City Council v E & Anor [2004] EWHC 2808 (Fam), Mr Justice Munby
commented that ‘only in unusual circumstances will it be possible to conclude that
someone who lacks subject-matter capacity can nonetheless have litigation capacity’
(§49). This was asserted rather more forcefully by Mr Justice Mostyn in Re P [2021]
EWCOP 27, who commented:

it is virtually impossible to conceive of circumstances where someone lacks
capacity to make a decision about medical treatment, but yet has capacity to
make decisions about the manifold steps or stances needed to be addressed

in litigation about that very same subject matter.
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(§33)

As a result, in Court of Protection proceedings P will often be represented via a
litigation friend. This is often the Official Solicitor. In most legal proceedings, ‘a litigant
with capacity can advance a hopeless case even if this would be most unwise’ (Ruck-
Keene et al, 2016: 351). However, a litigation friend in the Court of Protection is under
no such obligation. The Official Solicitor, ‘adopts a more fluid approach to the best
interests test, where the wishes and feelings of P are less central to the analysis, and
objective factors more central’ (Ruck-Keene et al, 2016: 351351). This means that the
Official Solicitor can endorse a course on action “on behalf of P” even where P objects

to it. This is best illustrated by way of example.

Lioubov (Luba) Macpherson had been sentenced to four months in prison for repeated
violation of court orders that prohibited her from publicly identifying her daughter as a
P in the Court of Protection. During the process of appealing this sentence, her legal
team became concerned that she may lack mental capacity to litigate. The Court of
Appeal therefore directed the matter of whether Luba had or lacked mental capacity

to be heard before Mrs Justice Theis.

At the hearings before Theis J, Luba was ostensibly represented by the Official
Solicitor. The Official Solicitor advanced the argument that Luba lacked capacity to
litigate, while Luba maintained that she had the relevant mental capacity. In her
judgment, Theis J found that Luba did have the relevant mental capacity
(Lioubov Macpherson v Sunderland City Council [2025] EWCOP 18 (T3)).

As ought to be clear from the above, it is possible for a decision made by a Court of
Protection judge to be appealed. Where an appeal is raised from a decision by a
district or circuit judge, the appeal is usually heard by a High Court Judge. Where a
decision of a High Court judge is being appealed, the case will be heard by the Court
of Appeal (Civil Division). On rare occasions, a High Court judge can transfer a case
straight to the Court of Appeal without hearing it themselves: for an example, see Re
ZX (Capacity to engage in sexual relations) [2024] EWCA Civ 1462.
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From the Court of Appeal, a case can be appealed to the United Kingdom Supreme
Court. If different cases raise a similar point of law, they can be joined together on
appeal. This is the path taken in all three cases that were eventually combined into

what is now known as Cheshire West.
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Appendix B: A reference by the Attorney General for Northern
Ireland

A “reference” is a legal mechanism by which one of the United Kingdom’s devolved
nations (in this case Northern Ireland) can ask the Supreme Court to clarify a point of
law without the case having first being considered the lower courts (see Appendix A
of this thesis for an explanation of the usual mechanism by which a case reaches the
Supreme Court). In a case brought in 2025 (Case ID UKSC/2025/0042), the Attorney
General for Northern Ireland asked the Supreme Court to consider whether a person
who lacks legal capacity to consent to their residence and care may nevertheless be
understood to be consenting to their living arrangements through the expression of
wishes or feelings. If this is the case, Article 5 of the European Convention (see
chapter five, section 5.2, of this thesis) would not be engaged, and the person
therefore would not be understood as deprived of their liberty. The Secretary of State
for Health and Social Care acted as intervener, and argued that Cheshire West had
been wrongly decided. The Secretary of State’s case was that, if somebody is unable
to leave by reason of disability, the objective element is not satisfied, Article 5 is not
engaged, and they are therefore not deprived of their liberty in a way that is imputable
to the state (for discussion of a similar argument see chapter five, section 5.3, footnote
52, of this thesis). The Supreme Court heard oral argument on 20-22 October 2025,

and reserved judgment.

| observed all of the proceedings in this case, and read the skeleton arguments filed
by the parties. While it is likely that the judgment will not be handed down until early
2026, and potentially after the viva, | consider it important to consider the potential
conclusions that the Supreme Court might reach. It is my contention that, irrespective
of the Supreme Court’s decision, my argument in chapter five will still stand. There are

four possibilities:

a) The Supreme Court dismisses the appeal.
b) The Supreme Court allows the appeal on the narrow grounds identified by the
Attorney General for Northern Ireland (i.e. that somebody who lacks capacity

can nevertheless consent to their care arrangements).
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c) The Supreme Court allows the appeal and agrees with the arguments of the
Secretary of State.

d) The Supreme Court takes an unknown alternative path.

To consider d) would require far too much speculation, which (in this context) is not a
worthwhile enterprise. In a similar way, a) would entail the Supreme Court affirming
that Cheshire West was correctly decided. In that instance, the analysis in chapter five

would be undisturbed. That leaves b) and c).

There may be much to commend if the Supreme Court chooses option b). At first
glance, the Attorney General’'s case would appear to negate the effects of
marginalisation that | identify in chapter five because somebody who lacks capacity
will be more central to decision making. In other words, they will not suffer the double
harm of lack of inclusion and lack of recognition. That being said, and in actual fact, |
think this path will do no such thing. Instead, the expression of consent to care
arrangements will become more akin to a Sword of Damocles than a genuine
integration of the cared-for into the decision-making process. The reality is that these
people will still lack capacity to consent to their care and residence. If their consent to
their care and residence arrangements is withdrawn, they will not be permitted to
leave. Instead, they will be recognised as deprived of their liberty, and some type of
legal process will commence. As such, the suggestion by the Attorney General is no
more than a linguistic trick that leaves the background conditions intact. Such people
will be marginalised even if they are taken to be consenting to their living arrangements
because that consent cannot be withdrawn at any time, and therefore that person is
not fully recognised as an agent who can participate in the ordinary patterns of

everyday life. In many ways, the harm | discuss in chapter five will be exacerbated.

That leaves c) — the Supreme Court agrees that Cheshire West was wrongly decided.
On this path, people who are unable to leave, and cannot express a wish to leave, will
not be recognised as deprived of their liberty. The key word is “recognised”. As Kittay
reminds us, care does involve making decisions where a person cannot make them
for themselves, but that decision must track their interests — and their interests alone.
In a world suffused with cultural imperialism, a cultural imperialism that | say leads to

marginalisation, there will be no way of ensuring that the person’s interests are being
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tracked in an appropriate way. In sum, the harm | discuss in chapter five will remain,

and may well be exacerbated.
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