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3.1 METHODOLOGY.

A. Introduction.

The empirical research to test the thesis as to whether the law in theory or
practice gives any objective meaning to the requirement of the child’s best
interests, suggested a twofold approach. Having examined the description of the
law as presented in the textbooks, the focus of the study must shift to the
question of the gap between theory and practice. There are two questions: what
do the practitioners say they are doing? and how does this measure against what

can be observed?

The choice of these two questions stems directly from the extent of the previous
studies in this area. The studies already reterred to above present essentially
two approaches. First, the Quantitative survey which gives the overall context of
the work indicating ttie eictent of the préblems and practice, and a picture of the
individuals involved both as professionals and clients of the law. In the second
approach, the research shows the experiences of the clients in the legal process
of separation law. It was felt that there were sufficient, high quality studies
presenting the quantitative data to justify moving away from such a study in the
investigation of this thesis. Further, 1t was felt that the thesis required the
more personal responses that a qualitative methodology could provide to develop
answers to the problem of the_meaning of the child’s welfare. In opting for a
qualitative study, the immediate temptation would be to concentrate the research
on those who use or experience the system, as, at first sight they would appear to

offer a powerful description of the behaviour of the law in interpreting the needs
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of the child. Indeed, this client-based study could have included the child’s

perspective of their needs and weltare and how they felt they had been treated by -

the law.

Such a client centred study was avoided for three reasons:

.. there is already a substantial body of work which takes this approach.
The work of Davis (1988) has already been noted as an excellent survey of the
reactions of the parents to the legal process of separation, and the work of
Mitchell (1985) gives a full account of work with children exploring their
perceptions of their own needs and the process of the separation of their parents;

1. it was felt that those in the throws of separation would, -at best,
not welcome the intrusion of a Ph.D. student in a verylpersonal matter, and at
worst, have the trauma increased - the latter point was overwhelming in the
consideration of studying the children;

111. there were real methodological considerations against such a study.
Parents go through one or two separations involving the law, and therefore the
influence on their perceptions which is made by the actions of the professionals,
and indeed the outcome of their case would necessitate a sample infinitely larger
than could be managed within the conteﬁct of Ph.D. research. Further, the study
would give an answer to the question did the law and the practitioners produce a
result which, in your opinion, was in the best interests of your child. Clearly
this would be valuable, and the parents right to determine the direction of their
family life is crucial, but this is the interest in the research mentioned in
point i above. The question under investigation is slightly different: has the
practice of separation law developed an interpretation of the child’s best

interests?

It was felt that the methodology for answering such a question lay in approaching

a sample of the professionals working in the field to ask how they perceived the
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1issue of the child’s weltare, and how they arrived at that interpretation. A range
of methods was considered to find the best methodology for the study. Participant
observation would allow the researcher to experience the professionals methods at
first hand, and thereby make a judgement as to the interpretation of the child’s
welfare. This, on its face, seems to be the purest form of qualitative research,
however 1t 1S dependent upon the interpretational values of the researcher alone,
as 1t 1s difficult to pursue clarification of points from within the disguise.
Also it would be 1mpossible to construct such a methodology for this thesis. Thus,

the available method was some form of questionnaire.

In deciding the type of questionnaire method to be used there were two
considerations: what level of data was desired?, and what sample size would give
reliable material? The cost constraints could be seen as a third constraint. A
pre-coded questionnaire could be used by post to give a relatively large sample
size, but the data would not be very subtle. A relatively unstructured interview
could ‘produce a deeper and changing understanding of the subject area, but would
be very costly in terms of time, and would not necessarily ensure uniformity, and
therefore comparability, in the questioning. Given that this research was over a
short period of time (three years) and.at the start of the researcher’s career, it
was felt that a more unstructured questionnaire form, one which would allow the
subjects to explain the procedures and opine more generally, was necessary; the
data gained from a highly structured questionnaire are much more dependent on

asking the correct questions at the outset of the research. It was felt that a
semi-structured questionnaire conducted by face-to-face discussion would allow
the twin benefits of steeping the researcher in the idiom of practice, and

producing a degree of comparability between subjects for analysis purposes.
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B. Preliminary Interviews and Questionnaire Design.

A detailed account of the preliminary interviews 1s given in Appendix A.1. The
library based research not only showed the actors involved 1n separation and the
broad legal concepts governing the process, it showed that there was a
considerable confusion as to the precise definition of the legal concepts. It
became clear that the traditional account of the law did not include information
about training of the professionals involved 1n the process, or about the daily
process of the professionals as opposed to the practice of the law in the courts;
the majority of the work of the practitioneré was outside the scope of the
textbook accounts of the law. Thus, the preliminary interviews were used for two
ends: first, to give a brief understanding of the daily practice of the processes
of separation law, and secondly, to "allow the questionnaire and interview

technique for the research - the methodology - to be developed and piloted.

Initial interviews were conducted with two solicitors, one educational
psychologist, and two court weltare teams. The subjects were drawn from areas
away from the proposed study areas. These interviews concentrated on the first
objective of moving from a book—learﬁed understanding to a realistic knowledge.
Clearly this could o'nly be the start of that move, however it highlighted the
issues which were relevant to the practitioners rather than the textbook writers.]
From these interviews, a questionnair62 was drafted and developed, piloting it

with a court welfare officer 1n an area outside the study area.

Further to these interviews, meetings were held with the managers of the court
welfare teams and conciliation units in the two proposed study areas. These were
initially to describe and explain the study, but they also served to give valuable
background information about the various services. The information gained in the

meetings also allowed for fine tuning of the questionnaire. In all the services, a
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presentation was made to the members of the teams before the work started.

C. Sample Size and Composition.

The final element of the methodology was the sample. This consisted of two
issues: who was a separation law "professional"? and how large a sample was
necessary? Coverage did not prove to be a difficulty. The range could be seen as
including the judiciary, magistrates, lawyers, court welfare officers,
conciliators, media'tors, and social workers. The range divided itself into three
groups. In practice, the courtroom, as has already been seen 1s atypical of
separation cases, and is ré_ﬂectgd ‘in caselaw; therefore" the judicial and
magistrates’ element of thehrange*we.re' felt to bé c')-né"as‘péct_ Barristers, with
their essentially court based work in this area of the law were seen as partly in
this group. At the other end of the range, social workers and other carers may be
involved in separation cases, but again these are in the atypical case, perhaps
relating to care, or where the family 1s already a concern of the social services
department. Thus, this group could be seen as incidental to the practice of
separation law. The central group of solicitors, court welfare officers, and
conciliators was perceived to be where the majority of cases were framed and
negotiated, and the interpretation of the child’s welfare was most in question in
this group. Given the finite nature of the research, it was felt that the sample
should concentrate on this middle group. It was felt that barristers and Family

Mediators should be included if at all possible.

In terms of the size of the sample, there was one consideration which was given
great weight, namely the geographical differences in practice, especially in court
welfare, and conciliation practice. It was felt to be imperative that the sample

chosen should reflect this in some way to enhance the credibility of the research.
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Further, contrasting geographical areas could produce interesting variables in the
findings. Given the decision to opt for a semi-structured questionnaire, the
geographical element was limited to two centres. After some negotiation; two
" northern cities of comparable size were chosen, and a sample of the professionals

was devised.

Having 1dentified the two geographical areas the sample had to be chosen. Given
the nature of the study, the appeal was largely a question of approaching the
professional bodies - the Conciliation Services, the Court Welfare Teams, and the
local Solicitors Family Law Associations or known practitioners, and compiling a
list of those willing to be‘ir-l{folyed in the study. This rather unscientific method
of selecting the sample produ-ced a s'tli'ong sample of 'the 'area's"pi"actitione_rs. The -
Court Welfare teams, having agreed to participaf;e on a mﬁnagerial level, had -
samples of over half the staff in each team willing to participate in the study;
the conciliation services showed the same response. The solicitors were more
difficult to sample as they have no managerial level to act as a whip. By
approaching a known family practitioner in each area, a list of names was
suggested covering both practitioners working almost exclusively in child law and
those who were general practitioners occasionally venturing into divorce work.
Thus, from these lists, a sample could be produced giving a broad sample ih terms
both of number and of experience. Thus parf of the study took a great deal of
time and diplomacy. A,major_factor for the omission of barristers from the sample
is that all those approachéd declined to take part Despite this, the sample 1s a
useful section of the practitioners who work in separation law in the daily
business of negotiation and preparation of cases, rather than the more atypical

courtroom case. Some barristers, while not taking part in the study, were observed

in the courts.
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The Sample.

AREA ONE AREA TWO
Solicitors. 7 (6) 6
Ct Wel. Ofi. J 7
Conciliators. 4 (3) 3 (7)

Number in bracket indicates number of responses to questionnaire;

extra professionals gave interview (opinions included in results).

D. Observations.

The study described above would give the interpretation of the child’s welfare
which the practitioners felt they were employing, however, it was felt that some
form of test should be attempted to verify the claims. This, it was hoped, would
be achieved by obser\}ing the practitioners in their various work-places. This was
the most unsuccessful part of the research. Appendix A.3 gives a description of
the observations undertaken, and an interpretation of some findings as to the
staging of the process of separation law, however, it was not possible to gain
access to enough cases to claim that this part of the study achieves the objective
of a test of the claims df the practitioners. The observations are offered simply
as this as they make, what is considered to be a thesis for future work, namely
that the fora for separation law includes not only the theoretical processes but
the material environment, and the quality of the venues observed within the
context of this research suggested that separation law is presented with little

regard to the impact of the surroundings of the office or the court. It is in an
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appendix as it remains largely unsubstantiated.

E. Questionnatire.

The questionnaire was divided into four parts in an attempt to see who the
professionals and clients in the process were, and how the professionals undertook
their work, especially as regards the requirement to place the child’s welfare as
first and paramount consideration. In the first part, a "biographical” section,
the participants were askéd about their involvement in the legal process of
separation. This included the length of time they had been practising, the nature
of their caseload, and the range of work they undertook beyond separation law. It
was felt necessary to eround the data with a reference to the experience of the
professional. A second section within the biographical details concerned the
training of each participant. Participants were invited to indicate the content
and duration of their initial training, and then to indicate both the availability
of, and their experience of, "in-service” training. In the latter part the focus
was on the extent and ﬁsefulness of the provision, the teaching methods and
content of fhe training; and, espéc_ially, the availabiﬁtjr of training with other
related professionals and disciplines. This was inc]uded'as it clearly offered a
comment on the types of issués which were seen as "live" in the work, and also
offered a picture of the range of training and organization available, given that
the initial reading had indicated that there was liftle central organization of
training for the professions; The final question in part one asked what skills the

professional thought important in his or her work.

The second part, "Your Roéle in Child Custody and Access Disputes”, sought to
clarify the general working practice of the subjects and how they interacted with

their fellow professionals. The first question asked who the client of the
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professional tended to be; parent, child, or other. The questioning continued by
seeking the timing of the particular professional’s involvement in the process of
separation, and how that involvement sat with the work of other professionals.
The questions also sought to discover how the professional related to his or her
colleagues in the different parts of the process, and how contact and discussion
was made. This part carried a separate pair of questions for the lawyers, asking
whether they had a preference as between the different courts available to hear
issues of the child’s welfare (where they had a choice), and whether or not they

knew of, and used, the conciliation service.

The third part, "Type of Client", attempted to ascertain both the nature of the
client group, and, more importantly, how the professional perceived and related to
the clients. The questions asked directly who the client was, and how many of the
cases dealt dircctly with children. A further group of questions attempted to
test, at an impressionistic level, whether there was a correlation of any kind
between the social group, age ofr client, and the approach displayed t6 the process
of separation. This stemmed from an indication given by one of the solicitors in
the preliminary interviews that there was such a correlation in his experience.
Clearly, a positivé corre_lation" at this level wo{lld_'simply. indicate the need for a
future, quantitative piece- of _'r_esea'rch to estéblisi]: any statistical validity. Such
a study would require a detailed analysis of the caseloads of a wide statistical
sample of the range of professionals. After this question group, the sample were
asked about their rOle in relation to the clients emotional state and attitude to
the separation. Whether 6ther professionals were invited to assist this part of
the process was also of interest. A final question asked whether the professional
would ever advise the client against a course of action. This was directed in part
to the professionals’ feelings as to the competence of the parents to determine
the best interests, partly to find out whether the professional often made

judgements as to the correct proceeding for a client, and partly to encourage the
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professional to talk about how they percetve the clients reasons for seeking a
particular action. Essentially the question was addressing issues of dispute
ownership, and considering a theory from the preliminary study which suggested
that there was a bias against pursuing certain types of cases to the court,

because they were unlikely to succeed.

The final part, "The Best Interests .of the Child", sought to establish how the
practitioners framed an image of the welfare of the individual children in the
process of parental separation. This had two aspects; the process of gaining
evidencvé' as to the child’s welfare, and the personal interpretation and definition -
of the child’s welfare held by the practitioner in relation to their work. Thus,
in relation to the first part, the questions concentrated on whether the
practitiioner‘~ had a standard approach to discovering the child’s welfare, the
degree of involvement of the child in the process, and the competence of the child
to be involved in the process. Further, the scope of the group from whom
evidence was sought, the involvement ot psychologists and other "experts”, and the
relaﬁonship between the child’s welfare and the parents’ interests was also
examined. To__eﬁr.amine the second issue, the professionals definition of the welfare
of the child, the parﬁciﬁants' were asked to evaluate first a series of statements
derived from the case Iav.s},":and then a series of faciors in the child’s welfare
suggested for use by social \ir'-di'kers when assessing the quality of parenting in
care cases. The final questions asked if the protessionals had a checklist of
welfare factors which they looked for in assessing the welfare of a child, and
turther, what tactors they th(:;ught were 1mportant.

The aim of the questionnaire was twofold; to gain answers to the same questions
posed to all the practitioners in separation law, and to initiate a discussion
about the important factors in understanding the welfare of the child and

separation law generally. The remainder of this part of the work is a discussion
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of the results of the empirical survey.

1.
2.

The details of the interviews can be found in Appendix A.1.

Appendix A.2.
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3.2

PART THREE: THE PRACTICE OF SEPARATION LAW.

" THE EMPIRICAL FINDINGS.

A. Biographical: Experience and Training:
i. experience;
11 training.

B. Your Role in Child Custody and Access Disputes.

C. . Type of Client.

D. The Best Interests of the Child:

1. the process of determining the child’s best interests;
1. the interests of the child and the desires of the parents;

1L the professionals’ understanding of the child’s best interests.



3.2 THE EMPIRICAL FINDINGS.

A. Biographical: Experience and Training.
1. experience.

Three questions were asked relating to length of professional involvement in

custody and access cases, caseload, and range of work undertaken in practice.

Length of professional involvement: Area 1.

In study area one, the number of years experience of the Solicitors was, on
average, the greatest at 13 years 8 months. Four of the sample had over 15 years
practice experience, one had 12, while only one was recently qualified at 3 years
experience. The court welfare sample had on average 7 years experience. Here
the range was greater (13: 9: 8: 5 years: and 3.5 months). The officers generally
specialize in court welfare work later in their careers, and thus the length of
experience in probation work was considerably longer than the range above
(Probation experience prior to court welfare work 24: 18: 13: 0: 16 years). The
conciliation service in the area had been set up some J to 6 years before the
study and all the conciliators had started at or near 1ts creation. Thus, the
average experience was J.J years (Rangé 5.5: 5.5: 6: 4 years). In each case the
conciliators had wide experience of up to 20 years in social work and other
related fields. It was indicated that, due to the part-time nature of the

conciliators, the norm could be varied for example, by school holidays.
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Weight of caseload: Area 1.

The caseload undertaken by the various professionals varied greatly.” The
conciliators, being part-time and voluntary in nature, varied in terms of their
monthly caseload. On average a conciliator would have two cases in any one
month, although cases might remain dormant in terms of sessions for some time.
‘The consensus was that the equivalent of two new cases per month would be an
average caseload. The co-ordinator of the service was employed on a full-time
basis, and was able to maintain a caseload of around eight cases per month. Court
Welfare Officers indicated that they would have an average of five to six new
cases to report on per month, and felt that this would be a manageable caseload.
The range was 4: 5.5: 6 per month, and was slightly distorted by a new member of
the team who had gained some 30 cases in 3.5 months. The officers indicated that
there was a considerable gap between finishing a report and the cases coming
before the courts. This effectively meant that each officer would have about 20
reports outstanding at any one time, waiting for the conclusion in court. Over a

year an officer could expect an average of 60 - 70 cases.

The solicitors presented the most divergent responses to this question. The
average was about 250 cases 6n_-goin§ over the course of a year. However, the
range was quite astonishing. At one end, one of the sample only did a little
matrimonial work and carried about 24 custody and access files: at the other, a
partner specialising in custody and access cases within his family law department
had 400 on-going cases. The remaining parﬁcipauts had around 250 cases. By
"on-going", the participants indicated that the cases were at many different
stages, but never really closed. Some had only made the overtures of a case,
others were in the throes of preparation, while other clients had orders, but
still contacted the solicitor whenever the access was not observed. Thus, it was

apparent from the explanation of these answers that the clients expect a number
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of functions from their solicitors, and indeed this was suggested to be linked to
their ability to come to terms with the changing arrangements of their parenthood
and relationships. On a monthly basis, a participant would have about 12 to 40
cases, however, any one of the caseload may become "live" at any time. Thus, the
~solicitors work seems to be less predictable; the length of the working day would

indicate that the workload could become overpowering.

Range of work undertaken: Area 1.

In terms of the range of work beyénd custody and aécess undertaken by the
participants, one conciliator 1indicated a willingness to address issues of
property and financial settlem-é'nt, new partners, and work with grandparents, to
facilitate wider access to the child,‘while the others in the sample suggested
that other separation issues were the concern of other professionals, and the
focus of the conciliation service was on the child. In terms of their work outside
conciliation, conciliators came from a wide range of professions from lecturers to
housewives. The fourth conciliator offered "pre-divorce” discussions for those
contemplating separation, and divorce counselling. Both these facilities were

outside the normal scope of the conciliation service and offered independently.]

Court Welfare Officers offered a much more structured range of work. Alongside
custody and access reports, all the officers were also engaged in some wardship,
guardian ad litem, custodianship, and §upervision work. Others were involved in
an access centre - offering supervised access. The officers suggested that in all

their work the child’s welfare was the central 1ssue, and held the same problems.

Solicitors again offered the widest range of answers. Some practised solely in
‘child and family law, one training to be a Family Mediator. Others mixed their

family practice with a variety of subjects - personal injury, crime, and road
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haulage. The solicitors suggested that of the divorce cases they saw, between 50%

and, usually, over 70 % concerned children. This was reported 1n both areas.

Length of professional involvement: Area 2.

In study area two, the average length of the experience of the sample of
solicitors was 15.85 years. This slightly masks the fact that the range of the
sample was 12; 12; 14; 15; 17; and 25 years, thus, a figure in the early teens
would be a more useful average. It should be noted, however, that these
represented a sample from a very tight-knit community of lawyérs, and especially
family lawyers, and that the solicitors within the community of specialists seemed
to boast a long service generally The conciliation service was, created six years
before the study and, as in the first- étudy -area the conciliators had largely
been recruited at that time. Thus, in the sample the average was just below 5
years, and the range showed an initial recruitment, followed by later additions:
6; 6; 5.5; 5.5; 5; 4.5; 3.5; 3.5. The court welfare officers showed a range of
service. All the sample had joined the specialist service within the previous five
years, however their experience in probation work generally ranged from 25 years
to a much more rapid specialization. The average specialization iﬂ court welfare

work was 3 years, the range being: J5; 4; 4; 3.5; 2.5; 1; 1.
Weight of caseloads: Area 2.

The different caseloads of the sample was again difficult to quantify, mainly
because the records are not kept by the professionals. The sample of solicitors
again showed by far the highest number of cases which could be described as
on-going, although in this area, the family specialists also took on a wide range
of other work and two of the sample w‘orked on a more part-time basis, thus the

figures look smaller for them and distort the average caseload. The two part-time
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solicitors had between 167 and 300 cases on-going at the time of the interview
(the latter could be described better as flexible time, working less during the -
school holidays). In the first, about two-thirds were custody and access, the
remainder being wardship. The remainder of the sample had caseloads in custody
and access and related work of an average of 250 cases. This again disguises a
range where one solicitor dealing with a large firm’s custody and access workload
had around 500 cases on-going with.around 40 to 50 cases openéd each month,

whereas the remaining range was 100; 100; 200.

It 15 worth noting here that themrange of the solicitors’ caseload correlates
directly to their range of work undertaken. As has been noted two solicitors
worked on a part-time basis, and both these professionals undertook only family
work, covering custody an‘d'aé'cess, wardship, c':iiild care, and domestic injunctions.
Further, one solicitor worked full-time on child centred issues and family
proceedings generally. Of the remaining three solicitors, one had about 200
on-going cases and also undertook general litigation, and agricultural matters,
practising out of the city in a small market town; another had about 100 family
cases and dealt increasingly with criminal matters and road traffic law; the last
supplemented 100 family cases with con{reyancing and wills, again practising in a
small general office in a market town outside the city. Here 1t was noted that
those engaged in a relatively small amount of family work were also viewed by

their colleagues as part of the ethos of good family practice, and specialisation

did not necessarily indicate exclusivity.

The caseloads of the conciliators were again much smaller than the other
professionals as conciliation 1s voluntary work in the study area. The average
number of cases undertaken by the conciliators varied according to their
availability. Excluding the first subject, who was a consultant fto the service and

did not undertake any conciliation work, conctliators undertook an average of six
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cases per month each. The range, however, shows that some could undertake‘
many more than others within that average: 12; 10; 7; 4; 4; 3; 2. In the main,
conciliators 1n this service only undertook conciliation work. Two conciliators,
however also offered other services under the banner of the service but on a
separate basis - couples would not be required to undertake the other services as
part of conciliation. One conciliator offered family therapy and counselling,
while the other offered work with adolescents and their step-parents, and divorce

counselling for individuals.

AS .to the court welfare officer’s averagé caseloéd, the officers indicated that
they generally had about 20 - 25 cases at the report stage at any one time, and
that between 6 and 8 new cases could be expected monthly. The range was
presented in different wasrs, but, basic trends could be found. The senior officer
had a caseload of around two cases per month, the remaining workload coming
from managing the service. Of the other officers, one reported a load of 45 cases
in the previous six months, of which one-third was wardship, and the rest were
custody and- access. The remaining range was reflected by the general statistic
indicated above. The officers indicated that this was a satisfactory load for the
amount of work 1n each case. The officeré all indicated that they were not solely
engaged in custody and aéqess work, although it was their main embloyment. They
indicated that they would be engaged in reporting in wardship proceedings, in
local authority interventions, and in satisfaction reports. In all the cases they
indicated that the same basic questions of the child’s welfare were being

investigated, simply the fora were different.

Comment.

It can be seen that between the two areas, the professionals engaged in custody
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and access work showed very similar experience and working patterns. Further, it
will be noted that the solicitors appear to have a much greater caseload than the
other services. This i1s perhaps because the solicitor does not close a file, as he
or she is likely to be approached when an access visit fails. Such an approach
will not necessarily result in further action. However, the feeling of the
solicitor is that the client may return at any time. The other services offer a
much more specific service having defined parameters. The solicitors’ positions
appear to bear out Davis’ analysis that a solicitor becomes a partisan in the

client’s struggle to reform his or her life after sc—*:paration.2

1L training.

Alongside the study of the definition of the child’s welfare, one of the other key
aims of the 'study was to gain a picture of the training of the professionals
involved in custqdy-and access. There is very little literature which compares the
nature of the initial tfainin_g of the 'vaﬁous professionals [most of the analysis
comes from taking separate prOspecfusés for _thé courses and comparing what is
offered.]; a systematic study of the in-service training of the professionals was
not found. Thus, this study sought to start an analysis of the training already
being undertaken in the study areas, and the possibilities for future work. The
study came at a time immediately preceding the Children Act 1989, and therefore
the training for the changes in the process was already underway. The content of
the training and the methods were the twin foci of the questions, which formed

the remaining section of part one.
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Initial Training: Area 1.

The first question concerned the initial training of the professional. In’ area
one, the conciliators showed an interesting phenomena: the conciliators recruited
at the outset of the service were trained in an on-the-job manner, having no
training course to start. Those trained after the initial batch underwent a
training course which follows the national association’s guidelines. All of the
sample had a social work qualification, although this had not been compulsory at
the outset- of the service. It was understood from the interviewees, that
conciliators today wouid have to have been trained in social work or a related

discipline.

One of the interviewees indicated that the 1initial training to become a
conciliator, had comprised basic matrimonial law, a history and philosophy of
conciliation, and practical training. In conciliation, a  range of training
approaches could be seen, reflecting the fact that the whole venture is
independent and very young. At the outset, the philosophy and practice were
largely created out of ‘the experiences of the conciliators in their practice:
today, the national association has béen keen to clarity the philosophy of
conciliation and to standai‘_dize ‘the tramning and process across the country.

However, the individuality of approach has not been lost.

The content of the initial training for conciliation was undertaken on an in-house
basis. The consensus indicated that the conciliation training incorporated a
little teaching on the relevant law, a little psyéhology, a little work on
counselling skills, a lot of work on conciliation skills (one of the conciliators
felt that the training was all conciliation skills), a little work on report
writing ~ especially on the skills of communicating the outcomes of conciliation

sessions with solicitors and the other agencies, given that the content of the
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conciliation 1s confidential, and yet some information about outcomes would have
to be passed to the other professionals working with the clients. One of the .
conciliators reported that the training had also included issues surrounding
housing and separation, an input from the divorce court welfare office, and case
discussion. It became clear from the discussion with the conciliators, that this
initial training was quite short, and the real skills needed to work in
conciliation were gained while working as a conciliator. Thus, the case discussion
and team meetings where ditficulties could be discussed were central to

development as a conciliator.

Two of the sample also indicated that their social work training had direct
relevance to their work in conciliation. They covered issues of law, psychology,
counselling, report writing, child care, adoption work, and sociology. The
requirement of the national body of conciliation services that the conciliators
should have a training in social work or a related profession would indicate that
those becoming conciliators, from perhaps two years ago, will have the benefit of
the wider training, both 1 time and in coverage, allowing the conciliator
training to concentrate on the skills essential ‘to conciliation. Social work
training 1S not directly on the subject of divorce, however, and COVers perhaps a
different agenda relévant “to care, édopiion, and, indeed, probation and
criminality generally. The indication froni the central body is that the academic
agenda of social work is the only desirable starting point for conciliation. This
rather suggests that there 1s no need for a separate interdisciplinary approach to
the philosophy and needs specific to divorce, but rather that it fits into general

social difficulties.

In area two, the pattern was very similar, although the initial training schemes
were more settled. The service stood outside the national body as it would, and

did, take individuals from all walks of life for training as conciliators, and not
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just those trained in social work. The training course was intensive over a short
period of time, and then the conciliators were placed with well established
conciliators as co-workers. The course was reported to take two full day sessions,
and six weekly, two hour sessions. The days were at the beginning and the end of
the course. The téaching methods included lectures and discussions, video
presentations, and rdle-playing. The subjects included child development, legal
issues, welfare rights, interviewing,. divorce and its effects on children, and
personal social skills. Reading lists accompanied the course. It was stressed
that, as in the first area, there was no training in counselling as that 1s not
the concern of the conciliation service. Two of the sample indicated that they had |
studied for diplomas in counselling and family therapy before joining the Service.
It was also apparent that some of the sample had a knowledge of social work
issues and psychology from studies prior to becorﬁing conciliators. It will be
noted that the training here is well established, however it was created within
the service itselt from the perception of the needs of the clients held by the
social workers and lawyers who organised the service. The consultants tended to
be drawn from the field of separation professionals and academics; the consultant

interviewed had a standard C.Q.S.W. training.

The Court Weltare Officers Showed a pattern of a standard, established initial
training. All the sample of officers reported that their training was
postgraduate, either in the form of the C.Q.S.W. or in its predecessor, the Home
Office "Raynor House" course. Most of the sample had entered the Probation
Service directly after their degree studies - the sample had studied a range of
subjectﬁ from Social Administration to English to Masters level - while one had
come to Probation work after initial work in marital and family therapy. One of
the sample reported initial training on a fast-streaming course, incorporating

five lectures on clinical marriage work with a tutor from the Tavistock Institute.
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The training of the court welfare officers is essentially a formal qualification
in social work. The training is for a general career in probation and social work,
and there 1s no specific, centralised training in separation philosophies or
needs on moving into a specialist team. Training depends upon the philosophy of
the individual office. [see p '6%49] ‘The members of the sample who had been in the
service for some years reported that their initial training had covered mainly
criminal and probation issues: a lot of criminal law and criminal psychology, some
counselling skills with offenders, a lot of sociology, and a lot of training in
report writing - for social inquiry reports. The civil work training was miﬁimal,
reflecting thé fact that a very small number of cases were undertaken by all
probation officers, rather than seeing divorce work as a separate discipline.
Indeed, the duties in the civil court were reported to be a pleasant relief from
the usual work in pild“Obal“.iClil:.l. hi*;urther, this separation could be mﬁintained as the

numbers of divorcing couples coming to the service was smaller reflecting the

smaller social trend in separation, and the use of the officer by the courts was

more unusual.

»

Those officers who qualified more recently indicated that their training
incorporated more work on civil matters, with some teaching on child psychology.
One of the sample reported that the training included a lot of marital work, and
- community work. Counselling skills and the issue of learning report writing and
how courts worked and the rdle of the court welfare officer, were reported to be
learnt on p]acements. It 1s clear from the research that, while the subjects
trained at different institutions, as civil work has become more important in the
careers of social workers, so the initial training has moved away from dealing
solely with crime related issues. However, the training of many of the I present
court welfare officers, it would seem, occurred before the shift in emphasis. It

was also apparent that there was no conversion course to become a court welfare
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In area two, the pattern of initial training was again very similar. The officers
had all gained a C.Q.S.W. (in this sample 6nly one had gained the Home Office
Certificate, the qualification given before the C.Q.S.W.). Beyond this
qualification, one of the sample had taken an introductory course in family
therapy, one held a diploma in social administration, and one held a diploma in
social work and a certificate in social studies. As to the cdntent of the
C.Q.S.W,, the sample generally expressed the view that the stress was primarily on
criminal $0cia1 w_ork, one going as far as suggesting that the 1nitial training
was not relevant to civil work. One officer who had recently qualified indicated
that the course had a strong family content. However, this was not borne out as a
general experience amongst‘all the recently qualified: different courses have

different weighting on content.

The report of the content studied showed that the officers believed they had
studied between a little and a lot of law - most reporting that it concerned
criminal law, with the more recent students reporting more family law in the
courses. The officers indicated that they studied either a little or a lot of
psychology, generally a lot of counselling skills, and a lot of sociology, social
policy, and social work method. None of the sample indicated that they had any
conciliation skills training. Report writing training seemed to be left to
placements. However, one of the sample indicated that one of the most valuable
parts of the traiming was in court duties and "how to work within the systems”.
The most recently qualified officer indicated that the course had a lot of work on
how to deal with families. Again it was clear from the Sample that the training is
concerned more with probation work, and that court welfare work is more
piecemeal, and reliant on later, in-house, training.

The solicitors showed a uniform initial training pattern. In area one, five of the
sample had studied for Bachelor of Laws degrees for three years, and, having

gained exemption from part one of the Law Society’s final course, sat for the part
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two examination after a further year’s study. Having completed this training, the
sample all undertook two years, articled to solicitors before being fully .
qualified. The other two solicitors took first degrees respectively in Social
Science and Mathematics, and then studied for one year to sit the Part One
examinations, before moving on to the Part Two finals papers. The subject who
took the Social Science degree completed the Law Society Examinations, both
parts, by correspondence course while working as an articled clerk. All the
- solicitors felt that much of the training which was directly relevant to their

daily work was gained on-the-job.

The content of the solicitors initial training from degree to articl'es, was
~reported throughout the sample to concentrate on the law. Four of the seven
sainpled suggested that they'had (mljr stud.ied the law in their inttial training. Of
the remaining three, two indicated that, as well as their study of the law, a lot
of their professional studies concerned the correct writing of reports. It may be
suggested that this element of the professional course could either be seen as the
law or a separate skill needed for practice. One of the solicitors had studied a
general social science degree, and reported that a general study of psychology

formed a large part of the study.

In area two all the solicitors had gained LLB. degrees, studied for the law
society finals for one year, and then spent two years in articles. The content of
the initial training Was universally held to be all law with no other subjects
from the list3 One of the sample had had one days extra training before
becoming a member of the child care panel, and a five day inter-disciplinary
initial training as a Family Mediator. One of the solicitors reported that
counselling and conciliation skills had been picked up during articles, while one
of the solicitors felt that the training was largely irrelevant now, only having

relevance as a training in arguing: another felt to have been "thrown in at the
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deep-end” in matrimonial work.

It was particularly interesting that the solicitor in area one who had qualified
within the last five years reported an initial training which also contained a
little work on conciliation and cQun‘selling skills. This would indicate a
departure in the training of lawyers. Thus, while the majority of the sample were
trained within a very legal orthodoxy, the current thinking as to the content of
legal practice courses acknowledges the need to incorporate issues of legal skills
needed in practice beyond a knowledge of the law.4 However, it remains to be
seen whether the new legal practice coﬁrses, offering a more "skills-centred”
learning, will produce anything more than better mannered solicitors: the_ Courses
remain committed to studying l-aw. and legal. process, gath_er thian, 1n family law,
the needs and me’aniﬁgs. of family and individual 'beh::'n‘;iour.' All tl'le-solic-itors
suggested that they had learned what they really needed to know whilst in

articles.

It 1s clear from the descriptions of the professionals’ initial training, that
both the facts and techmiques needed for the job are learned after initial
training; further, some of the initial iraining 1S, or was, inadequate to the
needs of the professional. This, of course, could reflect that the job of training
for specific practice, in higher education, is inadequate. Alternatively, that the
professional training is inadequate or too broad to give specialist knowledge.
However, on the first point, of higher education, perhaps the aim 1is
misunderstood, in that the courses are intended to give tools for thinking and
handling material, rather than specific practical training. Which ever analysis is
correct, the professionals seemed to feel that their experience in initial
training was not one of usefulness to their job.' This 1s perhaps relevant to the
way in which the aims of higher education are presented to students: if we are

about practice then it should be relevant; if academic, then this should be made
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clearer; and if a mixture, this should perhaps be made clearest of all. Thus,
the provision, content, and perceptions of in-service training become vital to the .

development of the service, or provision, of separation law.
In-service training: area 1.

‘Having established the pattern of initial training, the questions moved to
in-service training. The aim was to find out how the professionals kept abreast of

new developments, how any training was organised, and what subjects it covered.

In-service, or post-qualification training is not compulsory for court welfare
officers. Solicitors who have.recently qualified must attend courses and gain
points 1n order to Pretai'n their 'pI'OfES'S'iOI'l-'al --qlilali"ﬁé:ation. The most r.eéently
qualified solicitor fell within this rule and had to attend about fdur COurses per
year to gain the requisité points. One of the solicitors indicated a rule within
the firm that all solicitors should attend two training sessions per year. The
conciliation service in area 1 had made a policy decision that their fortnightly
meetings would be attended as often as possible. There was some confusion in the
sample as to how many had to be attended (6-10, 15-18, and 20 meetings per year)
perhaps reflecting that the policy was only internal. Where the attendance at
training was not compulsory, the professionals all indicated that training was

available to them and that they did attend.

The training was organised by a great variety of individuals and organisations in
all the three groups of professionals. The solicitors tended to have two methods
of training. First, the individual solicitors went to courses organised by outside
individuals or bodies, for example the local Solicitors’ Family Law Association,
the Lord Chancellor’s Department, the College of Law, independent conferenc§

organizers, academic journals, and the Family Mediation courses. A second
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method of organisation was exhibited by the large firms who had enough solicitors
to make it cheaper to bring speakers into the firm, for example from the
University, to speak on an area of interest to the members of the firm. In this
area, many of the sample attended the meetings of the Solicitors’ Family Law
Society, which had a local group. This tended to meet on a monthly basis, with
speakers on a variety of subjects speaking for a short time before an informal

discussion.

The court welfare office adopted a three-tier system. The local office could
- arrange training for the ofﬁcersq in the teém, from local individuals, for example
a solicitor or academic; at a second level, there was a regional "Staff
Development Office” which organised various courses; and at a third level, the
officers could attend national conferences a_nd courses arranged outside the
service. The number of courses and especially the availability of outside courses,
depended on a very tight training budget Each officer could perhaps attend two
courses at level two or three per year. The outside courses tended to be organised

by the N.S.P.C.C., Children’s Society, N.A.C.R.O., or the Tavistock Institute.

The conciliation service tended to rely on training within the service, reflecting
a very tight budget, sometimes the conciliator§ would attend outside courses at
their own expense. The service ‘had a "Professional Supervisor” who arranged a
training programme within the fortnightly meetings, calling on local professionals
and academics. Further to this, tl'ler.e was a quarterly regional meeting with other
conciliation services. QOutside courses were available from the national

conciliation association, amongst others.
In-service training: area 2.

As reported in the first area, solicitors over a certain number of years practice
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were not, at the time of the study, required to participate in any in-service
training. None of the solicitors in the second area were required to take courses.
It was reported by some of the solicitors that the Law Society was in the future
to introduce a requirement for in-service training for all solicitors. Whereas in
area one, one of the firms of solicitors was able to run in-house training on a
compulsory basis as it had a large enough staff, in the second area none of the
firms was large enough to provide the training in-house. In one of the firms which
had about five working in the matrimonial department, the solicitor organised
training on an in-house basis, but this was very informal. Only one of the sample
indicated that the trainiﬁg was cbmpulsory, however, 1n the interview it became
clear that this was the emphasis placed on the importance of the training by the
individual rather than an external pressure. This solicitor attended three or four
courses per year. While in-service training was not compulsory, all the sample
were very enthusiastic about it, and attended as many courses as they could given

financial and time constraints.

The conciliators in area two largely felt that in-service training was compulsory.
Two of the eight conciliators felt that the training was not "compulsory”, however
this would reﬂev(-:t a vald _i_nterpretatiori of -an ethos ‘which one of the
conciliators described thus: *y__op are expected. t{) attend". The two non-compulsory
members attended to the same degree on a voluntary basis. The conciliators met
in two ways for training: first, in monthly meetings discussing cases and
difficulties, and having some external input, and secondly , on specific training
days, of which there were two or three per year. They also attended external

training courses and conferences.

The court welfare team, while again having no nationally compulsory training
programme or requirement, had an ethos which required the court welfare

officers attendance at the monthly team training meetings. Further to these
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meetings, the members of the team were encburaged to go on national courses
and the share the material with the team i1n the monthly meetings. For those 1n
their first year of specialising in court weltare work, this region organised a
two week introductory course. One officer summed up the ethos of this court
welfare office: there was a "high commitment to training"” and opportunities were
"definitely available". Perhaps reflecting the very strong team spirit, the

training in this group was the strongest and most coherent in the sample.

In area two, the training within the three groups showed the same characteristics
as the first area. Again the choices were largéiy made rby the individuals, subject
to the constraints of the budget. The main differences occurred in the degree to
which the court welfare team organised its own programme. This was also
noticeable in the conciliation service. Again, the solicitors were largely
independent, however, in this area there was no Solicitors’ Family Law Society

group to organize meetings.

The solicitors reported that their courses were organised through a number of
different channels. Two of the sample noted that the Law Society organised the
training at a local level; two reported that a group of the local firms formed a
consortium for their training rather than paying on an individual basis. One used
private training firms; one organised a group of child advocates (solicitors,
guardians ad litem, and court clerks) to discuss areas around their work. One of
the sample used "many different groups”; one was training with the Family
Mediation Association and, also, through the local child care panel The training
in the consortium seemed to be on the basis of purchasing standard training
packages from a private training firm, and one of the solicitors retlected that it
was rather "pre-arranged”, and that the individual solicitors could not raise

issues pertinent to their practice.
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The court welfare office had, as was indicated above, two levels of training. The
monthly training days were organised by the training manager, the Senior
Probation Officer, and the individual Court Weltare Officers. The training days
concentrated on specific topics, and were either led by an outside expert, or by
one of the officers. An example, which the author attended concerned "Ethics in
Crisis Work". The programme for training stemmed from and was geared around,
as the Senior Court Welfare Officer indicated, the team’s "own needs". Beyond
this regular training, the officers had a limited budget to attend such outside
courses as they would find useful. This again depended upon the Officers’ own
Lir-lterests; one of the officers; for example, had attended a [County] Association
of Family Therapy course which consisted of 12 half-day sessions. The officer
would, after attending external courses, be encouraged to report to the wider

group at the monthly meetings.

Perhaps reflecting the strong advisory link between the two services in area two,
the Conciliators training pattern mirrors that of the Court Weltare Office. The
Conciliators monthly meetings are on specific issues of practice, and are devised
by a training consultant and the service’s training committee. There was some
indication that the N.F.C.C. had organised regional courses and training, however,
due to the rules concérning the necessity for conciliators to have social work
training, the service in area two broke away from the national body and therefore
its training. Having indicated this, the service in area one only saw the regional
training as an occasional meeting with other conciliators. It was noted that the
in-service training was solely in-house, and none of the conciliators mentioned

outside courses, perhaps reflecting the very limited budget which the service

suffered.
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Teaching method.

In area one, the methods used in the in-service training were reported to have
great variety, and this contributed to the enthusiasm with which the professionals
held the training. All the sample in area one reported that they had attended both
formal and informal lectures and seminars. The conciliators and court welfare
teams were well acquainted with role.play, whereas this was only reported by 3 of
the 7 area one solicitors; two other solicitors had learned through role play in
courses on Family Mediation and assertiveness. Other teaching methods included
regular discussions of cases within the conciliation team and in the court welfare
office, and one of the conciliators had found observing family proceedings in
court useful. The court welfare team showed the most variety, attending
workshops, using packaged materials and case Studies, and videos. The solicitors
seemed inclined towards the lecture or seminar style to gain information rather

than technique.

In area two the solicitors again showed signs that they were more accustomed to
lectures and, perhaps, seminars than rdle playing and other methods. The solicitor
involved with the Family Mediation referred, as was the case in area one, to
workshops; one other had used role play. This perhaps reflected that the type of
course was essentially law-centred. One of the solicitors noted that the formal
courses tended to entail lectures, whereas the local courses organised by the

solicitors themselves tended towards seminars and workshops.

The area two Conciliation service reportedly used a mixture of lectures, seminars,
and role playing. Two of the concilhiators referred to "group work", which, as
became clear in the interview, referred to the method of case presentation and
discussion used in the training sessions: a pair of the conciliators would present

to the group one of their difficult cases, and the issues arising from that would
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be discussed. The Court Welfare team also used all three methods of Iectures,
seminars, and role play. Further, they used videos and experimental exercises. The
Senior Court Welfare Officer referred to the wide ranging teaching methods as
"experiential learning”, which another officer described as "participative
learning". There was also an emphasis on learning "how to get to know"

information.
Content.

The content of the courses reported by the first area was very largely led from
the perceived needs of the individual professionals. Thus, the in-house training
was on issues requested by the professionals, and the selection_of, and attendance
at, courses was by a free Choic-e, depending on the availability of ﬁnaﬁce. The
areas of perceived interest to the three groups reflected the different approaches

they held, and duties they had, in the separation process.

In area one, the conciliators reported that they had had some training on the
Children Act 1989, no work on psychology, one had attended courses on
counselling - although the supervisor was keen to point out that conciliation is
not counselling - and some "academic input” on social work methods, although
most frequently on conciliation skills. These courses covered issues of
facilitating discussions around practical problems, or, as another conciliator
described it: encouraging a dialogue, an opportunity to speak and to listen about
specific 1ssues - for example, "access on Friday". Other training had concerned
report writing for the full-time conciliator/administrator. One of the sample had
attended courses on stress management and on private counselling, although this
was not offered directly by the service, and the conciliator offered counselling
to individuals in a confidential way, non-prejudicial to the conciliation

process. It could be noted, in line with the work of Dingwall and Greatbatch?,
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that this mixing of rdles could cause an unintentional imbalance of power in the
conciliation, as the conciliator adopts a clear réle in guiding the discussions
towards certain outcomes. There 1s a need for the conciliation to be performed by
different individuals to those counselling to avoid a conflict of interests.
Another of the conciliators had attended the University of Newcastle conference

on the future of conciliation practice in England and Wales.

The court welfare officers all reported attending teaching sessions on the law,
and especially the Children Act 1989 - the training for the implementation of
whiCh was draining the funds from the genefal teaching budget. All the sample
had also attended courses on psychology, especially relating to the effects of
divorce and separation on children. The officers -were parti¢ularly .committed to
work on commuvnicati‘n'g Qith children and discérning their wishes, and had a.great
number of sessions both internally and externally on this issue. The teaching was
also drawing on their experience of dealing with children experiencing divorce,
and allowed them to place this experience in a theoretical framework. This was
also a major part of the work undertaken in the area 1 office on counselling
skills and social work method. There was no training reported on conciliation
skills. Other 1ssues addressed in the teaching concerned guardianship, wardship,
sexual abuse, adoptioh, and "civil work in the 1990s". The approach was reported
to be led very strongly on a "need to know" basis, hence the weight given to
communicating with children, which was perceived as the central issue at the time

of the research.

The solicitors in area 1 mainly attended teaching sessions on the law. All the
solicitors attended these sessions, and saw them as an opportunity to gain the
requisite knowledge of the new provisions in the most efficient way. The firm of
which one of the sample was a partner had had some training on interviewing

style from a psychologist; two others had undergone the Family Mediation
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training and had done some work on counselling skills. The stress was on technical
training rather than skills training. The skills were very much seen as attainable -
"on-the job". Again the budget for training was very tight, and the choice was

left to the solicitors from a very wide set of options.

In area two, the solicitors displayed a very similar pattern to those in area one.
The all reported that they attended courses to gain knowlédge of changes in the
law. This was at a purely factual level. Of the sample only two stopped at that
point. One of the remainder had had attended some sessions on social work
issues, and 'reported' that courses on psychology were unavailable. Another had
some training in counselling skills, and reported that the "whole job’s a day to
day psychology job" The éourses gtteqded, howeve_rf were largely to become
familiar with changes 1a the 'law.. Two. of the solicitdré, iﬁrough their work on the
child care panel, had training opportunities which they created with guardians ad
litem and court clerks. This broadened the content of their training to include
more social work issues and counselling skills. This was not training in
separation issues but in child care and child advocacy; it was influential,

however, on their separation work

In the conciliation service i1n area two, many of the sample reported that their
training covered some work on changes in the law, and some counselling skills.
One i1ndicated some work on some social work issues. Further to this, three
reported that the training had covered some psychology. beyond these subjects,
the conciliators reported a considerable commitment in the training to family
work and family therapy. One conciliator reported some work on personal skills,
and one reported training in co-working. Another stressed the conciliation skills
and methods, while another highlighted some work on child abuse issues, and
issues of welfare rights. The overall impression was that the range of the

training was very broad, and the individual conciliators responded to different
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parts of the training according to their own needs as conciliators and their

perceptions of the difficulties they face.

The Court Welfare team in the second area showed a very different approach, in
that the training was built around a very strong commitment to co-working in a
framework for the work which they had very much developed from family
therapy. Thus, while some of the officers reported training on the changes in the
law, the remainder of the work related very much to the practice model of family
conflict management. All the officers referred to the commitment to family
therapy, and the work they had undertaken in developing its practice impﬁcations.
Some referred to skills in communicating with children; the issue was as great
here as in area one. Sofna officers indicated that the thinking on family therapy
also concerned some psychology and counselling skills. One of the officers
highlighted mediation skills, another issues in sex abuse (focusing both on the
child and the perpetrator). Further elements of practice which were covered in the
in-service training were co-working, court presentations, geneograms, [Essentially
family trees prepared in the first session by the children of the family: see the
description of the session given by Cantwell, above.] and aggression. Again the
training covered all these issues and theq officers focused on their own needs and
interests. It was also stressed by the Senior Court Welfare Officer, that the
model was not a geographically universal one, but very much developed in the
one office and region. Officers’ external conference attendance covered individual

interests such as wardship or communicating with children.

Thus, in area two, as in area one, the solicitors concentrated their training on
facts, whereas the conciliators and court welfare officers concentrated on skills.
It was noticeable in the second area that the conciliators and court welfare
officers had a much stronger philosophical underpinning to their practice, and,

while it was open to challenge, it gave a coherence ad consistency to the work of
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the teams. Also it will be noted that in both of these services in area two the
conciliators and officers "co-worked", the practice of two professionals working

together on each case.

The usefulness of in-service training and the need for greater inter-disciplinary

training.

In both areas, all of the sample reported that the training was useful to their
work. When asked why, the reasons were varied. Of the conciliators in area one,
two felt that it was an opportunity to meet colleagues and discuss work outside -
the usual group of individuals. One felt that services, especially voluntary
services had a tendency to produce isolation: conferences gave time to examine
wider 1ssues and encourage a broader perspective at both a national and a local
level. Another of the conciliators summed the point up: anything was useful that
allowed one to keep up with the current developments, especially new skills of

listening, as this was ultimately to the agency’s, and the clients’, benefit.

The theme which was prevalent in the answers given by the conciliators in area
two was the importance of gaining new Skills and techniqueé for their practice,
and to share and reinforce existing skills. Further to this; there was a strong
feeling that the training was i;seful as it allowed the conciliators to make better
assessments of their own skills and practice, and to "maintain the focus on what
we are doing”. One of the sample indicated that part of the value was in
examining and avoiding assumptions in the work. There was also a feeling that the
counselling and conciliation skills could always be improved, and alternatives
should be examined. A final set of reasons as to the value of the training centred
on building the team spirit. This could be seen through shared responsibility for
the training. Training allowed the relationships between co-workers to deepen,

and it gave confidence to the conciliators to suggest their own ideas, and to
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listen to those of their colleagues.

The reactions amongst the court welfare officers was very similar. In area one, a
more sceptical note was heard - the value ultimately depended on the quality of
the speakers and contributors, and their teaching skills were very important. One
of the sample went fﬁrther than this, suggesting that the value of the course also
depended upon the quality of the people attending, and that this had an element
of "pot-luck” as the quality was often unclear from the information sent prior to
the courses. This comment had a bearing in the context of the service’s stretched
training budget. The usefulness was again in terms of the chance to Iéa_rn newm
techniques and perspectives on the work. (Here it will be noted that the court
welfare team were all very enthusiastic about the work and sessions they had had
from a particular psychologist on the issues of communicating with children.) It
was also apparent that the in-service teaching was useful in gaining facts about

changes, especially in the law.

In area two the response to the value of training was very positive. One officer,
however, indicated that training was "sometimes” valuable. Generally, it was noted
that in a survey of the court welfare team as to the expectations they had of the
role of management, the top response was to provide access to training. The
reasons for the usefulness were again very diverse, but were consistently
expressed throughout the sample, showing the dedication to the team philosophy.
Again the central factor was the development of prac_tice skills, and the pooling
or sharing of experiences as a resource for all the team. There was a value in the
work, 1n the view of one officer, as it extended the mind into other areas,
providing something new. There was also a feeling that the training allowed a
cross-fertilization, which gave a standardization, or consistency, in the work of
the officers. Further to this, if the officers had similar perceptions and ideas,

the morale of the team would be better. There was also a feeling that simply
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meeting with colleagues and exploring issues together was a good thing. Beyond
these themes, individual officers noted that the programme of training allowed °
specialist input into their work, and the gap left by initial training was filled,
as the practice was placed in a theoretical framework or understanding. The
updating of factual knowledge, especially in relation to the expectations of the
court and to research in social work practice, was highlighted. Finally, one of
the officers felt that part of the usefulness of the training was in showing that
families concern individuals who grow and change, and that divorce and
separation problems related to that development. There was a general feeling that

there was not enough training,

In both areas, the solicitors’ corﬁments tended more towards the usefulness of the
course in communicating facts - for example the Children Act 1989 changes to the
law - rather than techniques. This, was not the universal feeling, however, as, in
area one, one solicitor indicated that training offered an opportunity to "get
out of the rut" of the daily office routine, while another was very keen to learn
new techniques for practice. Another had found courses on counselling skills very
useful. It is notable that the last two solicitors were training to become Family
Mediators, and the remainder of the lsample were happier to express the
usefulness in terms of gaining facts. In area two the general feeling was towards
the value of trainiilg being meﬁsured in gaining facts rather than skills. Again
two solicitors expressed this view and a view concerning the gaining of skills.
'Both the solicitors had training with guardians ad litem because of their work on
the child care panel, and both expressed a positive need to understand their
colleagues different disciplines and working methods in order that they could be

better advocates for their clients.

The solicitors were generally more sceptical in their comments as to the

usefulness of training per se. but, they all suggested that courses were "almost
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~always useful”, or expressions to that effect. It would be speculation, however,
to suggest that this supported the observation that the lawyers tended to see the
training as fact-gaining; even more so to suggest that this could stem from the
lawyers’ experience Of learning the law, which was perhaps on a more
fact-centred, lecture model than the training in social work and conciliation -
that lawyers are unfamiliar with the more student-centred methods, and are
perhaps reluctant to move from their tradition when undertaking in-service
training. It forms, however, an interesting thesis for work in professional
education; that the models for in-service training must contain some degree of
familiarization with the proposed teaching method, before there can be ; commoﬁ

ground in which to explore inter-disciplinary teaching.
Inter-disciplinary learning.

The final question concerning the provision of in-service training sought to
explore the desire on the part of the professionals to train together with other
related disciplines, and indeed to see which areas the professionals thought would
be useful as areas of joint study. This met with differing levels of enthusiasm
from the different groups. Of the samplé as a whole, in area one nine of the
sixteen responded positively to the idea of learning with other disciplines, three
did not give an answer on the point, and three felt that further provision was
unnecessafy. The breakdown by profession showed that all the court welfare
officers would welcome a greater degree of inter-disciplinary training, whereas

one of the conciliators and two of the solicitors showed a reluctance.

In area two, the response was very similar. In the sample as a whole, 13 of the
21. In the solicitors’ group, three felt more inter-disciplinary study would be
useful, while three felt it would not. In the conciliators, four of the eight felt

that more would be valuable, one felt that it could be arranged, and therefore the
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question was inadequate, and three felt that more work would not be useful. All
the court welfare officers felt that more inter-disciplinary training would be
valuable, although one qualified this by stating that in the current time and

financial resources, more training in this area would not be justifiable.

When taken with the supplementary -question, the results are very different, and
change the complexion of the comments. In area one, two of the conciliators felt
that, while inter-disciplinary work was useful, there was probably already endugh
m ' éonciliation training; one suggested that because the training - was
perceived-need led, the approach would be as inter-disciplinary as was necessary.
The other re5pohdent n fhe conciliation sample suggested that there was a need
for more cross-fertilization. H-oweverl the ex'ai_ﬁplue_s which acE(x)mp'an'ied the'desi're
indicated a model of shared learﬁing which gave conciliators facts known to the
other professions: the desire was to have a better knowledge of the law to allow a

better management of claims made about rights (etc) in the conciliation sessions.

In area two, the only one of the conciliators indicated a specific content for
further inter-disciplinary training; that more work on bereavement - grief and
loss - would be useful -The dominant feeling was that inter-disciplinary study
involved conciliators learning from. another professional in a teaching rdle, .

rather than learning skills together.

A similar desire to gain facts from the other disciplines was seen in the court
welfare officers of area one. Here, however, there was a desire to see how the

same problems of separation were perceived by other professionals. A third model
was also seen, namely, a desire to address themes in the work together, and gain

skills: examples concerned communicating with children and counselling skills.
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The court welfare office of area two there was a strong feeling from a small
group of the officers that cross-boundary training would be useful, as it was
found to be in wardship training, and that there was not enough generally. The
others remained vague on the usefulness. It was felt that it could offer an
understanding of the other rbles within the system. One of the officers felt that
there was a .need for more training in family therapy and psychology as the initial

training was inadequate on these 1ssues.

The solicitors in area one offered two of the models in the answers. Two séw the
current provision as adequate: one felt that courses were available if they were
desirable; another, that they could be organised. Two solicitors, however, felt
that there would- be great benefit in more joint learning around the subjects of
psychology, negotiation, and‘ ':'c.ouns'elling,.' One'_ of these isoli_ci_tors identified the
biggest problem to encouraging wider training, namely that there is an attitude
that one can "never get through the work on a day to day bﬁsis“, let alone with
spending more time in training. This should be read alongside the court welfare
officers cry that there is not enough money to extend training programmes, and

that training could be taken in the office and not in conferences or externally.

In area two the same models were observed. Either the solicitors did not believe
that further training with other professionals would be useful, or they were very
enthusiastic towards it. Those who were negative typically saw training as a way
of gaining facts and attended only fact based law conferences, occasionally
attending a skills based course tor lawyers. Andther solicitor felt a need to
learn more about the welfare system in order to assist the clients. The two
solicitors who trained with other disciplines as part of their child care panel
work felt that the insights offered from the other disciplenes helped their work
for the client One saw 1t as a way to get to know the other professionals

proceedures and, thereofore, the correct questions to ask; the other saw the two
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way exchange influencing the shild care work and "rubbing off" on the separation
work. Both felt that they could learn more from psychology to inform their
practice and to understand the nature of the interaction of client and lawyer. One
felt a desire to apply a2 more conciliation and mediation principles in the legal
practice, however, felt stiffled that the lawyer is bound to acting for the one

side. Again the emphasis was on skills and facts.

It is clear that inter-disciplinary training could be perceived in three ways:
leaming facts on another discipline, e.g. the law; learning about the work of the
oth'é.r profeésions in the system; learning new disciplines together with all the
professions in the system, e.g. the three teams joining together for workshops on
psychological issues and understandings in separation. From the research, it is
clear that the first and second models are accepted and used to some extent,
however, there is very little learning about the issues in separationon a

system-wide, inter-agency basis.
Comment.

What is clear from the training questions is that there is -a perception ﬁat
training IS good of itselllf, 'h(;wever, 1ﬁis is perceived .very much within
traditional boundaries of working.. Further, it is clear that while it is limited
in terms of the money available to the individual professional, there is a
not-insubstantial amount of money being spent on training by the three groups,
whether that be inside or outside the services. The major, current spending is in
the precious commodity of time. A third factor which is apparent 1s that there is
no coherent syllabus for the training once the initial training i1s completed:
there is a total freedom granted on qualification, and a feeling that learning can
and should be directed as the professional discerns a need. Perhaps the final

point is the most illusive. The work is largely without central control, as has
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already been observed, and that could reflect the fact that the work 1s at a
"cutting edge”, and, therefore, prescription cannot reflect need; the syllabus is
not set as the methods are developed on a daily basis. Further, it seems to be
assumed that once a practising certificate 1s gained, then prescription encroaches
on the professionalism of the individual. An additional factor is that a more
coherent training scheme would cost money, but would have the starting point of

the monies and time already allocated to training.

The obverse -of these observations is that, as admitted by the professionals,' the
initial training, does not give an adequate knowledge Ifor prééﬁcé. Further
training depends upon the inclination of the professional: the conciliator and
courtwelfare officers are allocated, and yet, as Davis (1988) identifies there is
a reluctance on the part of the client to change as between solicitors - the
choice of professionals could be seen almost as a lottery. Yet, the principle
guiding the process is the child’s welfare. This would indicate that training
should follow a coherent pattern for all practitioners. Further, it would seem at
the very least a matter of efficiency that piecemeal courses, often at grossly
inflated prices, should make way for training which identifies facts and skills,
and is provided ﬁt local, regional and national level, both to separéte and joint
groups of professionals. This would allow the benefits of shared experience, new
skills, and shared costs. Thé'difﬁculty would of course be the content of the
course. This, it is submitted, would be a matter for a joint education board
between the professions in separation law. This wpuld simply extend the control
held over what should be contained in initial training to in-service training. It
should be a broad church, facilitating a forum within which both orthodox and
unorthodox ideas can be brought to the attention of all practitioners, so that the
debate of the meaning of good practice can become central to the local
communities of separation practitioners. Thus, the board should set down

minimum training requirements between all the practitioners, and ensure the
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provision of training; the practitioners would then be free to engage in the
debate concerning practice, and indeed the ownership of that debate within a

coherent framework created through their own professional bodies.

What skills are important in your job?

The final question of the first part of the questionnaire concerned the skills
which the professional perceived to be central to their work. It was designed to
act as a simple way of seeing if the training related to the needs of the job.

However, it often became an opportunity to discuss and describe the nature of the

work and the skills involved.

In area one, the conciliators indicated that the philosophy of conciliation is
very much that the children must be provided for at the end of a "completed
marriage”. Children are not the only Individuals involved - parents are people as
~well, and the child’s happiness is largely found through the parents. Therefore,
conciliation is a practical and realistic response for solving practical problems:
enabling people to see and examine problems and solutions, trying possibilities
and evaluating the results. Tﬁe ce:ntral job of conciliation 1s to facilitate
discussion, encouraging ‘a.gr'eement on practical decisions wherever possible: to
enable the clients to work together. There was a feeling that there has to be a
realism about the possibilities of conciliation, as the resource 1s not unlimited.
Therefore there was a need to maintain the discussion on rails heading for
specific i1ssues - practical problems. This was expressed as "helping entrenched

couples to climb out and look at things in a different way".

The conciliators expressed the view that their skills concern chairing meetings
and facilitating discussions where this is a problem; giving a fair opportunity

for each to speak and to listen to what is said. This entails both keeping a
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balance between the parties, and impartiality on the part of the conciliator. One
of the skills noted was the ability to react to the situation as it dévelops, as
‘parents have very different needs, both between different couples and between
the parties. "Listening skills" were. placed in all the respondents replies. One of
the sﬁmple felt that part of the skill involved empathy with the couple, and a
more relaxed attitude to the problems, with the aim of "getting people round to a
rational talking point and helping people to be realistic in what they decide™
Another felt that reporting skills were vital to convey the true feeliﬁg of a
concilition’é_ conclusion - or stages - to other professionals in a constructive

- -

light, yet maintaining confidentiality.

The feeling was very muqh Jthat the skills conggmgdichgn.gjng_ the nature of
relationships from a ‘¢losed emotional éxﬁérieﬁéé to a practical concern for the
future. With aims and perceptioﬁs such as these, perhaps the findings of Dingwall-
and Greatbatch are more easily understood. [see above p.gﬁo] There was a feeling
that the children’s needs are not necessarily at the forefront of the parents’
concerns for the future, indeed that their needs had been lost or were never
really understood. There was thus a feeling that the first stop in a separation

journey should be conciliation, to allow these missing perceptions of the problems

to be addressed before the couple joined the lawyers’ "treadmill”.

The fact that conciliation was éoncemed ‘with practical problems rather than
counselling was again stressed. One of the conciliators explained the difference,
as it was perceived within the service. Counselling was engaged in helping parents
to explore the background of the situation, and the situation which they found
themselves to be in. It was much less directive than conciliation: it Qas not
bound to the "rails” of finding answers to practical problems but could address
deeper issues. It was concerned with taking people to a point where they could

— W A -SE——

look to the future, to get them through the Separéﬁbh. It was felt by this same
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conciliator that there was not enough divorce counselling available. That there
was a definite need, as separation concerned failure and negative images causing |
people to be upset and ashamed by what had happened. Generally, while it was
accepted that counselling could help sometimes, there was a more robust attitude
that conciliation was a sufficient and pracﬁcal use of resources. Counselling was

perceived to be a luxury by the majority of the professionals in both areas.

In area two, the conciliators assessed the skills needed for their work under two
broad categories: skills in the mechanics of conciliation, or skﬂls of
communication with the client. Under the first head, the skills comprised writing
reports of the conciliation for the other professionals, relating to the other
conciliators in co-working groups and case planning, a sense of humour, and an
open-mindedness. Further skills included an ability to remain in control of the
situation and to be assertive within sessions if necessary. There was a need to
explaining much of the process, especially in the early stages of the
conciliation, and also a skill in knowing where to pitch questions. There was a
skill in paraphrasing the discussion, or rephrasing the dialogue to facilitate the
exchange of views. There was a need to care without becoming emotionally

involved.

The second group of answers - those relating to communicating with the clients -
centred around developing a contact with the parents; an ability to relate to them
and to understand their needs. This was tempered by the duty to remain unbiased
or neutral;, to empower the parents equally, and to be non-judgemental. The skills
were those of the family work model, in the view of one of the conciliators.
Another felt one of the skills needed lay in counselling abilities. The
impartiality referred to above was linked by many of the conciliators to
acceptance of or empathy with the clients. The assessment of the needs of the

cituation had to be made - to assess how the individuals relate to one another
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(their body language and where they sit etc_:.) - and this had to include an
assessment of the clients problems. This had to be accompanied by "an ability to
convey understanding and empathy to make the clients feel accepted”. Empathy
was shown by reinforcing statements and reflecting feelings, and by attempting to
sustain the couple in working through intense emotions (a "cathartic effect").
Part of the skill of showing an empathy related to the skill of confrontation -
showing the individual the "painful .realities of attitudes and beliefs". One of
the conciliators suggested that part of the job was to reflect reality for the

parents.

In this second set of skills, one could note that many appear to concern the
conciliator’s ability in :perce_iving the needs of the clients and managing the
direction of the conciliation. I't'coﬁ_ld'b'e‘ said that part of the perception of the
skills needed 1n the job concerned questions of value judgement and objectivity,
for example 1n words such as "reinforcing”, "reflecting”, "painful realities",

indeed, even "empathy” and "assessment”.

The Court Welfare Officers of area one indicated that the job had two parts:
helping individuals to reach decisions, and reporting to the courts. The skills
which were felt to be necessary, therefore, reflected this. On the one hand skills
concerning Interviewing could be seen to refer to the job of reporting to the
court, the need to interview in a style which encouraged the individuals to make
decisions was also stressed. Thﬁs, patience was a necessary skill. Further,
counselling and mediation skills were required, setting an environment to which
the couple could return if arrangements did not work out. Listening was again a
central skill, as was the speciality skill of communicating with children.
Alongside these facilitating skills, it was felt that ability to deal with anger

and conflict was important, and frankness was needed.
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These above skills largely concern the issue of helping the parents to talk to
each other and make decisions. In the event that this was not possible, the
officers needed skills concerned with reporting. These were again communication
skills. There was a skill needed to write reports and present oneself in court. It
was felt that conciseness was a premium. Further, skills in relating to other
professionals and colleagues were necessary. Two of the officers in the study had
moved towards co-working, the others still concentrated on attempting to let the
couples decide their own solutions while the officers were gaining information to
prepare a -report for the court. Alongside communication skills, the officers felt
tﬁéy'needéd detachment or objectivity, and skills in assessing the situation. and
needs of the child. Legal knowledge was required, as was an ability to manage

stress. It was felt that the skills were learnt on the job, and that confidence

came from practice.

In area two, the court welfare officers reported a variety of skills, either
relating to family therapy, or reporting to court. The model employed by the
officers was to assess the report for the court within the context of a family
centred attempt to find practical solutions to issues such as the custody of the
children or access. Skills for the former concentrated on communication: "an
ability to make sense of the family relationship and to engage with conflict and
emotion” within the context of the pressures placed on the family group by other
individuals. There was a need to handle conflict sensitively and impartially -
"not to be drawn in" - and to facilitate an interaction between the parties in the
meetings. This process required the officer to examine and acknowledge his or her
own assumptions. The aim was to enable the parents to move on from the place
they had reached on coming to the court welfare service. Part of this skill
relates to listening and to being constructive in the phrasing of questions, and

in the language used throughout the process.
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A very large part of the skills in communicating related to work with children.
The need to be able to develop a relationship with a child and gain his or her .
confidence was crucial in uncovering the child’s perceptions of the difficulties.
Thc balance had to be found between gaining the child’s trust to enter into
confidences, but on the other hand to allow that confidentiality to include the

sessions with the whole family, and if necessary the court, without betraying that

child’s trust.

Issues of communication were central to the reporting stage. The positive attitude
to the situation had to be taken through into the report and especially 1n.
cross-examination in court, as language could become a weapon. Furthef skills 1n
reporting were reported to be common sense and an ability to improvise and
adapt one’s appro'ach- to the situation which arose. Co-working skills related to
the ability to interview and to observe and suggest new approaches. The approach
of the court welfare officers in area two was pressing firmly on towards a family
‘therapy model of mediation, out of which a report could be made by another
officer .if the therapy failed. Skills in negotiating with clients and with other

professionals and agencies were also very important.

The solicitors of area one in_dicatégl that leg;ttl knowledge and experience was of
primary importance. Beyon& this, skills surrounding negotiation were very
important. It was pointed out that letter writing was one of the most important of
these skills as it set the tone of much of the process. One solicitor indicated
that negotiation concerned an ability to speak to the client and the "other side".
Persuasion was the term used by another. A positive manner was necessary,
alongside an ability to communicate with the individuals: an approachability. It
was felt that there were no right or wrong answers, but what was sought was an
agreement about the children’s futures. Th_is_meant that the abilities included an

intuitition of how a court would react to a set of circumstances.
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In area two, very similar views emerged. Again legal knowledge was central.
However, two types of solicitor appeared: one who saw the rdle as essentially
advising the client and presenting the case should the issue come to court -
leaving conciliation (etc.) to those professionals trained in it; and a form of
therapist-solicitor. Where the solicitor was much more keen to conciliate and
counsel with the client. In both cases negotiation skills were at a premium,
including telephone negotiation, and.administrative skills. The intention was to
bring common sense to bear on a situation, in the first model, and the child’s
welfare in the second. The difficulty identified in the second model was in the
relationship between lawyer and client as agent or therapist - how far could a
lawyer legitimately define the morality of a situation? A secondary difficulty

emerged in defining the child’s interests.

Further skills common to the two types of solicitor comprised the following: clear
thinking, patience, an ability to focus on the relevant facts, an ability to cope

with the workload, and common sense.
Comment.

There were two ovefwileiming indications from the skills and training questions:
that the professional concern is in encouraging agreement between the parties,
and as the last resort presenting the situation to a court for its ruling on the
circumstances; and stemming from that, that the system and work of separation
concerns practical issues rather than the state of mi;ld - hence the negotiations

precisely that, and does not concern counselling.

The "social work" model could be seen in all the professions in the sample. It was
a desire to stop the bitterness and gain an agreement. It was very much a response

to the feeling of powerlessness In trying to stop the destructive nature of the
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adversarial process. This could be i1dentified as its central problem - the
movément stemmed from a knowledge that something i1s wrong and that it had to
be changed. It lacked, however, any coh-erent theo’ry,ﬁ and could be seen as a very
lawyer centred problem solving. As one of the solicitors indicated when pressed
on what was meant by the need for counselling skills: "well it 1s advice rather
than counselling”. Clearly there is a lawyer réle in advising the parent on the
law and its implication, however, .the question arises, much in the line of
Dingwall and Greatbatch’s work: how far are the decisions being imposed on the
couples by professionals without the legitimacy and safeguards of the court. In
tefms of the quééticin po:sed above, the initial training does not give a coherent
view of the parameters of the job, as all the sample indicated that learning comes
from doing, and the in-service training depends on the perceived needs of the
professional and not an academic appraisal of the need, for example, to address
power issues in the couple’s relationship, or the couple’s ownership of the
process and outcome. Thus, questions of the relationship between the
professional, the client, and the court do not seem to be addressed in the
training programmes developed by the professionals: i1t 1s very difticult,
essentially, for a market to perceive and accept its own problems. Mediation and
its protagonists believe that it ofters ownership to the couples, how then can
they objectively question that belief. The remainder of the survey must address
the 1issue of whether the professionals have, in practice developed an

understanding of the child’s weltare, and what in practice paramountcy means.

When asked whether they felt trained to examine the child’s best interests, two of
the solicitors were emphatic that they were not. The issue was at best intuitive
if it was found at all. One responded that the firm could usefully employ a
social-worker; the other questioned whether it was possible. Generally, it was
felt throughout the sample that the child’s best interests were not defined in the

initial training to become a separation professional, or, indeed, in the on-going
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training. The understanding was an issue of experience and intuition.

1. As 1s indicated in the profile of the service in appendix A.l, the
conciliation service in study area two offered a wide range of projects for
the, family beyond simple conciliation. Not all the conciliators were

involved in the other projects, and indeed, the other projects were not
strictly conciliation.

Davis (1983), pp 85 - 126.

See appendix A.2, part 1, question 3.

See, fo:_' example, the work of Sherr (1986). -
Supra, p&.

VI NN
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3.2 THE EMPIRICAL FINDINGS.

B. Your Réle in Child Custody and Access Disputes.

This section sought to identify a number of basic issues of the process of

separation law: who was perceived to be the client?; the duration and stage of the

particular professional’s involvement in a case; the influence of other

professionals on a case; and the method of inter-professional negotiation and

contact.
Your Client.

The professionals were asked to identify who their client was in separation law.
The choices were parent, child, or any other, whom they were invited to identify.
The solicitors were in the clearest position of client and provider. At the time
of the study, before the Children Act 1989, children could not apply for orders in
their own right. In area one, all the solicitors indicated that one of the parents
would always be the client. One solicitor indicated that occasionally both parents
would come in an effort to attempt a joint settiement, but, Law Society rules
prevented acting in such a way - to avoid a conflict of interests. In such cases

one of the parties would have to find another solicitor.

In the responses, two feelings were expressed. Either, the solicitor felt that the
instruction was to act for the parent, or, the solicitor felt that in some way
although the instruction was by a parent, the child was a hidden client. The first

point is not only pragmatic - the parent is paying for the service - but it
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reflects the philosophy that the child’s welfare is safeguarded by the courts and
court welfare officers. In the latter, the fact that the child is not a direct
client is acknowledged; the interpretation reflects an understanding of the duty.
In area one only one solicitor could be placed at either pole. As one solicitor
indicated: "It has to be more sophisticated than who is your client". Thus, the

remaining five fell along the spectrum.

The dilem'ma for the solicitor 1s expressed thus: on the one hand there is no
choice, the instruction and professional etiquette creates a duty to the client;
on the other hand, however, the child’s best interests - the statutory requirement
for the courts - creates a duty to the child, to act in his or her welfare. This
balance was des-cri_'bed__ in different ways. Closer to the child’s welfare
interpretation, one solicitor -described ‘thé- ;iuty' as 'p'l;oduci'ng a guidance for the
advice given to a client; it became a “ﬁlter for the instructions in advising the
client". However, with this the balance was described by others as a "compromise”
between the two interests of client and of child. It was also noted that the best
interests of the child were a matter for the judgement of the solicitor during the
negotiation stages of a case, and then the matter passed to the court. The
remaining four solicitors all moved very much closer to the other pole: the client

is he or she who 1nstructs.

The conciliators 1n area one showed three different approaches, largely based
around the same dilemma as was expressed by the solicitors. One conciliator
indicated that both of the parents were referr'ed to the service. However, it was
felt that the child "hovers in the background™ The parents bring the issues
("problems™) of the child to the conciliation. This conciliator noted that the
child was very rarely seen. The second conciliator felt that the client was first
the child, and then the parents second. Under the heading "other", this

conciliator noted that the grandparents, while they were not clients, were often
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very important in the process of the separation and the upbringing of the child.
Often grandparents became excluded from the issues of access, and in other cases -
the children lived with the grandparents. The third conciliator felt that the
client was equally the child and the-parents, as the conciliation was family
centred. This conciliator saw the children where it was appropriate to the
conciliﬁtion process. It was é]so noted by this conciliator that the process

depended upon both parents attending sessions.

The court welfare officers displayed another element. So far the dilemma has
been the relationship between the interests of the parents, who control the
separation of the family, and those of the child, and the dilemma has been
experienced by those proféSsi(_)nals invited to act for and by the. parents. The
court welfare team indiéaiéd tﬁat thei;' client is techﬁically the court. It is the
court which instructs the officer to prepare and present a report. The question
again arose, though, to whom the duty was owed. The first officer presented the
orthodox, technical answer that the client was the court. All the others presented

a more sophisticated answer which reflected the feeling of conflicting duties.

The second officer felt that the court was the official client, whereas the child
was the unofficial client. This officer felt a personal motivation towards the
child, and that this motivation was shared by the court and the process by this
point in a separation. The third officer expressed similar feelings, placing the
clients in order of preference as first the child, second the parent, and third
the court This officer felt that, by the nature of the investigation, ti]e parents
got more attention, but the aim was to deal with their attitudes to the children.
The fourth officer felt that the duty was to the child, and that the family was
the client. The last officer indicated that the clients were jointly the court and
the child; the parents were represented by the solicitor, the duty was to report

to the court the needs and wishes of the child.
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The solicitors in area two all indicated that the parent was the client. Only one
directly indicated that the parent’s rights as a client should be tempered by the
child’s interests. Another of the solicitors indicated that the interests of the
child have to be a part of the consideration in acting for a parent. The example
was given that a father may wish to gain custody of the child. This would entail
showing the mother in a very poor light. This wﬁuld not be in the child’s
interests, and so the advice would reflect this. The solicitor indicated, as did
'many of the sample who spoke of the need to advise the clients of the child’s
'interests, that if the parent is belligerent and disagrees with the stance of the
solicitor, then he or she will simply find another solicitor who will argue in the
required manner. A further comment was made by one of the soli.citors,
concerning the client’s attitude. It was felt that there was a great deal more
bitterness in the client where the issue of the separation concerned adultery, or
a general change of life-style in mid-life, or where the separation had occurred
and financial problems had started to occur. This relationship between bitterness
(or hurt caused by the circumstances of the separation) was often noted with

reference to the attitude towards the arrangements for the child.

The conciliatbrs in the | second area all felt that- the parents were -the clients,
and five of the sample iinl{ed.the i)arents and the child together as the client.
This very much reflects the etilos in conciliation of facilitating the parents to
reach a decision for the future of the child, whilst maintaining a focus on the

practical needs of the child.

The court welfare team in area two showed, as 1n area one, that the issue of the
identity of the client is open for debate in the service. Indeed, it was noted
that this was often part of the team’s theoretical discussion. The court has a
clear roOle of client in the traditional sense, and this was reflected in the

answers, all the officers referring to it as the primary client except one who saw
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the only client as the child. The duty to the court was often expressed as one of
seeking out the child’s best interests for the court to use in its deliberations.
One of the Ofﬁcers felt very aware of the presence of the court, and that the job
involved a negotiation with the court of the child’s interests. The officer felt
that part of the probleﬁl was that the court did not always see the wider context
of the problems surroundiné the questions of interests, a wider context which
often came to light in the family therapy nature of the officer’s work. The
dilemma was expressed by another officer: "The fundamental nature of the job is
assessment for the court, but this begs the question about helping and assisﬁng a
change [in the family] if it is possible”. The parents were included by two of the
officers as third in the line of clients. One explained that part of the job had
to be to try to help the parents come to terms with the implications of the

outcomes of the separation.
The timing of the professional’s involvement.

The next questions concerned at what point in a couple’s separation the

professional started working and then finished working.

The solicitors 1n area oné-_indicated that they- were -involved at all stages of the
separation, but were very often involved at the beginning of the change from an
internal difficulty dealt with by the parties, to a more radical problem. Indeed,
one of the solicitors observed that the first positive steps to use the law often
come from the woman and the man is often "gob smacked” as he 'did not see a
problem in the relationship. Some of the sample observed that they often had
inquiries from one of the parties as to the implications of seeking legal
proceedings. However, this very often led to a legal resolution. This solicitor
observed that coming to the law and the legal process was a major trauma, a

difficult line to cross. Most people had to build up an emotional energy about the
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relationship’s difficulties to launch them into the solicitor’s office. Once
there, the implication was that divorce, and other orders, were needed. Thus, for
this solicitor, the first hour’s interview was by far the worst, as it involved
setting up a number of sign posts and essentially asking the client to either
cross the line towards a formal separation, or continue to work in the current

arrangements.

This trauma of coming to the separation process also reflected the comments
concerning the legal requirement in the Matrimonial Causes Act 1973, section 6,
in divorce to explore the question of reconciliation. The solicitors felt that the
very act of coming to the law indicated a dire point in the relationship and that
the end of that relationship was desired: the parties were not flippant about
separation, and the discussion was usually met with the reply that the parties

would not be in a solicitor’s office if reconciliation was a possibility.

Another solicitor expressed the starting point of the involvement thus: "Usually
when direct negotiations between the parties has broken down”". Another indicated
that this could be brought on by a change in circumstances, either causing an
initial break-up, oritriggeri_r_lg a probleﬁl with previous separation arrangements.
The feeling was reflected by one of the sample who felt the separation was like a
"long running sore” and that the process was made easier for the solicitors if the

spli't between the parties was dramatic, making a strong desire for a clear goal.

The point at which the solicitors finished the case was less clearly defined. One
of the sample gave the orthodox answer, that the roOle finishes when the
instructions are terminated or the case reaches a conclusion. The remainder of the
sample indicated that for some cases this would be the court order, but a number
of the cases would continue to return to the solicitor when the court ordered

arrangements broke down. This might not require a further court hearing, but it
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did take up a large amount of time in negotiating details of access visits
(especially linked with financial arrangements) between them and the other side’s
solicitor. They all thought the case has a natural cut off point - not necessarily
signifying an agreement or working together between the parties - when the child
reaches the age when it can "vote with his or her feet" and chose who to live with
or whether to have access visits. This occurred usually at about 15 or 16 years.
Betore that, the parents could continue to return to the solicitor at every
problem. One of the sample suggested that some parents could not make 'sense of
the changé to being parents, rather than partners who continued to fight Others
observed that there could be an apparent initial success in the court orders, but
then problems could reappear if one of the parties found a new partner, and the
parents would return to the solicitors. A further end to the arguments could occur
if one of the parents simply "ran out of steam” for the fight: 1t was felt that

the bitterness, both to the ex-partner and the law, did not go.

The conciliators in area one reported a much more defined involvement. The bulk
of the clients came to conciliation after they had separated, and on the
suggestion or instruction of their solicitor (one of the conciliators placed this
number at about 70% of the Fclients). The remainder were either self-referrals, or
the courts had developed a tendency to instruct that some couples go for
conciliation. If self-referred £h6y came either through advertising in the media
or by the recommendation of friends, and this could be before or after the couple
had decided to separate; There was a feeling from one of the conciliators that
the point at which the couples came to conciliation was too late, and that an

earlier referral would allow for a more counselling or therapy based process.

The sample reported that the conciliation ended either when the specific issue
brought for conciliation had an agreed solution, or when it was clear that such a

solution would not be found. Thus, unlike the solicitors, once the process had
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failed, the clients tended to take the initiative and leave the process. The
conciliators could only act when both the parties attended the sessions. It was
stressed that the focus of the sessions was the particular set of practical
problems - for example the access to the child - which- the parents brought to the
sessions. The sessions did not concern deeper relationship issues, for example the

question of reconciliation.

The senior welfare officers in area two indicated the nature of the réle of the

court welfare officer began with a clear instruction from the court to prepare a

report on a couple who were seeking a particular order. This role was defined in

statute and, while the courts in different areas made policy decisions as to when
to order reports - for example some areas ordered most child cases to have a
report whilé in others a case for a report had to be shown - fheré was .no other
point at which the welfare officers could become involved. Indeed, any
self-referrals were sent to the conciliation service. Most of the reports are

effectively requested within six months of the couple’s final separation.

The response to the point at which the contact finishes was very similar to that
of the solicitor. The statutory point at which the court welfare officer’s job
ends is when the court order is made. In area one, however, the officers had an
informal philosophy of allowing the parents to return if the arrangements broke
down. Only a minority of parents returned, usually alone, and often simply to
clear the air. There was a feeling that it may be easier to talk to a welfare
officer than a solicitor. This may be the case for some parents. However, the
solicitors’ responses indicated that a large number of their clients return for
advice after a court order. The philosophy of the court welfare officers was a
part of the general tendency 1n some parts of the service to see the role as one
of facilitating the parents’ own agreement about the children. This was again

recognised as a tension within the service; indeed the availability of the
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selt-referral of parents after an order depended on the officer’s philosophy of

his or her job and, more importantly for most, the officer’s workload.

In area two the solicitors’ responses were very similar to their colleagues in
area one. For the majority, the solicitor was the first point of contact with the
formal separatioﬁ process. Some people had already separated, and the first need
would be some sort of financial support, or perhaps one of the parties had not
had access for some time. One of the sample indicated that the start of the case
largely depended upon the couple’s communication skills. If the couples could not
talk to each other then the contact with the solicitor would be after the first
argument. Others would see solicitors half-way through the separation, and at the
other extreme, some would come to solicitors having worked the whole issue
through, knowing the situation'they'wantéd to achieve by using the law. The latter

was 1areé.

As to when the involvement finished the response was the same as the area one
solicitors. Very often the involvement never seemed to reach a conclusion. The
two possible points at which some finality was achieved were again indicated:
either the child leaves the influence of the parent - e.g. leaves education -, or
one of the parties "gives up". Another terminating factor was raised in this

sample but not in area one. One solicitor indicated that an end may be forced on

the solicitor when the Legal Aid allowance runs out.

In area two, the conciliators showed very similar r68pon§es to those in area one.
There were two differences, however: parents seemed to come to this service at
any stage of the separation, sometimes many years after a final court hearing, and
some couples came at a very early stage to discuss the implications of separating.
The vast majority, however, used the service on the advice of their solicitors

once they had started the process and before a court hearing.
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The point at which the conciliation process ends was again similar to area one’s
responses. The sample indicated that the end could come when a settlement was
reached, when the parents felt able to make their own agreements, when the
conciliators felt that they could no longer offer any help, or when one or both of
the parties did not attend sessions anymore. It was apparent that there were a
small number of couples who had anotﬁer attempt at conciliation when they
found that the orders of the court were not satisfactory. It was equally apparent,
however, that conciliation only works for a certain type of couple, and they are a
minority botﬁ_ of the divorcing population, and of the population experiencing
post-separation difficulties. A number of parents who start conciliation leave
without finding a solution; a number find the solution does not work and do not

return; and yet more do not attend conciliation in the first place.

The court welfare officers in area two gave very similar answers to those in area
one. The initial involvement came from the court’s request. This was usually
between the stage of decree nis1 and decree absolute, although it could be in
unmarried proceedings in the magistrates’ court, or in ancillary proceedings

before the divorce.

The end of the officers’ involvement in this area was perhaps more clearly
defined, as the open door principle for post-report referrals waS discouraged due
to the pressure of work and the clients were referred to the conciliation service
(perhaps accounting for the difference between area one and two’s conciliation
responses). One of the officers, however, indicated that the majority went back to‘
their solicitors. The contact with the court welfare office could be maintained,

in some instances, if the court ordered a supervision order or supervised access.
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Comment.

It can be seen that while the conciliators have a largely defined rdle, the court
welfare team in area one and, more often, the solicitors have cases which run on
long after the court orders a settlement. This was identified originally in
relation to the nﬁmber of cases a solicitor has at any one time. One could
conclude from these findings perhaps two things. First, the process of
conciliation only works for some parents; those who are disposed to talking
through issues can make the most of conciliation which effectively gives a n-eutral
arena for such parents to discuss practical arrangements for the children. If this
was not the case, and it could work for all parents, then one could presume that
on new difficulties, the parents.would return to the neutral arena and discuss why
the arrangements failed and how new ones could work. This does not seem to be

the case.

Secondly, it is apparent that the orders of the court do not necessarily herald an
end of the difficulties. Indeed, the sample indicated that the difficulties go on
throughout the child’s life in a substantial number of the cases. It is also
alarming that one of the points at which the process ends is when one of the
parents gives up. This links to the statistics which indicate a loss of contact
between the child and one of his or her parents in SO many separation cases.
Perhaps the obvious conclusion which can be drawn trom the responses to the
simple question of when does the professional’s involvement finish, is that the
law - or at least the orders of the court and the court pr‘ocess - does not givé a

solution to the problems of separation for a large number of the families.

The reason for this can be seen in the feelings expressed by many of the sample:
that separation concerns communication, and the success of arrangements requires

communication and compromise. Unfortunately many of the parents are not able
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to meet these requirements. The marriage has failed because of the break down in
communication and compromise, and the negotiated peace fails for the same
reasons. Thus, the intention to create a law which prescribes the arrangements for
the future of the child does not work for many families, and likewise, the
intention to create arrangements for the turbulent post-separation period before
the parents can regain the joint re-sponsibility for deciding their child’s
arrangements also fails. The failure of the response made by the legal and
negotiation process to the separate problems is seen in the number of the parents
returning to fight the issues they sought to resolve initially in the courts or in
the separation process. The failure only relates to a small proportion of the
separating population. However, most people will know someone for whom
separation not only ended their marriage, but also radically altered their child’s

parental relationships, and indeed i1s emotionally scarred by the experience.

The interaction of the professionals.

The remaining questions in this part concerned how the professionals relate to
one another. The jﬁrst two concerned how the information given by other
professionals influenced the wbrk.éf the respondent, aﬁd the second pair
concerned the mechanics of the involvement, including whether case conferences

were used to bring the parties to a negotiating table prior to the court, as in

care proceedings.

There was a generally positive view of the influence of the other professionalg.
The conciliators in area one indicated that many of the clients had seen
solicitors, and some had seen the court welfare team or the court. Some had also
seen their G.P. with stress symptoms. As to the differences which could be seen,
the evidence did not show a distinction between the views and preconceptions

held by the clients and those instilled by the professionals, and therefore
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comment cannot be drawn usefully from the questions. Generally it was felt that
most solicitors gave positive advice about the conciliation service, although some
of the clients displayed prejudice against the process, and many showed a lack or
knowledge about the process. One indication of the perception of the conciliators
of their relationship with other professionals in the mind of the certain clients
was that conciliétors advice was somehow below that of the solicitors’. Indeed,
the conciliators often referred in their feelings about their place in_th_e system
that information told to a client by a solicitor - who was paid for advice and was
part of an establishment in separation law - was valued more highly than .other

professionals’ advice.

In area two, again the responses were very similar, despite a feeling that some
solicitors may introduce a combaﬁve stance and further entrench views. Also the
process of discussion with the spouse may be new for the client 1n the process of
separation, and this could take time to get used to. Further, the longer a dispute
had been going on, it was felt, the more entrenched and bitter the views were
likely to be. There was also a feeling that having seen solicitors the clients had
more definite and fixed ideas of what they wanted, making conciliation more
difficult. Again it is difficult to tell if this is the fault of the other

professionals or the character of clients who first go to solicitors.

The clients of the court welfare office had usually seen both solicitors and the
conciliation service, and perhaps doctors and social workers. The feeling' of the
court welfare team 1n area one was that the approa.ch of the solicitor could
influence the client’s approach - as far as they could distinguish the impact of
the solicitor from the predisposition of the client. What was clear was that some
clients, who werit to the more adversarial rather than conciliatory lawyers, tended
to display a more belligerent attitude. Also those who had gone to conciliation,

which had therefore failed to bring about agreement, as a court order was sought,
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also displayed entrenched views. It was felt that the influence depended upon
individual characteristics rather than profession. Usually the professionals

shared information and "suspended judgement”,

The court welfare officers in area two indicated the same group of professionals
who may have been involved. As tot their impact on the client, one of the officers
indicated that the opinions of the professionals who had gone before were
"burned onto the sole” of the client, and the officer was constantly viewed
against that @_ark Further to this, it was felt that some solicitors’ letters were
inflammatory to the situation. Another officer indicated the same general belief
and then added: "the lawyers in [area two] are very g-ood however"! The lack of
knowledge of the process of conciliation or family oriented court welfare work
v.-r.as indicated. This 1s a matter for general educati;:m, ﬁnd v?ould be helped by
more inter-disciplinary study. Another impact on the couple was indicated by one
of the sample; it was felt that the families of the couple placed a burden of the

"moral” rights and wrongs of the separation on the couple.

The solicitors in area one¢ reported that their clients may have seen Relate,
counsellors, doctors, accountants, conciliators, and court welfare officers. There
was a feeling that one could not generalize the impact of other professionals on
the client as this dependéd on the individual’s characteristics. One of the
solicitors indicated that the impact on the case was one of clarity: having
received advice from an accountant the financial position was often clearer, or
from Relate, the emotional questions were often clearer. Further one of thé other
solicitors indicated that having seen the court welfare team, the clients were
sometimes more conciliatory, and prepared to see the other party as an individual
with rights and needs.

e

The solicitors in area two reported very similar feelings. It was pointed out
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again, that conciliation did not mean counselling, and that clients who had been
for conciliation may still have issues which could only be resolved in counselling
- 1f they would atten'd, although very few would. There was a feeling that -those
who had been to Relate could have a clearer idea of what they want, and what

they can realistically hope to achieve.

Generally, it was felt that clients would hear what they wanted to hear of the
information offered to them by any of the professionals, and therefore it was
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