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Abstract

Temporary agency work in Britain has increased dramatically in recent years. Theoretical
justification for this growth is centred upon an organisational need for greater efficiency
as a result of increased competition in the marketplace. Cost advantages are often
assoclated with the temporary nature of the agency contract and recent discussion
suggests that recruitment of agency workers is a strategic practice, used to create
competitive advantage. (Williamson 1985; Atkinson and Meager 1986; Matuski and Hill
1998; Lepak and Snell 1999; Houseman et al 2003). Organisationally sound manpower
strategies are thus reasoned to be those that deliberately incorporate agency workers 1n a
thoughttul, strategic and continually advantageous way. From this perspective, it 1s
assumed that management control over the contractual nature of the workforce is

essential, and failure to retain this autonomy would result in organisational inefficiency.

This thesis critically examines this conjecture, by investigating a situation where
management cannot actively select the contracts on which they employee their staff. In
the case of two Social Services departments in London, management have lost the ability
to strategically determine the contractual nature of their workforce, stating a strong
preference for open ended contracts, but forced to deploy agency workers when
permanent staff cannot be recruited. Previous suggestions would indicate detrimental
implications, but in this instance 1t 1s argued that these blanket assumptions may facilitate
premature conclusions, as the associated consequences of this situation of ‘unwanted

flexibility’ are unexplored.
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Chapter 1

1.1 Introduction

Few debates are more pertinent to academic and political discussion than the future of
work. At one end of the spectrum, pessimists create a poignant view of the future
characterised by mass unemployment, widening social divisions and increasing insecurity
(Riftkin 1995; Beck 2000), while optimists prefer to claim that the promise of the
‘knowledge economy’ will release many employees from the monotony of their previous
working lives offering increased opportunities for fulfilment (Handy 1984; Leadbeater
2000). Agamst this backdrop of current debate, the growth of temporary agency
employment over the last decade has been used to substantiate both arguments,
representing either an opportunity for greater worker autonomy within the ‘knowledge
economy’ or a signal for insecurity in the workplace characterised by falling levels of

permanent employment.

Temporary agency working has increased dramatically in recent years, albeit from a
relatively low base. Evidence drawn from the Labour Force Survey suggests that those
employed on a temporary agency basis have increased in the UK from 50,000 in 1984 to
252,000 in 2005' (Casey 1988; LFS 2005). At any given point in the last five years
temporary agency working has constituted around one percent of total employment (Forde
and Slater 2005). Most of the theoretical literature justitying the growth of agency working
focuses upon firm centred analysis, hinged around the need for greater efficiency as a result

of increased competition and fundamental changes in the nature of production.

' Author’s own calculations from the 2005 Labour Force Survey, Spring quarter.
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Cost advantages are often associated with the temporary nature of the agency contract, as
the firm is able to match economic uncertainty with the flexibility of labour costs due to the
ability to dismiss temporary workers (Atkinson and Meager 1986). Alternate theorists also
predict a clear set of circumstances in which agency workers will be used, 1n a rational way
to maintain competitive advantage (Williamson 1985; Matuski and Hill 1998; Lepak and
Snell 1999; Houseman et al 2003). For example, Lepak and Snell (1999) suggest that
agency workers can be used in dynamic environments to bring valuable knowledge into the
organisation. Organisationally sound manpower strategies are, from this perspective, those

that rationally deploy agency workers in a deliberate and continually advantageous way.

These theories are based upon two key assumptions. Firstly, they assume that managers are
able to adhere to a prescribed set of circumstances governing the use of agency workers
and secondly, organisations failing to behave 1n this rational way will incur higher labour
costs or organisational inefficiency. However, this first postulation may be discounted
when external conditions impinge upon managers’ ability to make a logical decision. In
practice firms may lose control over the selection of workers, due to supply-side
constraints such as worker preference or skill shortages (Ward et al 2001). The second key
assumption, that organisations failing to adhere to the prescribed set of conditions will
incur higher labour costs, may also be called to question by the failure to consider how
different management practices lead to varying levels of performance among these workers
(Koene and Riemsdijk 2005). Ultimately, i1t 1s impossible to predict the consequences of
the contrasting ways of managing agency workers as substantial assessment i1s to date
absent from the literature, with a few notable exceptions (see Geary 1992; Ward et al
2001). Therefore, in cases when organisations are compelled to use these workers, the

effects of management practice upon a firm’s efficiency cannot be foreseen. Drawing upon



this uncertainty, this thesis focuses upon the way temporary agency social workers are
managed in public sector organisations, under conditions which are not of the
managements’ choosing. These circumstances are described throughout this thesis by the

term ‘unwanted flexibility’.

The utilisation and management of agency workers in the public sector remains under
explored to date, and this gap in the literature is especially significant considering the high
incidence of agency working in this sector. Indeed, temporary working among
professionals 1n Britain 1s largely a public sector phenomenon, driven by changing patterns
of employment in teaching” and healthcare. Increases in agency working were initially
prompted by fiscal stringency (Pollert 1991). Ironically, this emphasis upon market
discipline over the 1980s and 1990s resulted 1n high quit rates among these workers, which
have in turn led to staff shortages, especially in the area Social work. These skill shortages
have ultimately shaped i1deal conditions for the growth of temporary work agencies (Gray

2002), as mounting evidence suggests that positions in the public services can often only be

filled through the use of agency temps (OECD 2001).

Case study investigation in two social service departments is used as a vehicle to explore
instances where agency work 1s unplanned and to uncover the organisational impact of this
situation. Analysis focuses on the large proportion of professional agency social workers
deployed on temporary contracts in this part of the public sector, highlighting the scarcity
of full time workers within the social services and hence the increasing managerial
dependence upon agencies. It has been suggested that a shift in contractual preference

among workers may exacerbate this situation, with more individuals selecting agency work

* The rise of temporary jobs among teachers alone accounted for almost half of the net expansion in
temporary employment over this period (Grimshaw et al 2003)
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induced by higher wages (Jones 2001; Carey 2006). Although, some studies have
suggested that money may form the main inducement for social workers to make the
transition to agency work, this account may be at best partial. Current explanations create
more dquestions than they answer, highlighting clear gaps in the literature, as the

motivations behind the voluntary shift toward agency working are not fully understood.

The initial research questions focus upon this void, and aim to clarify whether the
Increasing numbers of agency workers in this sector is predominantly fuelled by a
voluntary migration to temporary agency work. The key research questions therefore aim
to uncover the rationale behind social workers contractual choices, and enquire ‘why do
social workers select agency work?” Thus, early interviews with agency social workers
explore the perceived advantages of the temporary contract and research questions focus on
their motivations behind moves towards agency work. These issues relating to supply of
labour form the first theoretical proposition of this research, but are clearly linked to the
second research question which inquires, ‘how do managers respond when they have lost
the ability to determine terms and conditions of employment?’ In this case, worker
preference, coupled with skill shortages severely limits management choice of contract and
in reality managers are compelled to use agency staff. Current literature indicates that the
suggested public sector response to severe constraint may be described as reactive and
short term (Bach and Winchester 2003). However, this 1s a situation that i1s impossible to
second guess, as the literature does not provide detailed analysis of how managers deal

with the consequences of this unplanned situation.

The second set of research questions aims to close this gap in the literature, by
endeavouring to understand how managers cope under conditions of ‘unwanted flexibility’.

Although two distinct sets ot questions are posed, the separate enquires are two sides of the

1



same equation, as factors encouraging workers to opt for temporary contracts in turn
constrain management’s contractual choice. At the outset both themes received equal
weighting however, during the data collection phase 1t became obvious that management
Issues were uncovering especially interesting data. Ultimately, the analysis of interview
data, relating to issues of how managers react to a situation of ‘unwanted flexibility’, began

to shape the research process and formed the final focus for this research.

1.2 Thesis Overview

A central theme of this thesis 1s to uncover the ways in which firms influence decisions
relating to the deployment of agency workers, but before the extent of organisational
influence can be fully examined 1t 1s firstly necessary to place these changes within their
broad context. A detailed trajectory of change i1s theretore mapped out in Chapter two,
using a combination of Work Employment Relations Survey (WERS) and Labour Force
Survey (LFS) data. The growth of temporary agency work 1s placed within its industrial
and occupational context, within the UK. This 1s followed by a more detailed examination

of the character and consequences of the use of agency workers in UK firms.

By laying down this broad pattern of change from the onset, the scene 1s set for a
theoretical investigation into the part that organisations play in shaping labour market
outcomes. The theoretical literature covered in Chapter three all stems from the same
postulation, that organisations utilise the temporary contract in strategic ways to enhance
competitive advantage (Williamson 1985; Atkinson and Meager 1986; Matuski and Hill
1998; Lepak and Snell 1999; Houseman et al 2003). All these theories seek to identify
different possible advantages for the deployment of agency workers, but consensus is

reached in the fact that all these presumptions prescribe a definite set of conditions under



which the successful deployment of agency workers will occur. Similarly, they all suggest
that organisations failing to adhere to the prescribed set of conditions will incur higher
labour costs or organisational inefficiency; but when attempting to underline the
circumstances in which temporary agency work can be successfully deployed they fall
short on a number of fronts. For example, managers’ rational choice may in practice be
constrained, and the successful utilisation of agency workers may also be dependant on
other factors, such as how the workers are managed on a daily basis. Here it i1s also
essential to present the narrow range of literature that focuses on the consequences of using

agency workers and the different approaches to managing them.

This thesis tfocuses primarily on the ways in which professional agency social workers are
managed in public sector organisations and Chapter four provides the backdrop to further
analysis. Data gathered from the most recent Social Services Workplace Survey (LAWSG
2005) displays a sharp rise in the utilisation of the agency contract across the UK, and may
be used to substantiate claims of a more strategic allocation of labour by employers
(Kalleberg et al 2003). But 1n reality, these figures do not indicate a rise in measures
designed to provide numerical flexibility within the social care sector. Further analysis
points to alternate explanation, highlighting that supply factors are underpinning increases;
as a complex mix of skill shortages and changing worker preference heightens managers’

reliance on agency workers.

Chapter five provides the justification of the methodological approaches. It begins by
examining the philosophical reasoning behind the case study approach, before moving on
to justify the rationale for the selection of the specific cases from a theoretical standpoint.
Data collection was partially reliant on a series of semi structured interviews, but it also

utilised a number of other sources, interview data was triangulated with existing data sets,
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and organisational protocol. The case studies had two key objectives. Firstly, to ascertain
the power managers retained over the allocation of the employment contract and to uncover
how agency workers are managed on a daily basis. To achieve these ends, the geographical
location of the cases was fundamental, as it was essential to investigate unquestionable
Instances whereby managers had lost control over allocation of employment contracts.
Consequently, the two cases were geographically in close proximity with one another in
the London area, one situated within a primary healthcare trust and the other in the social
services department of a local authority. From this opening dialogue, the chapter also
moves on to provide an in depth analysis of the selected sector and places the cases within

a wider perspective.

?

Chapter six reports some of the empirical findings focusing on managers’ loss of
immediate control over the employment process, charting factors driving conditions of
‘unwanted flexibility’. Initially mapping out the social services preference toward offering
open ended contracts, the chapter then sets this against the conditions in the market that
lead to increased reliance upon employment agencies. Central to this dependence are the
stated preferences of social work protessionals for temporary agency work, which in turn
creates a clear picture of management inability to determine the contractual nature of the
workforce. The voluntary retreat of protessional social workers towards agency work is

presented as a rational decision, taken 1n part at least, because of the negative aspects of a

full time permanent post.

Chapter seven charts the various implications of the growing proportion of agency workers
within the two social service departments, ‘The SSD’ and ‘The Trust’. Within this setting it
1s apparent that the managers within both departments have failed to retain their ability to

strategically determine the contracts on which they employ protfessional social workers. In

;



the two case studies, the consequences of this growing proportion of agency workers are
explored. Generally both cases agree that short term agency contracts cannot be
successfully matched with the long term nature of clients’ care. As managers try to limait
the 1njurious implications of this situation, two contrasting approaches of how agency
workers are managed on a daily basis are presented. In the SSD, workers are allocated a
caseload and utilised in the same way as permanent staff. However, in the Trust agency

workers are allocated specific tasks to complete contained pieces of work.

Chapter eight endeavours to highlight the insufficiency of the body of current research and
contextualises the results from the case studies. The chapter also relates findings back to
the current literature and to the initial research questions of, ‘why do social workers select
agency work?’ and, ‘how do managers respond when they have lost the ability to determine

terms and conditions of employment?’

Drawing upon this analysis, it is apparent that agency work imposed upon an organisation
Is not always disastrous. Chapter nine argues that the harmful eftects of ‘unwanted
flexibility’ can be counteracted, depending largely upon how the situation 1s managed. In
consequence, the negative effects of agency work caused by a lack of strategic governance
over the type and duration of contract can be limited. Theory that detines adherence to a
predefined manpower strategy as a prerequisite for organisational etficiency may prove
inadequate in describing such situations. In conclusion an assessment of the long term

sustainability of these approaches is discussed.



Chapter 2

Temporary Agency Work in Britain

2.1 Introduction

Temporary agency working emerges as one distinct form of employment that has risen
dramatically in recent years (Forde and Slater 2005). Labour Force Survey (LFS) data
indicates that the number of temporary agency workers have increased in the UK, to
around 1 per cent of the total workforce (LFS 2005). The most rapid rises occurred
throughout the 1990s and by the end of the century temporary agency work was the most
common form of temporary working across all occupational segments, as the share of these

workers increased as a proportion of all temporary jobs from 7 per cent to 16 per cent

between 1992 and 1999 (Forde and Slater 2001:20).

Many of the contemporary debates around work futures have taken these figures, along
side other movements to ‘non standard work’, as evidence of a terminal decline in full time
permanent contract work. For some, agency work and the growth of this contract, 1s part of
an emerging ‘risk society’ (Beck 1992; Heery and Salmon 2000). In this premonition of the
future, ‘highly skilled and well paid full-time employment 1s on its way out’ (Beck 2000:2)
driven on by rapid technological and economic restructuring that could signal the end of
secure employment. Other accounts have presented a rather difterent vision of the future,
highlighting agency work as one of a number of empowering employment options in the
‘new economy’ (Leadbeater 2000). Definition of what constitutes the new economy is in

itself a contentious issue (see Neumark and Reed 2004), but 1t 1s argued that new

prominence of communications and information technologies are inevitably coupled with a



rise in professional, managerial and technological occupations. Change in the dynamics ot
the employment relationship occurs when these highly skilled experts actively choose to
sell their labour to clients through labour market intermediaries. Employment agencies in
this vein represent an avenue for greater choice and opportunity. This scenario is in direct
contrast to those who have linked the increased presence of agencies to rising levels of

Insecurity.

Grand narratives, based on futurology, do raise some key issues relating to the direction
and impact of changes in work and the dynamics of particular employment forms. But for a
true reflection of employment patterns in the UK, it is necessary to understand the nature of
these ‘non standard’ employment forms by studying systematic data which, in turn, may
defy many of the claims of futurologists (see Nolan and Wood 2003). This chapter
examines the nature of agency work and provides a coherent analysis of its growth through

first hand evaluation of secondary data sets.

The chapter begins by outlining the unique triangular nature of temporary agency work and
then discussion, running throughout the chapter, is divided into five clear themes. Firstly,
the operations of the employment recruitment industry within the context of UK and
European labour market regulation are discussed. Secondly, utilising first hand analysis of
secondary data sets in the form of the LFS (2005), the dialogue moves on to chart the
growing numbers of temporary agency workers in the UK as throughout the 1990s, agency
work increased faster than any other type of temporary work. Thirdly, the characteristics of
these workers are uncovered and fourthly, the occupations in which they are located are
discussed, providing an indication of their pattern of usage among difterent industrial
segments. Fifthly. an analysis of the rationale behinds firms’ use of temporary agency work

1s developed, using for secondary analysis the WERS (2004) data.
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Although this chapter touches upon the theoretical justification for the firms’ usage of
agency work, this section is brief as further information will be provided in Chapter three.
In conclusion, developments relating to temporary agency working in the UK are placed in
the wider context of the labour market as a whole, reflecting upon whether grand narratives
relating to the significance of these changes actually hold true. For although rises in
temporary agency employment are significant, they must be laid alongside the degree of

continuity and the fact that permanent fulltime employment still forms the backbone of the

workforces within the UK (Nolan and Slater 2003).

2.2 The temporary work agency: the context

There are many definitions of temporary agency workers, but one recent description

classifies them in the following way:

‘An agency worker can be defined as an individual who is employed on a temporary

basis through an employment agency (for supply on a fixed or limited period) to a

third party employing organisation’ (Biggs 2005: 8)

Under this assertion a person seeking temporary agency employment forms an agreement
with a private sector agency so that the agency will find them work on a temporary basis.
In return the agency will receive a fee, typically charged per hour (Gonos 1997), from the
host organisations in which they place each prospective worker. The worker receives a
portion of this hourly fee in the form of wages and the agency also takes a portion,
typically in the region of 20-25 per cent (Peck and Theodore 1998). In this way, a
triangular pattern of employment relations 1s formed between all parties, moving away

from the more typical contract that involves just one employer. Thus the worker, the
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temporary work agency (TWA) and the organisation utilising the services of the agency are
linked under two types of contract, a temporary fixed term contract between the worker and
the TWA and the assignment contract between the TWA and the purchasing enterprise
(Burgess and Connell 2004). In many countries the worker 1s regarded as employed by the
TWA, with the organisation purchasing the labour undertaking a secondary role, mainly
related to the direct supervision and matters of health and safety in the workplace (De
Ruyter 2004). Howeyver, this 1s not the case in UK and the legal status of who constitutes
the employer of the agency worker still represents a contentious issue, with courts

generally ruling that the agency workers are neither employees of the agency or the client

(Davidov 2004).’

[t 1s acknowledged that recruitment agencies can place either temporary or permanent
workers, but throughout this chapter the term agency work or agency worker is referring
directly to work through a private employment agency on a temporary basis. Although at
times information from studies investigating temporary work in general may be drawn
from, this will only occur when no information about temporary agency work 1s available.

[t 1s recognised that these studies will have their limitations when applied to the agency

worker (Marler et al 2002).

2.3 The extent and nature of temporary work agencies in the UK

Temporary work agencies have registered exponential growth rates in Europe and the US
over recent decades (Peck et al 2005). Rises have been equally dramatic in Britain (see

Forde and Slater 2005), where agency working has a long history dating back to the

> A worker dismissed after four year of continuous service was found on appeal to be the employee of the

agency, on the grounds that the payment of wages and the ability to terminate the contract gave the agency
sufficient control to be deemed the employer. However the court of appeal subsequently overruled the
judgement saying that the worker was the employee of neither organisation (REC 2004).
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eighteenth century (Storrie 2002). Employment intermediaries in this context form a long
established presence in the workplace, and the current market is diverse, covering many
different occupational groups. Diversification has also occurred out of traditional sectors
such as clerical work, into the fields of Information Technology and increasingly.
‘professional’” sectors. More recently multinational temporary work agencies have
capitalised on emerging markets and the temporary staffing industry has been an active

player in many different segments of the public sector including teaching and healthcare

(Peck et al 2005).

In practice, most agencies supply both temporary and permanent workers, but with the
majority of contract sales falling heavily in favour of the temporary placement, the market
for temporary workers was valued at £22.8 billion in 2003/04, and accounted for 93 per
cent of market turnover (Mintel 2004). Recent history of UK temporary staffing industry is
one of expansion in terms of the number of agencies and the number of workers placed.
Between 1996 and 2001 placements increased from 754 000 to over a million (Ward et al
2001). Low start up costs and few legal barriers to entry fuel instability in the market, as do
the fluctuating dimensions, with the big players frequently merging®. Unlike other
European countries, in the UK a few major organisations do not dominate, the market is
built upon a diverse range of organisations consisting of a tew major providers, well know
medium sized agencies, niche suppliers and numerous small firms (Stanworth and Druker
2004). Continued dominance of small independents i1s a notable feature of the UK market
and the largest three temporary staffing agencies have only 15 per cent share (Ward et al
2001). The sector favours self regulation and collectively opposes moves to increase

agency worker protection. Even so, the large players are keen to be represented as

* One notable example was when Adecco was created in 1996, tollowing the merger of Adia (Switzerland)
and Ecco (France), two leading personnel service firms (Adecco 2000).
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legitimate organisations, recognising trade unions in an attempt to reinforce a respectable
image. However, these concessions may be little more than a public relations exercise, as

union membership among agency workers is still low (Heery et al 2004).

A clear pattern of the scope of agencies in Britain’s labour markets is not easily ascertained
as there are clear difficulties defining the industries size and scope; in consequence
estimates vary (Hoptopp 2000). Employment agencies appear to act as an economic
barometer, with their performance closely mirroring that of the economy, expanding in
periods of growth and experiencing difficulties during recession. In the late 1980s the
industry’s buoyancy can be most effectively measured using the number of agency
branches licensed, in 1989 the figure stood at 16,123, rising to 17,193 by 1991 but then
falling to a low of 14,422 in 1993. The job placement market grew consistently after the

recession of the early 1990s, and over 15,000 branches were licensed in 1994 (Mintel

1996).

Government devolution plans made in 1994, which became effective in January 1995,
abolished the requirement for agencies to be licensed for business by the DIEE.
Consequently, after this point there is no definitive register of number of agencies by which
to measure the size of the market. The REC’s Annual Recruitment Industry Survey
estimates the number of agency branches, based on data provided by the Inter
Departmental Business Register, one of the departments producing business monitor
statistics for the government, at 14,700 in 2004. The REC’s annual average estimates for

the number of agencies since 1999 show a steady growth, but numbers have levelled out

since 2001 (Mintel 2004).
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Competition within the industry is fierce, and the recruitment industry has enjoyed more
moderate rates of growth since 2001. Currently, the occupations displaying the highest
growth and profit margins are nursing, healthcare, and the public services, where the
government has pledged support for recruitment to fill vacancies and improve services
(Mintel 2004). However, in the National Health Service (NHS) the process of supplying
agency workers operates differently as employment agencies are committed to certain pay
rates via framework agreements. The Purchasing and Supplies Agency (PASA) manages
this tendering process, undertaking national or regional tenders before entering into service

level agreements.

Recently agencies have begun to seek new strategies to enhance profitability including
focusing on fixed duration contracts, to supply large numbers of workers to individual
organisations. These types of arrangements accounted for an estimated quarter of the
market in 1999 (DTI 1999) and growth of this type of strategic resourcing has been
highlighted from a UK perspective. Sectors developing this form of arrangement are
mainly telecommunications and financial firms, although the IT and pharmaceutical
industry also utilised these agreements. This area 1s experiencing market growth as a

source of high volume new business even though the profit margins are seemingly slight

(Forde 2001).

An extension of the recruitment agencies reaching into a number of different sectors and
occupations reveals wider industrial and organisational restructuring, but also uncovers
agencies’ attempts to achieve the status of a legitimate employer. In recent times the
majority of agencies have aimed to promote themselves as responsible employers working
with trade unions and i1n line with the REC’s code of practice. Evidence suggests that

agencies are now established on a stronger footing than before the recession of the 1980’s,
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forming firm niches in a number of different sectors and professions, but whether this 1s a
long term shift or simply due to agency contracts fulfilling the short term need caused by
cyclical insecurities are not clear. Agencies are at pains to promote themselves as the
specialist external business service of the future with an expanded HRM role in partnership
with the client organisations, but this may be supporting ‘an image of the future of work

which 1s based more on their own wishful thinking than grounded in labour market trends’

(Purcell and Cam 2002: 20).

Temporary work agencies in this context are competing for market share in what they
consider to be a growing market, both nationally and internationally. Developments in
Europe are fuelling this rivalry as individual controls at a national level begin to loosen in

several of the EU member states’. Contrary to this picture of deregulation in Europe, the

UK employment agency market has recently faced tightening controls.

2.4 Statutory regulation of temporary work agencies in the UK

Regulation of the temporary work industry i1s fragmented across Europe, with each EU
member states adopting specific regulatory frameworks based upon national legislation,
and also adhering to any changes in European law. In the UK, the Employment Agencies
Act 1973 was the first piece of legislation to focus upon the TWA, introducing a licensing

system which consequentially categorised the industry according to type of employment

contract. The important operational effect of these classifications was the implementation
of a requirement to keep temporary and permanent placements separate, 1solating them as
different types of transaction. In contrast to most other European countries’ agencies, In

Britain recruitment firms can place permanent and temporary workers within the same

* In Italy commercial employment agencies have recentlv become legalised (Stanworth and Druker 2004).
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office in any category of employment and have the authority to fix their own commission

(Purcell and Cam 2002).

The Conduct of Employment Agencies and Employment Business Regulations, 1976,
supplemented this initial legislation with a complaints and enforcement mechanism. The
main requirements of the 1976 legislation were that agencies must charge employers only®;
each new branch would be required to obtain a licence, renewable annually, and would be
inspected to ensure proper business conduct. Licences were initially cheap and remained so
up until their abolition in 1994; consequently start-up costs were low, encouraging an
influx of new entrants into the market every year. Success was not however guaranteed in

this competitive market place, figures from the last year of licensing in 1994 demonstrate

this fact, as 20 per cent of licences were not renewed from the previous year (DTI 1999).

With the continual growth in the recruitment industry in the UK economy, further
legislation was introduced 1in 2003, coming into force on 6 April 2004. Amended
regulations were, intended to legislate for the agencies right to ask for recompense when a
temporary worker placed with a client 1s offered a permanent position. Initially, the
covernment proposed new regulation of the 'temp-to-perm' transition by requiring
temporary work agencies to waive the ‘temp-to-perm’ fee, an established method of
preventing 'poaching' of temporary staff by the host organisation. However, the
government responded to the concerns expressed by the Recruitment and Employment
Confederation (REC 2000b) and now TWASs are restricted but not prevented from charging
transfer fees. The limitation 1s related to the start date of permanent employment set against
the commencement, or termination, of the contract. A fee is waived if the agency worker is

offered a permanent position over four weeks after the contract has ended, or 14 weeks

° The only notable exceptions being in the case of theatrical and model agencies.
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after it commenced (Purcell and Cam 2002). Agencies under the new legislation were
responsible in terms of health and safety in the user organisations and were required to
iInform workers with regard to their terms and conditions of employment. Such regulations
were intended to provide greater clarity, and ultimately the Government's aim was to
promote labour flexibility, without compromising the protection of workers, whilst at the

same time reducing bad practice.

Agency workers’ rights have been substantially increased by the extension of legislation to
protect all workers in the UK, notably the Minimum Wage Act (1998) and the Working
Time Directive (1998), although with regard to this last piece of legislation some agency
workers initially slipped through the net.” Improved regulation has had a significant impact
on the recruitment industry in recent years. The agency industry has always argued against
new legislation bringing extra costs both in administration and in payments to workers
through the extension of provisions (REC 2000b). Although legislation 1s implemented at a
national and European level and systems of self regulation in Britain are widely supported,

regulation protecting agency workers in the UK 1s still limited.

In the UK, the Recruitment and Employment Confederation (REC) dates back as far as the
1930s and 1s the main association representing all sectors of the industry, enforcing a
comprehensive code of good practice. Members of the association account for 67 per cent
of the total number of employment agencies in the UK. This means that the majority of

businesses are required to abide by this policy, with the REC policing any complaints with

7 The Union Amicus won a landmark victory at the Court of Appeal in 2002, guaranteeing agency workers in
Britain the right to four weeks paid holiday a year. Legal action was taken after the employment agency,
Select Employment, refused to pay holiday pay under the Working Time Directive (WTD) claiming that the
WTD requirement that all working people should receive tour weeks paid holiday leave did not apply to their
staff as the hourly rate included an element intended for holiday pay (Unison 2002)
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regard to violations to the code. Confirmed breaches are referred to the Professional
Standards committee, where representatives from Trade Union and the DTI review each
individual case, the ultimate sanction is expulsion (Arrowsmith 2006). Although these
internal actions have provided the procedural background to protect the rights of agency
workers, In the absence of wider regulatory support it is argued that these measures will
only have limited success, and agency workers will remain ‘one of the least protected
groups . . . In the British labour market’ (Forde and Slater 2005: 250). Recent European
legislation has attempted to redress this balance of inequality in the area of temporary

agency work, but has seen active resistance from the British Government.

In 2002, the European Commission took the initiative to propose a draft directive on
temporary agency work, endorsing the principle of non-discrimination between temporary
agency workers and ‘comparable workers’ in the user firm. The proposal set out the general
principle of equal treatment, under which temporary agency workers would receive the
same pay and basic working conditions as permanent workers carrying out the same, or
similar jobs in the company to which they were assigned. [ssues covered in basic working
and employment conditions included pay, working time rules, holiday entitlements,
working conditions for pregnant women and protection against discrimination on grounds
of sex, race or ethnic origin. Objections to the directive were raised by several Member
States and, despite calls by the Trades Union Congress (TUC) for Britain to use its

presidency of the European Council to push through the Agency Workers’ Directive,

negotiations collapsed in 2005 (Smith and Morton 2006).
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2.5 Legal status of the temporary agency workers

T'he legal status of an agency worker is often a blurred area, as the very identification of
which party is the legal employer of the temporary agency worker lacks clarification and
poses a unique set of problems. It remains uncertain as to whether the employer is the
client company or the agency themselves. In all but two of the EU countries the temporary
worker 1s defined as an employee of the TWA under the control of the management within
the user organisation. The UK remains one of the notable exceptions; here the situation is
more ambiguous as there is no statutory definition of what constitutes a temporary agency
worker. As previously noted the current legislation distinguishes between an ‘employment
agency’, which 1t denotes finds permanent employment on the workers’ behalf and an
‘employment business’ which places people in work under the control of others. Most
agencies In the UK are classified as businesses, but in practice the courts are often left to
decide what constitutes a contract of employment and which party bears responsibility for

the employee (Arrowsmith 2006).

Currently, as the law stands, temporary agency workers do not have the same rights as
permanent workers, as no provision for equal pay for agency workers, compared to their
permanent counterparts, has as yet been established in the UK, beyond the etfect of the
national minimum wage. In terms of access to wider statutory rights, most temporary
agency employees have legal status as workers rather than employees. Under European
legislation the use of the term 'worker' in the Employment Rights Act (1996) and the EU
Working Time Directive (1998) appear to have been included almost explicitly to bring
temporary agency workers in line with current employment regulations. Agency workers
now benefit from legal rights including statutory sickness and maternity pay as well as

receiving four weeks paid annual leave after 13 weeks continuous service. Agency workers
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are still not employees in the narrow legal sense and are consequently excluded from
having to be granted statutory notice, redundancy and the option to return to work after

maternity leave (Arrowsmith 2006).

2.6 The rise of agency work

The extent and growth of the temporary work agency can be measured in a variety of ways.
When considering patterns of agency working in Britain, reliable data 1s most accurately
surmised from the Labour Force Survey (LFS). LFS survey data have been obtained from
the ESRC data archive and all calculations that reference the LFS throughout the chapter
are the author’s own, derived in accordance with the most recent weightings to allow for

population estimates to be calculated, with the aid of SPSS.

The LFS was formerly a biannual survey, with origins dating back to 1975. Amendments
in 1984 led to the incorporation of a broader range of topics, encompassing questions on a
wider range of employment contracts, and carried out on an annual basis. Further revisions
followed in the spring of 1992, when data began to be collected on a quarterly basis, and at
present the survey now samples 60,000 households across the UK yielding approximately
150,000 responses per quarter. Although this survey provides the most accurate measure of
the number of people working in agency employment, definitions of categories change

over time and in the case of agency workers, data are not available before 19928,

Rapid expansion of agency work has been seen across many industrialised countries, and

this has been strongly echoed in the UK as LFS data demonstrates. Rising numbers ot

° Adding a question in 1992 allowed agency temps to be distinguished from the rest of temporary workers.
After the question inquiring whether the respondent was permanent or not, a new question required the
respondent to identify whether they were either a seasonal worker, on a fixed contract, an agency temp, a
causal worker or temporary for some other reason.
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agency workers grew throughout the 1990s in Britain and, between 1992 and 2001, the
number of people working through an employment agency increased by 346 per cent to
stand at 281<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>