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Introduction

This chapter intends to deal with disputes between the seller (beneficiary) and the
buyer (applicant) on the sale contract, in relation to letters of credit. The letter of
credit contract is created by virtue of the sales agreement between buyer and seller.
Its purpose is to provide security to the seller to replace that which was represented
by the shipping documents, which he gives up in exchange for the credit. Although
the sale contract imposes a duty on the buyer to open a documentary credit in the
seller’s favour, the letter of credit contract i1s entirely a matter between the seller
and the banker. However, as will be discussed later, the involvement of the buyer is
vital in both the opening and alteration of the credit. Although the contract between
the buyer and seller is the cause of the letter of credit contract, they are totally
independent.

The chapter consists of two sections: the first section will examine the contract
between the buyer and the seller, under which several matters will be discussed,
namely: (i) questions of interpretation concerning the nature of the buyer’s
obligation, in relation to his duty to open the credit; (i1) agreed variation and the
effect of non-compliance by the buyer, where the seller accepts a non-conforming
letter of credit; (iii) the seller’s remedies for the buyer’s failure of duty; (iv) the
seller’s duties upon the dpening of a credit; (v) buyer’s remedies after realisation of
credit; (vii) whether payment by letter of credit is considered as absolute or
conditional; and (viii) suggestions for the buyer and the seller to safeguard their
rights. Although all these issues will be addressed, the main issue for discussion
here will be centred around whether payment is absolute or conditional and this will
also act as the main focus point of section two, where it will be evaluated in light of
the basic principles. There are, for example, some possible conflicts with the well-
established principles of letters of credit. On one hand, the principle of
independency requires the payment by letter of credit to be absolute; on the other

hand, as will be seen later in the chapter, there is a line of authorities which go
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against this supposition. So, if the seller cannot get payment out of the bank which
should be a matter under the letter of credit, he may still have recourse against the

buyer.

Section One: Contract Between Buyer and Seller

1. Questions of Interpretation Concerning the Nature of the Buyer’s
Obligation in Relation to his Duty to Open the Credit

1.1. Condition Precedent
A letter of credit arrangement occurs when the buyer and seller agree in the sale

contract that the payment should be effected by opening a credit. By incorporating
this particular clause, the buyer is under a duty to procure the opening of a credit
in the seller’s favour. This obligation is not necessarily a condition precedent to
the performance of all the seller’s duties, but it is often a condition precedent to
his duty to deliver the goods.' There may be in place, certain conditions precedent
to the buyer’s duty, which provide a credit under the sales contract in which the
seller has to perform. For instance, in a case where a sale of copra was
concerned®, there was a requirement for a provisional invoice, which was a
condition precedent to the buyers’ obligation of opening the credit. Upon the
seller’s failure to provide such a provisional invoice, it was held that “The buyers’
obligation to provide a letter of credit did not arise until a provisional invoice was
tendered by sellers and proper notice given by him as to the form of credit he

required”.” Therefore, it was evident from the judgment that as both the seller and
the buyer had initially agreed, under the sale contract, that the seller would

provide the buyer with a provisional invoice, then it followed that this would be a
condition precedent to the buyer’s obligation to procure the opening of a

confirmed credit. It is usual, within the well-established principle of letters of

! Benjamin's Sale of Goods, Fifth edition. (edited by A.G. Guest) (Sweet & Maxwell, London, 1997) n15
at § 23-064 p.1684. See also Tiplady, D., Introduction to the Law of International Trade (London,
1989) p.176.

* Knotz v. Fairclough, Dodds and Jones Ltd. [1952] 1 Lloyd’s Rep 226.
* Tbid.
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credit, that it is the duty of the buyer to open a letter of credit, as required by the
sale contract. If the contract terms are themselves incomplete, and unresolvable by
reference to custom, the supposed duty to cooperate would be no more than an

agreement to agree, which is not a workable contractual term. Moreover, “the

scope of the proposed duty in any given case would be impossible to define with
the degree of precision necessary for a workable term.”* In the case of Giddens v.
Anglo-African Produce Ltd.,” an action was brought by the purchasers against the
sellers for damages for non-fulfillment of the contracts of sale. The sellers claimed
that the credit required by the sales contract had not been opened. Thus, the
condition precedent for their performance had not arisen. Bailhache J., in

delivering judgment for the sellers said:

“Here is a contract which calls for an established credit and in purported satisfaction of
what this contract calls for what they get is this: ‘Negotiations of drafts under these
credits are subject to the bank’s convenience. All drafts hercunder are negotiated with
recourse against yourselves.” How that can be called an established credit in any sense
of the word absolutely passes my comprehension.”®

Further, in the case of Trans Trust S.P.R.L. v. Danubian Trading Co. Ltd.,” upon

failure of the buyers to open the credit in accordance with the requirements of
sales contract, Denning L.J. was of the view that, since the buyer did not procure
the opening of the credit, the sellers were not obliged to perform at all. He

continued to say:

“What is the legal position of such a stipulation [that a credit should be provided]?
Sometimes it is a condition precedent to the formation of a contract, that is, it 1s a
condition which must be fulfilled before any contract 1s concluded at all. In those cases
the stipulation ‘subject to the opening of a credit’ 1s rather like a stipulation ‘subject to
contract’. If no credit is provided, there 1s no contract between the parties. In other cases
a contract is concluded and the stipulation for a credit is a condition which is an essential
term of the contract. In these cases the provision of the credit is a condition precedent,
not to the formation of the contract, but to the obligation of the seller to deliver the goods.
If the buyer fails to provide the credit, the seller can treat himself as discharged from any
further performance of the contract and can sue the buyer for damages for not providing

4 Siporex v Banque Indosuex [1986] 2 Lloyd’s Law Rep, 146, at 162.

* Giddens v. Anglo-African Produce Ltd (1923) 14 L1.L. Rep. 230.

® Ibid., at p. 230 (col.2).

" Trans Trust S.P.R.L. v. Danubian Trading Co. Ltd [1952] 2 Q.B. 297.
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the credit.”
Todd’, on commenting on the above quote, claims that there are significant

differences between the two types of cases. He states that in the first type, both the
seller and the buyer are equally exempt from an obligation to perform in situations
where no credit has been 1ssued. In contrast, the second type reveals that the buyer
remains liable in damages unlike the seller, who is relieved of such a performance
obligation. Denning L.J. regarding the above case, held that in this particular case,
the credit was of the second type, and that this was the normal situation.™
Accordingly, the buyers were liable for damages for breach."’ It has been submitted
that the buyer’s contractual obligations, with regard to payment in the case of a
documentary credit, are different from the case in which he contracts to make
payment directly. With regard to the former case which involves the opening of a
letter of credit, the buyer’s obligation is to procure the opening of such a credit in
conformity to the seller’s demand. Having done so, the buyer is deemed to have
fulfilled his obligations. "

1.2. The Importance of the Buyer’s Co-operation in Relation to Opening of a
Credit

The buyer’s cooperation may be required for the credit to operate, for instance,
where the credit provides that shipment is to be on a vessel nominated by the buyer.
Where the seller cannot make the shipment and thus is unable to operate the credit
because no vessel is nominated, the buyer will be in breach of contract by reason of

his failure.
The credit may require the buyer to inform the bank of the nomination of vessel. If

the shipping documents show shipment on the vessel and otherwise conform to the

81195212 Q.B. 297, 304. X
?Todd, P., Bills of Lading & Bankers' Documentary Credits p. 61.

19 11952] 2 Q.B. 297, Lord Denning observed that “it is clear that the stipulation for a credit was not a
condition precedent to the formation of any contract at all. It was a condition which was an
essential term of a contract actually made”. at 305.

'171952] 2 Q.B. 297, 305.
'2 Ventris, F.M., ‘New Problems of Financing Oil Shipments’ LMCLQ (1975) p. 38 at 42.
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credit, the bank will have to pay. It may otherwise be necessary for the seller to

provide documentary evidence to the bank, that the vessel named in the shipping

documents has been nominated by the buyer."

Another example where the cooperation of the buyer may be necessary, is in the
completion of the documentation to be tendered under the credit. Thus, the buyer
or his representative may be required to sign a certificate of inspection of the goods.
If he fails to do so, he will again be in breach of the contract with the seller, and he
will have rendered the credit inoperable. The buyer may be ordered by the court, if
an appropriate situation arises, to complete the document, and should he fail to
comply, a third party, usually a court official, may be empowered to do so in his

place. '

1.3. Type of Credit to be Opened, and Problems where Contract is Silent
The type of credit which the buyer opens in favour of the seller, must be the exact

type of credit”, conforming in both form and substance, as specified under the
documentary credit clause. A confirmed credit was called for in the case of Wahbe

Taman & Sons Ltd. v. Colprogeca Sociedade Geral de Fibras, Cafes e Produtos

Coloniais 1.da."® In the course of his alleged confirmation, the correspondent
reserved right of recourse against the seller, in relation to the total bills drawn and
negotiated under the documentary credit, which was not a requirement at the time

when the contract of sale was formulated. It was therefore agreed, that in doing so,

'3 Cf Banque de 1'Indochine et de Suez SA v JH Rayner (Mincing Lan) Ltd. [1983] Q.B. 711 where the
requirement in the credit provided: “Shipment to be effected on vessel belonging to Shipping
Company that member of an International Shipping Conference”. It was held that reasonable

documentary proof was required (p. 719B), confirmed by the CA on this point at [1983] Q.B. 728,
729.

' See Astro Exito Navegacion SA v Chase Manhattan Bank NA [1983] 2 AC 787; See also Jack, R.,
Documentary Credits, at § 342 p. 54.

If, for instance, a confirmed credit was agreed upon, the furnishing of a revocable credit (as in Panoutsos
v. Raymond Hadley Corporation [1917] 2 KB 473) or of an irrevocable but unconfirmed credit (see
Soproma S.p.A v. Marine and Animal By-Products Corporation [1966] 1 Lloyd’s Rep. 367, 386.)
1s insufficient. If an irrevocable credit was agreed to be opened in London, the opening of a credit
in another place does not discharge the buyer’s duty, see Enrico Furst & Co. v. WE Fischer Ltd.
[1960] 2 Lloyd’s Rep 340.

' Wahbe Tamari & Sons Ltd. v Colprogeca Sociedade Geral de Fibras, Cafes e Produtos Coloniais
Lda[1969] 2 Lloyd’s Rep. 18.
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the buyer had failed to provide the type of credit that was initially prescribed'’.

If the contract is silent as to the type of documentary credit, the courts tend to
accept the presumption that an irrevocable credit was agreed upon'®, as indicated in
the case of Giddens v. Anglo-African Produce Co. Ltd."” In that case, there was a
provision in the contract of sale that a letter of credit was to be ‘established’ with a
certain bank. When the buyers furnished the sellers with a revocable credit, the
seller, not being very happy about the type of credit, refused to deliver the goods.
Commenting on Bailhache J.’s judgment, as previously discussed under section
1.1.), Benjamin offers his interpretation of the outcome by initially clarifying the
meaning of the term °‘established’. In clarifying the judge’s interpretation, he
confirmed that Bailhache J., “read the word ‘established’ as describing the word

‘credit’ and explained that the revocable credit furnished by the buyers could not be
considered an ‘established credit’”®’. In doing so, his Lordship dismissed the
buyers’ application. In other words, Bailhache J. perceived the term ‘established
credit’ as equivalent to an ‘irrevocable credit, and since a revocable credit does not
constitute good security, it cannot be regarded as ‘established’. However, it should
be noted that finalisation of a sales contract has not occurred in cases where the
nature of the credit to be provided or the documents against which payment is to be

made has not been determined.

1.4. Time of the Availability of the Credit and Related Problems with Regard
to Ambiguous Clauses. The Implication of C.LLF. and F.O.B. Contracts

The buyer has a duty to furnish the documentary credit in time; he is responsible

even for the delay which is caused by factors out of his control.*! The time as to

17 1bid at 19.

'8 Cf. UCP art 6(c), under which a credit is assumed to be irrevocable if not stated to be revocable; See also
Appendix C for update of the related section of UCC.

' Giddens v. Anglo-African Produce Ltd (1923) 14 LLL. Rep. 230.
2 Benjamin's Sale of Goods, at § 23-066 p. 1685.

' In Lindsay (AE) & Co Ltd v Cook [1953] 1 Lloyd’s Rep 328, where a delay was caused by the inter-bank
communication, the seller was held entitled to repudiate the contract of sale. Cf Baltimex Baltic

Import and Export Co Ltd v Metallo Chemical Refining Co Ltd [1955] 2 Lloyd’s Rep, 438, where
the parties contemplated a delay. See also Benjamin's Sale of Goods, at § 23-074 p. 1688.
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when the credit is to be available should be followed according to the date indicated
on the contract of sale.”” Usually the sales contract should contain a provision
regarding the time within which the credit is to be available, although no problems
will arise in its absence. If a situation arises where time, for instance, is not
stipulated, or in using the term, it remains unclear as to how it will be implemented
within the contract agreement, it is left to the courts to determine whether or not
the seller is relying on the provision of the credit in order to finance the transaction
and if so, the buyer would be required to open the credit within a reasonable period
of time.” If; rather than specifying a clear date, it is required that a credit be opened
immediately, the buyer must have such time, as is needed by a person of reasonable
diligence, to get such a credit established.** Alternatively, if a credit is to be opened
within a few weeks, then it must be opened within a reasonable time, the period of
which is to be judged on the facts of individual cases.”’ If it is agreed that the
opening of the credit 1s to be conditional upon the seller fulfilling his role and
responsibilities, such as informing the relevant party of the readiness of the goods
for shipment, then as soon as the event has occurred, it is compulsory that the credit

is opened.”® Sometimes the shipment is agreed to be over an expanded period; in

such cases, the credit must be available over the whole period of shipment.?” In

2 Hedley, W., Bills of Exchanges and Bankers' Documentary Credits pp. 286-7.
# Todd, P., Bills of Lading & Bankers’ Documentary Credits p. 61.
4 Garcia v Page & Co. Ltd. (1936) 55 LI LR 391, 392. See generally, Hedley, p. 286.

> See generally, Etablissements Chainbauz SARL v Harbormaster Ltd. [1955] 1 Lloyd’s Rep 303; see also
Sinason Teicher Inter-American Grain Corp v Qilcakes and QOilseeds Trading Co Ltd. [1954] 1
WLR 1394. See also Benjamin's Sale of Goods, at § 23-068 p. 1685.

 Hedley, W., Bills of Exchanges and Bankers' Documentary Credits, (Lloyd’s of London Press Ltd.,
1997) p. 286. See generally, Jack, R., Documentary Credits (Butterworths, London, 1993), at § 3-
26 p. 46. Plasticmoda SpA v Davidson Manchester [1952] 1 Lloyd’s Rep 527. See also Knotz v
Fairclough Dodd & Jones Ltd. [1952] 1 Lloyd’s Rep 226, In this case a provisional invoice was
sent as a prerequisite to a credit being opened. These cases must be distinguished from those where
the opening of a credit is a condition precedent to the existence of a contract of sale. In such a case,

in the absence of a credit facility, there is no contract at all. Trans Trust SPRL v Danubian Trading
Co Ltd. [1952]2 Q.B. 297.

27 Pavia & Co SpA v Thurmann-Nielsen [1952] 2 Q.B. 84; See also, Hedley, W., Bills of Exchanges and
Bankers’ Documentary Credits p.287.
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Garcia v. Page & Co Ltd* there was no express stipulation of time of opening of

the credit in the contract itself. Porter J. was of the view that three months was an
unreasonably long time for the buyer to establish the credit”. Regarding the

reasonability of time, the courts have adopted Lord Watson’s test from Hick v.

Raymond & Reid:*°

“When the language of a contract does not expressly, or by implication, fix any time for
the performance of a contractual obligation, the law implies that it shall be performed
within a reasonable time. The rule is of general application, and is not confined to
contracts for the carriage of goods by sca. In the case of other contracts the condition of
reasonable time has been frequently interpreted; and has invariably been held to mean
that the party upon whom 1t is incumbent duly fulfils his obligations, so long as such
delay is attributable to causes beyond his control, and he has neither acted negligently nor
unreasonably.”’

When addressing ambiguous clauses, it appears that clauses which encompass a
time specification, but are vague as to thetr requirements for opening of a

documentary credit, can be potentially problematic. This is evident in the Sohio

Supply Co. v Gatoil (USA) Inc **case, where the buyer was asked to provide a
documentary credit 10 days before the expected date of loading, as a requirement

stipulated by the contract of sale. The argument was based on the exact
interpretation of the ‘10 day period’, where the seller understood it to mean 10 days
prior to the commencement of the shipping period, unlike the buyer who believed it
ought to be calculated from either the last day or based on the buyer’s estimation of
the day when the ship would arrive. The Court of Appeal found this particular point
irrelevant, but Staughton L. J. demonstrated his preference with the sellers

proposition. His Lordship observed that:

“I have no doubt that the sellers show a good arguable case on that point; I do not think it
would be right for me to say more than that. That makes it unnecessary to consider
whether the affidavit which they produced sufficiently displays a good arguable case on

8 Garcia v Page & Co Ltd (1936) 55 L1 L Rep 391.
2 Ibid at 392.
% Hick v. Raymond & Reid [1893] A.C. 22.

3! Ibid at pp 32-33. In this regard, it was said that this case is not a banking case, but concerns the
obligations of a consignee under a carriage contract. However, the test is of general application.
Cited by Todd, P., Bills of Lading & Bankers' Documentary Credits p. 61.

3 Sohio Supply Co. v Gatoil (USA) Inc. [1989] 1 Lloyd’s Rep 588.
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the point of custom”.>

Another example which can be offered to illustrate an ambiguous term, regarding
the time within which the credit is to be opened, can be seen in Etablissements
Chainbaux S.A R.L. v. Harbormaster Ltd.>* It was a condition in the contract of
sale, that the credit was to be “opened in London within a few weeks”. Devlin J., in
the course of his judgment, treated this as too ambiguous a term regarding time. He
therefore, allowed a reasonable time for opening of the credit. Devlin J. observed
that the requirement to open a credit, within a reasonable time prevails, even where,

under the contract, delivery 1s postponed until a considerable time into the future. In

the above case, where the delivery was not to take place for eight months, he said:

“It is to be observed that the provision as to the letter of credit is to be contrasted with the
provision as to delivery. Delivery 1s not to start until the lapse of eight months; the letter
of credit , on the other hand, is to be ‘opened in London within a few weeks’. It is plain,
therefore, that although the letter of credit 1s to provide for payment against shipping
documents, and therefore payment could not in any event be due until some eight months,
when deliveries started, the buyers offered to establish the letter of credit before that. One
can well understand the business reason for that. Sometimes a letter of credit is wanted
mercly because the seller is unwilling to make arrangements for shipment, which may
involve him in expense, unless he knows he is going to be paid. That might be the normal
case where the scller has got the goods and the only expense he has to incur in relation to
them is to put them on board ship or otherwise arrange for their transport, but in this case
it plainly is not so: the seller had to manufacture the goods, and what he desires is to have
the letter of credit for it is plainly so that he will have assurance, within a few weeks and
before he begins manufacture, that he is certain to be paid and that the labour of
manufacture will not therefore be done in vain.”*

The documentary credit clause, as put to use in Transpetrol Ltd. v. Transél
Olieprodukten Nederland BV>°, was significantly more perplexing, where the buyer
agreed to provide the letter of credit within a period of one day, following his
receipt of the seller’s appointment in relation to a vessel. The ambiguity arose when

it was provided that the seller should give an additional three days to the buyer, of

his notice of intention to nominate. Phillips J. observed that:

“It seems to me that the concept of being required to give a minimum of three days’
notice of intention to nominate is nonsensical. Prima facie such a notice is of no value to

* Ibid at 591.

34 Etablissements Chainbaux S.A.R.L. v. Harbormaster Ltd [1955] 1 Lloyd’s Rep. 303.
33 Ibid at 305 (col. 2).

% Transpetrol Ltd. v Transél Olieprodukten Nederland BV {1989] 1 Lloyd’s Rep 309.
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the buyer for it is implicit that there is the intention to nominate in any event”

Therefore, it was held that the seller’s failure to comply with the stipulation could
not be used as an excuse for the delay in the furnishing of a letter of credit and the
seller had the right to repudiate the contract of sale.*®

1.4.1. Application to C.L.F. Contracts

Most c.i.f. contracts of sale do not specify a time for the furnishing of the credit, but

a date or period for the shipment of goods 1s usually provided.”

If an actual date, as opposed to a period, of shipment is specified in the contract, it
is well established® that the buyer is obliged to furnish the documentary credit at a
reasonable time before that date. The rationale behind this is that, the seller 1s
entitled to have the credit before he actually prepares the goods for shipment.
Nevertheless, different provisions concerning the time for opening the credit can be
made. For example, if the parties agreed by contract that the buyer’s duty to furnish
a credit is dependent on the prior receipt of explicit instructions from the seller, then
the buyer is not obliged, in the meantime, to furnish a letter from the issuing
bankers indicating that the documentary credit will be established as soon as these

instructions are received.*!

When the contract provides a period of shipment, there is an ambiguity over
whether the documentary credit must be furnished on the first day of shipment or at
a reasonable time before that. In the case of Pavia & Co. S.p.A. v. Thurmann-
Nielsen*? where a sale of groundnuts was concerned, a period of shipment, namely

February-April 1949, was provided for in the contract, but the required

37 Ibid at 310-311..
38 Thid at 309.

3 Jack, R., Documentary Credits at § 3-16 p. 42. See also Benjamin's Sale of Goods, at § 23-069 pp. 1686-
7.

0 Plasticmoda Societa per Azioni v Davidsons (Manchester) Ltd. [1952] 1 Lloyd’s Rep 537, 533

Y Nicolene Ltd. v Simmonds [1952] 2 Lloyd’s Rep 419, affd. [1953] 2 Q.B. 543.; See also Benjamin’s Sale
of Goods, at § 23-069 pp. 1686-7.

2 pavia & Co. S.p.A. v. Thurmann-Nielsen [1952] 2 Q.B. 84; For notes of the case, see Chorley & Smart,
Leading Cases in the Law of Banking, 6™ ed., (Sweet & Maxwell, London, 1990) pp. 265-268.
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documentary credit was not furnished until April 22, which was held by the court to
be too late. Denning L.J. said that if there is no express stipulation, the credit must
be opened at the beginning of the shipment period “because the seller is entitled,
before he ships the goods, to be assured that, on shipment, he will be paid. The
seller 1s not bound to tell the buyer the precise date when he is going to ship; and
whenever he does ship the goods, he must be able to draw on the credit. He may
ship on the very first day of the shipment period.”* It is possible to draw two
perspectives from this assertion, one of which is at the very latest, a letter of credit
must be opened on the first day of shipment. Secondly, this in effect also suggests
that the documentary credit should be opened at the very latest, at a reasonable time
before commencement of the shipping period, since the seller is entitled to be

assured of payment before he actually initiates the shipment.**

Two years later, in the case of Sinason-Teicher Inter-American Grain Corporation
v. Oilcakes and Qilseeds Trading Co. Ltd.*  Lord Denning expressly supported the

second view. In this particular case, a contract for the sale of barley called for
shipments during October-November 1952, but the sellers cancelled the contract
when the buyers failed to furnish a bank guarantee by September 10, which was
long before the shipping period. The Court of Appeal held that the buyers had not
been in default. Lord Denning said “The correct view is that, if nothing is said about

time in the contract, the buyer must provide the letter of credit within a reasonable

time before the first date for shipment. The same applies to a bank guarantee”.*®

1.4.2. Application to F.O.B. Contracts

In an fo.b. contract, the buyer often has the right to determine the date of

“ Ibid at pp. 88-89.
% Benjamin’s Sale of Goods, at § 23-069 p. 1686.

¥ Sinason-Teicher Inter-American Grain Corporation v Oilcakes and Oilseeds Trading Co. Ltd. [1954] 1
WLR 13%4.

% Tbid at 1400.
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shipment'’ (though an fo.b. contract allows the seller to make a shipping

arrangement). It was argued in Ian Stach Ltd. v. Baker Bosley Ltd.*® that, the

documentary credit had to be opened at a reasonable time before the date
nominated by the buyer in the shipping instruction. Diplock L.J. in that case

disagreed with such a rule since;

“the buyer would not know how long it would take to bring the goods from the place
where they were and transport them to the port: he would not know in a case of this kind,
and did not know, whether or not the goods had to be rolled to order or whether they
were in stock or whether they were partly rolled. It seems to me that in a case of this
kind, and in the case of an ordinary f.0.b. contract financed by a confirmed banker’s

credit, the prixga facie rule 1s that the credit must be opened at latest...by the earliest

shipping date™™.
To sum up, no hard and fast rule can so far be drawn from the study of the cases

involving either cif or fo.b. contracts on when the buyer should open the
documentary credit in cases where the sales contract only provides for a period of
shipment without an exact date for furnishing the documentary credit. The rule
expressed by Lord Denning in Sinason-Teicher’® was that the documentary credit
should be opened at a reasonable time before the first day of the shipment period is
to be welcomed by the seller. This view enables the seller to prepare the goods for
on-time shipment.*!

2. Agreed Variation and the Effect of Non-Compliance by the Buyer where
the Seller Accepts a Non-Conforming Letter of Credit

2.1. The Amendment of the Credit. Both the Buyer’s and Seller’s Consent are
Necessary

The amendment of a credit is possible, if it is proposed by the buyer (the applicant
of the credit) either with the seller’s (the beneficiary’s) agreement or at his request.

The amendment itself is a matter between the issuing bank and the seller, perhaps

Y7 Jack, R., Documentary Credits, at § 3-20 p. 43.

* Ian Stach Ltd. v Baker Bosley Ltd [1958] 2 Q.B. 130. This is a case where a sale of steel plates on f.0.b.
terms was concerned.

¥ 1bid at 143-4.

* Sinason-Teicher Inter-American Grain Corporation v Qilcakes and QOilseeds Trading Co. Ltd. [1954] 1
WLR 1394.

31 Tbid at 1400.



Chapter Seven: Disputes on the Underlying Contract 358

via an advising bank and the seller.”

2.1.1. The Legal Position
A bank’s undertaking embodied in a letter of credit, constitutes a binding contract

between the bank and the beneficiary. In the same way that a contract can only be
altered by the consent of all parties to it, a bank’s undertaking contained in a
documentary credit can only be amended by the bank giving the undertaking and
the seller. The consent of the advising bank is required, if it needs to confirm the
credit. For the obvious reason, that the credit is issued on the buyer’s instruction, it
is implicitly necessary to have his agreement for any amendment to the credit.”

In practice, the applicant initiates the amendment of the credit by instructing the
issuing bank of such amendment. Such amendment may also be initiated by the
seller. The seller will make such a request, if he is unhappy about the terms and
conditions of the credit at the time the credit 1s advised to him. Amendment could
also take place where the seller is in need of extension of the shipping period or
where the type of certificate that is required in the credit is not obtainable. If the
seller finds the terms of the credit, as advised to him, are unacceptable, very often, it
will amount to a rejection of the credit. In practice, the seller is often reluctant to
object to an amendment that has been initiated by him, and it may be the case that
he is not even entitled to do so, depending on the merits of each case. Where a
seller is faced with an amendment to a credit, which is unacceptable, he is entitled

to inform the bank that it is unacceptable to him, stating that he intends to comply
with the credit as originally advised in accordance with Article 9(d) of the UCP,

which provides that the bank’s undertaking cannot be amended without the consent
of the other parties concerned i.e. banks and the beneficiary. Without the consent of

those who are involved in the credit transaction, the credit remains unchanged.’*

% Jack, R., Documentary Credits, at § 3-33 p.49.

3 See Article (9)Xd) of the UCP.; see also, Rosenblith, R.M., ‘Modifying Letters of Credit; The Rules and
the Reality’ 19 Uniform Commercial Code Law Journal (1987) 2435, at 246, n.3.

 For an example of amendments being accepted and rejected, see Ficom SA v Sociedad Cadex Ltda
[1980] 2 Lloyd’s Rep 118 at 127 and of amendments simply not being accepted, see United City
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2.1.2. Problems in Practice
After the buyer instructs the issuing bank to make an amendment, if the issuing

bank agrees with it, it will instruct the advising bank of the amendment. Finally, the
amendment will be advised to the seller, usually in the form of a statement,
confirming that the credit has been amended. It is not always the case that the seller
will be requested to inform the bank of the acceptance of the amendment. It is not
surprising to note that 1t 1s frequently not so, and it is then for the seller himself to
object to the amendment of his own accord, assuming that he is aware of his right
to reject amendments.” This is particularly the case, when it is evident that the
document neglects to suggest that it 1s an offer from the bank to the seller that the
credit should be amended as such®. Following rejection of the amendment on the
part of the seller, 1t 1s concetvable that the seller can regard any insistence by the
bank in relation to such an amendment, as a repudiation of the credit and thus claim

damages against the bank. Or another option 1s that the buyer may be specifically
requested, by the seller to withdraw the instructions for the amendment. Should the
buyer refuse to accept such a request, then taking both positions into consideration,
it 1s evident that the sellers’ would prevail. It has been suggested that in compliance

with the unamended credit, the seller could alternatively present the documents

Merchants v Royal Bank of Canada [1979] 1 Lloyd’s Rep 267 at 275, per Mocotta J, See also Jack,
R., Documentary Credits, at § 3-34 p. 49.

% For the seller to have a right to reject amendment is quite an odd and excessive right as the seller is
required to do nothing for the credit to be established, why should not the same rules apply upon an
amendment? But as suggested by an American commentators, Rosenblith, supra note 53, p.245, at

248. “where all parties are proceeding in good faith, there 1s no problem... But parties may not
always proceed ‘in good faith’ or their interest in performance of the underlying sales contract may
change, and that 1s where resort to legal niceties leads”. In the United States, the legal position 1s
that the applicant’s consent is not necessary for the amendment to bind issuer and beneficiary, as
long as these two players both consent. Consideration is not essential to support a modification to
1ssuer’s engagement under a letter of credit. (UCC § 5-105) (see Givray, A.J.; Chapman, C.J.;
Doub, J.C; Gabriel, H.D; Hisert, G.A; Luttrell, R.T., IIT, Wunnicke, B., ‘UCC Survey: Letters of

Credit’ 46 The Business Lawyer (1991) p.1579, at 1621.

** The position was illustrated by the standard form for amendments issued by the ICC (ICC Publication
No. 416, page 47. The new forms, Publication No. 516, which says, “[t]he above mentioned credit
1s amended as follows”, and “this amendment 1s to be considered as part of the above mentioned
credit and must be attached thereto”. As an example of an amendment which beneficiaries felt
bound to accept even though it was strongly against their interest to do so, see Astro Exito
Navegacion SA v Chase Manhattan Bank NA [1983] 2 AC 787, headnote. Cited by Jack, R.,
Documentary Credits, at § 3.36 p. 51.
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directly to the bank and should the bank thereupon refuse to accept them, it would
follow that the bank would then be held liable to the seller.’

The new Article 9 d (11) of the UCP, covers the situation where the seller is silent
following receipt of an amendment. The position is the same as that established by
legal principle. If the seller does not indicate his acceptance or rejection of
amendment, either by words or conduct, the Article provides that his silence is not
to be taken as an acceptance of it.”® This sounds justifiable when advice of the
amendment is to be construed as an offer from the bank to the beneficiary: unless
something can be found which 1s to be taken as indicating his acceptance of that

offer, it remains simply an offer.”

In accordance with Article 9(11) of the UCP, 1t 1s provided that although the credit
itself appears not to have been amended following acceptance of it by the
beneficiary, it is not down to the issuing bank to revoke an amendment which it has
advised. °®° From this, it is evident that a confirming bank will be found to be obliged
by an amendment, which it has merely passed on, without making it specifically
clear upon doing so, that they have no intention of adding to its confirmation, but
are merely advising it. A consequence of 1t adding its confirmation is that, until such
amendment is accepted, the credit remains unamended and the bank continues as a
confirming bank in regard to it. Upon acceptance of such amendment, the credit can

then be amended, and it is a requirement that the bank ceases to be bound by its

37 See Jack, R., Documentary Credits, at § 3-36 p. 51. See same source for seller’s remedies at p. 105.

% The same position holds in the US as well, see Atari, Inc. v Harris Trust and Savings Bank_$59 F. Supp.
592 (N.D. IIl. 1984) [Note, Rosenblith, supra note 53 at 252 criticised that “[t]he Atan court ...
made a correct conclusion but for a possibly incorrect reason™. ).

* Compare Opinions (1980-1981) of the ICC Banking Commission, ICC Publication No.399, Reference
71, where the Commission decided by a majority that the beneficiary’s consent to an amendment

had to be an express acceptance and could not be implied merely from his silence. See also,
Rosenblith, supra note 53 p.245, at 249.

% Jack, R., Documentary Credits, at § 3-39 p. 52.
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confirmation.®’ Consequently, the seller has the choice of whether or not to
conttnue with a confirmed credit.

It 1s also evident from Article 9 d (iv) of the UCP, that the seller cannot be selective
of which amendments to accept and which to disregard, where several options are
initially offered in one advice. This is based on the legal theory of ‘offer and
acceptance’. In cases where there are a number of amendments within one advice, if
the buyer accepts certain amendments, this would constitute a counter offer in
which it is up to the bank to accept or not. Where the beneficiary demonstrates such
selective choices in relation to which amendments to accept and to reject, this
constitutes a counter offer and the bank can subsequently decide on whether to
accept 1t or not. Yet, such an amendment may become binding if all parties
concerned have agreed to it. However, one cannot assume from Article 9 d (iv) of
the UCP, that a partial acceptance necessarily signifies that the amendments have

been totally refused. Conversely, such partial amendment will not be given any

significance. Therefore, after partial acceptance, the seller’s position, will be similar

to that if he had kept silent, in that his options would remain open®.

2.2. The Seller’s Waiver of Non-Furnishing the Credit

It 1s submitted that 1t 1s open to the seller to accept a different type of credit, where
that accepted type provides less security. It sometimes happens that a seller raises
no objection to a credit which does not conform but proceeds as if it was a
conforming credit. There are three potential possibilities which can arise as a result
of this situation®. Firstly, it may be possible that the seller is observed as having
waived the irregularity. Another possibility is that he may be held to be estopped
from objecting at a later date. However, in practice, it i1s apparent that little
distinction 1s made between the above mentioned two possibilities, and there is a

tendency to focus on the former. The final possibility is that a variation may be held

%1 Tbid.
62 1hid at 53.
63 Ibid at 48.
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in relation to the underlying contract. In other words, from viewing the actions of
the parties, where they are seen to be in agreement of utilising the same format of

credit as they had when they had initially opened it, it can be presumed that they are

open to utilising a flexible and varied approach.

The seller may, by his conduct, be assumed to have waived his right to demand
another type of credit which 1s of greater security even without giving reasonable
notice. This can be seen in the case of Panoutsos v. Raymond Hadley
Corporation,®* where the seller accepted payments for a number of shipments by
means of a credit which was not confirmed instead of the one agreed upon in the
sales contract which was by confirmed credit. The seller was held not to have the
right to repudiate such payment since he had apparently waived the buyer’s breach
of condition, in failing to provide a confirmed credit. In this regard, Viscount

Reading CJ. observed:

“In Bentsen v. Taylor, Sons & Co.®> Bowen L.J. stated the law as to waiver thus: ‘Did the
defendants by their acts or conduct lead the plaintiff reasonably to suppose that they did
not intend to treat the contract for the future as at an end, on account of the failure to
perform the condition precedent?’ Reading sellers for defendants and buyer for plaintiff
in that passage, it applies exactly to the present case. The sellers did lead the buyer to
think so, and when they intended to change that position 1t was incumbent on them to
give reasonable notice of that intention to the buyer so as to enable him to comply with
the condition which up to that time had been waived.”*

With reference to the doctrine of estoppel, it is apparent that it shares similar
features to that of the doctrine of watver. To illustrate this, it is evident in situations
where the seller has made representation to the effect of claiming his strict legal
rights, upon which the buyer has relied at his expense.®’ In this case the seller will

be estopped. In addition to this, when considering the waiver, representation could

still be implied from words or behaviour, and the estoppel would thus act as a

%4 Panoutsos v. Raymond Hadley Corporation [1917} 2 K.B. 473.
55 Bentsen v. Taylor, Sons & Co[1893] 2 Q.B. 283, a case on a sales contract.
% 11917] 2 K.B. 473, at p. 478.

57 Todd, P., Bills of Lading & Bankers' Documentary Credits p. 67. However, Lord Denning MR., in WJ
Alan & Co. Ltd, v El Nasr Export and Import Co [1972] 2 Q.B. 189, at 213 stressed that a person
was entitled to rely on the waiver despite no detriment having occurred as a result of acting on 1t.
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preventative mechanism by stopping the seller from later going back on his word

with relation to representation, without giving adequate notice.®® In Soproma S.p.A

v. Marine and Animal By-Products Corporation®®, McNair J. clearly emphasised
that there was no apparent difference when the matter was addressed as either

waiver, variation or estoppel. He said:

“the material question is as to the effect of the seller’s acceptance of the letters of credit.
On the assumption stated, the sellers could, I think, plainly have treated the buyer’s
failure to open proper letters of credit as a breach of condition entitling them to rescind
and claim damages.... In my judgment, by so acting, the sellers must be taken to have
accepted the position that their letters of credit were in order, and not having at any time
given notice to the buyers that they required letters of credit in strict conformity with the
contract, they are precluded (whether the matter is put as waiver, variation or estoppel)
from now saying that the letters of credit were not in order and did not accurately define
the contractual mode of obtaining payment including the period of availability....Unless
the concession asked for by the sellers had been granted, the sellers would have been in
plain default since by shipping the whole 600 tons under one bill of lading they had put it
out of their power to tender two bills of lading, namely, a separate bill of lading under
cach letter of credit. Accordingly, they can only succeed in the present case if they can
establish that in law they made a valid tender of documents under the letters of credit as
modified and within the period of availability of these letters...”"”°

It 1s practically important, especially when a series of shipments are involved in a
contract, to consider whether the seller has waived the breach or has agreed to a
variation of the contract. If the seller waives an objection concerning a documentary
credit furnished regarding one shipment, he is entitled to give notice to insist on
strict compliance regarding the remaining shipments. However, if the acceptance of
a non-conforming credit involves a variation of the contract of sale, it may affect
the entire transaction. Very often, the courts treat the seller’s acceptance of a non-

conforming credit as waiver.”' In the leading case of waiver, Panoutsos v. Raymond
Hadley Corporation’, the sellers did not insist on the confirmed credit after the first

° See the judgment of Balihache J. in Panoutsos v. Raymond Hadley Corporation [1917] 1 K.B. 767, at
pp. 769-770.

* Soproma S.p.A v Marine and Animal By-Products Corporation [1966] 1 Lloyd’s Rep 367.
"11966] 1 Lloyd’s Rep. 367, 386 (col. 2).

! For more authorities on waiver, see Panoutsos v Raymond Hadley Corporation [1917] 2 KB 473, 477-
478. See also Plasticmoda Societa Per Azioni v Davidsons (Manchester) Ltd [1952] 1 Lloyd’s Rep
527, Ian Stach Ltd v Baker Bosley Ltd [1958] 2 Q.B. 130, Frust (E) & Co v WE Fischer Ltd [1960]

2 Lloyd’s Rep 340; Soproma S.p.A. v Marine and Animal By-Products Corporation [1966] 1
Lloyd’s Rep 367.

2 Panoutsos v Raymond Hadley Corporation [1917] 2 KB 473.
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of a number of shipments. The sellers were held to have waived their right to a
confirmed credit, not only in relation to the shipment in question, but also in
relation to the subsequent shipments. To avail themselves of a confirmed credit, the
sellers are required to lodge the buyers with reasonable notice before any
confirmation takes place. However, waiver of a right in respect of the first shipment
will not necessarily preclude the seller from reasserting his right in respect of a
subsequent shipment. It was made clear in Cape Asbestos Co Ltd v. Lloyds Bank
Ltd,” that the bank was able to revoke a revocable credit even without notice. The
defence raised by the bank was that the bill of lading tendered did not conform to
the terms of the credit because it (the bill of lading) was made out to the order of
the buyers instead of being to the order of the defendant bank. The sellers had
argued that since the bank had accepted the bill of lading, it had waived its right to

reject on those grounds regarding the following shipment. Bailhache J. said,

“That case [Panoustos] was an authority for the proposition that where an act had to be
done by the buyer of goods, such, for instance, as the opening of a confirmed banker’s
credit, and he did not perform that act, and the seller nevertheless went on delivering the
goods with knowledge that the act had not been performed, the seller could not suddenly
cancel the contract and refuse to make further deliveries without giving the buyer
reasonable notice of his intention so as to give the buyer an opportunity of putting himself

right. That case was no authority for the proposition, that where an act had to be done
periodically, as, for instance, the delivery of a bill of lading in such a case as the

present, the fact that it had been done irregularly in the past justified the assumption that
the irregularity would be waived in the future. The Panoustos case had only reference to
an act which had to be done once and for all, and not to an act which had to be done

periodically.””
From the above mentioned cases, it can be gathered that there appear to be two

ways in prescribing how the waiver act is to be accomplished. The first method
prescribes that the act should be done “once-and-for-all’’ as was the case in the
confirmation of the credit in Panoustos”. The other method which has to be done in

a periodical fashion, can be illustrated in the case where tendering bills of lading

takes place for each shipment, as in.Cape Asbestos.”

B Cape Asbestos Co Ltd v Lloyds Bank Ltd [1921] W.N. 274.

™ Cape Asbestos Co Ltd v Lloyds Bank Ltd[1921] W.N 257 (col.2).[emphasis added].
"Panoutsos v Raymond Hadley Corporation [1917] 2 KB 473).

’® As explained by Todd. P., Bills of Lading & Bankers’ Documentary Credits p. 69.
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The Court of Appeal in W.J Alan & Co. Ltd. v. El Nasr Export and Import Co.”,

had a difference of opinion. It was evident in this case that the buyers were in
agreement, under the contract of sale, to provide a confirmed credit which would
cover the sale on the terms of f.0.b. of two cargoes of coffee priced at 262 Kenyan
shs, per ton. When the buyers offered sterling, in order to represent their confirmed
credit, no objection was voiced. At the same period of time, an extension was
requested on the part of the sellers once they had started to utilise the credit.
Following the second shipment, but prior to the documents being presented, the
pound sterling was devalued, whilst the Kenyan currency did not alter. Subsequent
to the payment being made in sterling under the confirmed credit, the court refused
the seller’s application, which attempted to claim damages based on the difference
in the exchange rate. The court said “the sellers, by their conduct, waived the right
to have payment by means of a letter of credit in Kenyan currency and accepted

978

instead a letter of credit in sterling”””. Lord Denning MR., stressed that a person

was entitled to rely on the waiver even though no consideration had moved from
him and despite no detriment having occurred as a result of acting on it.” Megaw
L.J. offers the following judgment which appears to support the above, but based
on a different foundation; “As I see it, the necessary consequence of that offer and
acceptance of a sterling credit 1s that the original term of the contract of sale as to
the money of account was varied from Kenyan currency to sterling”. In offering

his point of view, his Lordship went on further to say that; “if there were no

variation, the buyers would still be entitled to succeed on the ground of waiver”®'.

In the case of Glencore BV v. Lebanese™’, a sale of 25,000 tons of wheat at the

" WJ Alan & Co. Ltd. v El Nasr Export and Import Co [1972] 2 Q.B. 189.
" Ibid, at 214, per Lord Denning MR.

” Ibid at 213.

% Ibid at 217.

8 Ibid, at 218.

82 Glencore BV v Lebanese [1997] 4 All ER 514.
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price of US§$135 per tons was concluded. The buyers undertook to pay an addition
of $7 per tons if they failed to accept the quantity as contracted. The terms of the
contract specified f.o.b. shipment on a vessel chartered by the buyers and that
payment was to be by an irrevocable and confirmed letter of credit. The buyers
stipulated that payment under the letter of credit would be made based on the terms
that the sellers presented bills of lading issued as ‘freight pre-paid’ in order to
comply with the requirements imposed on them by the principal. The buyers’ vessel
was late arriving at the loading port and gave notice of readiness one day later than
the agreed date. Due to the delay, the sellers refused to load and made extra-
contractual demands for pre-payment of the price and for an additional payment of
$7 per tons. The buyers claimed for damages for the sellers’ act. The Court of

Appeal held in favour of the seller. Evans L.J. commented obiter that:

“what may be called the classic rules of estoppel and waiver can apply in circumstances
such as these (the acceptance of non-contractual goods delivered under a sales contract),
so as to prevent a party who fails or refuses to perform the contract from relying upon
conduct by the other party which would otherwise justify his doing so. The occasions
when these rules may be involved in these circumstances are limited, for example, by the
fact that it is rarely if ever possible to imply an unequivocal representation of fact from a

party’s silence on the relevant issue.”*”

In the absence of any unequivocal representation by the sellers that they
relinquished or would relinquish their rights arising out of the buyers’ failure to
open a letter of credit in the form required by the sales contract, the sellers could
not be said to have misled the buyers into believing that the freight pre-paid
requirement was no longer important to them.

In conclusion, it can be established that both the waiver and estoppel doctrine are
only considered effective in situations where, the stipulation has only been added
for the purpose of directly benefiting the party who initially waived it, or who has
been estopped from relying on it.** It should be noted that whether the seller’s

conduct amounts to waiver or evidences a variation of contract, depends on the

% Ibid at 527. Since the buyers in that case did not suggest that these rules apply there, and therefore Evans
LJ just left it at that.

84 Todd, P., Bills of Lading & Bankers' Documentary Credits p. 69.
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circumstances of individual cases.” A variation cannot be effective unless it is
supported by consideration.*
3. The Seller’s Remedies for the Buyer’s Failure of Duty

3.1. The Seller’s Right to Terminate the Sales Contract if the Credit is Not
Opened

No doubt, the seller is under no obligation to ship the goods until a credit
conforming to the sales contract has been opened. Since “time is of the essence”,
the seller 1s entitled to terminate the contract if the credit is not opened by a date as
stated 1n the contract or by a time which may be determined from it. Very often, the
time for the opening of the credit can only be determined by the interpretation of
“reasonable time”.®” The seller can terminate the contract by serving a notice giving
the buyer a reasonable date by which the credit must be provided. If the buyer

defaults, the seller may then cancel the contract and claim damages.

Sir Nicholas Browne-Wilkinson V-C said in British and Commonwealth Holdings
plc v. Quadrex Holdings Inc.*® that, “where, if a time for completion had been

specified in the contract, time would have been of the essence, the innocent party

can make time of the essence by serving a reasonable notice to complete even

though the guilty party has not been guilty of improper or undue delay”.*

The seller’s right to repudiation is justified where, upon the buyer being allowed to
open a credit within a specified time, the seller must equally hold a night to end the
contract.” This is because the behaviour of the buyer merely signifies a repudiation

of the contract.

%> See Siporex v Banque Indosuez [1986] 2 Lloyd’s Law Rep 146, at 163-164, where the buyer failed to
establish a waiver nor an estoppel; See also Benjamin's Sale of Goods, at § 23-076 pp. 1688-89.

8 See Chitty, J., Chitty on Contracts: General Principles Vol. 1 (28th ed) (Sweet & Maxwell, London,
1999) at § 23-034 p 1156.

87 See, Section, ( 1.3) supra.

®® British and Commonwealth Holdings plc v. Quadrex Holdings Inc[1989] Q.B. 842.
® Ibid at 858.

0 Jack, R., Documentary Credits, at § 3-25 p. 46.
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3.2. The Seller’s Remedies Against the Buyer for Damages

The seller holds the right to claim damages from the buyer, if the nonperformance
of the contract is due to the buyer’s failure in opening a conforming credit.’® The
assessment of the seller’s loss in these cases, stems from the same fundamental
principles that are applicable in situations in which a buyer is found to have rejected
a sale contract. However, it 1s claimed that other relevant rules concerning damages
are referred to.”” In summary, the damages will usually be assessed by deducting the
contract price from the market price of the goods.” If the buyer knows of some
special circumstances during the conclusion of the contract, an alternative measure

of damages will be applied. For instance, it is evident from Trans Trust SPRL v

Danubian Trading Co. Ltd.”, that the buyers were already aware that the sellers
would not be able to buy in the goods if they, the buyers, had failed to open the
credit. The plaintiffs were awarded “a sum equal to the profit which they would

have made if the credit had been opened and the successive sales had gone
through”.”

Section 2-325(2) of the UCC states that issuance of the credit discharges the
applicant only if the credit is not dishonoured.” Therefore, the seller is entitled to
sue the issuer on the credit and sue the buyer on the underlying obligation®’, if the

credit 1s dishonoured.

*! For more on the question of damages, see the case of Heisler v Anglo-dal Ltd. [1954] 2 All ER 770. See
on damages generally, Schmitthoff, C.M., Schmitthoff’s Export Trade: The Law & Practice of
International Trade 9th ed (London, Stevens & Sons, 1990) p. 421.

%2 Jack, R., Documentary Credits, at § 3-28 pp. 47-48.

M See Sale of Goods Act 1979, 5.50. In Ian Stach Ltd, v Baker Bosley Ltd. [1958] 2 Q.B. 130, the plaintiff
sellers were entitled to recover the difference between the contract price and the market price,
which they had already obtained on a re-sale of the goods.

*4 Trans Trust SPRL v Danubian Trading Co Ltd [1952] 2 Q.B. 297.
» 1bid at 300.

* For more authorities, see Bank of United States v Seltzer (233 AD 255 NY 637 (1931)); Greenough v
Munroe (46 F2d 537 (SDNY), aff’d, 53 F2d 362 (2d Cir.), cert. Denied sub nom; Irving Trust Co.
v Oliver Straw Goods Corp., 284 US 672 (1931)). See also § 5-117 of the UCC.

*’ CfUCC § 3-310 (similar rule for transactions involving negotiable instruments).
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According to Dolan, it is argued that, the duty of the buyer to pay the seller on the
banker’s default is justifiable. “If the applicant is a general depositor, he loses his
deposit and becomes a general creditor and must then pay the beneficiary; yet there
1s no double loss. The applicant, even though he must pay the beneficiary, faces
only one loss — that of his deposit. The money he pays the beneficiary is in return

for the benefit the applicant receives out of the underlying contract”.”

3.3. Consequences of Failure to Open Credit, or Failure to Provide Reliable

and Solvent Paymaster”

3.3.1. The Seller’s Right to Claim Loss of Profit on Transaction
The provision of a credit 1s more than simply a way of paying the price, since the

seller may use such a credit as securty to raise finance for the transaction, for
instance by purchasing the goods. Thus, if the buyer fails to open such a credit he is,
then, in breach of contract. The seller, therefore, will be entitled to claim damages

that are available under ordinary principles applicable to contractual damages. This

can be seen in the case of Trans Trust S.P.R.L. v. Danubian Trading Co. Ltd."™
The buyers failed to open the credit related to the sales contract. The sellers

subsequently used the loss of profit, which they could have potentially made
following the sale, as the basis to their claim of damages. The buyers were held'®! to
be in breach of contract. The buyers’ argument was that the sellers could have
resold at a profit since the steel market was rising.*? Thus, the damages should be
nominal only. The sellers for their part, claimed that they had not resold the steel at
profit because in the absence of a credit, they were unable to purchase it from the

manufacturers. That is to say, they were relying on the provision of the credit to

® Dolan, The Law of Letters of Credit. Commercial and Standby Credits. Revised edition. (Warren,
Gorham and Lamont, 1996) p. (12-18).

 Todd, P., Bills of Lading & Bankers’ Documentary Credits p. 69.

'OTvans Trust SPRL v Danubian Trading Co Ltd [1952] 2 Q.B. 297, see also Todd, P., Bills of Lading &
Bankers' Documentary Credits p. 71.

""" Trans Trust SPRL v Danubian Trading Co Ltd [1952] 2 Q.B. 297, 298.
%2 Tbid at 305.
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finance the transaction. Denning L.J., regarding treating the provision of the credit
as simply an alternative way of paying the price, said:

“This argument reminds me of the argument we heard in Pavia & Co. v. Thurmann-
Nielsen.'® It treats the obligation to provide a credit as the same thing as the obligation
to pay the price. That is, I think, a mistake. A banker’s confirmed credit is a different
thing from payment. It is an assurance in advance that the seller will be paid. It is even
more than that. It 1s a chose in action which is of immediate benefit to the seller. It is
irrevocable by the banker, and it is often expressly made transferable by the seller. The
scller may be relying on 1t to obtain the goods himself, If it is not provided, the seller may
be prevented from obtaining the goods at all. The damages he will then suffer will not in
fact be nominal. Even if the market price of the goods has risen, he will not be able to
take advantage of the rise because he will not have any goods to resell. His loss will be
the profit which he would have made if the credit had been provided. Is he entitled to
recover that loss? I think he is [subject to the normal rules of remoteness of damage in
contract]...”!%

Upon the same ruling, this could be applied to a falling market. In the case of Ian

Stach Ltd. v. Baker Bosley Ltd."™, the sellers repudiated the sales contract due to
the fact that the credit had not been opened 1n time. Diplock J., in the course of his
judgment, explained that the measure of damages was the difference between the

contract price and market price at the time of repudiation'™.

3.3.2. Position Where There are a Number of Shipments'”’

In the case of Urquhart Lindsay & Co. v. Eastern Bank Ltd.,'®® the sales contract

was for a number of shipments of machinery by installments. It was agreed that
payment for each installment was to be by irrevocable letter of credit. The buyer,
upon completion of two installments and having paid for them, disputed the amount
payable on the third installment. The bank, on the buyer’s instructions, refused to
pay. When the seller sued the bank, the main question was in relation to the

measure of damages. In the main course of judgment, the bank was of the view that

'% Pavia & Co SpA v Thurmann-Nielsen [1952] 2 Q.B. 84.

'%411952] 2 Q.B. 279, 305 (bottom).
' Jan Stach Ltd. v Baker Bosley Ltd [1958] 2 Q.B. 130.

'% Ibid at 145. Diplock LJ. said “The measure of damages is the loss of profit on the transaction, since the
defendants must have known that their failure to provide the letter of credit would make it
impossible for the plaintiffs to carry out the transaction. I think, therefore, that probably the right
basis 1s loss of profit”. 145.

7 Todd, P., Bills of Lading & Bankers’ Documentary Credits p. 71.
'% Urquhart Lindsay & Co. v. Eastern Bank Ltd [1922] 1 K.B. 318.
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they had merely undertaken to pay money, and that the amount of damages for non-
payment of money was only the amount of the money itself. The sellers, on the
other hand, were of the view that the position was the same as if the buyers had
themselves refused to pay for the goods. Rowlatt J. expressed concern to the
consequences of the buyers’ refusing to pay on the installment. He reached the
conclusion that the sale by installments would entitle the sellers to cancel the entire
transaction. That is to say, the sellers were able to deem the non-payment of the one
installment as a ground for bringing the entire sales contract to an end. By doing so,
the sellers would be released from any obligation, not only under this particular
shipment, but under any further shipment as well. Indeed, the sellers’ loss was
therefore their loss of profit on the entire transaction, not only non-payment for one
shipment. Similarly, on the same grounds, the sellers could have recovered this in an

action against the buyers. Rowlatt J. said:

“Now 1f a buyer under a contract of this sort declines to pay for an installment of the
goods, the seller can cancel and claim damages upon the footing of an anticipatory breach
of the contract of sale as a whole. These damages are not for non-payment of money. It is
true that non-payment of money was what the buyer was guilty of, but such non-payment
is evidence of a repudiation of the contract to accept and pay for the remainder of the
goods; and the damages are in respect of such repudiation.”'?”

To conclude, the buyer i1s seen to be in breach of the sales contract in cases where

he fails to open a credit, or if the credit fails to operate. Moreover, if the breach has

occurred, it should not be regarded as simply being non-payment of money. It is

submitted that the credit means much more than simply payment of money. Thus, as

summarised by Todd, “the damages are not limited to the payment of the price, but

will be anything that is recoverable under ordinary principles applicable to
» 110

contractual damages”.

4. The Seller’s Duties Once a Credit Has Been Opened

4.1. Seller’s Duty of Warranty
Under s.5-111(1)""" of the UCC the seller has a duty of warranty (that the

109 Thid at 323 (bottom)- 324 (top):
"9Todd, P., Bills of Lading & Bankers * Documentary Credits p. 72.
''1 See Appendix C for update, Section 5-110.
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documents actually comply with the terms of the credit), an obligation that is

usually neglected by commercial lawyers and courts. Dolan suggested that warranty

should play an important role in letter of credit disputes, in which the account party

112

alleges that the seller (the beneficiary''*) has engaged in fraud.'"

First of all, what does the warranty do? The warranty often gives the complaining

114

buyer (the account party ), an adequate remedy at law which deprives him of the

equitable relief. It also gives independent significance to the seller’s certificate
(common 1in standby letter of credit transactions) and thereby overcomes the
implication that the purpose of the certificate is to give the buyer a fraud defence to
a claim for payment under the credit. Furthermore, the warranty relieves the buyer
from the sometimes burdensome proof problems in his action for damages against a

seller who has obtained payment under the credit with latently defective documents.

4.1.1. The Nature of the Warranty

4.1.1.1. “Conditions of the Credit”

To understand the nature of the warranty, first of all, knowing the meaning behind

the term “conditions of the credit”'"” is vital, since only under those “conditions”

should the warranty apply. In letter of credit law, that term signals the independence
principle, 1.e. the concept that the credit and the transaction, out of which it grows,

are independent.’ ° It is of utmost importance that the warranty does not extend to

'12 See the beneficiary’s duty of warranty under § 5-111(1) when it transfers or presents the documents.
See also Dolan, J.F., ‘Letters of Credit, Article 5 Warranties, Fraud, and the Beneficiary’s
Certificate’ 41 The Business Lawyer (1986) 347 at 351.

113 Dolan, supra note 112 at 347. See also, Ballen, R., and Diana, N., ‘UCC Article 5 (Letters of Credit),
45 The Business Lawyer (1990) 1521, at 1590; Givray, A.J.; Chapman, C.J.; Doub, J.C; Gabriel,
H.D; Hisert, G.A; Luttrell, R.T., IIl; Wunnicke, B., supra note 55 at 1682; Barnes, J.G., and Byme,
J.C., ‘Letters of Credit: 1995 Cases’ 51 The Business Lawyer (1996) 1417 at 1430.

"4 The § 5-111(1) warranty runs to “all interested parties”, which means people other than the account
party can enforce the warranty. See also, Givray, ‘Letter of Credit’ 44 The Business Lawyer (1989)
1567, at 1651; Dolan, The Law of Letters of Credit. Commercial and Standby Credits p. (4-15).

' UCC § 5-111(1) provides: “Unless otherwise agreed the beneficiary by transferring or presenting a
documentary draft or demand for payment warrants to all interested parties that the necessary conditions
of the credit have been complied with. This 1s in addition to any warranties arising under Article 3, 4, 7
and 8.

"' In an American case of Wichita Eagle & Beacon Publishing Co v Pacific Nat'l Bank, 493 F.2d 1285,
1286 (9™ Cir. 1974), it was noted that: “the basic purpose of letters of credit [is] ... providing a
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the “condition of the underlying transaction”.'!” (See Appendix D, Section (5), for
more on ‘warranty’ under the revised Article 5 of the UCC).
The seller’s warranty, under article 5, does not extend to obligations under the sales

i18

agreement between himself and the buyer.”™ Section 5-111 relates only to the

beneficiary’s (seller’s) obligations under the credit. The obligations under the credit,
imposed on the seller, may be harsher or less harsh than the ones under the sales
contract depending on each individual case.'" The buyer will often stipulate that the
seller should present a commercial invoice, bill of lading, certificates of origin and
insurance, and a draft in negotiable form. The seller may not have any obligation
under the sales contract to provide some of those documents to the buyer, but the
seller must tender those documents to the bank (the issuer of the credit) in order to

d 120

fulfill his obligations under the credit, and thus to get pai This independency of

the letter of credit 1s dealt with under section 5-114(1) of the UCC and Article 3 of

means of assuring payment cheaply by eliminating the need for the issuer to police the underlying
contract.” Because the letter of credit is independent of the underlying transaction, it can operate
quickly to achieve payment and can avoid involving the issuer in underlying contract disputes.

Without the independence principle, the letter of credit would be simply a surety arrangement. “If a
conforming presentation of documents is made, the issuer of a credit is obligated to pay without
reference to the rights and obligations of the parties to the underlying contract.” Republic Nat'l
Bank v Northwest Nat'l Bank, 578 S.W.2d 109, 114 (Tex. 1978) (holding that the independence
principle distinguished a bank letter of credit from an impermissible bank surety contract). “[I]t is
important to stress that the letter of credit arrangement is completely independent of the underlying
contract between the beneficiary of the letter of credit and the issuing bank’s customer who has
procured the letter of credit.”_New York Life Ins. Co. v Hartford Nat'l Bank & Trust Co., 173
Conn. 492, 498-99, 378 A.2d 562, 566 (1977) (holding that a defence to the underlying contract is
no defence in the letter of credit transaction). See Dolan, supra note 112 at 347.

"7 This is supported by the independence principle. See Overseas Trading Corp. v Irving Trust Co., 82
N.Y.5.2d 72 (Sup. Ct. 1984); Imbrie v D. Nagase & Co., 196 AD 380, 187 NYS 692 (1921), Bank
of East Asia, Ltd. v Pang, 140 Wash. 603, 249 P.1060 (1926). See also, Dolan, The Law of Letters
of Credit. Commercial and Standby Credits p. (9-57).

'® Givray, supra note 114 p. 1567, at 1652: “By seeking payment under the letter of credit, beneficiary
warrants that the ‘necessary conditions of the credit have been complied with’ (UCC § 5-111) Does
beneficiary warrant that all the ‘conditions’ of his own performance have been met in the
underlying contract with customer? No, most would agree that § 5-111(1) refers to the ‘conditions’
(requirements) of the letter itself, not to conditions of the customer-beneficiary contract. This
accords squarely with the independence principle, which isolates the letter of credit from all
underlying deals.”

' In commercial credit transactions, for instance, the sales agreement may call for a confirmed letter of
credit and may make no reference to the documents the credit will require. See Dolan, supra note

112 at 348.

120 See the American authority, AMF Head Sportswear, Inc. v Ray Scott’s All-American Sports Club, 448
F. Supp. 222 (D. Ariz. 1978). See Dolan, supra note 112 at 348.
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the UCP.!

4.1.1.2. Patent and Latent Defects
Secondly, it 1s important to distinguish patent defects from latent defects in the

documents. When applying the independence principle to the seller’s (beneficiary’s)
warranty, the rules for the banker’s examination of the seller’s documents are
presumably employed. The UCC (5-109) requires the banker to examine the

122

documents to see if, on the face of it “°, they comply with the terms of the credit.

Bank document examiners are only competent to decide the facial conformity of the
documents not the de facto compliance'”, and the UCC excuses them from having
to do s0.'** The bank’s duty to examine the documents, according to above section,
puts the buyer at risk. One of the critical features of the credit is that it provides for
prompt payment and thus promotes commercial efficacy. In other words, to require
the document examiner to determine whether documents are genuine, \yhere he has
a duty to discover latent defects, would utterly jeopardise that critical feature. The
warranty, which is imposed by the Code, 1s to let the buyer (the account party) have
an unfailing remedy in the event of latent defects. The warranty requires the seller’s
documents to comply with the terms of the credit, not just on their face, but in fact.
The buyer may be entitled to obtain damages (under the seller’s warranty), if the
bank pays against an invoice in which the goods are not properly described'” or

against a document which does not have the a required signature.'** However, the

'2l The leading American case on this point is Maurice O 'Meara Co. v National Park Bank, 239 NY 386,
146 NE 636 (1925). It was held that the issuer cannot refuse payment under a letter of credit even
though it has reason to believe that the goods shipped pursuant to the underlying contract were
defective and even though the issuer might have an interest in those goods. See Dolan, supra note
112 at 348.

122 UCC § 5-109(2). See Appendix C for the related section 5-109(a) for update.
' See Board of Trade v Swiss Credit Bank, 728 F.2d 1241 (9™ Cir. 1984),

124 JCC § 5-109, cmt 2: “The fact that the documents may be false or fraudulent or lacking in legal effect is
not one for which the 1ssuer is bound to examine.”.

‘% UCP Atticle 4i(c) requires the commercial invoice submitted under a credit to describe the goods as
they are described in the credit.

126 See, e.g., Eximetals Corp. v Pinheiro Guimares,_ SA, 73 AD 2d 526, 422 NYS 2d 684 (1979), aff’d, 51
NY 2d 865, 414 NE 2d 399,433 NYS 2d 1019 (1980).
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issuer will be free from liability 1f it pays in good faith against a false invoice or a

forged document.'*’

Patent defects often exist in a seller’s document. The banker should obtain the
buyer’s (the account party’s) waiver of the defects or notify the sellers of the
defects and return the documents to or hold them for the sellers.'*® Very often, the
buyer will waive a defect and the banker will pay the seller without mentioning the
waiver to the seller.'” If the seller is not informed about the defects promptly, the
banker is arguably estopped to assert them. " If the banker pays, it is natural and
thus justifiable for the seller to assume either that the presentation was conforming
or that patent defects have been waived. In an American case, which was later
considered as an “unfortunate decision”"!, the defects of the documents that the
sellers presented could be spotted without any extrinsic investigation, 1.e. the
defects were patent. The Fifth Circuit held that the beneficiary’s warranty extends
to patent defects, which is contrary to the position of the Code and industry
practices for document examination, and which state that the duty of detecting
patent defects should be on the bank (the credit issuer). Dolan is of the opinion that
section 5-111(1) warranty “relates only to the performance of the credit transaction,

not the underlying transaction, and that it covers defects in the documents that are

latent, not patent” >,

'27See UCC § 5-109, cmt 2.
128 See UCC § 5-112, cmt 2; UCP., art 16(d).
122 See Dolan. supra note 112, at 347, n.14.

13 See UCP Art.16(e). Most of the cases require a showing of detrimental reliance on the issuer’s silence
before they will invoke an estoppel rule under the Code. See, e.g., United Commodities-Greece v
Fidelity Int’l Bank, No. 513 (NY Apr 4, 1985); ¢f. Bank of Cochin Ltd. v Manufacturers Handover

Trust Co., No. 83 Civ. 1767 (JMC) (SDNY July 9, 1985) (adopting a similar rule for credits
subject to the 1974 version of the Uniform Customs).

B! Philadelphia Gear Corp v Central Bank 717 F.2d 230 (5™ Cir. 1983) Dolan, supra note 1112 at 350.

Dolan commented (at p.351) that this case “stands the beneficiary-issuer relationship on its head
... The court did not give adequate weight to the efficiencies the Code, the Uniform Customs, and
credit practices have achieved.”.

'32 Dolan, supra note 112 at 351.
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The proper functioning of letters of credit depends on prompt payment under them,
when seller’s documents are well in order, otherwise they will lose their economic
viability. Although courts are well aware of the high costs of fraud in the
commercial sphere and concerned about the credit being a device for perpetrating
fraud, they are not in a position to know the validity of the buyer’s claim of fraud,
and usually reluctant to entertain the fraud defence of a bank or of a buyer seeking
to enjoin honour of the credit. The fraud inquiry entails considerable time for
extensive investigation'”. If courts routinely delay honour of a credit until the
parties have litigated the fraud issue, then the credit cannot serve as an efficient
commercial device. If banks are to investigate into fraud claims concerning letters
of credit, this would jeopardise the two main functions that the credit serves.
Namely, (1) the forum-shifting function and (1) the litigation cost-shifting function.
With regard to the former, one of the main reasons why the seller insists on a letter
of credit is to ensure that they are paid prior to any disputes in the underlying
contract commencing. With regard to the latter, it is to ensure that the buyer will
have to start that action. Very often, parties to a sale contract are located in distant
forums. This demonstrates that the buyer will have to bring an action in the seller’s
forum, “in which the court has jurisdiction of the seller, rather than that of the
buyer”.”** Yet, courts have fabricated an important threshold for this kind of
equitable relief. As a general rule, before the buyer can be granted an injunction
against honour of the credit, he must demonstrate that he has no adequate remedy

at law. >’

133 See Dynamics Corp. of Am v Citizens & S. Nat'l Bank, 356 F. Supp. 991 (ND Ga 1973); Intraworld
Indus., Inc. v Girard Trust Bank, 461 Pa. 343, 336 A.2d 316 (1975).

134 Dolan, supra note 112, n.41 p. 356.

135 See, €.g., Enterprise Int'l, Inc v Corporacion Estatal Petrolera Ecuatoriana, 762 F.2d 464 (5“'l Crr.
1985), Warner v Central Trust Co., 715 F.2d 1121 (6th Cir. 1983), KMW Int’l v Chase Manhattan
Bank, NA, 606 F.2d 10 (2d Cir. 1979), Foreign Venture Ltd. Partnership v Chemical Bank, 59
App. Div. 2d 352, 356, 399 NYS2d 114, 116 (1977), See also Harfield, H., ‘Identity Crises in
Letter of Credit Law’ 24 Arizona Law Review (1982) 239 at 251: “if the account party (applicant
for the injunction) seeks the remedy in the context of a commercial dispute with the beneficiary,
e.g., a claim for breach of contract, the injunction will not issue.”.
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4,2, Seller’s Duty to Claim Payment From the Bank

In accordance with the contract of sale, it is stipulated that payment should be made
by the provision of a letter of credit. In applying this to practice, the seller would
therefore have to initially, claim payment from the banker, however, his right to
claim payment directly from the buyer is conditional upon him first presenting the
documents rejected by the banker.*® If the seller fails in his duty in providing the
appropriate documentation to the banker, he is then accountable for the loss of
secunty in relation to the payment by credit. Consequently, the buyer is also

relieved from his duty to pay"’.

In situations where the confirming banker refuses documents tendered by the seller
under a confirmed credit, the question which arises 1s whether or not the seller
should claim payment from the buyer or whether he should initially offer the
documents to the issuing banker. This position has to date, not been determined. It
has been claimed by Benjamin'*®, however, that both the confirming bank and the
1ssuing bank, work in collaboration, whereby the confirming bank acts as the agent,
and that any decision made by the confirming bank, can be considered by the seller,
as the final.

S. The Buyer’s Rights

S.1. Buyer’s Remedies Upon Realisation that the Seller has Tendered False
Documents

Once the bank discharges the credit, in most cases this would result in the
termination of the transaction. Regardless of the application of the independency

139

rule ™, the bank’s payment [honouring] of the credit, does not in all cases, infer that

mutual rights and duties of the parties to the underlying contract are discharged.

The buyer is therefore entitled to bring an action in deceit, or in cases where the

136 Qe Benjamin's Sale of Goods, at § 23-078 p 1690, n 46.
17 Ibid, n 47, See also Ventris, F., supra note 12 at 42.

138 See Benjamin's Sale of Goods, at § 23-155 p 1733.

'* Benjamin's Sale of Goods, § 23-120 p.1712.
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contract has been breached, where it is evident that the seller has presented forged

140

documents . Thus, the buyer can utilise a quasi-contractual action, based on total

fallure of consideration, as a tool to sue the seller in cases where documents are
regarded as ‘waste paper’ ..

S.2. Buyer’s Right to Repudiate the Contract of Sale Upon Failure of the
Seller to Tender the Required Documents

If the seller fails to tender the required documents, the buyer is entitled to repudiate

the contract of sale and to reject the goods as decided in the case of Shamsher Jute
Mills v. Sehtia (London)'*?. In this case, it was a provision in the sale contract that
the seller was to tender a set of documents complying with the terms of the

irrevocable credit opened at the buyer’s request. When the seller failed to present
the bank with the required documents, it was held that since the seller failed to
tender the required documents, he was not only refused entitlement to have the
credit honoured, but he was also unable to recover the price from the buyer.'®
Notwithstanding that there was no evidence to show that the goods were defective.

6. Short-Circuiting and Conditional/Absolute Payment'

6.1. No Short-Circuiting of Credit
Given the mutual nature of the credit, it is not open to the seller to short-circuit the

credit by tendering the documents directly to the buyer and demanding payment
directly from him. In the case of Soproma S.P.A. v. Marine & Animal By-Products

145

Corporation ™, the sales contract (of fishmeal c. & f.) stipulated that payment was

to be made by an irrevocable letter of credit. The bank rejected the first tender of

149 See, eg Famouri v Dialcord Ltd (1983) 133 NLJ 153.
141 Benjamin s Sale of Goods, at § 23-090 p. 1696.

42 Shamsher Jute Mills v. Sehtia (London[1987] 1 Lloyd’s Rep 388; See also Darg Offshore Ltd v Emerald
Field Contracting Ltd [1992] 2 Lloyd’s Rep 142 at 155.

13 Shamsher Jute Mills v. Sehtia (London[1987] 1 Lloyd’s Rep 388, 393.

'4 Jack ,R., Documentary Credits, at § 5-17 p. 84; Todd, P., Bills of Lading & Bankers' Documentary
Credits p. 73.

145 Soproma S.P.A. v. Marine & Animal By-Products Corporation[1966] 1 Lloyd’s Rep. 367. See
Schmitthoff, C.M., Schmitthoff”s Export Trade: The Law & Practice of International Trade 9th ed
(London, Stevens & Sons, 1990) p. 439.
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documents following valid instruction from the buyers. The sellers made a second
tender directly to the buyers but the buyers refused to accept the documents.
McNatr J. held that the buyers were entitled to do so, because the presentation of
documents directly to the buyer were not valid."*® In his course of delivering

judgment, his Honour observed that:

“It seems to me to be quite inconsistent with the express terms of a contract such as this
to hold that the sellers have an alternative right to obtain payment from the buyers by
presenting the documents direct to the buyers. Assuming that a letter of credit has been
opened by the buyer for the opening of which the buyer would normally be required to
provide the bank either with cash or some form of authority, could the seller at his option

disregard the contractual letter of credit and present the documents direct to the buyer?

As it seems to me, the answer must plainly be in the negative”, '*’

Todd’s analysis of McNair J’.s decision suggests that it was advantageous to both
parties when payment was made by documentary credit, and that it was not a right

unique to the seller which he could “unilaterally waive”.'*® McNair J. said:

“[Documentary credit 1s] of advantage to the seller in that by the terms of the contract [of
sale] he 1s given.., ‘a reliable paymaster’ generally in his own country whom he can sue,
and of advantage to the buyer in that he can make arrangements with his bankers for the
provision of the necessary funds, his banker retaining the drafts and the documents as his
security for making payment to the seller and the buyer being freed from the necessity of
having to keep the funds available to make payment against presentation of documents to
him at an uncertain time which is no further defined in the authorities {on c.i.f. contracts]
than being at a reasonable time after shipment by the seller of documents covering goods
which he has shipped or are already afloat.”'*

That 1s to say, if the seller 1s to be allowed to short-circuit the credit, the result
would be unfair as the buyer would be denied his advantages of the credit, while the

seller is still allowed to retain his.!>® McNair J. continued:

“Under this form of contract, as it scems to me, the buyer performs his obligation as to
payment if he provides for the sellers a reliable and solvent paymaster from whom he can
obtain payment-if necessary by suit- although it may well be that if the banker fails to pay
by reason of his insolvency the buyer would be liable; but in such a case, as at present
advised, I think that the basis of the liability must in principle be his failure to provide a
proper letter of credit which involves (inter alia) that the obligee under the letter of credit
1s financially solvent. (This point as to the buyer’s lhability for the insolvency of the bank
was not fully argued before me and I prefer to express no concluded opinion upon it as I

14 Another reason for the tendering of documents being invalid in that case was that the presentation was
outside the time stipulated in the credit.

147 Soproma S.P.A. v. Marine & Animal By-Products Corporation[1966] 1 Lloyd’s Rep. 367, at 386.
" Todd, P., Bills of Lading & Bankers' Documentary Credits p. 73.

19911966]1 Lloyd’s Rep. 367, 385 (col. 2).

130 Todd, P., Bills of Lading & Bankers' Documentary Credits p.73.
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understand that it may arise for decision in other cases pending in this Court.)”.!”’
It 1s a common practice, in some parts of the world (e.g. India), for credits to

involve drafts drawn on the applicant'>*

, and it 1s also apparent that they appear not
to function any better in practical terms than a draft drawn on a bank. It is,
moreover, proposed that it would be undesirable to introduce a draft drawn by
either the beneficiary or the applicant, within the operation of the credit, which aims
to act as a source of obligation between them. In accordance with the 1993
Revision, it is provided therefore, that the credit should not be drawn on the
applicant'>. It is clear that upon a credit being issued and which allows a draft to be
drawn on an applicant, problems surface. Articles 9 (a) (iv) and 9 (b) (iv) of the
UCP state that if this situation happens, such documents will be perceived as
additional documents, on the part of the bank. It is provided that banks are
presumed to regard the document as a draft, to be offered in conjunction with other
documents required by the credit. However, it should not be perceived to be
involved in any component of the payment system or being involved in any of the
bank’s obligations">*. Sometimes, the banks may have to further consider the term
of the credit provided for drafts on applicants. An example which demonstrates how

Article 10(b)(iii) in the 1983 Revision was applied, is evident in the case of Forestal
Mimosa Ltd. v. Oriental Credit Ltd'*’. The basis on which the defendant bank was

believed liable, was that the bills, which had been drawn on the buyers, had not been

accepted by them."*

131 11966]1 Lloyd’s Rep. 367, 385 (col. 2).

'*2 The 1983 Revision Articles 10.a.iii and 10.b.iii provided for this kind of drafts. See Jack, R,
Documentary Credits, at § 5.17 p. 84.

133 Article (9)(a)iv) and (9)(b)(iv) makes it clear that the credit should not be drawn on the applicant.
14 Jack, R, Documentary Credits, at § 5.17 p. 84.

1 Forestal Mimosa Ltd. v. Oriental Credit Ltd [1986] 1 WLR 631.
138 Ibid at 632.
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6.2. The Seller’s Right of Recourse When he Cannot Obtain Payment From
the Bank and the Issue of Whether Payment by Letter of Credit is
Conditional or Absolute. Possible Conflict With the Independency Principle

If the seller is unable to obtain payment from the issuing bank in the case of a
confirmed credit or either the confirming or issuing banks for non-confirmed credit,
the crucial question faced by the seller is whether he has a right of recourse against
the buyer.

The answer to the above question depends on the following conditions:

“(1) the reason for which the seller is unable to obtain payment;

(11) the drafting of the ‘payment’ clause in the main contract between buyer and

seller”.®’

6.2.1. Whether the Seller has a Right of Recourse?

6.2.1.1. The Reason for Which the Seller is Unable to Obtain Payment
If the seller 1s unable to tender the required documents or is late in presenting them,

then he has no night of recourse against the applicant for the credit. The seller has
no real grounds for complaint since he has himself breached the contract, in which
he is obliged to tender the very documents prescribed by the “credit”.’*® In fact,
“he will be no worse off than he would have been under the rules of the common
law had he sold c.i.f. or f.0.b. on the basis of payment by the seller by telegraphic
transfer on reception of the relevant documents”.® Then, does this mean that a
seller (bleneﬁciary under a credit arrangement) should be better treated than he
would be if there were no credit, when there is a question of tendering the correct
documents? If the seller proves that he has tendered exactly the required
documents, but the bank, being unreasonable, rejected them, the bank should be

regarded as in breach of its obligations. In such instances, it is open to the seller to

%7 Ventris, F.M., Bankers’ Documentary Credits, 3rd ed (Lloyd’s of London Press Ltd, 1990) pp. 85-86.

138 Soproma §.p.A v Marine and Animal By-Products Corporation [1966] 1 Lloyd’s Rep. 367, 385, per
McNair J.

' Ventris, Bankers' Documentary Credits p. 86.
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dispose of the goods at the best price he can, in order to mitigate his loss, and then
an action against the bank for its breach of contract may be followed.'®

This 1s, however, a lengthy, expensive and unreliable process. The seller can
therefore, in practice, appeal to the buyer (the applicant of the credit).'®' “This is of
course an extra-contractual action”.'** However, if the buyer requires the materials
or goods urgently, he may nonetheless be prepared to waive the non-conformity in
the documents and instruct the bank to accept the documents. Nowadays, for
commercial efficacy, the practice is usually that the confirming bank, upon finding
trivial discrepancies, would consult the issuing bank as to whether it should accept
such documents. The issuing bank will then naturally repeat such messages to the
buyer.'®’

An example of a trivial irregulanty is where the seller’s commercial invoice was
made out to “ABC” instead of “ABC Ltd.”, and the 1ssuing bank refused to pay.
The case would be considered worse if the seller had already lost physical control
of the cargo, where it had been discharged into the buyer’s storage without
production of the bill of lading. What the seller can do is either start an action for
breach of contract against the bank, but that would be quite time consuming and
difficult; alternatively, he can appeal to the buyer for the payment. The buyer in this
kind of case, can often delay the payment for a few months and thus take the

advantage of the most trivial of irregularities."*

6.2.1.2. The Drafting of the ‘Payment’ Clause in the Main Contract Between
Buyer and Seller

Another circumstance when the seller would like to have recourse is where the bank
is unable to pay, i.e., they have stopped payment. The possibility of the seller’s

recovery of payment on the banker’s default depends upon the interpretation of the

" Ibid. 87.

18! Thid.

162 11,1 4

163 Ibid.

1 Ventris, Bankers' Documentary Credits p. 87.



Chapter Seven: Disputes on the Underlying Contract 383

payment clause in the sales contract: whether the buyer’s procurement of the letter
of credit is “absolute payment” or “conditional payment” of the purchase price.'’
Normally, the contract is silent on that specific issue, and therefore it will be a
matter of deduction for a court or arbitrator, to determine what the intentions of the
parties should be taken to be in all circumstances.'®

It is a principle of letter of credit law that the letter of credit i1s completely

independent of the underlying sale of goods contract, which supports the view that
payment by credit is absolute, Where a credit is absolute payment and 1s correctly
established or is accepted by the seller, the seller would normally have no rights
against the buyer if the seller presents conforming documents but nonetheless
remains unpaid. His only remedy is against the bank or banks. There may be two
exceptions to this. Firstly, if the buyer induces the banks not to pay, the buyer may
be liable for inducing breach of contract, depending on his appreciation that a
breach was involved. Secondly, if the buyer has received the goods, this may give
rise to remedies against him. So far no case has touched on the problem of what
should happen if the bank fails before the documents could be tendered. The
analysis presented here does not read terms from the sale of goods contract into the

letter of credit, but asks how the letter of credit should be interpreted, to give a

certain result under the sale of goods contract.

Where the effect of the payment clause is that the buyer has taken the contractual
obligation that he will have a credit issued which will permit the seller to obtain
payment, if he tenders the prescribed documents in time, then this is a double
engagement that:

(1) he will have the “credit” issued; and

(ii)  if the seller fulfils his own contractual obligations, i.e. to tender the specified

185 17 J Alan & Co v El Nasr Export and Import Co [1972] 2 Q.B. 189.

166 Re Charge Card Services Ltd. [1987] Ch 150 at 165 et seq (Millett J) and [1989] Ch 497 at 511-512.
(CA).
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documents, then he will definitely get his money."®’

Which sounds exactly like payment by credit is conditional, i.e. if the seller does
tulfill the obligations and nonetheless fails to obtain payment from the banks, then
the buyer is 1n breach of his contractual undertaking. In fact, it is well established
that the opening of credit does not discharge the buyer’s obligation to pay.'®® In the
leading case of Newman Industries Ltd v. Indo-British Industries'®®, where the
plaintiffs were to supply a generator through an intermediary (Indo-British, the
defendant) to Govindram Brothers Ltd., in India, the Queen’s Bench held that the
defendant’s procurement of a letter of credit was merely a conditional payment, and
implied that the absence of any express terms to the contrary in the sale of goods
contract, indicated the parties’ intent not to vary the prevalent trade custom.
Furthermore, the court stated that very clear contractual provisions would be

necessary for the letter of credit to constitute absolute payment.'”

It was suggested by the High Court of Australia, that this was specific to situations
involving credits which were revocable and ‘irrevocable but unconfirmed’, but that
confirmed credits were excluded. This distinction is pretty hard to appreciate, since
the only difference between a ‘confirmed’ and an ‘irrevocable but unconfirmed’
credit 1s that, in the first instance, the seller is assured payment by both banks,

unlike in the other, where the seller can only be assured of payment by the issuing
bank.

171

Lord Denning " M R. endeavoured to address this issue, with specific reference to

87 Ventris, Bankers’ Documentary Credits p. 88.

'8 Gutteridge and Megrah, The Law of Bankers’ Commercial Credits, (Europa Publications Ltd., 1984, )
p.35 et seq.

%9 Newman Industries Ltd v Indo-British Industries [1956] 2 Lloyd’s Rep 219; {1957] 1 Lloyd’s Rep 211;
See also Soproma S.p.A. v Marine and Animal By-Products Corporation, supra. In the U.S.A. see:
Lamborn v Allen Kirkpatrick, 135 A 541 (1927), Greenough v Munroe, 53 F. 2d 362 (1931).

' Newman Industries Ltd v Indo-British Industries [1956] 2 Lloyd’s Rep 219, 236.
YW W Alan & Co v El Nasr Export and Import Co [1972] 2 Q.B. 189.
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normal circumstances, where there was agreement by both parties, by stating that;
“when the contract of sale stipulates for payment to be made by confirmed
irrevocable letter of credit, then when the letter of credit is issued and accepted by
the seller, it operates as a conditional payment of the price. It does not operate as
absolute payment”.'’* He went on to say that “if the letter of credit is honoured by

the bank when documents are presented to it, the debtor is discharged. If it is not

honoured the debt is not discharged”.'”

It is evident when examining certain documentary credits, that the banker prefers to
accept a draft payable within a specified period of time, after sight, instead of
assuring cash payment or honouring a sight draft'’* It can be illustrated, from
reviewing specific cases, that the buyer is not relieved, irrespective of whether the
bank actually accepts such a draft, and the seller remains entitled to request
payment from the buyer in cases where the draft is dishonoured by the banker. In
this case the buyer may find that he has to pay twice, to both the seller and then to
the issuing bank'”. Although such practice appears to be unusual, in reality it is

more common than actually perceived'”.

'72 Tbid at 212.
I3 Ibid.
174 Benjamin's Sale of Goods, at § 23-080 p. 1691.

17 The court may, however, release the buyer from any obligation assumed by him towards the defaulting
1ssuing banker. See Sale Continuation Ltd v Austin Taylor & Co. Ltd. [1968] 2 Q.B. 849, see also
the American case, Vivacqua Irmaos, SA v Hickerson 193 La. 195, 190 So. 657 (1939), where the
court held that “to hold defendant (buyer) liable to plaintiff (seller) under these circumstances
(insolvency of the bank) would force defendant to pay a second time for coffee which defendant has
already paid for in accordance with the custom of trade and as contemplated by the parties under

the terms of their contract.” (at 503, 190 Sp. At 659).

1 In the case of Donne v Cornewall back in 1485, the defendant had signed a bond for money he owed to
the plaintiff. Having paid his debt and having the bond back, the defendant forgot to destroy the
bond, which came again into the hands of the plaintiff by some devious means. The plaintiff sued
on the bond and the court held that the defendant had to pay again. A verbal statement that he had
already repaid the money, even if it were truthful, cannot strike down the existence of the bond.
See Ventris, Bankers' Documentary Credits p. 89.
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In W.J. Alan & Co. Ltd. v. El Nasr Export and_Import Co.,'”’ a non-conforming

letter of credit was opened. One of the discrepancies of it was that it provided for
payment in U.K. sterling rather than Kenyan currency. Since the bank failed to meet
its obligations, the Court of Appeal held that the seller could claim payment from
the buyer directly, unless express provision to the contrary was made in the contract
of sale. Regarding this case, it was said to be a conditional, rather than an absolute

payment of the price.'” Lord Denning M.R. said:

“In my opinion a letter of credit is not to be regarded as absolute payment, unless the
seller stipulates, expressly or impliedly, that it should be so. He may do it impliedly if he
stipulates for the credit to be issued by a particular bank in such circumstances that it is to
be inferred that the seller looks to that particular banker to the exclusion of the buyer...

If the letter of credit is conditional payment of the price, the consequences are these: The
seller looks in the first instance to the banker for payment: but if the banker does not meet
his obligations when the time comes for him to do so, the seller can have recourse to the
buyer. The seller must present the documents to the banker. One of the two things may
then happen: (1) the banker may fail or refuse to pay or accept drafts in exchange for the
documents. The seller then, of course, does not hand over the documents. He retains
dominion over the goods. He can resell them and claim damages from the buyer. He can
also sue the banker for not honouring the credit: see Urquhart Lindsay & Co. Ltd. v
Eastern Bank Ltd.!” But he cannot, of course, get damages twice over. (2) The bank may
accept time drafts in exchange for the documents, but may fail to honour the drafts when
the time comes. In that case the banker will have the documents and will usually have

passed them on to the buyer, who will have paid the bank for them. The seller can then
sue the banker on the drafts: or if the banker fails or is insolvent, the seller can sue the
buyer, The banker’s drafts are like any ordinary payment for goods by a bill of exchange.
They are conditional payment, but not absolute payment. It may mean that the buyer (if
he has already paid the bank) will have to pay twice over. So be it. He ought to have made

sure that he employed a ‘reliable and solvent paymaster’.”®"

Similarly, the Queen’s Bench adopted the same view in Maran Road Saw Mill v.
Austin Taylor Ltd"®'. Here, upon failure by the issuing bank, the seller succeeded in
an action against its agent, whose position was of a buyer under the commercial

credit. Ackner J. said:

“Can it then be said that [the defendants] have discharged their contractual obligation,
when, although they have established a letter of credit, payment has not been made under
it? To my mind, the answer is a simple one and is in the negative. I respectfully adopt

""" J. Alan & Co. Ltd. v. El Nasr Export and Import Co {19721 2 Q.B. 189 at p. 220.

I Similarly, see the case of Greenough v Munroe (53 F.2d 362 (2™ Cir. 1931), cert. Denied, 284 US 672
(1931)).

'™ Urquhart Lindsay & Co. Ltd. v Eastern Bank Ltd [1922] 1 K.B. 318.
180 Ww.J. Alan & Co. Ltd. v. El Nasr Export and Import Co [1972] 2 Q.B. 189 at p. 210.
181 A faran Road Saw Mill v. Austin Taylor Ltd [1975] 1 Lloyd’s Rep. 156.
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and slightly adapt the language used by Stephenson L.J. in W.J. Alan & Co. Ltd. v. El

Nasr Export and Import Co.'*? The agents promised to pay by letter of credit not to
provide by a letter of credit a source of payment which did not pay.”!®?

Todd has submitted that the principles set out in the above mentioned cases of El-
Nasr and Maran Road create only a “rebuttable presumption”.'®* Thus, it is open to
the courts to decide, according to the surrounding circumstances, whether the
credit is to be regarded as absolute rather than conditional payment.

However, some authorities have taken the view that the seller could be regarded to
have implidley stipulated that the credit payment is to be absolute. This is so if the
seller “stipulates for the credit to be issued by a particular bank, in such
circumstances that it is to be inferred that the seller looks to that particular banker

to the exclusion of the buyer”.'® McNair J. in the case of Soproma S.p.A v. Marine

and_Animal By-Products Corporation'®’, was of the view that, only in the event of
the 1ssuing bank’s insolvency, may the seller be able to tender documents to the

buyer directly. Normally, the choice of issuing bank is left to the buyer, and

therefore the seller should not be required to take the consequences of its failure.'*’

Also, 1n the case of ED. & F. Man Ltd. v. Nigerian Sweets & Confectionery Co.

Ltd.,'*® the buyer argued that the opening of the credit should be treated as absolute
payment because the sellers had agreed on the identity of the issuing bank. In this
case, the i1ssuing bank went into liquidation after being reimbursed and before
payment had been made to the seller under 90-day drafts drawn on it. The seller

sued the buyers directly instead. Ackner J. was of the opinion that the buyers were

82 W.J. Alan & Co. Ltd. v. El Nasr Export and Import Co [1972] 2 Q.B. 189 at p. 220.
'3 Maran Road Saw Mill v. Austin Taylor Ltd [1975] 1 Lloyd’s Rep. 156, 159 (col. 1).
'8 Todd, P., Bills of Lading & Bankers' Documentary Credits p. 75.

'®>11972] 2 Q.B. 189, at p. 220 (per Lord Denning, M.R.). See also Soproma S.p.A v Marine and Animal
By-Products Corporation [1966] 1 Lloyd’s Rep 367, where the banker was chosen by the seller.

188 Soproma S.p.A v Marine and Animal By-Products Corporation [1966] 1 Lloyd’s Rep 367.
'*7 Tbid at 386.
"8 E.D. & F. Man Ltd. v. Nigerian Sweets & Confectionery Co. Ltd [1977)] 2 Lloyd’s Rep. 50.
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liable. He relied on Alan v. El Nasr'", when he decided that the seller’s agreement,

as to choice of bank was merely one factor and not in any way conclusive:;

“Mr Evans [for the buyers] sought to submit as a proposition of law, that where the
identity of the bank is agreed between the parties, and not left to the choice of the buyers,
it must follow that the sellers impliedly agree that the liability of the issuing bank has
been accepted by them in place of that of the buyers. I do not think that this is correct.
The fact that the sellers have agreed on the identity of the issuing bank is but one¢ of the
factors to be taken into account when considering whether there are circumstances from
which it can be properly inferred that the sellers look to that particular bank to the
exclusion of the buyer. It i1s in no way conclusive. In this case..., there were other
circumstances which clearly supported the presumption that the letters of credit were not
given as absolute payment but as conditional payment...

The sellers remedy in such circumstances is to claim from the buyers either the price
agreed in the contract of sale or damages for breach of their contractual promise to pay by
letter of credit.”"”

In considering a situation where the seller, in selecting a specific bank, has made
such a choice against the initial wishes of buyer, reference should be made to the
American case of Vivacqua Irmaos SA v. Hickerson.”" In this case, with regards to
the scenario mentioned above, it was acceptable, as long as the buyer had been
perceived to have done all he could, by utilising the selected bank’s services' -.
Moreover, it is a case whereby the selection of the issuing bank was effected by the
seller, therefore, the presumption that a documentary credit constitutes conditional
rather than absolute payment is rightly rebuttable in this case.'” Such a conclusion
is commercially sound as a buyer who is specifically required to utilise a bank, other
than his usual bankers, may have to remit to that bank the required funds in advance
or at least to provide a security, such as a back-to-back credit, of his own bank."
This view is against the prevailing line of the English authorities, however, it can be

applied in relevant cases'”.

18 w.J. Alan & Co. Ltd. v. El Nasr Export and Import Co [1972] 2 Q.B. 189, he relied on the obiter dicta
of Lord Denning M.R., at 210.

0 E D. & F. Man Ltd. v. Nigerian Sweets & Confectionery Co. Ltd [1977] 2 Lloyd’s Rep. 50, 56.
! Vivacqua Irmaos SA v Hickerson 190 So. 657 (1939).
2 Ibid at 659.

193 1t should be noted that the choice of bank is merely one factor, and is in no way conclusive. E.D. & F.
Man Ltd. v. Nigerian Sweets & Confectionery Co. Ltd [1977] 2 Lloyd’s Rep. 50, at 36.

194 Benjamin's Sale of Goods, at § 23-088 p. 1696.
93 Ibid at § 23-085 p. 1694.
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The English decisions are based on attributing to the parties to the underlying sale
of goods transaction, an intention to treat the furnishing of the documentary credit,
and thus the subsequent acceptance of drafis, as conditional rather than absolute
payment. But 1s this presumption rebuttable ? As we have seen, the answer is that it

1s possible in some circumstances according to the judgment of Lord Denning M.R.

in El Nasr case’®.

Conversely, the situation is clearer in cases concerning credit cards or charge cards.

It has always been held that payment by credit cards constitutes absolute rather than

conditional payment. The case of Re Charge Card Services Ltd."”’, illustrates this

scenario. In this case, a company engaged in the issuing of credit cards went into
liquidation. One of the issues was whether dealers, who had supplied goods or
services to card-holders upon their executing a sales docket on which the details of
their respective card were imprinted by the use of the dealer’s machine, had the

right to fall back on such holders when the company suspended payment.

Millett J. said, “the word ‘pay’, like the word ‘payment’, 1s ambiguous - it may refer
to conditional or absolute payment - and its meaning in any given case cannot be
determined merely by its use.””® His Honour went on to talk about the distinction

between a transaction involving the furnishing of a documentary credit and a credit

card transaction. He said: .

“the sole purpose of the letter of credit is to provide security to the seller to replace that
represented by the shipping documents which he gives up in exchange of the credit ... By
contrast, credit and charge cards are used mainly to facilitate payment of small consumer
debts arising out of transactions between parties who may well not be known to each

1% see W.J.Alan & Co. Ltd. v. El Nasr Export and Import Co. [1972] 2 Q.B. 189, 210A. per Lord Denning.
However, 1t should be noted that the choice of bank is merely one factor, and is in no way

conclusive. E.D. & F. Man Ltd. v. Nigerian Sweets & Confectionery Co. Ltd [1977] 2 Lloyd’s Rep.
50, at 56.

17 Re Charge Card Services Ltd [1987) Ch 150, affd. [1989] Ch 497. See generally, Bridge, M.G., The
Sale of Goods (Clarendon Press: Oxford, 1997) p. 34; Benjamin’s Sale of Goods, at § 23-085 p.
1694.

198 11987] Ch 150 at p.168.
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other, and the terms of which are not usually the subject of negotiation.”"”’
In his Honour’s view, the special type of credit card transaction was sufficient “not

only to displace any presumption that, payment by such means [was] conditional

payment only, but to support a presumption to the contrary.”**

When this case went to the Court of Appeal, as well as it being confirmed that

payment by credit cards constituted absolute rather than conditional payment, a

distinction was also made between payment by credit cards and letters of credit®".

Browne-Wilkinson V-C, referring to the above mentioned judgment of Lord
Denning M.R. in El Nasr case, additionally emphasised, in the course of his
judgment, that the presumption that payment by letter of credit was conditional may
be rebutted. His Lordship commented that where the selection of the issuing bank
was effected by the seller, the presumption that a documentary credit constitutes
conditional rather than absolute payment is rebuttable. According to Sir Nicholas

Browne-WilkinsonV-C :

“It is normally the buyer, not the scller, who selects the bank issuing the letter of credit:

if, unusually, the seller does select the bank, this factor may rcbut the presumption of

conditional payment by letter of credit”.**

This is a good reason for holding the presumption that conditional payment may be
rebutted. Nonetheless, the comparison of letter of credit as a conditional or absolute
payment is, in fact, mainly of academic interest. The court has never been so rigid as

to conclude that payment by letter of credit is an absolute payment.

6.3. Position on Banker’s Bankruptcy*”

Real difficulties arise in cases of the banker’s bankruptcy, where the buyer has not
yet paid the banker before its bankruptcy. However, according to Berger, if

159 Ihid.

2% 1bid at 169.

201 11989] Ch, 497 at 516-517.
02 11989] Ch, 497 at 516.

3 See Jack, R, Documentary Credits, at § 3-43 et seq p. 54; Todd, P., Bills of Lading & Bankers'
Documentary Credits p.69. For Canadian position on this issue, see Sarna, ‘Letters of credit:
Bankruptcy, Fraud and Identity of Parties’ 65-66 Canadian Bar Review (1986-87) 303 at 307, see
also, Sarna, “Letters of Credit: The Law and Current Practice, 3" ed., (Carswell, Canada, 1989), at

§ 2. (6-2).
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payment by letters of credit is absolute, the result is;

“a loss to the seller equal to the difference between the sales price and the liquidating
dividend. The general creditors of the bank would reap a benefit to the extent that the
buyer’s payment of funds to the bank prior to the bank’s insolvency exceeds the pro rata
liquidating dividend received by the seller as one general creditor”.*™

However, where payment by letter of credit is conditional, neither the seller nor the
buyer lose or gain anything and the seller can sue the buyer for breach of contract if
he does not pay.

Sometimes the buyer places the issuing banker in funds before the seller is paid the
amount of credit or honours a draft drawn under it. In this situation, if payment by
letter of credit 1s absolute, the seller, as a general creditor, gets only the pro rata
liquidating dividend. Whereas the buyer here, neither gains or loses anything, and
the seller gets less than the contracted price. If however, payment by letter of credit
1s conditional, the seller does not gain or lose anything because he receives (partly
from the bank and partly from the buyer), the entire purchase price for the goods
shipped. The buyer has already pre-paid the purchase price to the bank, and now he

will also have to pay almost the entire amount to the seller. See Chart 1, at the end

of the Chapter, for detail.
It seems to be proper, because the buyer himself chose the bank to issue the letter

of credit, and he should be in a better position to evaluate its financial soundness

than the seller.?’

6.4. Technical Defects in the Documents
Where technical defects are discovered within the documents, and the bank

subsequently refuses to honour the credit, the 1ssue which needs to be addressed 1s
whether this permits the seller to have a direct recourse against the buyer.

In order to answer this question, we have to initially take into consideration the
following two points. Firstly, what standard of compliance is to govern? Secondly,

is payment by a letter of credit conditional or absolute? Upon the payment by a

24 Berger, S.R., ‘The Effects of Issuing Bank Insolvency on Letters of Credit’ 21 Harvard International
Law Journal (1980) 161, at. 175.

203 See ED. And F Man Ltd. v Nigerian Sweets and Confectionery Co. Ltd. [1977] 2 Lloyd’s Rep 50.
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letter of credit being determined as absolute, the seller would then have no direct
right of claim against the buyer, in cases where the bank legitimately refuses
payment. The bank 1s regarded as having legitimately refused payment if it has
complied with the applicable compliance test. The matter between the seller and
buyer 1s thus closed. But if the bank’s reason for refusing payment was considered

as unreasonable, 1.€. rejection was contrary to the compliance standard test in place,

then the seller may claim recourse against the bank.

Unlike the former situation, if payment by a letter of credit is conditional, then,
there are two situations that need to be tackled. First, if the bank legitimately
refused to pay, 1t would be absurd if the seller had recourse against the buyer. For
example, supposing that the strict compliance standard was the adopted test, the
bank’s rejection of the documents on the grounds of technical defects would be in
line with the requirements of such test. Secondly, if the bank wrongfully refuses to
honour the credit, for example where the qualified strict compliance test is in place,
under which trivial defects in the documents are tolerated, then the question which
arises 1s whether the seller has a direct recourse against the buyer. Now, under
conditional payment, the seller has a right to have recourse against the buyer if he,
the seller, has exhausted all possible routes in order to recover his money from the
bank. If the seller then fails, he would have a direct claim against the buyer.

7. Suggestions for Buyers and Sellers to Safeguard Their Interests

7.1. Seller’s Protections

The commentaries®® suggest that the seller should protect himself by preparing a
checklist that stipulates the conditions that the buyer should include in the letter of
credit. Firstly, the port of export should be specified,””’ and a precise description of

the goods, preferably in the words of the seller, should be provided so that there

26 Samuel, H.A., ‘Letter of Credit Can Protect Both Sellers and Purchasers® 401 The Journal of Commerce
and Commercial, (Friday, Aug. 19, No. 28) (1994), 293 at 293; See also, Cooke, J.A., ‘What You
Should Know About Letters of Credit’ 29 Traffic Management (1990) (No.9 Sept) 44, at pp. 47-32;
Dolan, The Law of Letters of Credit. Commercial and Standby Credits pp (1-47), (1-48).

%7 Samuel, H.A., ‘Letter of Credit Can Protect Both Sellers and Purchasers’ 401.
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will be no confusion to the buyer. This enables the seller’s normal invoice procedure
to be followed. Further, 1t 1s also important to agree to the shipment date and 45-60
days period can be added to this. This flexibility in the shipment time should give
the exporter an adequate time for the production and the shipment of the goods so
that an extension will not be needed. It is important to agree on who will cover the
insurance arrangement and costs. A simple sale term c.i.f,, does not always make it
clear. A seller is also advised to check the conformity between the full amount of
the letter of credit and the other conditions. It happens sometimes in practice that a
letter of credit includes only the merchandise value stated in it, but some other
charges such as freight are ignored. It 1s noteworthy to specify in the credit itself, by
whom the freight is to be paid and to agree on the consignment’s destination. In
addition, specification of the method of shipment, whether by air or surface from
point of origin or port of export, is also important.”® Also, the seller is advised to
request the letter of credit to be advised through his own bank, so that his account
will be credited immediately and without delay. It is important for the seller to have
the letter of credit reviewed by his banker to ensure its accuracy before shipping. It
is also worth having it reviewed by the seller’s freight forwarder, in order to
confirm whether the terms of the credit are easy to meet.

For further protection, the seller must demand that the letter of credit be irrevocable
so that the buyer cannot cancel the credit if the seller made the shipment, no later

209

than the date as agreed in the sales contract.”” When dealing with a buyer from a

foreign country, a wise seller should request the buyer to have the letter of credit

confirmed by a bank in which the seller has confidence.

7.2. Buyer’s Protections

Given the two functions that a letter of credit serves (the forum-shifting function®"’

and the litigation cost-shifting function®"’, examined under section 4.1.1.2.), the

28 This must conform with the value of the letter of credit.
209 Ortmann, H.J., “The Pitfalls of Letters of Credit® 92 Business Credit, Nov/Dec (1990) 24 at 24.

1% Dolan, The Law of Letters of Credit. Commercial and Standby Credits p.( 3-34).
211 gee Note, “The Trade Embargo and the Irrevocable Letter of Credit’ 1 Ariz J Int'l & Comp.L (1982) 213
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buyer 1s advised to follow certain safety measures to safeguard his interests. The
buyer himself is advised to ask for a sale contract, which demands a letter of credit
payable against an inspection certificate, to be carried out by an independent
inspector.?' Further, the buyer is recommended to require the seller to procure the
opening of a standby letter of credit, in order to be secured against the seller’s
defaults. ** Moreover, a reduction in the purchase price to take account of the
forum cost should be negotiated. It is also important that the buyer tries to agree to
avoid funding the sale contract by a letter of credit. To safeguard his interests
against seller’s fraud, a buyer 1s required to insert detailed and complex conditions
and documentary requirements in the credit itself*'* In addition, the buyer is
advised to use non-negotiable drafts (Bills of Exchange). In case of forgery of
shipping documents, holders in due course can still recover from the issuer or
confirming bank in spite of the fact that the documents were forged. By using such
non-negotiable Bills of Exchange, the alleged holder in due course may fail to prove
his status, and therefore, the fraudulent transaction may be frustrated.?”” The buyer
should insist on the use of time drafts rather than sight drafts. The rationale behind
this is to allow some time before payment of the credit until the arrival and
inspection of the goods. Thus, fraud can be detected before payment.?'® He should
also put a condition which provides for sale “on approval”. The root of this
condition is found in the English Sale of Goods Act 1979, which provides for sales
on approval in which the property in the goods does not pass to the buyer until he

approves the goods. In case of payment by letters of credit, payment will not be

(1982).

212 gamuel, supra note 206 at 293. See also, Dolan, The Law of Letters of Credit. Commercial and Standby
Credits p. (3-33).

3 This practice of insisting on standby credits to secure the sellers compliance with the underlying
contract is evident in the American case of City of Philadelphia v American Coastal Indus., Inc.,

704 F.Supp. 578 (ED. Pa. 1988).

214 McLaughlin, G.T., ‘Structuring Commercial Letter-of-Credit Transaction to Safeguard the Interests of
the Buyer’ 21 Uniform Commercial Code Law Journal (1989) 318 at 318-332.

215 Murray, D.E., ‘Letters of Credit and Forged and Altered Documents: Some Deterrent Suggestions® 98
Commercial Law Journal (1993) 504 at 508.

216 1bid at 509.



