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Abstract

Scholars of ustil al-figh (Islamic Jurisprudence) have classified words (and utterances) into
linguistic categories to properly interpret the sources of Islamic Law. These linguistic categories are
of such broad relevance to the study of Islamic legal studies and so intricate in their ramifications
that we find these categories in one form or another to be almost perennially present in each process
of law-making. They not only function to reduce the subjectivity of interpreting the texts of the
sources of Islamic Law but also provide the legal system with its inner consistency within each school
of law. Although much effort has been devoted in Islamic Legal Studies to the analysis of the origins
of Islamic Law and its effects on social and political spheres, there is a need for a thorough analysis
of the linguistic categories, which constitute an important part of usil al-figh. Existing studies dealing
with the linguistic categories do not go beyond perpetuating, with various degrees of success, the
linguistic categories already found in Classical Arabic texts, without providing any clear theory that
would make such a linguistic analysis meaningful. Other studies, by contrast, seem to apply some
frameworks to usil al-figh, that are not intrinsic to the science - an approach that brings with it
several problems in understanding the linguistic categories and their function in the process of law-
making. The present work points out, for the first time, the lack of an explicit general framework for
the linguistic categories in classical usil al-figh manuals, and it argues that the linguistic categories
can reveal the general framework behind these categories. It further argues that the linguistic
categories are nothing but the outcome of the ustlis’ intellectual process of explaining the way human
beings deal with what is termed in the present work ‘the inherent nature of language’. This work
consists of one introductory and four main chapters followed by a conclusion. The introductory
chapter (Chapter 1) sets out an overview of the linguistic categories and their importance in the
process of law-making. Chapter 2 discusses, among other things, the inherent nature of language,
which is dealt with what I call ‘the practical way of name-giving’. Drawing mainly on the celebrated
scholar Abu al-Barakat al-Nasafl’s influential work, Mandr al-Anwar, with its two well-known
commentaries and one gloss along with other primary sources in usil al-figh within the Hanafi school
of law, Chapter 3 provides a thorough analysis of the linguistic categories, on the basis of which I
construct a general framework which, I argue, makes the outcome of usilis’ analysis of language
(namely, the linguistic categories) meaningful. Chapter 4 applies these linguistic categories, in the
light of the general framework, to a legal matter in Islamic Criminal Law, namely sirqa (theft). Chapter
5 provides a linguistic analysis of the application of the linguistic categories to sirqa. Chapter 6 is a
conclusion.



1. INTRODUCTION
1.1. The aim and the scope of the present work

Is language a perfect communication tool to convey one’s thoughts to another
member of the same linguistic community? How precisely can one know the intended
meaning of a statement in the form of speech or otherwise? What is the significance
of this to the field of law, which ascribes judgements over acts of human beings in the
form of statements? Who has the authority to understand the intended meanings of
statements in a legal document if the one who made such statements is not available
to clarify them when needed? What happens if God, who is perfect, decides to
communicate with human beings in the form of language? Would this language have
any ambiguity or indeterminacy? Would human beings be able to understand the
intended meanings of the statements God has made in our language without any aid

from God?

These are some of the questions that seem to have led scholars of Islamic
Jurisprudence (usul al-figh) to analyse the languge of the two primary sources of
I[slamic law, namely, the Qur’an and the Sunna, both written in what is often referred

to as ‘Classical Arabic’ or ‘al-fArabiyya’l

1 For more information on Classical Arabic, see Encyclopedia of Arabic Language and Linguistics, (2006), s.v.
“Classical Arabic.”



These scholars’ analysis of Classical Arabic typically constitutes about a third
of the material presented in manuals of Islamic jurisprudence. Coverage often
includes discussions on such questions as the contents and scope of words, clarity
and ambiguity of words, the signification of words to the sense(s) they are assigned
to (literal usage) or to senses they are not (tropical usage), the levels of clarity of
words and the levels of ambiguity thereof, direct and indirect speech, inference as
well as the relevance of these to the field of Islamic law (e.g. whether one can rely on

an inference for making law on a legal matter).

Usiuli scholars’ (i.e. scholars of usul al-figh, hereafter ‘usulis’) analysis of
language reveals that human language involves some ambiguity or indeterminacy as
far as its function as a communication tool between God and ordinary human beings
- though not between Him and His ideal addressee, namely, the Prophet - is

concerned.

Once ambiguity or indeterminacy in the language God uses is accepted, what
are the implications of this for areas in Islamic Criminal law such as the hudid
(literally, ‘boundaries’, these are the crimes whose punishments are described in the
Qur’an), where there are rules that demand punishments for various crimes, such as
amputation of the hand for the crime of theft, which are sometimes irreversible? In

respect of this, it seems urgent to ask what the role of language—which ustlis
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consider to be bound with ambiguity or indeterminacy—is in making determinations

as to whom a particular punishment should apply in Islamic Criminal Law.

By way of example, one might consider the verse in the Qur’an that relates to
theft: “As for the male and female sariq (thief), cut off the hands of both. It is the
reward of their own deeds, an exemplary punishment from Allah. Allah is Almighty,
All-Wise.”2 This verse formed the basis for, amputation, the punishment ascribed to
theft (sirqa) in Islamic law. In Classical Arabic the word ‘sariq’ refers to a person who
secretly steals a good belonging to someone else from a protected place.3 This is the
meaning already assigned to it in the language before the revelation. Despite the fact
that the word used in the Qur’an is sarig, which is, as noted, assigned to this particular
type of thief, ustulis knew that there were other names assigned to other types of
thieves in Classical Arabic, such as tarrar and nabbas, i.e. ‘pickpocket’ and ‘he/she
who steals a burial robe/shroud’, respectively.* People who were called tarrar and

nabbas were not referred to as sariq in Classical Arabic. In other words, under the

2 188 556 B340 (a YIS & Wy 5153 Legaal 1 5aadld 48 10015 (5,405 Quran, 5:38. For the translations of Qurianic verses
throughout the present work, I relied on several translations the primary ones of which are Ali, A. Yusuf,, trans.
The Meaning of the Holy Qur’dn (Brentwood, Maryland: Amana Corporation, 1991), Pickthall, Marmaduke
William, The Meaning of the Glorious Qur’an Revised New modern English edition (Birmingham: Islamic Dawah
Centre International, 2011), and Yazir, Elmal’li Muhammed Hamdi, Hak Dini Kur’dn Dili (N.p.: Eser, 1979).

3 See Lisan al-fArab, 1998. Lane translates ‘sariq’ as “[Stealing; a thief; or] one who comes clandestinely to a
place of custody, and takes what does not belong to him.” Likewise, Lane translates the entry ‘saraqa min-hu
malan’ as “He stole from him property [or the thing,] i.e. he took it [from him] secretly, and by artifice; or he
came clandestinely to a place of custody, and took what belonged to him, namely, another person.” (see Edward
William, Lane, An Arabic-English Lexicon Derived from the Best and Most Copious Eastern Sources (Beirut:
Librairie du Liban, 1968), 1362. This is also mentioned in classical legal literature (see, for instance, 1Abd al-
Gani al-Ganimi al-Maydani, al-Lubab fi Sarh al-Kitab (Istanbul: Asitana, n.d.), 503).

4 Molla Jiwan, Kitab Niir al-Anwar fala al-Manar (Istanbul: al-Maktaba al-Hanifiyya, n.d.), [, 147.
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class of thieves,5 for which no name may be assigned in Classical Arabic, there were
the sub-classes of ‘tarrar’ and ‘nabbas’ along with the sub-class of sariq. Although
ustlis knew the definition of each, they had not thought about®¢ the relationship each
of the three types of thieves has with the others until they considered Qur’an 5:38,
which triggered their pondering upon these relationships between the three sub-

classes of thieves.

This was considered very important because the application of the punishment
ascribed to sariq in the verse to tarrar and nabbas would be determined based on
their inter-relationship.” If tarrar and nabbas showed the characteristics of sarig, then
one could consider each one of them as a type of sarig. This would mean that they
would receive the same punishment as ascribed to sariq in the verse. When ustilis
actually analysed the characteristics of each, they realized that while tarrar was a

type of sariq, nabbas was not so, as the latter referred to someone who steals from a

51 am using the word ‘thief’ (singular of ‘thieves’) here in the sense of someone who is involved in the act of
taking the possession of something belonging to someone else without permission. In this sense it differs from
sariq, which is defined by ustilis as someone who secretly steals from a protected place, as well as from tarrar
and nabbas, and thus is more general than these three. Therefore, I consider it to be a hypothetical class which
the three words fall under in order to better assess the relationship between them. One may well choose to
analze the relationships between the three words under another class that would include in it all the three,
such as the class of mujrimiin (criminals). However, it seems that choosing a general class such as the class of
criminals to analyze the relationships between sariq, tarrar, and nabbas -although they would correctly be
classified under it— may lead to confusion. In fact, in such a case, the three words would share space with other
criminals, such as murderers, distracting the attention of the reader from the focus of the discussion, which is
only about the connections between sariq, tarrar, and nabbas. Therefore, I found it appropriate, instead, to
analyze the three words’ relationships with each other under the class of thieves in this specific sense even
though no name for ‘thieves’ may exist in this sense in the Classical Arabic language.

6 For a thorough analysis of the relationships between sariq, tarrar, and nabbas, see section 3.3.2.1 below.

7 Molla Jiwan, Nir al-Anwar, 1, 147.
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grave, which is normally not protected, thus excluding it from the class of sarigq.
Accordingly, scholars of ustl al-figh concluded that while tarrar needed to receive the

hadd punishment ascribed to sariq, nabbas did not.8

In usul al-figh manuals, the lack of clarify around a given word’s relationship to
other words under the same class is referred to as xafa’ (ambiguity) and the word
whose relationship to other words under the same class is yet to be discovered is

referred to as xafi (obscure).

In an effort to deal with problems associated with human language such as this
which are relevant to the process of law-making, scholars of usul al-figh came up with

20 primary linguistic categories, of which xafi is only one.

Analyzing these categories with an eye to finding a theory that would explain
them all in a unified way, [ ended up realizing that these categories represented either
some problems inherent in language or solutions to these problems, which, [ came to

realize, all had to do with how we perceive and then name entities.

As illustrated to some extent in the example of sarig above, the linguistic
categories, therefore, are the outcome of the analysis of language by usulis to

overcome some of the difficulties that appear to be intrinsic to language. In fact, such

8 See Figure VIII and IX in section 3.3.2.1 below.
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categories allow scholars to arrive at legal rulings based on a sound linguistic
analysis. In other words, language is the mediator through which the intention of the
addresser is communicated to (a) given addressee(s). Thus, acknowledging the
problems associated with this tool of communication, which we call language, as well
as working on where this tool falls short and where it succeeds enables one to
carefully check the integrity of one’s interpretation of any instance of the usage of this

tool, i.e. any given statement made in the form of speech or otherwise.

It seems to me that legal scholars were quite eager to explore the perfections
and imperfections of language because legal matters involve a gain or a loss of interest
pertaining to this and even to the next life, about which the believer seems to care the
most. It is thus essential that the process of interpretation carried out with the
purpose of establishing a whole legal system or congruity of particular cases to it is
undertaken with utmost care. This, among other things, involves realizing the
perfections and imperfections of language and establishing a name for each one of
these concepts to allow further development of the legal system. This seems to
explain the motivation behind the production of the linguistic analysis whose
outcome is the body of linguistic categories found in manuals of Islamic

Jurisprudence.

As such, linguistic categories such as xafi in Islamic Jurisprudence play a pivotal

role in the process whereby scholars came up with their best understandings of the
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intended meanings of the statements found in the sources of Islamic law, such as the

Qur’anic verse 5:38 mentioned above.

The term used in usul al-figh to refer to this process of interpretation is ‘istinbat
al-hukm’, which literally means ‘extracting legal rulings’, but may be translated in
consideration of its ultimate goal, which is to derive legal rulings from the sources of
Islamic law, as ‘the process of law-making in Islamic law.?” The process of law-making
in Islamic law refers to an endeavour whereby jurists (mujtahids) derive legal rulings
from the sources of Islamic law, the primary ones of which are the Qur’an and the
Sunna. As a matter of fact, classical jurists and contemporary scholars agree that
while the Qur’an, the main source of Islamic law, contains some 500 verses with legal
content, it by no means provides an explicit all-encompassing established system of

law.10 The same is true for the body of Sunna, which consists of traditions (ahadith,

9 There are other ways of deriving legal rulings from the sources of Islamic law, such as deriving law from the
sources within the paradigm of one legal school such as the Hanafi school, often on a legal matter that is not
previously considered by the founder of the school, in this case by Abii Hanifa (d. 150/767). For instance, the
question of whether or not smoking, which was not dealt with by Abii Hanafi or others in the early times as it
came to Islamic world subsequently in the 18th century (see my article on cigarette in Temel Islam Ansiklopedisi
[Concise Encyclopedia of Islam], (Ankara: Tiirkiye Diyanet Vakfi Yayinlari, 2019), s.v. “sigara”) is permissible
can be given an answer following the usil al-figh (Islamic Jurisprudence or, to put it differently, methodology
of law-making in Islamic law) adopted by a particular legal school. There are different levels of doing this, and
each is referred to with different names in tabaqat al-fuqaha’ works, as will be noted in the literature review
below. Istinbat al-hukm differs from other types of law-making processes in that it involves a process of
deriving legal rulings from the sources without any reference to the usil al-figh of any previously established
legal school (or a previous scholar for that matter). Abii Hanifa's legal rulings, for instance, are directly derived
from the sources of Islamic law without being limited by the ustil al-figh of any previously established school of
law, and therefore constitute the type of law-making that is referred to as istinbat al-hukm. The linguistic
categories play an essential role in istinbat al-hukm as well as all the other the processes of law-making in
Islamic law.

10 Wael B. Hallaq, Law and Legal Theory in Classical and Medieval Islam (Aldershot: Variorum, 1995), 4.
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pl. of hadith) that contain information about the Prophet’s life and his sayings, from
which Islamic law derives most of its rules. Each unit of information found in these
sources, whether a Qur’anic verse or a tradition, is seen almost like a part of a puzzle
that leads to a systematic legal system once combined with one another properly and
is thus aptly named dalil (pl. adilla), that is, indicator of God’s law, as each of these

units indicates the law rather than constituting the law itself.

To properly extract legal rulings from the indicators of law found in the Qur’an
and the Sunna, which is an effort that requires one to understand the intended
meanings of the indicators of law in them, scholars of usul al-figh classified lafd (pl.

alfad)!! into categories, which I refer to as “the linguistic categories” in this work.

They then based their arguments on these linguistic categories whenever they
derived law from the sources, as seen in the example of the xafi word sariq which |

touched upon above.

The linguistic categories which Islamic legal schools adopt when deriving law
from the sources display variations from school to school, which is one of the
phenomena that leads to variations in legal rulings between different schools of law

on the same legal matters. A comparative study that would focus on the impact of

11 Usiilis use the term lafd/nadm to refer not only to words but also to phrases and sentences/utterances (see,
for instance, usulis’ reference to words as well as sentences as dahir in section 3.3.1.1).
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differences of linguistic categories upon the differences of opinions across these
schools on particular legal matters deserves space of its own. For the purpose of this
study, I will narrow my focus to an analysis of the linguistic categories found in the

Hanafi school.

There is a tendency among contemporary scholars, who study Islamic legal
system in one way or the other, to focus on the SafifI school of law. This can also be
seen in the literature on the linguistic categories of usul al-figh. In fact, many
contemporary works in English take the Safifi school of law as their departure point

in their analyses of the linguistic aspects of ustl al-figh.12

As such, there is a gap in the scholarship with respect to an understanding of
the linguistic categories found in the Hanafi school of law, which, since its birth in
Kufa in the early 2rd century of the Hijra, spread gradually and shaped the intellectual
landscape of a great number of scholars.13 Given the impact it apparently had on
intellectuals who produced work in Islamic legal studies within the Hanafi school and

on contemporary Muslims who adopt these scholars’ approach to Islamic law, the

12 See the literature review in section 2.5 below. To illustrate, Hallaq focuses on some of the linguistic categories
of the Safifi school of law in his treatment of the legal language used in usil al-figh (see Wael B. Hallaq, A History
of Islamic Legal Theories: An Introduction to Sunni ustl al-figh (Cambridge: Cambridge University Press,1997),
42-58). In fact, while doing so, he primarily relies on al-Gazzall’s al-Manxiil, al-Sirazi’s Sarh al-Lumfa, and Ibn
Barhan’s al-Wusiil ild al-usil, and al-Juwaynt’s al-Burhan fi Usil al-Figh, all of which are Safifi texts (ibid, 42-
58).

13 See Fuat Sezgin, Geschichte des arabischen Schrifttums, (Leiden: E. ]. Brill, 1967), 1, 409-455.
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Hanafi school deserves much more attention than it is currently getting in Islamic

legal studies in general.

The present work aims to fill this gap by bringing to light the nature and
function of the linguistic categories of the Hanafi school.
1.2. An overview of the linguistic categories in the Hanafi school
The linguistic categories within the Hanafi school are often divided into four
primary classifications as in al-Manar by Abu al-Barakat al-Nasafi.1* Figure L below
represents these four linguistic categorizations found in al-Manar and in many of the

major ustl al-figh manuals within the Hanafi school.15

14 3]-Nasafi, Abii al-Barakat YAbd Allah b. Ahmad Hafid al-Din, al-Mandr (Istanbul: Asitine, 1326). For more
information on al-Nasafi, see Murteza Bedir, "Nesefi, Ebi’'l-Berekat", in TDV Isldm Ansiklopedisi,
Https://Islamansiklopedisi.Org.Tr/Nesefi-Ebul-Berekat (11.12.2019); Encyclopaedia of Islam, 2" Ed., (1993),
s.v. “al-Nasaf1”.

15 See the literature review in section 2.5 below.
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Figure L

Linguistic Categories of usul al-figh in the Hanafi school—based on al-

Manar
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As seen in Figure L,16 usulis divide words into four main categories, each of
which is further divided into four sub-categories (with the exception of the second
categorization, which is divided into eight sub-categories in total), making the

primary linguistic categories discussed in al-Manar 20 in number.1”

16 For the definition of the terms in this chart, see the glossary at the end of this thesis. There I provide my
understanding of each linguistic categorization and the linguistic categories that fall under it. The definitions
provided there are based on an analysis carried out in Chapter 3 below.

17 As I move on, I will explain the categorizations and the linguistic categories that fall under them.
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The presentation of these linguistic categories in usul al-figh manuals,
however, lacks an explicit general framework that would give overall coherence to
them. This is a gap that has never been identified in the literature before, yet is
essential for a proper understanding of each linguistic category in particular and usul
al-figh in general. In fact, as will be touched upon in the literature review on linguistic
categories, the lack of a general framework that is intrinsic to the science of ustl al-
figh leads to misunderstandings of some of the linguistic categories and of usil al-figh

as a whole, making the need to fill this gap more urgent.

Constructing such a general framework to fill this gap requires a thorough
analysis of the linguistic categories found in usil al-figh manuals. The present work
hypothesises such a general framework, for the first time, based on an analysis of the
linguistic categories themselves in an effort to better understand each linguistic
category as well as the role that these linguistic categories (and thus languages, and
in this case, particularly the Arabic language) play in the process of law-making in

Islamic law.

The process of law-making in Islamic law is regulated in various ways, one of
which has to do with the role of language used in the primary sources of the legal
system, which is Classical Arabic. The Islamic legal system has its own specialities;
the linguistic categories— in as far as they constitute a body of rules for interpreting

a particular language of a legal system— go beyond an analysis of the Arabic language
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and thus may well be made use of in interpreting any legal text written in any
language. Therefore, it is true that the complexity and the subtlety of the linguistic
analysis found in usul al-figh manuals will be explored in this work with particular
emphasis on the Arabic language and its role in the process of law-making in Islamic
law. However, scholars of legal philosophy and jurisprudence in general will likely to
find usulis’ analysis of language in terms of its function as the communication tool
between the lawgiver and the subject relevant to their studies, too. As such, it is my
hope that the present work will open up new avenues for those seeking to conduct a
comparative study of the role of language in the process of law-making in any given

legal system.

Similarly, and even more obviously, linguists are also likely to find the present
work relevant to their studies. In fact, there are many parallels between the topics
discussed here and linguistics. In this regard, the present work sets out to uncover a
linguistic theory, in this case, the one that was behind the production of the linguistic
categories found in ustl al-figh manuals. In extrapolating a theory of language, which
steered the ustilis, based on the linguistic categories they produced, this work offers
insights into phenomena discussed in linguistics today such as inference, direct and
indirect speech, definiteness and indefiniteness, and deixis. How we know when two
entities are the same and what constitutes a thing are two of the questions, amongst

others, the present work shall be able to provide an answer to. In fact, exploring what
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constitutes an entity is a central theme discussed in the present work, as can be seen
even from the aforementioned example of sirga and whether or not tarrar and nabbas
needed to be considered to be the same as it.18 | further believe that the central theme
of the theory of language I propose in this work, namely, the ‘practical way of name-
giving’, and its role in forming the way language works will be seen as a contribution

to linguistics in general.

As an aim that is more specific to the field of Arabic and Islamic studies, [ hope
that the present work will demonstrate that istinbat al-hukm is not a simple task
which anyone well-versed in Classical Arabic can properly deal with. Rather it is a
sophisticated process that requires expertise not only in Arabic but also in usil al-figh
in general, and particularly a comprehensive understanding of the Arabic linguistic

categories found in classical usul al-figh manuals.

The attempts that have been so far made to explore the linguistic categories
provide some insights into the linguistic material in ustl al-figh manuals (namely, the
linguistic categories). However, no single account proposed thus far can account for
these linguistic categories in a unified way, thus falling short especially in explaining
the role which these categories (and the Arabic language in general) play in istinbat

al-hukm.

18 For instance, see Chapter 5.
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Before | further discuss the importance of the linguistic categories for the
process of law-making in Islamic law in section 1.3 below, it is worth reflecting upon
a particular difference of opinion among some of the Hanafi scholars regarding the
number of main categorizations that the linguistic categories fall under. This is
important because the number of the linguistic categorizations is a central theme of

the present work.

Although al-Nasafi and many others consider the number of the main linguistic
categorizations to be four, as shown in Figure L above, others claim that there is a
further linguistic categorization in addition to these four categorizations, making the

number of the main classifications five in total.

For scholars like al-Nasafi and Molla Jiwan,!? this fifth categorization is not a
categorization per se. It merely consists of four types of information about the
linguistic categories that fall under the other four main categorizations. Molla Jiwan
notes that these four kinds of information pertain to ==l (i.e. the origin of the
names of the linguistic categories), =< (i.e. their meanings), s (i.e. their

hierarchy), and L\Ss! (i.e. the legal rulings about them).

19 Molla Jiwan, Nir al-Anwar, 1, 18.



23

Molla Jiwan also explains each of these kinds of information in some detail as

follows:

Alall )y 3 EY) 55 a geadl) o (Fidia Galall Jadl o) sa 5 JLaEY) o3a (3lELE 2ale (5] Leaal 5a

Ladl = Saaa¥l & Galdll o 4 s daaial) e sgiall (51 Leibaa s dile (s Jsadll 585 asanll (ha (Bida
Uil e a6y Lyl () 4 ma (51 L si g laamsall (pa laan kil Lo lall 5 3 8Y1 e agles inal gy
i sl Can g el s idh el 5 ol Leal ) 5 LSl g aUal) e paill asy AUl 5 (il (i jlas 131 Slia

“Mawadifuha, (i.e. the origin of the names of the linguistic categories), that is
to say, their etymologies. This means the category of xass comes from xusis, which
means infirad (having only a single referent), and the category of famm, which refers
to plurality of words [with at least three referents], comes from fumiim, which means
Sumil (enclosure or proper inclusion), and it goes on and on. Mafaniha (i.e. their
meanings), that is to say, the terminological concepts meant by these terms, as in xass,
which is a word that is assigned to a single known meaning by way of infirad (having
only a single referent); or as in f{amm, which is arranged as a plurality of individuals.
Tartibuha (i.e. their hierarchy), knowing which one of these categories is favoured
over the other(s) in case of a contradiction. For instance, when nass and dahir words
contradict each other, nass is preferred over dahir. Ahkamuha (i.e. the legal rulings
about these categories), that is, to know which one is gatfi (one that entails definitive

knowledge), which one is danni (one that entails dubious knowledge), and which one
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is wajib al-tawaqquf (one that requires a mujtahid to suspend judgement over it). For
example, xass is qatil, an famm word whose scope is limited by another indicator is

danni, and mutasabih is wajib al-tawaqquf.”

Molla Jiwan mentions that this fifth classification is an invention of Faxr al-
Islam and was not mentioned by the majority (jumhiir) in their treatment of the
subject, as they abstained from making judgement over it. The reason for this, Molla
Jiwan notes, is “li-tahqiqiha” (for their soundness). Laknawl1 explains this expression
of Molla Jiwan with “li-tahqiqi aqgsami lI-qur’ani”,20 which might be translated as “for
the soundness of the [linguistic] categories of the Qur’an.21” With this term, he is
referring to the importance of the linguistic categories having consistency in
categorization. In fact, the contents of this fifth categorization consist of types of
information scholars mention pertaining to the other four categorizations and not to
this fifth categorization. Because, it has no information about itself but only about the
other four categorizations, it would lead to inconsistency in scholars’ linguistic

categorizations to treat it as a separate categorization.

20 Laknawsi, Qamar al-Aqmar, (Istanbul: al-Maktaba al-Hanifiyya, n.d.), I, 18.
21 See Molla Jiwan, Nir al-Anwar, 1, 18.
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Laknawsi, on the other hand, indicates that he disagrees with Molla Jiwan on
having this fifth classification and notes that this fifth categorization is necessary to

understand the linguistic categories that fall under the other four categorizations. 22

However, it seems that those scholars who do not have this fifth categorization
in their linguistic analysis do not regard what other scholars discuss under this fifth
categorization to be insignificant. They merely think that the contents of the fifth
classification do not qualify it to be a separate linguistic categorization simply
because it is not a categorization per se but a body of information about the other four

linguistic categorizations.

An analysis of the contents of the fifth classification provides some insights into
the nature of this matter. In this regard, Molla Jiwan notes that al-NasafT’s treatment
of these four types of information regarding the linguistic categories is different from
that of Faxr al-Islam. While the latter includes in his treatment of each linguistic
category all the four types of information, the former never mentions the mawadif
(the origin of the names) of the linguistic categories and only occasionally mentions

the tartib (hierarchy) of the linguistic categories, while always including the other

22 Laknawsi, Qamar al-Agmar, 1, 18.
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two types of information pertaining to the linguistic categories, namely their mafani

(definitions) and their ahkam (the legal rulings about them).23

Whether one considers these four types of information (namely, mawadis,
mafani, tartib, and ahkam) about the linguistic categories as a separate categorization
or not, it seems to me that al-Nasafi’s emphasis on the mafani and the ahkam of these
linguistic categories in his al-Manar, in which he lays down the principles of usil al-
figh, indicates that these two are especially significant for the process of law making,

a phenomenon which I will now discuss briefly.

The hukm of a given word (or words making up a given verse) of the Qur’an2+
depends on which linguistic category the word (or the words making up the verse)
fall(s) under.2> Obviously, determining which category a word should fall under
requires one to know the mafani of the linguistic categories. Once the linguistic
category the particular word falls under is determined, we know which hukm (e.g.
qatii, i.e. definitive) applies to that particular word. Once this is discovered, the
mujtahid knows the authority of the legal ruling he /she can derive from such a word

(or words making up a verse).2¢ This is, in turn, possible by knowing which hukm, that

23 Molla Jiwan, Nir al-Anwar, 1, 18.

24 The hukm of a word here is used in the sense that, say, it is gatfi, as noted above.

25 This is not peculiar to the Qur’anic verses; rather, it is true for traditions as well.

26 The hukm for words that fall under the category of mufassar, for instance, is that such words are required to
be acted upon, while the possibility of abrogation (nasx) remains valid theoretically (for details on mufassar,
see section 3.3.1.3. below).
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is, qatil (definitive), danni (dubious), or wajib al-tawaqquf (one that requires jurist to
suspend judgment over it), applies to the particular linguistic category that the
relevant word(s) fall(s) under. Therefore, knowing the ahkam of linguistic categories

is also indispensable for deriving law from the sources of Islamic law.

The information on the tartib of the linguistic categories is also relevant for
the outcome of the process of law-making because often on a given particular legal
matter, there are multiple statements in the Qur’an and the Sunna that one finds to
be in conflict at least in terms of their scope. For instance, the scope of the verse on
sirqa (theft) is different in terms of several aspects from the scope of individual
traditions on this matter.2” While the scope of the verse indicates that the punishment
is to be applied to all those who commit sirga, one tradition, for example, indicates

that the punishment is cancelled if the stolen item is a kind of food.

Another tradition indicates that if there are any doubts surrounding the case
of such crimes as sirqga, the punishment is cancelled. To illustrate, if the thief claims
that he/she owns the stolen item, the punishment ascribed to sirqa in the verse,

namely, amputation of the hand, is cancelled even if he/she cannot back up his/her

27 See sections 5.1 and 5.2 below.
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claim with any evidence. In fact, his/her claim constitutes a doubt, thus requiring the

punishment of amputation to be cancelled.z8

In this regard, to make a judgement over a legal matter, scholars needed either
to make a choice between statements that are in conflict with each other at least in
terms of scope or, when applicable, find a way to reconcile them. In order to
undertake either of these tasks, it is essential to determine the tartib (hierarchy) of
linguistic categories, that is, the priority one linguistic category has over the other.
Therefore, the tartib of the linguistic categories is also important in undertaking the
task of deriving law from its sources, which is why al-Nasafi also discusses it for some

of the linguistic categories, as noted.

Hence, with their mafani,?® ahkam, and tartib, the linguistic categories are
important for the process of law-making. Therefore, both the scholars who held that
the number of categorizations is four and those who considered it to be five paid close

attention to these three aspects of linguistic categories.

28 For details, see section 4.3.

29 Mawadif (the origin of the names) of the linguistic categories may be important for understanding mafani
(meanings/definitions) of these linguistic categories. We can think of mawadif as non-technical lexical senses
of a word and mafani as the technical senses of the word in usil al-figh. Once one has a good understanding of
the mafant of the linguistic categories, one does not necessariliy need to know the mawadif of the linguistic
categories. That is why, I think, al-Nasafl does not include any information regarding the mawadif of the
linguistic categories.
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The present work will be conducted based on the acceptance that the number
of the primary linguistic categorizations are four in number. In this regard, I follow
al-Nasafi and Molla Jiwan. However, the fact that all the Hanafi scholars who wrote on
this matter, regardless of their views regarding the number of linguistic
categorizations, discussed the same three aspects of linguistic categories—namely,
their mafani, ahkam, and tartib, which are, as noted, essential for the process of law-
making—suggests that the difference between the two views regarding the number

of linguistic categorizations is more apparent than real.

Having thus discussed the two different views regarding the number of
linguistic categorizations found in the Hanafi ustl al-figh manuals and having noted
my position on this, I can now talk more about the relevance of the linguistic

categories to the process of law-making in Islamic law for further analysis.

1.3.The importance of the linguistic categories for the process of law-
making (istinbat al-hukm)

As illustrated above, the linguistic categories of ustl al-figh are at work
throughout the process of extracting legal rulings from the indicators of law in legal
schools like the Hanafi school. A thorough understanding of these categories is thus

indispensable for appreciating the fine details of istinbat al-hukm.

The relevance of these linguistic categories to the process of istinbat al-hukm
is closely linked to the fact that one cannot understand the sources of the Islamic legal

system without mastering Classical Arabic.
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The study of the language of the law was considered very important in the
I[slamic legal system. In fact, good command of Classical Arabic, which was the
language of the two main sources of Islamic law, namely the Qur’an and the Sunna,
from which Islamic law derives both its authority and its application,3? was seen as a

prerequisite to any profession within the Islamic legal system.31

The importance given to the Arabic language within the Islamic legal system is,
in fact, manifested in the fact that Islamic legal inquiry played a major role in initiating
the formation of the grammar of Arabic as we know it today. There was no known
grammar of the Arabic language before the Qur’an was revealed. It was vital for
Muslims to study the text of the Qur’an because it was understood to be their legal
document containing indicators of God’s Will. This scripture was written in Arabic,
and just like in any other text written in any given language, one first needs to know

the rules of the language of the text in order to profoundly understand it.

Scholars of ustil al-figh were thus interested in the study of Arabic. Knowledge
of Arabic grammar was recorded in Arabic grammar books, which Arabic
grammarians penned hand in hand with scholars of usul al-figh, or usulis. Although

knowledge of Arabic was a prerequisite for the law in all of the four main Sunni legal

30 Michael G. Carter, "Language and Law in the "Sahibi" of Ibn Faris." Zeitschrift Fiir Arabische Linguistik, no. 25
(1993): 139.
31 Ibid, 142.
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schools of thought, 32 scholars of usul al-figh went beyond the study of Arabic
grammar and investigated the connections between the structures of the language
and the meanings that these structures were to indicate. The aim of this effort was to
determine what the intended meaning of a given speaker, and in particular, the

intended meaning of God or His Prophet, may be.33

Although the subject matter of these manuals is sometimes the same as that of
Arabic grammar books,34 the focus of such legal studies is not the study of Arabic
grammar itself with its parts of speech and sentence structure. Rather it is the
relationship of the above-mentioned constituent parts of Arabic grammar with the
meanings that they indicate. For instance, with reference to their relevance to the
process of law-making, al-Nasafl discusses some of the topics that fall under various
subcategories in nahw works such as kull (all), jamif (every), man (who), and ma
(which/that). These are all treated under the linguistic category of famm in usul

works such as al-Manar.35 Therefore, despite the fact that nahw and ustl al-figh

32 [bid, 144.

33 This is essentially to do with the meaning of expressions within particular contexts. Besides their effort to
ascertain the intended meaning, which already involves contextual meaning, scholars were also interested,
naturally, in the non-contextual meaning of expressions. The dichotomy between non-contextual meaning and
contextual meaning mentioned here is very similar to the one drawn in linguistics today. Although there are no
hard and fast boundaries that linguists agree on as to where to draw the line between semantics and
pragmatics, non-contextual meaning seems to be the area of the former and the contextual meaning of the latter
(for some of the major views on the distinction between semantics and pragmatics, see Ken Turner, “Semantics
vs. pragmatics” in Frank Brisard, Jan-Ola Ostman, Jef Verschueren, ed., Grammar, Meaning and Pragmatics
(Amsterdam/Philadelphia: John Benjamins Publishing Company, 2009), 250-267).

34 For instance, though from different aspects, both sciences analyze amr and nahy.

35 al-Nasafi, Kasf al-Asrar, (Istanbul: al-Maktaba al-Hanifiyya, n.d.), I, 127-128.
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overlap to some extent in terms of the subject matter they both cover, the way these
two fields of study approach the same phenomena is distinct from each other, as will

be illustrated with words like kull, jamit, man, and, ma below.3¢

The study of the role of language in understanding a text written in it may not
be new. Yet, there is something unique about the study of the Arabic language to
understand the text of the Qur’an. In fact, Islamic scholars were convinced that the
Qur’an was the verbatim word of God. As a result, they considered the way God
expressed Himself not arbitrary but consistent. 37 Thus, it must have made sense for

them to come up with a set of rules to decipher the meaning of the whole text.

Moreover, since the Qur’an and the Sunna needed an interpreter in most cases
to find answers to questions not explicitly answered in these sources, it was left to
the scholars of ustul al-figh to interpret them and come up with a legal opinion on each
of these matters. This meant two things. Firstly, because of the nature of the text, they
had to study it seriously in that they paid close attention to each and every detail of
its language, as they considered all to be chosen by God-the All Knowing for a

purpose; and secondly, there was room for subjective interpretation of the text, as its

36 See section 3.1.2 below. ] ]

37 See, for instance, Qurran 4:82, 15458 W) 48 1 5 0 e e be G& 31550150 & 55355 Y41, which may be translated
as, “Will not they still try to understand the Qur’an in the best way? If it was sent down from other than Allah,
they would have certainly found many contradictions in it.” See also Qurian 2:2, &iall (53 "4 5 ¥ Qi) elly
“This is the Book in which there is no doubt, containing guidance for those who are mindful of Allah.”
Consistency may not be present, say, for some traditions on the same matter, and this was partly due to the
notion of nasx (abrogation) or other reasons (see, for instance, section 5.2 below).
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language was a human language which is in principle not free from ambiguity or

indeterminacy.

This subjectivity needed to be limited by a set of rules so that the part of the
legal system left for scholars of usul al-figh to discover and establish would also have
objectivity as much as possible. Apparently, this was important for the scholars
themselves because having a set of rules must have given the scholars peace of mind
in assuring them that they were doing their best in understanding the text they

considered to be holy.

Moreover, as the way in which they extracted legal rulings from the sources of
Islamic law was transparent and open to criticism, the legal scholars helped pave the
way for others to criticize the ahkam they came up with based on the linguistic
categories and any rule associated with these categories. This way they sincerely

shared the responsibility for decoding the texts of the sources of Islamic law.38

The importance of having a set of linguistic categories lies also in the fact that
these categories gave Islamic legal schools inner consistency, a characteristic that

every legal system needs, at least, to seek to have.3? This was because scholars of ustl

38 As aresultofhaving a set of linguistic categories and rules associated with them that were followed whenever
they derived law from its sources, scholars like al-§aybéni, Abt Yisuf, and Zufar, while following the principles
of Abii Hanifa, did not agree with their teacher on many legal matters, and in fact came up with different ahkam
on various issues, as indicated in section 2.5 below.

39 Theoretically, I think not only legal systems but also any kind of theoretical framework needs to have inner
consistency in order to solve individual problems/issues which theoretical framework is produced to solve or
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al-figh would consult these linguistic categories (and the rules associated with these
categories such as those rules that had something to do with the hukm of a linguistic
category or its tartib, as noted above) each time when extracting ahkam (legal
rulings) from the indicators of law. This meant that these linguistic categories,

functioning like mathematical formulations, had a clear influence on the outcome of

to explain. Theoretical frameworks predict individual problems and their solutions in various spheres of life.
They are produced, in other words, in order to yield similar solutions to similar problems that may occur. And
instead of finding solutions to problems each time one occurs, what is more practical is to determine the
solution for a common problem (Biiyiik Haydar Efendi, Usul-i Fikih Dersleri, 2nd ed. (Istanbul: U¢dal, 1966), 10).
This means that the legal system predicts problems. Therefore, predictability lies at the centre of producing a
general framework or a system such as a legal system. As legal systems prescribe rulings to certain actions
before they occur, for these systems to serve their existential purpose of providing solutions to problems in
advance, they have to be, in most if not all cases, formed of principles in the form of generic notions as in
“whoever steals something whose value is more than $100 will be sentenced to serve a year in prison.” If a legal
system has, however, another legal ruling along with the previous one such as: “whoever steals something
whose value is more than $100 will be sentenced to serve two years in prison”, this constitutes a contradiction
as to the punishment such a person will receive. If there are such conflicting generic rulings as part of a given
legal system, the question of which one of the legal rulings in conflict with one another would need to be applied
to individual cases where someone actually steals the prescribed amount is a problem with regard to
predictability, which I have just described as central to the formation of any legal system. If there happens to
be such conflicting reports regarding the prescribed punishment, then one needs to either cancel one of the
conflicting rules or reconcile them. Therefore, any system, including a legal system, has to be based on
prescribed principles that are predictable. And, predictability, as I have just noted, comes when particular legal
rulings in the case of legal systems are in coherence with each other or, to put it differently, inner consistency
is achieved when there is no conflicting legal ruling within the system. As such, every legal system ought to
have inner consistency, and following the same linguistic categories (and any rules associated with them) of
the law-making process for each of the individual legal reasonings is indispensable for legal systems to have
that inner consistency especially when applying the law to particular cases. To illustrate, if the law has only one
of the two conflicting rules about theft mentioned above, linguistic rules one adopts when understanding it has
to be steady and not changing. For instance, let us suppose that the law had only the rule that states, “whoever
steals something whose value is more than $100 will be sentenced to serve two years in prison”, and a judge
who is about the make a decision on a relevant legal case interprets the phrase ‘two years’ in such a way that
he/she sentences the thief to be prisoned every weekend until he/she does his/her jail time. In another relevant
case, however, the same judge interprets the phrase ‘two years’ as ‘two consequative years’ and imprisons
another thief, who is similar to the previous one in all relevant aspects, for two consequative years in jail. The
judge’s decision relies on how he/she interprets the law, which in and of itself involves a linguistic analysis,
regardless of how consistent that analysis may be. Therefore, if he/she is not consistent in his/her way of
interpretation of the law, one can say that he/she will interpret the law in an inconsistent way, thus leading to
inner contradiction within the legal system. Therefore, adopting the same linguistic principles for the processs
of law-making is indispensable for a legal system to have innerconsistency.
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the process of law-making in Islamic law, formulations to which indicators of law
found in the primary sources of Islam were applied to so as to reach ahkam. In other
words, each individual hukm was formed through the same set of linguistic
categories. The outcome of the process of law-making, i.e. Islamic law, consisting of
these individual hukms, thus involved consistent constituent parts. Therefore, these
linguistic categories were seen indispensable to provide the Hanafi legal system with

its inner consistency.

The idea of having a consistent legal system seems to be rooted in the idea that
in an effort to at least arrive at the approximation of the perfect legal system meant
to be delivered to human beings through the Prophet, which is referred to as the
Sarifa, one needs to have a methodology/a body of principles for producing the legal
system in question. Having a set of rules and regulations pertaining to how a mujtahid
uses language to interpret the texts of the sources of Islamic law thus seems to be
necessary for producing a legal system that is as close as possible to the ideal legal
system which Islamic legal scholars considered to be free from inconsistencies,

namely the Sarifa.
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2. A GENERAL FRAMEWORK FOR ENQUIRY INTO THE LINGUISTIC CATEGORIES

Having thus introduced the linguistic categories in the Hanafi school and
discussed the significance thereof for the process of law-making in Islamic law, [ will
now discuss the need for a general framework for these categories. [ will then briefly
introduce the inherent problem in language that seems to be at the centre of usulis’
analysis of language, which will thus be at the centre of the general framework I will

be building in the following chapter.

The primary work I focus on for this task is al-Manar by al-Nasafi along with
two commentaries on it, one by the author himself and the other by Molla Jiwan, as
well as one gloss by al-Laknawsi on the latter. Thus, I will largely base my analysis on
these important sources along with some other reputable works on ustil al-figh within
the Hanafi school.40

2.1.The logic behind the linguistic categorization

Abu al-Barakat al-Nasafi (d. 710/1310), following a brief section praising God
and his Prophet, starts off his pioneering work Manar al-Anwar (or simply, al-Manar)
on the science of ustiil al-figh (Islamic Jurisprudence) with his detailed analysis of al-
Kitab, i.e. the Qur’an. He situates it as the most important among the three primary

sources of Islamic Law, namely, al-Kitab (the Book), the Sunna, and the [jmaf —a

40 For a complete list of primary and secondary sources the present study relies on, see the bibliography.
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broad term that could be translated in various ways with different connotations, but
which we can translate here as the Consensus of scholars of the Islamic Nation for the
sake of economy, as I shall have occasion to return to the notion of /jmaf later. These
three sources are followed by a fourth source that has to rely on at least one of the
aforementioned three sources in order for it to qualify as a source of law, namely, al-
Qiyas—often translated as syllogism or analogical deduction#! in the literature on

usul al-figh.

Al-Nasafi then goes on to provide a detailed yet concise description of what al-
Kitab means in his al-Manar and elsewhere in the literature on usul al-figh. He states
that al-Kitab is the Qur’an sent down to the Prophet, written on masahif (pl. of mushaf,

which now means the physical book the text is written in, but then meant whatever

41 See Bernard G. Weiss, The Search for God’s Law: Islamic Jurisprudence in the Writings of Sayf al-Din al-Amidi
(Salt Lake City: University of Utah Press, 2010), 543; Muhammed M. Yunis Ali, Medieval Islamic Pragmatics:
Sunni Legal Theorists’ Models of Textual Communication (London and New York: Routledge, 2009), 168-170;
and Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Cambridge: The Islamic Texts Society,
1991), 197.
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was available to write the text on), and narrated from Him to us with the status of al-

mutawatir,*2 thus leaving no doubt about its authenticity.*3

Al-Nasaft says that the word al-Kitab is the name of both nadm** (word) and
mafna (meaning),*s and the legal rulings of the Sarifa* could be known according to

classifications of both,47 which, he says, are four types. Then he goes on to mention

42 Mutawadtir is the name given to the type of hadit (tradition) narrated from the Prophet as tawaturan,
translated in literature on usil al-figh as “through continuous testimony” as in Kamali, Principles of Islamic
Jurisprudence, 58, as “through cumulative chains of transmission” as in El Fadl, Speaking in God’s Name, 101),
and as “multilineal transmission” by Weiss (as parallel to his translation of ahad as “unilineal transmission”) as
in Weiss, “Language in Orthodox Muslim Thought”, 63. In fact, individual reports narrated from the Prophet
(and from his Companions) were referred to as hadit and the amorphous corpus of these reports as the Sunna,
which had proof-value in Islam, though secondary to the Qur’an. Traditions consist of two constituent parts: (i)
isnad (the chain of transmission providing information regarding the identity of narrators who narrate the
report, often by mentioning their names and in some cases the relationship the narrator has to the person who
comes before or after such as “my father” or “my son” and information as to the means of transmission such as
“I/We heard such and such saying that...” or “He dictated me/us to write that...”); and (ii) matn (the actual
report, which could be the sayings, actions, or tacit approvals of the Prophet or his Companions). Scholars
divided traditions into several categories from several aspects, which have to do with the two constituent parts
mentioned. Mutawatir is a type that falls under the classification of tradition according to isnad. If a tradition is
narrated through singular chains of transmission, it is called ahad, and if it is transmitted through cumulative
chains of transmission, it is called mutawatir. Scholars often defined mutawatir as tradition transmitted from
the Prophet during each of the first three generations of Muslims by such a number of narrators that it is
impossible to think that they would all agree to lie and fabricate the tradition. The term is also used to refer to
Qurianic verses, and the entire text of the Qur’an has been considered to be transmitted tawaturan (as
mutawatir). For mutawatir, see H. Yunus Apaydin, "miitevatir", TDV islam Ansiklopedisi,
https://islamansiklopedisi.org.tr/mutevatir (26.01.2019); for ahad, see H. Yunus Apaydin, "Haber-i Vahid",
TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/haber-i-vahid#3-fikih (26.01.2019); and for more
information on Sunna as it is treated in usul al-figh within the Hanafi school, see Molla Jiwan, Nir al-Anwar, 11).
43 al-Nasafi, al-Manar, 1, 12.

44 Molla Jiwan notes that the word nadm is used instead of lafd out of respect (Molla Jiwan, Nir al-Anwar, 1, 14).
45 Biiylik Haydar Efendi prefers to define al-Kitab as al-nadm al-dall bi-l-maSnd (the text referring to the
meaning) (Biiylik Haydar Efendi, Usul-i Fikih Dersleri, 26) rather than what may be described as ‘the rough’
definition we have here in al-Mandr. When we consider the fact that, he adds, the meaning of the text of the
Qu’ran was not transmitted as mutawatir, it is appropriate to define the Qu’ran this way.

46 Sqrifa is the name given to the Law God has sent to his Prophet and Figh is the effort of acquiring, or arriving
at, Sarifa. See El Fad], Speaking in God’s Name, 13-14, 34 for more on the difference between the Sarifa and
Figh.

47 Wa-innama tufrafu ahkamu $-sSarfi bi-mafrifati agsamihima (al-Nasafi, al-Manar, |, 14).
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these four types of classification. Biiyiik Haydar Efendi (d. 1903)48 mentions that
these linguistic classifications are rooted in film al-wadf, the Science of Name-
Giving, ¥ whose practitioners apparently borrowed it from film al-mantiq (the
Science of Logic).50 One of the primary aims of the linguistic categorization is to
determine the meaning and scope of any given word. However, does it really matter

where one draws the line of a given word in Islamic Law?

To illustrate the importance of the linguistic classification in law, consider the
following sentence from the Qur’an: ‘As for the male and female thief, cut off the hands
of both.5” When pondering on the verse, such questions come to mind as ‘what does
“cut off,” “thief,” or “hands” mean?’, ‘what needs to be included in the term “thief” and

“hand”?’, and ‘what happens if the person repeats the theft?’. Each of these comes down

48 Biiylik Haydar Efendi (d. 27 October 1903), also known as Nastihizadde (due to his lineage to Seyh Nasiihi
Efendi (d. 1130/1718), was a scholar, poet, and more importantly, a jurist. Among other positions he held,
Haydar Efendi also taught as a mufallim (lecturer) at Hukuk Mektebi (Law School). The lectures he gave at the
school led to the publication of his Usul-i Fikih Dersleri. For more information on Biiyiik Haydar Efendi, see
Mehmet Akif Aydin, "Ali Haydar Efendi, Biiyiik", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/ali-
haydar-efendi-buyuk (02.01.2019).

49 Weiss states that L. Gardet and M. M. Anawati translate the term as semantique. See Bernard G. Weiss, "‘Ilm
Al-wad‘: An Introductory Account of a Later Muslim Philological Science." Arabica 34, no. 3 (1987): 339-56.
www.jstor.org/stable/4056913, p. 1. For more on this, see Bernard G. Weiss, “Language in Orthodox Muslim
Thought: A Study of Wad® al-Lugha and its Development” (PhD diss., Princeton University, 1966),
https://search.proquest.com/docview/302228204?accountid=15172. Other relevant studies include Shah,
Mustafa, “Classical Islamic Discourse on the Origins of Language: Cultural Memory and the Defense of
Orthodoxy”, Numen: International Review for the History of Religions, (58) 2/3 (2011): 314-43; “The Philological
Endeavours of the Early Arabic Linguists: Theological Implications of the Tawgqif-istildh Antithesis and the
Majaz Controversy (Part I1)”, Journal of Qur'anic Studies 2, no. 1 (2000): 43-66; and Versteegh, Kees, “Linguistic
Attitudes and the Origin of Speech in the Arab World”, ed. El-Gibali, Alaa, Understanding Arabic: Essays in
Contemporary Arabic Linguistics in Honor of El-Said Badawi (Cairo: The American University in Cairo Press,
1996): 15-31.

50 Biiylik Haydar Efendi, Usul-i Fikih Dersleri, 27;

51 28K D56 5% Ga VIS Ll Ly 2155 gl | sadaild 48 L0015 (3,415 (Quiran, 5:38).
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to the question of where to draw the line of the meaning of a given word in a given
sentence. When considering a verse such as this with the aim of discovering the
intended meaning of God for it - an interpretation process whose outcome will play
a crucial role in determining, among other things, the punishment itself and the
people it will apply to - it thus seems essential for usilis to be precise in their
interpretation of the sources of Islamic law and start their investigation from the
smallest independent unit5Z and its classification into conceptual categories. This will
allow for the determination of the scope of each word and which individual entities—

that would be named using the word— each word is able to refer to.

2.2.Towards developing a general framework: making sense of the linguistic
categories

In the previous section, it was noted that the logic behind making Iafg, i.e., the
word, the subject matter of a study whose aim it is to understand the meaning of the
Qur’an and the Sunna, and more specifically, indicators of God’s law in them, with an
eye to extracting legal rulings from them, was that a firm grasp of each of the smallest
meaningful units, i.e., the word, of the text of the Qur’an and the Sunna, and its precise
implication is needed in order to take a serious step towards deciphering the whole

text. This in turn means fulfilling the aim of the science of ustl al-figh, namely, to

52 Here I assume that starting an investigation of an object, be it a physical one or a concept, with the smallest
independent unit it is made of constitutes a key aspect of the analysis such that an analysis that does not
appreciate the fine details of the object under investigation is haphazard and imprecise.
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establish rules that will help pave the way to deriving legal rulings from the sources
of law.53 Therefore, the logic behind classifying words into linguistic categories with
the aim of understanding the whole text, which is made up of words, is that once each

part is understood, the whole will become clear, at least to some extent.

The investigation into the smallest independent unit of language, the word, is
semantic in nature, as is indicated by al-Nasafi who talked about classification of both
words and their meanings, as mentioned in the previous section. In fact, at least
within the context of the first categorization this inquiry is one that looks at words in
terms of the way human beings use various methods and tools, such as what I refer
to in this context as ‘linguistic devices’,>* to determine meaning and scope. This
assumes that there is a flexibility in determining the boundaries of a given word,
which further assumes that the meaning and scope of a given word is not clear. This
brings me to the discussion of one of the aspects of the nature of language that is

problematic.5°

53 Vishanoff notes that the role of usul al-figh in the formation of furif al-figh has been debated over by
contemporary Euro-American scholars. He says that one side in the debate (e.g. Wael B. Hallaq in his “Was the
Gate of Ijtihad Closed?” p. 4-5 and “Was al-Safifl the Master Architect” p. 588, 592) favors usil al-figh as a
methodology for deriving law from the sources thereof, while Sherman Jackson (“Fiction and Formalism”)
claims that it has only served as a tool to rhetorically validate legal rulings jurists made in response to their
own concerns (see David R. Vishanoff, “Early Islamic Hermeneutics: Language, Speech, and Meaning in
Preclassical Legal Theory” (PhD diss, Emory Univesity, 2004), 153, http://david.vishanoff.com/wp-
content/uploads/Dissertation.pdf).

54 [ will dwell on this in the following pages.

55 This, as | mention in other places in this topic, could be called from one angle ‘problematic’, but from another
‘beautiful’. However, labelling this as ‘problematic’ serves the purpose of explaining the matter better. In fact, [
will use the term in the sense that it is a problem that leads to the development of a solution.
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2.3. The centre of the general framework: The inherent nature of language—
Limited number of words for an almost infinite number of entities

Apparently, the primary function of language, as the analysis of the usulis’
linguistic categorization carried out in Chapter 3 below indicates, is to allow
communication between members of the same linguistic community. As will be
discussed later in this work in detail, members of the same linguistic community are
in a state of agreement with each other on word-meaning correlates that make up the
language of the community.5¢ Having agreed on which word refers to which meaning,
what a given member has in their mind in terms of thought, which is otherwise
unknown to others, can be transferred to others through the medium of language

thanks to the agreement on word-meaning correlates.

To allow for perfect communication through word-meaning correlates, ideally
there would need to be a distinct name (word) for each single item in our world.5”
However, it would be hard, if not impossible, for us to give each and every item in our
world a distinct name because there are an almost infinite number of items to be
named, which is a phenomenon that I call “the inherent nature of language”. This is a

problem that is at the centre of the usulis’ analysis of lafd (word/phrase/utterance),

56 Weiss, The Search for God’s Law, 121.
57 This is what I call ‘the ideal way of name-giving’, which I dwell on later in this work on various occasions. See
for instance, section 3.7.



43

a problem that will thus be at the centre of the general framework I am about to

develop to make sense of usulis’ analysis of language.

2.4.0vercoming the problem inherent in language: Limiting the number of
things to be named

Ustl al-Figh, as far as its linguistic categories are considered, tries to overcome
one difficulty inherent in language: there are an almost infinite number of things to
be named. To overcome this problem, we can either have an almost infinite number
of names so that we can have a distinct name for each entity, or we can reduce the
things to be named. I refer to the former as “the ideal way of name-giving”. However,

human beings go with the second option, which I will now briefly introduce.

We do not name every physical or abstract item in our world using a specific
name/word,>8 since, apparently this we would not find practical and/or our brains
work the other way around. Instead of giving each and every item a distinct name, we
classify large numbers of items/physical things>® under groups based on certain
similarities all the individual items that go under a certain group have in common and
then refer to each using what we may describe as, a ‘broad word.’ This way of naming

entities is referred to as the ‘practical way of name-giving’ in this work.

58 Human beings are excluded from this in this sense, as we oftentimes name each individual using a particular
name. However, still we do not need to use a particular person’s particular name to refer to that person. Instead,
we may use broader terms such as “human being” or “person” to refer to, among other things, those who would
go under the label of “person.”

59 This may even include concepts of course.



44

However, referring to many and sometimes an almost infinite number of
individual items using the same word brings about the possibility of more than one
item under that word being referred to on a particular speech occasion. Which one of
the items under a given word is the speaker/writer referring to on that particular
occasion? Does he/she mean all of them? Or does he/she have in mind one particular
individual item or a particular group of all the possible items under that label/word?
These questions all come down to determining the boundaries of the scope of a given
word, which is a primary subject matter analyzed under the first linguistic

categorization that we find in usul works.60

The practical way of name-giving is not, however, related only to the first
categorization. As will be seen later in this work, the inherent nature of language (that
there are almost an infinite number of entities to be named) and the way human
beings resolve it (which is through the practical way of name-giving), I argue, lie at
the bottom of the linguistic classification and thus have much to do with all the four
categorizations. I will show this relationship within a general framework I will build

based on the linguistic categories as complete as possible in section 3.9 below.

60 Human beings use what will be called in this work ‘linguistic devices’ to resolve ambiguity as to the scope of
words, an ambiguity that results from the ramifications of ‘the practical way of name-giving’. I will discuss the
linguistic devices in my analysis of the first categorization and show where they fit into the general framework
later in this work.
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Within that general framework, which [ will build based on ustlis’ classification
of lafd into categories and my close readings of texts of logic, I will try to show, using
an example, how scholars of usul al-figh dealt with this issue which is inherent in

language.

2.5. Need for a general framework: The state of literature on linguistic
categories

The motivation for a general framework stems from a problem in the
presentation of the linguistic classification in both the classical and modern literature

on usul al-figh.

Although many scholars, such as Kamali and Weiss®é! reiterate, in English, what
classical scholars of usil al-figh have already said regarding the linguistic
categorizations, they do not provide any general conceptual framework that would
answer such basic questions as “Why do scholars of usil al-figh feel that they should
classify lafd into categories in the first place?”, and “Why does this classification need
to be in terms of four aspects?”, and and “Why did they come up with the categories
that they have come up with and not with others?”, all of which come down to making

the linguistic classification meaningful.6Z2 Due to the absence of a general framework

61 Kamali, Mohammad Hashim, Principles of Islamic Jurisprudence; Weiss, The Search for God’s Law.

62 Although he has done significant work on the subject by making available for English readers and scholars
of Arabic and Islamic Studies the usilis’ treatment of the theory of law in Islamic Law, Weiss does not explain
the formation of the linguistic categories using a meaningful general framework, which is essential in honing
our understanding of the categories themselves. In this regard, he states the following in his discussion of the
categories: “In the discussion that follows the presentation of this classification, it is not the schemes as such
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for the linguistic categories in the usul al-figh manuals, other scholars such as
Vishanoff®3 and Sadeghi®* have sought to fill this gap with external frameworks which
are not intrinsic to, or found in, ustl al-figh, and which lead to a distorted image of the

linguistic categories or usul al-figh.®>

The works written in this manner do not present all the linguistic categories
mentioned in ustl al-figh manuals within a general framework that would account for
each category and/or the relationship between them. When one reads their works,
one sometimes puzzles to find the relevance of one linguistic category to the other, or

one categorization to the other.

The origin of the four linguistic categorizations goes back to Abu Zayd YAbd
Allah (SUbayd Allah) b. Muhammad b. {Umar b. {Isa al-Dabusi (d. 430/1039). In fact,
the first work to include a quadri-categorization of words (and of utterances for that

matter) within ustl al-figh appears to be his Taqwim al-adilla. ¢ Yet, he himself does

that are at issue but only certain categories that emerge out of them. We need, therefore, to take only a brief
look at the schemes themselves.” (see Weiss, The Search for God’s Law, 129). This indicates that he does not
deal with the linguistic classifications in detail, let alone provide a general framework that would make such a
categorization meaningful.

63 David R. Vishanoff, “Early Islamic Hermeneutics”.

64 Behnam Sadeghi, The Logic of Law Making in Islam (New York: Cambridge Univesity Press, 2013). Another
scholar who have approached to the linguistic material found in usil al-figh manuals in the same manner as
Vishanoff and Sadeghi is Ali (see Ali, Medieval Islamic Pragmatics).

65 See the literature review in this section below.

66 Asim Ciineyd Koéksal, Ibrahim Kafi Dénmez, "Usil-I Fikih", TDV Isldm Ansiklopedisi (DIA), istanbul: Tiirkiye
Diyanet Vakfi Yayinlari, 2012, XLII, 203. For detailed information about Taqwim al-Adilla, see Murteza Bedir,
"Takvimii’l-Edille", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/takvimul-edille (27.01.2019).
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not provide any framework that would explain why he categorized the words (and

phrases/utterances for that matter) into four categories.t?

His work played a major role in shaping what would later be called by Ibn
Xaldiin the Fugaha’ method, the type of usil al-figh writing that abstained from
including topics that fall under the field of Kalam (which is the main characteristic of
the rival method, namely the Mutakallimiin method, often associated with the SafiSI
School of law). ¢8 By contrast, works written using the the Fugaha’ method, which is
often associated with the Hanafi School of law, present usul topics in relation to furuf
al-figh and adopt an inductive approach that produces ustl based on furif.%® The
Tagwim al-adilla of al-Dabusi significantly influenced in terms of content and
structure many usul al-figh works written afterwards within the Fuqaha’ method,
including Sams al-A’imma al-SaraxsT’s Usiil and Faxr al-Islam Abii al-SUsr al-PazdawT’s

Kanz al-Wustl.70

These two works had a great impact on the content and structure of

subsequent works on usul al-figh as well. 71 Al-Manar is among the works that these

67 al-Dabiisi, Imam Abt Zayd, Tagwim al-Adilla (Beirut: Dar al-Kutub al-{ilmiyya, 2001).

68 The deductive method is another characteristic of the Mutakallimiin type of usil al-figh writing (Clineyd
Koksal, Ibrahim Kafi Dénmez, "Us(il-1 Fikih", TDV Isldm Ansiklopedisi (DIA), istanbul: Tiirkiye Diyanet Vakfi
Yayinlari, 2012, XLII, 204).

69 [bid, 203.

70 Ibid.

71 Asim Ciineyd Kéksal, Ibrahim Kafi Dénmez, "Usil-1 Fikih", TDV Islam Ansiklopedisi (DIA), Istanbul: Tiirkiye
Diyanet Vakfi Yayinlari, 2012, XLII, 203.
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two works had a clear influence on. In turn, al-Manar has long been used as a textbook
in madrasas across the Islamic world thanks to the fact that it briefly introduces the
Hanafi (Fuqaha’) usul to students of usul al-figh.72 However, al-Manar and the
commentaries on it that [ have used in the present work do not provide any general

framework for the linguistic categories either.

Molla Xusraw (d. 885/1480),73 arguably one of the most influential Ottoman
scholars of usul al-figh,7* does not provide any explanation in his al-Mir’at of the
reasons behind the particular linguistic categorizations found in usul al-figh manuals.
Similarly, another important figure in the late Ottoman usil al-figh tradition, Bliyiik
Haydar Efendi, contents himself with mentioning that this goes back to the science of

wad{ (name-giving), which probably took this method from the science of Logic.7>

Thus, no classical work on ustil al-figh, to the best of my knowledge, attempts
to establish a general framework to explain the linguistic categories found in these
classical works in a holistic way that would provide a satisfying answer to the

questions posed above.

72 For major works written using the Fuqaha’ method, which include al-Manar, see Asim Ciineyd Koéksal,
Ibrahim Kafi Dénmez, "Usil-1 Fikih", TDV Isldm Ansiklopedisi (DIA), istanbul: Tiirkiye Diyanet Vakfi Yayinlari,
2012, XLII, 203.

3 Ferhat Koca, "Molla Hiisrev", TDV Islim Ansiklopedisi, Https://Islamansiklopedisi.Org.Tr/Molla-Husrev
(16.08.2019).

74 See Taskoprizade, al-Shaqd’iq al-Nu‘maniyya, ed. Ahmed Suphi Furat (Istanbul 1985); Mecdi Efendi, Hada’iq
al-Shaqad’iq (Terceme-yi Sekd’ik), ed. Abdiilkadir Ozcan, (Istanbul, 1989).

75 Bliyiik Haydar Efendi, Usul-i Fikih Dersleri, 27.
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Modern treatments of the linguistic categories found in those classical usul al-
figh manuals are similarly characterised by a lack of an explicit general framework
that is designed to explain all the linguistic categories in a holistic way and one that is

intrinsic to the science of usul al-figh.

This attitude of modern scholars who dealt with this issue without first
establishing such a general framework may be due to the assumption that one can
properly analyse the linguistic categories found in usul al-figh manuals without first
having a good understanding of the general framework behind the production of the
outcome, which is the linguistic categories themselves. I consider this to be
problematic because it seems wrong to assume by any stretch of the imagination that
the linguistic categories, say those found in al-Manar, have been laid down in it
without any order and that others who came afterwards just copied this arrangement
without ascertaining their validity, when one considers how sophisticated and subtle
classical writers were in their treatment of many subjects within Arabic and Islamic

studies.

Moreover, it makes sense to assume instead that they must have had in the
back of their mind a framework, whether or not an ideal one that is free from

inconsistencies, through which they produced the linguistic categories.

To understand this better, consider any piece of literature produced today,

such as a PowerPoint presentation. The presenter puts only what he/she considers
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to be important on the slides for the sake of economy. This does not mean that the
presenter’s opinions as they are put on the slides or even the talk that accompanies
the slides lack a general framework in case he/she chooses not to mention that
general framework either in the slides or in the talk. Similarly, an author of an article
or a book in fact has a framework in his/her mind when producing the piece of
literature, regardless of how consistent a framework this may be. Yet, they do not

need to spell this out every time, unless they see a benefit in this.

Nonetheless, when reading such pieces of literature, one can still make an
effort, based on one’s analysis of the material the presenter/author produced, to
come up with what one considers to be the framework that explains all the material
presented/written by the speaker/author of the piece of literature in a

comprehensive way.

In order to understand a piece of literature, one does not have to make explicit
that general framework which the authors/presenters may themselves have chosen
not to make explicit. Nevertheless, without a good understanding of that framework,
whether one chooses to make it explicit or not, one would end up considering the bits
of information that one found in the piece of literature produced by someone else to
have no connection to each other. As a result, one may end up either (i) repeating the
bits of information without showing any clear understanding of the general

framework behind them or (ii) projecting one’s own general frameworks which one
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considers to be similar to the one under investigation without any justification.”6 |
think Kamali and Weiss fall under (i), and Vishanoff, Sadeghi, and Ali under (ii). I will
now dwell on these two approaches adopted by some of the modern scholars who
wrote on the linguistic categories of usul al-figh and the problems associated with

their approaches, providing examples from the works of these authors.

The first approach appears to be adopted by many modern writers who wrote
on this matter. In fact, a quick glance at the various works written on linguistic aspects
of usil al-figh reveals that some of these works perpetuate with various degrees of
success various linguistic categories already found in usiil manuals.”” Even though the
benefit of making the linguistic categories originally found in Classical Arabic
available to readers of English, Turkish or other languages is undeniable, as one can
benefit from these sources when seeking to understand the classical works, they
nonetheless do not provide a general framework to explain the origin of the linguistic
categories or the relationships between the four categorizations and the linguistic
categories that fall under them, which lead them to arrive at incorrect understandings

of the linguistic categories or ustl al-figh.

76 A third option would be to ask the author/presenter for clarification of what appears to be discrepancies in
the literary product. In the case of classical authors, such as al-Nasafi, we do not have this option.

77 See for instance, Principles of Islamic Jurisprudence by Kamali, Fikih Usiilii by Fahrettin Atar and Isldm Hukuk
[iminin Esaslari by Zekiyiiddin Saban (tr. Ibrahim Kafi Dénmez), and Aron Zysow, The Economy of Certainty: An
Introduction to the Typology of Islamic Legal Theory, Resources (Atlanta, Georgia : Lockwood Press, 2013).
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Kamali, for instance, never touches upon the relationship between fibarat al-
nass and nass or the relationship between isarat al-nass and dahir, implying that there

is no connection between them whatsoever. 78

However, I would argue that there is indeed a connection between these
categories. Consider the following sentence: “I talked to him when he came to Leeds
for the conference in 2020.”79 This sentence contains two sets of information, or to
use the term used by ustilis, two mafani (meanings/propositions): ‘I talked to him’
and ‘He came to Leeds for the conference in 2020’. When we consider the way in
which the sentence is put together, we can conclude that the former constitutes the
core/the focus of the larger sentence and the latter functions to limit the potential
referents of the former.8% The whole sentence as far as its signification of the meaning
carried in its main part is said to be nass while it is referred to as dahir as far as its
signification of the meaning carried in its secondary part. The main part of the

sentence is what ustlis refer to as fibarat al-nass, and the secondary part of the

78 For a through analysis of each of these linguistic categories, see the respective sections on each. Also see
section 3.8 for the relationship each of these has with the others. Finally, for an overview of the place where
these linguistic categories fit together with other linguisitic categories found in Hanafi usil works such as al-
Manar within the general framework, see section 3.9 below.

79 In his discussion of the difference between dahir and nass, Molla Jiwan mentions the following example:
“ra’aytu fulanan hina ja’ani I-qawmu” (1 saw such and such when the people came to me). According to Molla
Jiwan, the meaning of this sentence is nass in the sense of “my seeing” but dahir in the sense of “the coming of
the people.” I discuss this example in section 3.3.1.2 below. i

80 For details on the focus of sentence and the difference between dahir and nass, see section 3.3.1.1and 3.3.1.2.
To see their relationship within the general framework, see the géneral framework in section 3.9.
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sentence constitutes isarat al-nass.8! Kamali, who falls under the first approach, on
the other hand, does not seem to be aware that nass is related to fibarat al-nass, and
that dahiris related to isarat al-nass.8? In this regard, he can add nothing more to what
is already said in ustl al-figh manuals on this matter. Not seeing the connection
between the linguistic categories, he treats each of these categories in isolation from
each other, which more or less characterizes the works that fall under the first

approach, as mentioned above.

Failing to see the general framework behind the linguistic categories not only
leads Kamali to repeat in English what is already available in Classical Arabic on
linguistic categories in usul al-figh manuals, but also causes him to arrive at mistaken
conclusions about them. Further problems with his understanding of the categories
arise when he attempts to compare, for instance, dahir and nass in one section of his

work.83

He describes dahir as “a word which has a clear meaning and yet is open to
ta’wil, primarily because the meaning that it conveys is not in harmony with the
context in which it occurs.”8* This raises some questions, such as if not being in

harmony with its context is the primary reason why dahir is open to ta’wil (which for

81 For details, see respective sections on dahir, nass, fibarat al-nass, and isarat al-nass below.
82 See Kamali, Principles ofIslamic]urispr:udence, 125-126.

83 Ibid, 91-94.

84 Ibid, 91.
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now I may translate roughly as ‘interpretation’), then why nass, which he aptly
describes as a word that is “...in harmony with the context in which it appears”s> is,
as he puts it, “...still open to ta’wil”86? This is a question he never answers, and, in fact,
it cannot be given a proper answer if one adopts the position which Kamali and others

who fall under the first approach have adopted.8”

Such discrepancies apparently result from the confusion that occurs when
attempting to make sense of each linguistic category in isolation from other
categories. To put it differently, the coherent procedure would be to assume that the
linguistic categories which ustilis treated in their usil al-figh manuals may be related
to each other - especially when one considers that these scholars treated them
together in their works - and then to assess whether or not this assumption is, in fact,
the case based on an analysis that would seek to establish the existence of
relationships between any of the linguistic categories or the lack thereof. Instead,
Kamali and others who fall under the first approach seem to assume that linguistic

cateogories are not related to each other.

When taken for granted, this assumption blocks any effort to analyse all the

linguistic categories as parts of a general framework that would be built based on an

85 [bid.

86 [bid.

87 See next page for an answer to this question given in the light of the general framework which I build based
on the linguistic categories.
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analysis of the linguistic categories. This results in misunderstandings and confusions

about the linguistic categories, some of which I have just noted above.

Thanks to the general framework I build in Chapter 3 based on the linguistic
categories themselves, this thesis reveals, by contrast to previous scholarship, that
the reason why some words that may happen to fall under the categories of dahir and
nass are open (or closed) to ta’wil has nothing to do with such words’ lack of harmony
within the context where they occur, as Kamali seems to claim. Rather, it has much to
do with the dichotomy between kindya and sarih, which I discuss in detail later in this
work.88 However, to better explain how the treatment of the linguistic categories
according to the first approach falls short, [ need to briefly talk about kinaya and sarih

here in relation to the concept of ta’wil.

The intended meanings of some of the words are not fixed to a certain sense;
these are what ustlis refer to as kindaya. Because a given word (and phrase/sentence
for that matter) that falls under the category of kindya is not fixed to a certain sense,

it will always be open to ta’wil (i.e. interpretation).

However, a kindaya word may get fixed to a certain sense on the speech occasion

on which it occurs. In that case, it turns into either mufassar or muhkam.8° This

88 See sections 3.5.3, 3.5.4, and 3.6 below.

89 Mufassar and muhkam have in common that they both constitute a category where the intended meaning of
the word (or phrases/sentence for that matter) under consideration is explained by the addresser. For a
comparison between mufassar and muhkam, see section 3.4 below.
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happens when the addresser provides an explanation for any relevant aspect? of that
word in an effort to clarify what he/she means by it on a speech occasion on which
he/she uses it.?1 Because the intended meaning of the kinaya word is explained by the
addresser, it is no longer possible to interpret the word in a sense different from that
which is indicated by the addresser. In other words, the addresser’s explanation
renders the intended meaning of that kinaya word fixed to a certain sense on that
speech occasion.?? In such a case, the intended meaning of the word becomes clear to
all addressees within the scope of the speech occasion. As a result, the word is

considered to be closed to ta’wil on that speech occasion.

On the other hand, ustlis hold that there are words that have a fixed sense in
language. Such words are referred to as sarih. Because these words have a fixed
meaning regardless of the context in which they occur, they are closed to ta’wil,%3 so
the intention of anyone who utters a sarih word is considered to be known by all.%*

For instance, the meaning of the utterance “anti taliq” is fixed to the meaning of “You

9 For further information, see section 4.3 below.

91 As will be noted later, this explanation can be on a speech occasion other than the one in question (see section
3.3.1.3 below).

92 See sections 3.5.4 and 3.6 below for further information.

93 See the relevant sections on kindya and sarith below. See also section 3.6 for a comparison between kindaya
and sarth. As always, for a better understanding of these two categories, see where they fit into the general
framework in section 3.9 below.

94 See section 3.4 for more information on mufassar and muhkam and section 3.6 for more information on sarih.
Also, for further information on each of these linguistic categories, see the relevant designated sections below.
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are divorced/I divorce you.”, and given that it is addressed by a husband to his wife,

it constitutes the act of divorce even if the husband meant something else with it.%

In each of these cases (i.e. the word being either mufassar/muhkam or sarih),
the intention of the addresser is known due to it being clarified on the speech
occasion, as is the case with mufassar and muhkam, or due to it being already clear in
the language, as is the case when it is sarith. As a result, there is no room for
speculation as to what the intention of the addresser may be with such words.
Therefore, a word’s being closed to ta’wil has to do with its intended meaning being
fixed to a certain sense, either on the speech occasion in which it occurs or due to its

general fixedness to a certain sense in the language.

Thus, unlike what Kamali claims, dahir’s being open to ta’wil has nothing to do
with its lack of harmony with the context in which it occurs. As noted already,

otherwise, the harmony of nass with the context it appears in would close it to any

95 In Islamic family law, a husband can divorce his wife in two ways depending on the words he uses. He can
either use (i) sarih words (or sentences for that matter), such as “anti taliq” or “anti mutallaga” (You are
divorced); or he can use (ii) kindya words (or sentences for that matter) such as “anti wahidatun” (You are
single). In the former, words/expressions used for the act of divorce are only used for this act, or to put it
differently, their meanings are considered to be fixed to the act of divorce. Therefore, the divorce occurs
without any consideration of the intention of the speaker. In the latter, however, words/expressions used to
perform divorce are not designated to the act of divorce. In fact, a husband, who says, for instance, “You are
single”, may have meant that “You are the only one [who is beloved to me]”. Due to such possible
interpretations, in the case of (ii) the divorce occurs only if there is evidence indicating that the intention of the
speaker is the act of divorce. This evidence can either be a clarification of the speaker of his intention that he
uttered the utterance to perform the act of divorce; or it can be an extratextual clue/evidence indicating that
the intention of the speaker was to perform the act of divorce. For instance, if he says, “You are single” on a
particular occasion where they are discussing divorce, then it is taken to mean something as “You are single,
that is, I divorced you.” (for details, see al-Maydani, al-Lubab, 379-380).
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effort to ta’wil, which is not the case, as Kamali himself admits. Yet, he makes no effort
whatsoever to explain why nass is still open to ta’wil regardless of its harmony with
the context where it occurs despite the fact that his self-contradiction on this point
should lead him to do so. This is an indicative example from Kamali’s text—many

more could have been cited.

For the sake of economy, here I cannot provide separate analyses of each
discrepancy found in Kamali’s work and of others who follow the first approach. Nor
is it necessary to do so. It is my hope, however, that those who read the present work
along with others will come to the conclusion that an explanation that involves a
comparison between linguistic categories such as the one I have just provided above
as to the reason why words that fall under the categories of nass and dahir are both
open to ta’wil can be provided only when one first realizes the relationships between
the linguistic categories and then takes these relations into consideration when
derscribing individual categories. This requires one to describe each linguistic

category within a general framework.

Trying to explain the linguistic categories without having any general
framework as done by those who adopt the first approach is thus misleading,
resulting in misundertandings of individual categories, as noted above. Moreover, it
may also open up the false notion that that the linguistic categories have no governing

framework within which one needs to understand them, raising questions as to the
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function of the linguistic categories altogether in particular and that of usul al-figh, for
which the linguistic categories constitute an important part, in general.This brings me

to the discussion of the second approach.

In an attempt to understand these categories, those scholars who might be
grouped as constituting the second approach seem to have used general frameworks
that are produced on the basis of other fields. Some of these, like Ali, choose to
explicitly note the particular methodology they follow in their work, which seems to
be more honest and leads to less confusion as to the structure of the book under

consideration. Others do not explicitly do so.

In either case, adopting a framework outside of ustl al-figh, apparently appeals
to some scholars, who seem to feel they are at home in both the field they borrow the
framework from and that which they apply it to, in this case usul al-figh. This may be
due to their familiarity with the two fields, which allows them to see the parallels
between them. This is why the frameworks outside of the field of ustl al-figh that have
been applied to the linguistic material found in ustl al-figh manuals may well confirm
some of the linguistic material found in usul al-figh, as demonstrated extensively by

Ali.

However, a close examination of the linguistic categories with an eye to seeing
whether or not a given general framework produced outside of the field of ustil al-figh

actually explains all the linguistic aspects and phenomena corcerning language that
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we find in usul al-figh manuals reveals that in some cases the general frameworks that

have been applied to the linguistic material found in usil manuals are inadequate.

It is sometimes hard, however, to appreciate this because some of these
authors seem to focus on those linguistic categories, or certain aspects thereof, that
fit into the general framework which they brought into the field of usul al-figh.
Accordingly, they seem to portray a picture of these linguistic categories that does not
take into account every linguistic category mentioned in classical usil al-figh manuals
or some of the fundamental aspects of these categories. Instead, they are content to
deal with what fits into their general framework. This leads to a misreading of these

linguistic categories, which would have otherwise been obvious to the careful reader.

This seems to be the case with Vishanoff’s treatment of the subject.?¢ He says,
“Theorists developed several ways of classifying expressions on a continuum from
self-evidently clear to utterly obscure, and required different types of evidence for
the resolution of each type of ambiguity.”97 Although it is true that those categories
which fall under the second categorization in al-Manar are placed on a hierarchy
raging from the most clear to the most obscure, presenting them only according to

the scale of clarity or ambiguity ignores fundamental aspects of these categories in

9 Similarly, Hallaq’s analysis of the linguistic categories focuses on only certain categories of the Safifi school
of law (see Hallaq, A History of Islamic Legal Theories: An Introduction to Sunni usul al-figh, 42-58).
97 Vishanoff, “Early Islamic Hermeneutics”, 4.
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which they differ from each other. I think this type of presentation which Vishanoff
adopts indicates that he does not appreciate the details of each category he broadly
mentions. This is a tendency in many, if not all, other modern writers who wrote on
this matter, a tendency that simplifies the categories and chops features of each to the
point of merely putting them on a scale of certainty/ambiguity, placing muhkam on

the top and mutasabih to the bottom.

This tendency reveals itself, as it does in Vishanoff’s work, by how a given
author who wrote on this matter defines the linguistic categrories and equates them
with proposed English translation equivalents (e.g. translating muhkam as ‘self-
evidently clear’ and mutasabih ‘utterly obscure’), which actually do not convey at all
the meanings the Arabic terms indicate (e.g. muhkam has much to do with hukm
rather than the clarity of the word, which the translation ‘self-evidently clear’

misrepresents), as the present work makes clear.98

Considering the linguistic categories without any given general framework
based on an analysis of all the individual linguistic categories found in usul works,
Vishanoff is then able to go on to say that usul al-figh is merely a way of covering up
inconsistencies between the status quo and the revelation (the Qur’an and the Sunna).

He further claims that this cover up was achieved thanks to the ambiguity which is a

98 See the far more sophisticated treament of muhkam and mutas$abih below in sections 3.3.1.4 and 3.3.2.4
respectively.
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feature of Arabic language that allowed the scholars to reconcile the inconsistencies
within the Qur’an and the Sunna, thereby forming a body of rules with the character

of inner consistency.??

[ think Vishanoff fails to consider that the feature of ambiguity found in Arabic,
which he claims to be peculiar to Arabic and thus to be exploited by al-Safifi100 and
others who came after him in order to base the law on revelation, is inherent in
human language. This feature originates from what is termed in the present work
‘the practical way of name-giving’, which is the way human beings deal with the

problem of what I call ‘the inherent nature of language’.

The inherent nature of language is that there are an almost infinite number of
entities in the world to be named. We do not (and in practice cannot) name each and
every item in the world, be it physical or conceptual, using a distinct name. Rather,
we form groups based on some essential features that some of the entities have in
common and then give a name to the group. We then use the group name to refer to
any individual item under the group. This way of name-giving is ‘the practical way of

name-giving'.

99 Vishanoff, “Early Islamic Hermeneutics”, 3.
100 Tbid, 127-128.
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The practical way of name-giving leads to a number of ramifications such as
ambiguity as to the referent that is being referred to with the group name. To
illustrate, instead of naming each computer with a distinct name, we call each one of
them as ‘computer’. Since the name ‘computer’ stands for an almost infinite number
of entities, referring to a particular entity within the class of computers using the
name ‘computer’ alone may well lead to confusion as to the referent of the name

‘computer’.

To resolve this, we use what I have termed in this work ‘linguistic devices’101
such as adjectivals, and time and space adverbs, to limit the number of potential
referents of the broad group name. Other ambiguities also arise from the

ramifications of the practical way of name-giving, which I talk about later in this work.

By demonstrating the connection of the practical way of name-giving (as
opposed to what | term in the present work ‘the ideal way of name-giving’) to almost
all the linguistic categories found in al-Manar by al-Nasafi, which is arguably one of
the most important works on ustil within Hanafi literature,102 | came to the conclusion
that the linguistic categories of usil works are the result of ustlis’ endeavours to cope

with the ramifications of the practical way of name-giving, which is not a case peculiar

101 [ provide a list of these in section 2.7.
102 See below.
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to Arabic, as Vishanoff claims, 193 but an inevitable characteristic of all natural

languages.

Among other things, the fact that the connection between each individual
linguistic category and the other linguistic categories found in ustl works is not well
established in modern treatments of the subject gives me the impression that the
general framework behind the production of the linguistic categories has not been

well understood in these works.

Again, this general framework must exist. Yet, I do not say that it has to be one
without any discrepincies. In fact, producing a work with a general framework
without any inconsistencies depends very much on one’s abilities to do so. My
contention is that modern writers’ treatment of the matter reveals they are not aware
of the general framework that was behind the production of the linguistic categories,
regardless of the question of whether this framework was a successful one that was

free from inconsistencies or not.

In this regard, Medieval Islamic Pragmatics by Mohamed M. Yunis Ali is no
different. In fact, similar to the approach of Vishanoff and others who fall under the

second approach, Alj, too, assumes that the linguistic categories have no governing

103 Interestingly, Vishanoff claims that the ambigious aspects of Arabic are specific to it and that usilis produced
the linguistic categories to exploit these ambiguities and fix the ways in which one can use them in order for
them to base the existing law on revelation (see Vishanoff, “Early Islamic Hermeneutics”, 5-6).
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general framework within which ustilis produced them and so proceeds to interpret
them within a general framework that belongs to another field, in this case, a
framework produced in linguistics, namely the Gricean theory of language. His work
aims at formulating and exploring usul al-figh’s pragmatic theories, principles, and
views, theorizing them as models and set them within a general uniform

framework.104

For Alj, the Gricean framework contributes considerably to his formation of
communication principles. At the same time, surprisingly, he mentions that he did his
best to preserve the use of ustlis’ own theoretical conceptualizations of the key
notions which he dealt with in his work lest he impose the rudiments of
contemporary pragmatic theories on their construction of the subject.105 Yet, he does
not make an effort, as far as I can see, to justify the use of the Gricean framework to

explain in his work some of the phenomena discussed by usilis.

This may well be misleading in relation to what one holds regarding the
linguistic theory underlying the ustl of a given school of law. A sounder method to
show the similarities between Gricean theory and the linguistic theory of the legal
theorists would be to lay out the characteristisc of the two, and then show what they

have in common and where they differ. Infact, Ali does not lay out the characteristics

104 Ali, Medieval Islamic Pragmatics, 10.
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of the pragmatic principles of the Gricean theory and those principles, which may be
described as ‘pragmatic’, he found in usul al-figh manuals and then point out the
similarities between the two, thereby, if possible, justifying the use of the Gricean

framework, perhaps to some degree, to describe those principles of ustl al-figh.

Thus, he appears to have boldly applied the Gricean theory to the linguistic
material found in ustil works that he analyses. This, however, brings up a morass of
issues concerning the way he structures his work, the sources he relies on, and the

results his work yields.

To start with the structure of his book, as Ali himself states, his work deals with
two models of communication: “the mainstream”, a term by which he refers to Hanafi,
Safifi, and MuStazili schools of law, and the Salafite. With the exception of one chapter,
his work aims at exploring and formulating the former, i.e. the mainstream, which, he
says, is based on four pillars: establishment (wadf), use (istifmal), interpretation
(haml), and signification (dalala).1°¢ However, he does not make much effort, as far as

)«

[ can see, to justify his inclusion of all these schools’ “pragmatic” theories under what

he calls “the mainstream” model of communication.

In an attempt to construct a theory to conform to the Gricean theory of

communication, it is likely that he seems to have sought bits of information that would

106 Thid, 12.
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do the job. Since one school must have not yielded enough to conform to Grice’s
theory, apparently he considered all the three schools (Hanafl, Safifi, and MuStazili)
as the same in terms of the linguistic theory each of these legal schools relied on, be
it conciously or not, when interpreting the legal data (the primary ones of which are
the Qur’an and the Sunna) to come up with their legal opinions on things. For this
purpose, he even seems to have gone beyond usil al-figh to rely on sources in Kalam
and {ilm al-Balaga, even though he mentions that his work is confined to pragmatic

thinking in usul al-figh.107

In this regard, he seems to rely on such sources on Kalam as Hasiya fala Sarh
al-fAdiid by Sayyid Sarif al-Jurjani extensively.108 He also falls back upon texts from
film al-balaga, which may also be problematic at some points, as this differs from the
underlying linguistic theory found in ustil works in some respects. For instance, what
constitutes the haqiqi sense of a word within ustl al-figh works is the wad{ Sarf{i sense,

while this is the wadf lugawi sense in film al-balaga, as pointed out by al-Laknawi.109

He also states that he does not approach the issues discussed in his work

diachronically.110 However, he relies on sources that come from authors separated by

107 Tbid, 9.

108 See, for instance, ibid, 75.

109 Al-Laknawi, Qamar al-Aqmar, 1, 155. For further details on different types of wad{i senses, see my discussion
of wadf in section 3.5 below.

110 Thid, 11.
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over a thousand years, as pointed by Anver M. Emon.111 He does not seem to provide
any justification as to why he chooses which author to construct the linguistic theory
of the legal scholars. This seems to be the result of his reliance on, as Emon puts it,112
a pre-existing paradigm that affects to a great deal the way he reviews the sources he

relies on.

Thus, what appears to be the primary theoretical problem of his work, which
is his reliance on the Gricean theory of language to explain the linguistic material
found in ustl al-figh, apparently, have led further theoretical problems with regard to
the structure and the sources of Ali's work. This further led him to arrive at wrong
conclusions about the nature of some of the linguistic categories of ustl al-figh, some

of which I will now discuss briefly.

The final chapter in his work provides two significational classifications: “a
semiotic classification and a text-based classification.” Ali then goes on to say that the
firstis divided into three: natural, rational, and wad{-based signification. The last one,
he adds, is also divided into three: equivalence-signification, incorporational
signification, and implicational signification. The second (i.e. text-based

classification) has two versions: The first is the Hanafl version, which comprises

111 Emon, Anver M., Reivew of “Medieval Islamic Pragmatics: Sunni Legal Theorists' Models of Textual
Communication by Mohamed M. Yunis Ali”, Middle East Studies Association Bulletin, Vol. 37, No. 1 (Summer
2003), 142.
112 [bid, 142.
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fibarat al-nass, isarat al-nass, iqtida’ al-nass, and dalalat al-nass. The second is the
Safif1 version, which comprises dalalat al-iqtida’, dalalat al-iSara, dalalat al-tanbih
wa-I-ima’, and dalalat al-mafhum, this last being divided into further two
subdivisions; mafhum al-muwafaqa and mafhum al-muxalafa.113 He makes it appear
that the four categories of signification of the Hanafi school have no connection with
the three types of wadf-based signification, namely dalalat al-mutabaqa, dalalat al-
tadammun, and dalalat al-iltizam (equivalence-signification, incorporational
signification, and implicational signification). However, these three can be
understood as subcategories of the four significational categories of the Hanafi school.
For instance, fibarat al-nass can involve either dalalat al-mutabaqa or dalalat al-

tadammun.114

Ali mentions Qur’an 17:23,115 which translates as “..Say not uff to them
(parents)...”, whose stated meaning ({ibarat al-nass), he says, is the prohibition of
saying uffto parents. He then adds, “this clearly stated meaning amounts to something
else, that is, the prohibition of striking them, insulting them, and so forth. The
prohibition of each one of such despicable acts is considered by the legal theorists as

an unstated meaning of the utterance.” I think, as far as the authors of the primary

113 Ali, Medieval Islamic Pragmatics, 13-14.
114 See Biiylik Haydar Efendi, Ustl-1 Fikih Dersleri, 228-230.
115 Ly < Y 58 Lagd U85 Wb 5 ¥ 5 ol Lagd 06 S8 WIS 5 Lhdal i alie Zalis ) F i) sl o) W) 1 5 T & o el
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sources my work relies on are considered, no ustli scholar makes such a statement
about such meanings. When making such an assertation, Ali quotes no source either.
The qualification of ‘unstated meaning’ is something else, and in fact, the meanings
one can derive from the verse above such as “do not beat your parents” do not amount

to “unstated meaning” but to “lazim muta’axxir”.116

The term siyaq al-kalam is translated as, and understood to be equivalent to,
‘context’, by Ali.117 This seems to be a mistake because according to ustilis, what we
know in English as ‘context’, for which no name may exist in Arabic, is divided into
two: siyaq and hal. And the clues of these two are referred to as garina (or qara’in as
plural), as garina siyaqiyya (textual evidence/clue) or qarina haliyya (extratextual
evidence/clue). However, Ali treats siydaq as ‘context’. But as I explained in section 3.6

below, siyagq is only one of two types of context.118

Using the Gricean framework has also caused him to fall short in explaining
some of the linguistic data in a unified way, which was one of his aims in his work, as
noted above.11%n this regard, he does not provide any clear theory that would explain
the dicthotomy between “wad® and “isti‘mal”. In fact, he says “if the utterance is

unambigious, the knowledge of wad® will be sufficient for communication. If

116 For more information on this, see sections 3.8 below.

117 Ali, Medieval Islamic Pragmatics, 166.

118 To compare this with another meaning of the term siyag, see 3.3.1.2.
119 [bid, 10.
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ambigious, the intention of the speaker will not be correctly understood except with
the presense of contextual evidence relevant,”120 while giving no explanation why this

may be the case.

To summarize, Ali's attempt to explain the linguistic categories of usul al-figh
through the use of the Gricean framework without him providing any justification for
it has apparently led him to structure his work in such a way as to conform to Gricean
theory, raising questions as to the validity of his inclusion of various schools of law
under the broad term “the mainstream”, integrity and consistency of his reliance on
sources other than ustl al-figh, such as film al-balaga and Kalam as well as on sources
that are separated from each other as much as a thousand years.!2! In some cases, all
of these have led him either to arrive at erroneous conclusions about linguistic
categories, or to uncover some of the linguistic material in a unified way, some of

which I have pointed out above.

Besides these issues that seem to be peculiar to Ali's work, I should also
mention that some of the problems I have identified with those who adopt the first
approach are to be found in the works of those who adopt the second approach as

well. Therefore, Ali and others who fall under the second approach show some of the

120 Thid, 18.
121 Different schools adapt different linguistic categories, as I discussed in this section above. Treating various
schools as same ignores some of the fundamental differences between them on this matter.
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same problems [ noted when reviewing Kamali. Ali never mentions, for instance, the
conection between {ibarat al-nass and nass or the relationship between isarat al-nass
and dahir, thereby causing misunderstandings regarding the linguistic categories of

usul al-figh.122

Despite the fact that some of the issues are thus common to both the first and
the second approaches, the two differ from each other substantially in terms of their
approach to the linguistic categories of ustl al-figh. The primary difference between
the two is, again, that those who fall under the first approach almost never attempt to
explain the linguistic categories within a framework while those who fall under the
second one use frameworks that are not intrinsic to usul al-figh, leading to further

issues some of which I have just noted above when reviewing Vishanoff and Ali.

A more recent study, The Logic of Law Making in Islam by Behnam Sadeghi, falls
under the second approach and is closer to Vishanoff’s work. In fact, his work may
aptly be described as a supplement to Vishanoff's work, as Sadeghi apparently
elaborates his arguments on the basis of Vishanoff and attempts to demonstrate these

with three case studies.

122 For the relations between these linguistic categories, see my discussion on these in this section where I
review Kamali's work above. Also see the relevant sections on nass, dahir, fibarat al-nass, and isarat al-nass in
Chapter 3 below. For an overall view of each of these linguistic cat’égories and how they are related to each
other, also see the general framework in section 3.9.
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As noted above, Vishanoff argues that usul al-figh primarily functioned to cover
up the inconsistencies between the status quo and what are considered by Muslim
scholars to be the primary sources of Islamic law, namely the Qur’an and the Sunna,
through the exploitation of ambiguities of Arabic by scholars like Imam al-Safifl.
Iresspective of the success of this argument,123 Vishanoff’s study leaves an important
question unanswered: If usul al-figh did not shape Islamic law, then what did? This is

the gap Sadeghi’s work attempts to fill.

Sadeghi, like Vishanoff and Sherman Jakson,'24 does not find usul al-figh'2> to
provide a sufficient account of the development of Islamic law. He states, “My own
view is that in mainstream postformative Sunni legal interpretation the hermeneutic
principles played a negligible role in determining the laws.”12¢ Similarly, referring to
the contents of usul al-figh, Sadeghi says, “one cannot assume that these normative
and philosophical discussions describe the historical reality of how the law developed

in practice.”127

Thus, without any justification, Sadeghi discards ustl al-figh as a factor in the

formation of Hanafi law. In an attempt to extrapolate the factors at work in the

123 See my review of Vishanoff above.

124 Jackson, “Fiction and Formalism”.

125 See, for instance, Sadeghi, The Logic of Law Making, 34.
126 Tbid, 36.

127 Ibid, 34-35.
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formation of Islamic law, he focuses on “juristic discussions of concrete points of law
as found in legal handbooks in the furti‘ genre.”128 He looks at the account of various
scholars on three furuf topics within the Hanafi school. He concludes that it was the

previous scholars’ opinions and not usul al-figh that shaped the Islamic law.

This raises the question of why is it then the legal scholars who invented usiil
al-figh to validate the laws— which is an assumption held by scholars like Sherman
Jackson and Vishanoff, as | already noted— did not modify their ustl to be in line with
the laws so that the legal scholars’ theory of law would meet their practice in law-
making. This is a question which Sadeghi never considers. Furthermore, a study such
as his, which relies on the premises that usul al-figh functioned primarily to justify the
law by basing it on the sources of Islamic law, would have to involve a close reading
of usul al-figh works with an eye to demonstrating which of the specific rules and
principles used by classical scholars in order for them to allegedly derive law from
the sources actually do not fit with the law these scholars ended up producing.

Sadeghi does not do this, as he focuses soly upon the furtf genre.

One of the furuf topics Sadeghi considers is the Hanafl rule about
congregational prayer that a man’s prayer gets invalidated by a female prayer if she

prays next to, or in front of him, during the same prayer. This is referred in legal

128 Thid, 35.
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literature as “muhadat al-nisa™ (alignment with women) or simply as “muhadat”
(alignment). He talks about the reason behind the invalidation of the prayer in case
of muhadat. Citing al-Saraxsi, Sadeghi states, “...his [al-Saraxsi’s] argument resorted
to a mechanical reading of the tradition, “keep women behind.” A man’s prayer is not
valid, he [i.e. al-Saraxsi] argued, if he does not keep the women behind relative to his

own position.”129

Sadeghi indicates that this reason which is behind the invalidation of the man’s
prayer was good enough for al-Saraxsi in the context of regular daily prayers.
However, it was not the case for funeral prayers, as Hanafi law indicates that man’s
prayer is not invalidated in case a woman prays next to, or in front of, him in a funeral
prayer. In fact, Sadeghi notes, “The funeral prayer violates the pattern expected from
the “keep them behind” principle. To explain the discrepancy, al-Sarakhsi appeals to
the rationale behind the principle: the prevention of sexual thoughts during
communication with God. Since funeral prayers do not, in the first instance, constitute
communication with God, the principle does not apply. In effect, al-Saraksi has
introduced two ad hoc stipulations - the “purity of thought” rationale and the

noncommunicative status of funeral prayers - in order to achieve the needed legal

129 Tbid, 62.
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effect: the suspension of the normal consequences of adjacency [i.e. muhadat] in the

case of funeral prayers.”130

If one looks at the matter in al-Saraxsi, however, one realizes that Sadeghi
misquotes him, only mentioning those aspects of al-Saraxs1’s treatment of the subject
which serve to support his claim. In fact, al-Saraxsi clearly mentions that the reason
why the principle of the “keep them behind” does not apply to the funeral prayer is
that women are not allowed to go to funeral prayers, so there is no dedicated space
for women in them. Therefore, the command in the “keep them behind” tradition has
no legal effect for funeral prayers. In other words, men are not responsible to keep
women behind in their dedicated space in funeral prayers simply because there is no
such space for women in funeral prayers. Therefore, a woman’s praying next to a man
in a funeral prayer does not constitute the man’s going against the command in the
“keep them behind” tradition. As a result, if a woman prays next to, or in front of, a

man in funeral prayer, his prayer is not invalidated.13!

Thus, unlike what Sadeghi claims, the funeral prayer does not violate the
pattern in the Hanafl school, which he says, “expected”, from “the keep them behind

tradition”. Rather, it only violates what he expects according to his own interpretation

130 Ibid, 60.
131 See al-Saraxsi, Abd Bakr Sams al-A’imma Muhammad b. Abii Sahl Ahmad, al-Mabsit, (Beirut: Dar al-Mafrifa,
n.d.), I, 184.
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of Hanaft school’s logic of law making. Why would al-Saraxsi have made up another
rationale to solve such a contradiction, which does not exist in the first place? Sadeghi

never answers this question.

Thus, instead of trying to explore the views of al-Saraxsi and others as they are
found in the sources with an eye to assessing whether or not these classical scholars’
usiul matches with their practice, Sadegehi focuses on what fits into his own
understanding of the sources, even if this means misrepresenting the sources, as

noted above.

Similarly, Sadeghi discusses the question of whether or not a man’s prayer is
invalidated by a woman who is praying behind a barrier. He says that if the law on
this question relied on the hadit, which stated that while praying behind an imam
women should be kept behind men, a barrier should not make a difference for a
woman standing in the same row as a man. This would be the case if the wall analogy
that relies on what he calls an “Umar tradition” was not taken into account, he
indicates. 132 In fact, he goes on to quote Ibn al-Humam that when alignment
(muhadat) of a woman invalidates a male’s prayer, this man turns into a barrier, thus
preventing a domino-effect of invalidity for other males.133 Instead of finding out why

this legal opinion is given precedence in Hanafi law, he contents himself with saying

132 Sadeghi, The Logic of Law Making, 63.
133 [bid.
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that “they do not explain why a barrier must make a difference if the “keep them

behind” tradition is the operative principle”.134

This statement of Sadeghi relies on a principle that he apparently falls back
upon without disclosing it and without justifying its usage: ‘the “keep them behind”
principle is the principle that prevails over all other principles in the Hanafi school
which may be relevant in this matter’. This is why he refers to the “keep them behind”
tradition as the “operative” principle. To illustrate his line of thought to judge the
success of the Hanafl scholars’ derivation of law from the “keep them behind”

tradition, I will consider this matter in some detail.

To start with, there is no concept of ‘operative principle’ in the Hanafi usul
What comes closest to this is the concept of muhkam. A muhkam utterance is a
statement in the Qur’an or the Sunna whose intended meaning is clarified once and
for all. By saying that a barrier should not make a difference if the operative principle
is the “keep them behind” tradition, Sadeghi implies that the tradition constitutes, to
use the Hanafi term, a muhkam statement, whose intended meaning is clarified once
and for all.135 This is because a muhkam statement cannot be limited (or to put it

differently, go through taxsis) due to another piece of evidence that would otherwise

134 Tbid.
135 A muhkam word is a mufassar word the clarity of whose meaning transcends the time when it was clarified,
and thus its legal effect is permanent/unchanging. For details about muhkam, see section 3.3.1.4 below.
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limit the scope of its legal effect. Hanafis, however, do not consider the “keep them
behind” tradition as muhkam. Yet, Sadeghi accuses Hanafis as limiting the scope of the
“keep them behind” tradition when they hold that a barrier between a man and
woman who are following the same imam on the same row saves the man’s prayer. It
is Sadeghi who, maybe without realizing, considers the tradition as muhkam and not
the Hanafis. Yet, he blames them for not treating the tradition as muhkam simply
because the tradition is, in his opinion, muhkam. In short, Sadeghi faults the Hanafis

for not following his own understanding of the tradition in terms of its legal effect.

This shows that Sadeghi’s analysis of furif works uses his own principles to
judge the success of ustlis’ application of their principles when deriving law from the

sources.136

Thus, a sounder study with the aim that is adopted in his study would be to lay
out the principles on a given topic that are used by classical scholars to derive the law
and then show the inconsistencies between the ideal law to be derived based on these
same principles as used by classical scholars and the law which they ended up

producing. This is missing in Sadeghi’s study and constitutes a major theoretical

136 He even goes on to invalidate as unauthentic the sources Hanafi jurists rely on when producing law within
their ustl. In fact, he says that he did not find the Prophetic tradition that one who is separated from the imam
by ariver ... is not actually praying with the imam as a hadit. | wonder which hadit compilations he used to look
up the hadit in question and which methodologies for determining the authenticity of ahddit he considers when
he judges whether or not Hanafi scholars actually applied their own principles when they produced the Hanafi
figh which is explored in works such as al-Saraxs1’s al-Mabstit.
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failing in it. Instead, Sadeghi uses his own principles to talk about Hanafi scholars’

consistency in law-making, and not these scholars’ own principles.

How he goes about following his argument constitutes another and, perhaps, a
rather callow mistake. To support his primary argument that ustl al-figh played no
major role in the formation of Islamic law, and that instead previous scholars’
opinions within the Hanafi school played the key role in forming Islamic law, Sadeghi
looks at some of the furuf al-figh manuals in order to show the extent to which

previous scholars’ opinions shaped Islamic law in the Hanafi school.

In one section Sadeghi lists the Hanafi scholars he relies on!37 when analysing
the three particular furuf topics to support a specific claim, which he repeats
throughout his work. This is that in the post-formative period Hanafis relied on
received law when producing Islamic law and attempted to justify it with what
Sadeghi called the “canon”, referring to “absolutely binding foundational texts”.138
Here, Sadeghi repeats, though in a different way, what Vishonoff says on this, as I
noted above. However, this is a quite strange argument in that no one within the
Hanafi school indicates that scholars had to make ijtihad directly from the Qur’an and

the Sunna in every generation on each legal matter. In fact, there are different ranks

137 Sadeghi, The Logic of Law Making, 43-36.

138 Tbid, 13. The underlying argument, as Sadeghi puts it, is that the binding texts (the Qur’an and the Sunna)
and the standards of textual interpretation (i.e. usil al-figh) did not determine the laws, at least in the Hanafl
school of law (see ibid, xxi).
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(tabaqat pl. of tabaqa)'3° within the Hanafi school and only one of them, namely al-
mujtahid fi al-Sarf (the jurist in the religion), derived law directly from the sources. If
anyone within the Hanafi school later wanted to derive law directly from the sources

(i.e. the Qur’an and the Sunna), then they did not follow the Hanafi school.

None of the jurists whom Sadeghi apparently falls back upon to support his
claim that Hanafi law relies on precedent rather than the Qur’an and the Sunna are

considered within the first tabaqa of the Hanafi scholars of figh.140

Indeed, only Abu Hanifa falls under the first tabaqa of mujtahids, namely al-
mujtahid fi al-Sarf. Among the scholars he mentions two are teachers of Abu Hanifa,

so they are automatically excluded.

To support his argument that Hanafi jurists did not follow the Qur’an and the

Sunna independently of the opinions of the previous jurists, Sadeghi even mentions

139 Lane translates tabaqat as “degrees, ranks, orders, or classes” (see Lane, An Arabic-English Lexicon, 1827).
140 See below, for places where some of the scholars whom Sadeghi mentions fit into the tabaqas of the Hanafis.
It is well known that scholars within specific branches of knowledge were classified into ranks
(classes/communities) according to their abilities and qualifications within a given science (for more
information on tabaqas, see Ismail Durmus, "Tabakat", TDV  islam  Ansiklopedisi,
https://islamansiklopedisi.org.tr/tabakat#1 (25.12.2019)); Atar, Fikih Usili, 376. Works containing
biographical information about scholars at various ranks were accordingly referred to as tabaqdt works, these
constituting a vast genre within various fields of classical Islamic scholarly tradition (for analyses of the genre
of tabaqat within fields such as Tafsir, Hadit, Islamic law, and Islamic History, see Ismail Durmus...[et al.],
"Tabakat", TDV Islam Ansiklopedisi, https://islamansiklopedisi.org.tr/tabakat (25.12.2019)). Those tabaqat
works that provide biographical information on scholars of Islamic law are referred to as tabaqat al-fugaha’.
Atar mentions seven tabaqas of Islamic legal scholars: 1. Al-mujtahid fi al-Sarf{, 2. Al-mujtahid fi al-madhab, 3.
Al-mujtahid fi al-mas’ala, 4. Ashab al-taxrij, 5. Ashab al-tarjih, 6. Ashab al-tamyiz, 7. Al-muqallid al-mahda. 1
provide brief explanations for some of these when I discuss Sadeghi’s list of scholars below. For a detailed
account on tabaqas in the Hanafi school, see Atar, Fikih Ustilii, 376-403. Also see Eyytlip Said Kaya, "Tabakat",
TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/tabakat#4-fikih (25.12.2019).
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al-Haskafi (d. 1088/1677) 141 and Ibn §Abidin (d. 1252/1836),142 who in fact fall
under the last tabaqa, namely al-mugqallid mahd.1*3 Others whom Sadeghi mentions
such as Quduri (d. 428/1037),144 Ibn al-Humam (d. 861/1457),145 and al-Marginani
(d. 593/1197)146 all fall under the fifth tabaqa,'*” namely ashab al-tarjih (scholars
who had the qualifications and knowledge to make choices from among the narrated
opinions within the school on a given topic).148 Sadeghi also mentions al-Saraxsi (d.
483/1090-91),149 al-Tahawi!50 (d. 321/933), al-Karxi (d. 340/952),151 and Qadi Xan
(d. 592/1196),152 all of whom fall under the third tabaqa, namely al-mujtahid fi al-
mas’ala (the mujtahid within a legal issue such as prayer). 153 Al-Mawsili (d.

683/1284) 154 and al-Nasafi (d. 710/1310), 155 whom he also lists among his

141 Sadeghi, The Logic of Law Making, 46.

142 Ahmet Ozel, "Ibn Abidin, Muhammed Emin", TDV islam Ansiklopedisi,
https://islamansiklopedisi.org.tr/ibn-abidin-muhammed-emin (25.12.2019).

143 Atar, Fikih Ustlii, 377.

144 Cengiz Kallek, "Kudri", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/kuduri (25.12.2019).
145 Ferhat Koca, "Ibnii’l-Hiimam", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/ibnul-humam
(25.12.2019).

146 Ferhat Koca, "Merginani, Burhaneddin", TDV islam Ansiklopedisi,
https://islamansiklopedisi.org.tr/merginani-burhaneddin (25.12.2019).

147 For confirmation that three scholars all fall under the fifth tabaqa, see Atar, Fikih Usiilii, 377.

148 Thid.

149 Muhammed Hamidullah, "Serahsi, Semsiileimme", TDV islam Ansiklopedisi,
https://islamansiklopedisi.org.tr/serahsi-semsuleimme (25.12.2019).

150 Davut Iltas, "Tahavi", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/tahavi#1 (25.12.2019).
151 H, Yunus Apaydin, "Kerhi", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/kerhi (25.12.2019).
152 Ahmet Ozel, "Kadihan", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/kadihan (25.12.2019).
153 Atar, Fikih Ustlii, 377.

154 Davut Yaylali, "Mevsilj, Abdullah b. Mahmd", TDV islam Ansiklopedisi,
https://islamansiklopedisi.org.tr/mevsili-abdullah-b-mahmud (25.12.2019).

155 Murteza Bedir, "Nesefi, Ebii’l-Berekat", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/nesefi-
ebul-berekat (25.12.2019).
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sources,156 both fall under the sixth tabaqa, namely ashab al-tamyiz (those who had
the ability to differentiate dahir al-riwaya from nawadir al-riwdya'>” and more
authoritative opinions from weak ones).158 Therefore, none of the scholars whom
Sadeghi claims to have followed previous opinions of earlier scholars within the
school actually claim to have derived law from the primary sources of Islamic law

independently from the earlier scholars of the Hanafi school.

All these discrepancies are indicative of the fact that using a general framework
from another field to interpret the linguistic material found in ustl al-figh manuals
without any justification does not work well, as the works by Vishanoff and Ali show.
Treating the linguistic material found in usil manuals as if it had no general
framework does not allow for a comprehensive understanding of this linguistic

material either, as seen in the works by Kamali and Weiss on this matter.

Assuming that the usul al-figh cannot be the basis for an analysis of the logic
(or to put it better, the real ustl al-figh) that was surreptitiously used during the
process of law-making relies on another assumption, that the ustl al-figh that Hanafis
claimed they followed when deriving law in fact played no major role in the outcome

of the process of law-making, an assumption that, as [ noted, Sadeghi takes for granted

156 Sadeghi, The Logic of Law Making, 44.
157 For definitions of dahir al-riwdya and nadir al-riwdya, see section 4.3.1 below.
158 Atar, Fikih Ustli, 377.



84

without evidence. Furthermore, the material he looks at to find out the real usul al-
figh that was allegedly behind the process of law-making comes from scholars who
did not claim that they made istinbat al-hukm from the Qur’an and the Sunna
independently of previous scholars within the Hanafi school, and this is widely known

in tabaqat works, as | noted above.

The scholars Sadeghi relies on in his work were from among those who made
either istixraj, tarjih, tamyiz, or even taqlid, but certainly not istinbat independently
of the principles of Abu Hanifa.1> This means that these scholars relied on the rulings
of earlier jurists within the Hanafi school, a fact that Sadeghi quite surprisingly
misreads to say that the Hanafis did not follow the Qur’an and the Sunna to derive law
from the sources and followed previous jurists’ opinions, and usul al-figh does not

represent the logic behind the process of law-making in the Hanafi school.

Thus, reading the linguistic categories of usul al-figh without a general
framework based on the usul al-figh itself can be misleading, as seen in the modern

works reviewed above.

159 Disciples of Abii Hanifa such as Muhammad al-Saybani (d. 189/805) and Abi Yisuf (d. 182/798) fall under
the second tabaqa, namely al-mujtahid fi al-madhab (the jurist within the school of law). The characteristics of
those that fall under the second tabaqa is that they do not disagree with Abli Hanifa on his principles. However,
they may have opinions different from his on particular legal matters (see Atar, Fikih Ustli, 377), which can be
seen on various occasions in furtf works such as al-Muxtasar by al-Quduri (see, for instance, section 4.5 below).
Therefore, even the mujtahids within the second tabaqa such as al-Saybani followed the usiil of Abii Hanifa.
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[ think not only in usul al-figh but also in any piece of scholarly work, instead
of using a framework from one given field to interpret the material of another without
any justification, a close analysis of a piece of writing has the potential to reveal the
general framework that is behind the scholarly product, if the producer of it has not

already revealed it in the first place.

[ further argue that this is the case with the linguistic categories found in usil
al-figh manuals. No such general framework produced on the basis of the linguistic
categories of usul al-figh manuals has been made explicit in any of the classical or
contemporary treatments. Accordingly, there is a need to construct this general
framework in order to better understand these linguistic categories. In fact, writing
about the linguistic aspects relevant to a study of deriving law from the sources,
usulis, such as al-Nasafi, have apparently chosen not to make explicit the framework
that they had in their mind for various reasons, some of which I dwell on in the

following section.

Based on a close reading of al-Nasafl’s al-Manar, one of the most influential
work in usil al-figh within Hanafi literature, along with two important commentaries
(one by al-Nasafi himself) and a gloss on one of them, among other ustl al-figh works,
[ came to the conclusion that the sophistication of the commentaries reveals that the

commentators were well aware of the general framework within which the author of



86

al-Manar, namely al-Nasafi, produced the work. Yet the commentators did not make

explicit that general framework either.

The present work not only explains the linguistic categories within a general
framework that is intrinsic to ustl al-figh for the first time (Chapter 3), but also shows,
in the light of that general framework, how these linguistic categories were actually
used when deriving law from the sources of Islamic law by showing the application
of these categories to a furuf topic within Islamic Criminal Law, namely sirqa (Chapter

4).

The application of the linguistic categories to sirqa also reveals several
important aspects of the linguistic theory that underpinned the thinking of the ustlis,
especially their understanding of utterances and what may fall under the field of
semantics/pragmatics today. I deal with this in my analysis of the application of the
linguistic categories to sirqa in chapter 5. Throughout the present study, I refer back
to the general framework produced in chapter 3, thus explaining the linguistic

categories found in ustl works within a consistent general framework.

2.6.Making sense of the absence of a general framework for the linguistic
categories from the classical literature

The reason why classical authors such as Abu al-Barakat al-Nasafl did not
include any such general framework in their treatment of the subject is, I think, that
they probably did not feel the need to spell out such a framework as they found it

obvious. Otherwise (that is to say, if they did not have such a general framework in
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mind within which they produced this classification) they would not have been able
to come up with such a classification in the first place. It may also be that they
considered it disrespectful to the intellect of the reader to spell out something they
considered quite obvious and therefore, avoided spelling out the logical framework
that governed the classification of /afd into categories. Also, when considering the fact
that these works were meant to be studied with a teacher, students were probably
able to acquire the general framework that governed the classification of lafd into
categories from the lectures of their teachers who most likely learned it from their

teachers and thus knew the subject matter by heart.

Furthermore, exclusion of a general framework for a given analysis from the
work the analysis is presented in is not peculiar to the categorization of lafd into
categories in usul al-figh. In fact, the whole science of ustil al-figh as the foundation of
an analysis on the sources of Islamic Law was initially excluded from the works that
presented the outcome of the analysis, i.e. Islamic law. As a matter of fact, the earliest
legal scholars such as Abu Hanifa Nufman b. Tabit (d. 150/767), the founding father
of the Hanafi School, the first Islamic legal school which was named after him, did not
leave any work on the general framework as to his law-making process. In other

words, he did not write his usul al-figh himself. 160 Thus, we do not have any

160 Mustafa Uzunpostalci, "Eb{i Hanife", TDV Islam Ansiklopedisi, https://Islamansiklopedisi.Org.Tr/Ebu-
Hanife#1 (29.12.2019).
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monograph by Abu Hanifa on Islamic law, but what we know of his school is
transmitted to us through his prominent disciple Muhammad b. al-Hasan al-Saybani
(d.189/905), who gathered the class notes he took from Abu Hanifa’s seminars under
six books.161 Yet, to the best of my knowledge, none of these works provide a general
framework for Abu Hanifa’s law-making process, which would otherwise shed light
on the principles that governed his analysis of the sources of Islamic Law, i.e. his usul

al-figh in general, and within that usul the linguistic categories in particular.

Later Hanafi scholars seem to have focused on bringing to light the principles
themselves that governed Abu Hanifa’s law-making process rather than paying
attention to spelling out the general framework for these principles.162 Thus, Hanafi
scholars such as al-Dabuisi (d. 430/1039) presented in their works what they

considered the usul of Abu Hanifa, thus forming the genre of usil al-figh of the Hanafi

161 These works are called “dahir al-riwdaya” (al-usil) (for further information on Hanafi literature, see Ozel,
Ahmet, "Hanefi Mezhebi", TDV [sldm Ansiklopedisi, https://islamansiklopedisi.org.tr/hanefi-mezhebi#2-
literatur (29.06.2019).

162 This makes even more sense when we consider the fact that works such as al-Manar were textbooks that
were meant to be studied with a teacher in madrasa. To illustrate, Taskoprizade Ahmed Efendi (d. 968/1561),
arenowned scholar and judge of the 16t century, studied only one textbook by himself and studied all the rest
with a teacher during his education (see an annotated translation of his autobiography in Ahmet Topal, “The
Life of Tagkopriizade” (MA thesis, Yale Univesity, 2014). This indicates that the texts probably functioned as a
guide for the teacher and the student alike, helping them keep on the right track during the teaching sessions,
covering all the necessary aspects of the subject. As a result, I think it is natural that scholars probably did not
go beyond mentioning the essential points in usiil works. An indication of this is the fact that classical manuals
of usiul alfigh and other fields of Islamic studies attracted numerous commentaries and
supercommentaries/glosses, explaning the original texts. (see reference works such as GAL and GAS, which
provide plenty of information about this). Therefore, usiilis must have contented themselves with presenting
the list of the linguistic categories and a brief definition for each, leaving the discussion of the general
framework for the linguistic categories to be explained separately in teaching sessions whenever needed.
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school. Yet, they have not provided, to the best of my knowledge, any general
framework for the usul al-figh itself. Having not included any information on the
general framework for the usul al-figh of Abu Hanifa, these usul al-figh manuals
naturally lack a general framework for the linguistic categories, too, which constitutes

a significant portion of the whole usul al-figh.

Whatever the case may be, I do not think that anyone has identified such a
general framework explicitly which would make usulis’ linguistic classification
meaningful. Therefore, there seems to be a need to clarify this point, as it is essential
in understanding the linguistic categories and their function (thus the function of
language) in the process of law-making in Islamic law. Otherwise, this may, at the
least, lead to confusion, or at worst to misunderstanding, of the matter in hand, as

discussed in the literature review in the previous section.

2.7.Framing the general framework: Conceptualization and naming
concepts

To solve the problem, which I identified in section 2.3 above as inherent in
language, one needs to identify also the origin of this problem, i.e. the process
whereby language became problematic. The investigation into overcoming this
difficulty needs to start from the moment when language inherited the problem. In
fact, I think that language inherited this problem at the very beginning of its

formation, when the labelling/name-giving started to take place.
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Before I start analysing the process of name-giving, I need to touch upon the
process that comes prior to name-giving, namely, that of conceptualisation and how
we form concepts. This will be followed by a discussion of the process of name-giving

or wadyf in Arabic.

[ will illustrate this with the example of the concept of “pen”. This stands for

several types of pen and many individual pens in our mind.
Figure I

Making concepts and naming them
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Pq P2 Conceptualisation P Name-giving (=)

Types of pen: Py, P2, P3, P4....

Individual pens: P1a, P1b, Pic.... P2a, P2p, P2c... (not illustrated above)

The concept of pen: P
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Based on what we observe of individual pens, say, P1a, P14, P2a, P3¢, P7¢4103.... in
the real world, we form the concept of a P, which is then given a name, 64 which would
probably 165 be dissimilar in different languages as: “pen” in English, “kalem” in

Turkish, and “~&” in Arabic.

Then the name that stands for the concept, which in turn is a synthesis of all
individual pens the observer observed, is used in a sentence as in “Writing with a pen

)

is more enjoyable than typing on a computer.” The crucial question one naturally
asks is “Which individual pen, group of pens, or types of pen is the writer/speaker of
this sentence referring to?” Because the name ultimately stands for an indefinitely
large number of individual entities, or to put it differently, P1,, P14, P2a.... are all called
“pen”, there is indeterminacy as to the range/scope of referents referred to by the

term “pen” in this instance; this indeterminacy may be undesirable, as it may lead to

confusion as to the referent of the word ‘pen’, unless this is what the speaker/writer

163 These are individual pens. The way they are symbolized here indicate that each individual pen belongs to a
larger type, which in turn belong to the species “pen”. But prior to the formation of a concept of “pen”, these
individual pens may appear to the observer something like this: The first pen the observer comes across: X, the
second pen the observer come across: Y (and if he/she is quick to see the similarity it would appear as X1) and
sooner or later the observer, if this is a good one, would acquire the concept of a pen and would then categorize
under it various types of pens, which in turn include individual pens.

164 This is referred to as wadf al-lugha in Arabic and lexicographical semantics in English linguistics. The aim
of these is to determine the lexicographical meaning of any given word that they assign to it (see Weiss,
“Language in Orthodox Muslim Thought”, 61ff.).

165 Although Turkish barrowed the word “kalem” from Arabic “~%”, we still may consider the two to be different.
But in some cases, the two might look more or less the same in other languages in the case of other borrowed
or un-borrowed words. For the two to be the same, should one consider how they sound or how they look or
both? This is another aspect of the subject matter in hand. However, [ don’t feel compelled to talk about it for
the sake of economy and due the fact that I don’t see it as essential for the development of the general
framework I am trying to make for the usil al-figh’s linguistic categories to delve into this aspect further here.
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exactly aims at. If the speaker/writer wants to clarify further what he/she means by
“pen,” he/she does so by first classifying, or at least making use of such an already
existing classification of,166 the individual pens further into species/types: P4, P>... So,
the speaker can now clarify better what he/she meant by ‘pen’ in the sentence above

by using, say, ‘P1’ instead of the more general term ‘pen.’

However, there is still more than one pen under P1. Therefore, there may still
be need for further clarification as to which individual pen(s) the speaker/writer
referred to. For this reason, either of two methods can be applied: further
classification into sub-categories or using other linguistic devices instead of further
classification. As to the first one, further classification into types of pens under P
would prove valuable in further narrowing down the possible individual pens the
speaker/writer of the sentence “Writing with a P1a is more enjoyable...” might mean.
Yet, this example also makes clear that how much further division into types one

could come up with for any given item, the fact that there will be more than one

166 [n case the writer/speaker is the initiator of the language, we might justly attribute the initial classification
to the writer/speaker. However, if this is not the case—and it is not in most cases today as far as I am aware—
then the speaker/writer whose speech is the subject matter of enquiry is the one who makes use of that
classification that was done in the past, as Weiss likes to call it, by the primordial society (see Weiss, The Search
for God’s Law, 120). The important point in both cases is the potentiality of human beings to either classify or
to appreciate the classification of words into species, a faculty which seems to me either allows us to do
classification at first or to make use of it, i.e., have a good command of the language that is filled with these
classifications.



93

individual item that would go under each type, at least in many cases, will still lead to

ambiguity as to the referent that the speaker/writer has in mind.

Thus, referring to items with words that stand for further - or perhaps better
“narrower”- types proves impractical in some cases. What method then is used to
further narrow down the possible pens meant by P, or P1 or whatever? The other
method available to further narrow down possible referents meant by a given word
is, instead of forming narrower concepts, to use linguistic devices that would do the
job. What is set forth in the following paragraphs represents but some of the linguistic
devices and therefore ought to be taken less a comprehensive survey than an
inventory of linguistic devices which I consider significant to be discussed here due

to their relative importance:
1. Definiteness:

This is done principally in Arabic using “lam al-tafrif’ and in English using
“the.” Use of this, say, as in “the pen,” narrows down possible pens to the one or the
ones mentioned before in the text or speech, or known from the non-verbal context.
But in Arabic, there is also fahd xariji malhtuida. Lam al-tafrifis also used to refer to all

individuals of a species, or to use our example, to refer to pens generally.
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a. fAmm words:

Kull, jamif, and bafd in Arabic, for example, as in kull al-nas (all the people), and

her, biitiin, and bazi in Turkish, say, as in biitiin insanlar (all the people).

2. Demonstrative pronouns:

“This, that, these, those” in English, or ¥ o3 and ¢ 3 in Arabic, or “bu, su,

bunlar, onlar” as in Turkish.

3. Time and space markers:

The logic behind this must be that all individual items are in relation with time
and space, and referring to them with a time or space marker narrows down possible

individual items as in “the pen we saw yesterday on his desk.”

4. Genitive Construction:

This limits possible individual referents of a given word, again, through their
relation to something else. This relationship could be possession as in “Ahmet’s pen.”
Since the number of pens Ahmet has is limited, the number of individual pens the
speaker/writer could mean by the word ‘pen’ in the phrase, say, “Ahmet’s pen” also

becomes limited.
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5. Adjectives:

Another way to limit the potential referents of a word could be to add

adjectives to it, e.g. “the weird-looking pen”.

6. Indefiniteness:

If the speaker/writer wants to include in a word every possible individual
interchangeably that could fall under that particular word, then he/she could use the

indefinite marker along with the word, as in “a pen” with the indefinite marker “a” or,

to use an example from Turkish, as in “bir kalem” with the indefinite marker “bir.”167

Thus the logic behind using such devices as definite or indefinite marker, time
and space adverbs, genitive constructions, and adjectives is to limit the number of
possible individual entities that could go under the noun/word. 168 To put it
differently, if we were to give each and every single physical item around us a distinct

name,!%? we would have not needed to use any of these devices, as each word we

167 This is not a final list, and upon pondering on this matter, one might come up with more devices to overcome
the difficulty of ambiguity I mentioned above as inherent in language of human beings. Another thing that is
crucial but missing in my list of such linguistic devices to overcome the difficulty is that it relies on my
experience of how language is used, and it lacks a general framework that would make such a list meaningful
and would also allow one not to miss any other linguistic device that might be missing here.

168 This could, I feel, apply to verbs as well, though, in Arabic, even verbs are considered to be derived from
verbal nouns (masdar.)

169 Here what I really mean is to give every single item a distinct name at every distinct point in time. Otherwise,
we would still need to refer to time and space. This is, of course, nothing more than a hypothetical situation I
am using to explain a very complex situation, as explaining such complex matters at extreme levels proves
valuable in making it easy for our intellects to grasp more complex levels, as in mathematics. This hypothetical
situation (which results from what will be called in this work as ‘the ideal way of name-giving) will help us
understand the present situation (which results from ‘the practical way of name-giving’), which we live in and
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utter would only refer to one single item, and the meaning speaker/writer has in mind
would be successfully conveyed to the reader/listener. Since this is not the case, we

need to use these methods to clarify what we refer to by each word we use.170

One could combine all these methods to further narrow down possible
individual referents, as in “The blue pen we saw in Ahmet’s desk which he owned in

his first year here the university was nice.”

Having established some of the core elements of the general framework to
present the linguistic analysis by ustilis, | can now turn back to our example from
Qur’an 5:38,171 which translates, “As for the male and female thief, cut off their
hands.” Before limiting possible items that could go under the word “thief,” one first
needs to determine the literal meaning of the word “thief.” This was done by
lexicographers, which is an effort that became the subject matter for a whole different
science in Islamic studies called film al-wadf.172 Once the meaning assigned to the
word is determined, which we may call its wad{T (assigned) meaning,173 then one may

start determining the scope of the word.

therefore may be hard to appreciate in all its relevant aspects unless its opposite, i.e. the ideal way of name-
giving, is brought into the discussion.

170 See chapter 5 below for the role context plays in limiting the possible items to be included under a word.
171 28 B 05740 Ga VIKE Gl Ly 2153 Lol | sadald 48 )Ll 5 (5 )5

172 See Weiss, “Language in Orthodox Muslim Thought”
https://search.proquest.com/docview/302228204?accountid=15172.

173 [ will dwell on this later in this work.
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The determination of the scope of the word “thief” will not consider the way
the word is used, that is to say, whether the word is used in its literal/primordial
sense or in another one. In other words, this analysis will not consider the context
and the sentence the word was used in. Rather, it will look at what linguistic methods
the speaker who used the word “thief” made use of, methods some of which I laid
down above in this section (e.g. use of adjectivals and time and space adverbs), in an
effort to limit possible individual items, i.e. individual thieves in our example, that
could go under the word, in this case, “thief.” Therefore, the analysis will not consider
the meaning of the whole sentence the word ‘thief’ was used in to determine or
influence the meaning of the word itself, by asserting whether the word ‘thief’ is used

in its primordial/literal sense or in a figurative sense.



98

3. BUILDING THE GENERAL FRAMEWORK BASED ON USULIS’ LINGUISTIC
CATEGORIZATIONS

3.1.FIRST LINGUISTIC CATEGORIZATION: ACCORDING TO WUJUH AL-NADM
(ITS WADSI MEANING)

This classification is in terms of siga and luga, two terms which al-Nasafi
explains in his Kasf al-Asrar!7+ as ‘maddatan’ and ‘hay’atan’. In his commentary on al-
Manar, titled Sarh Nir al-Anwar, Molla Jiwan explains this phrase, which is composed

of these two terms, as wad{i (‘primordial’ or ‘linguistically encoded’175) sense.176

Studying lafd according to its wadfl sense seems relevant to semantics in
contemporary linguistics, which studies the meanings of words, phrases, and
sentences in a given culture. This has been pointed out by various scholars. Weiss and
Kamali, for instance, describe the usilis’ linguistic classification according to words’
primordial meaning as a semantic investigation in nature. Versteegh, going beyond
that, analyses the origin of semantics in the Arabic linguistic tradition, which he
rightly identifies when he asserts that it was within usul al-figh. 177 But his

investigation is more of one that studies the matter from a historical point of view.

174 Al-Nasafi, Kasf al-Asrar, 1, 13.

175 1 am borrowing this term from Pragmatics. See Robyn Carston, "Linguistic Communication and the
Semantics/Pragmatics Distinction" Synthese 165, no. 3 (2008): 321-45.
http://www.jstor.org/stable/40271119.

176 Molla Jiwan, Nur al-Anwar, 1, 13.

177 Weiss, for instance, talking about the linguistic classification found in Amidi’s Kitab al-Thkam, mentions: “...it
reflects for the most parta semantic or semiotic interest” (see Weiss, The Search for God’s Law, 126). See similar
remarks also in “Wout Van Bekkum... [et al.], The Emergence of Semantics in Four Linguistic Traditions: Hebrew,
Sanskrit, Greek, and Arabic, 22 7ff.
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As I mentioned above, as far as  am aware of their writings, these authors have
not mentioned any theory or general framework within which the linguistic analysis
by ustlis, i.e. the four linguistic categorizations and the linguistic categories under
them, would make sense and would answer questions I posed at the beginning such
as “Why do scholars of usul al-figh feel that they should classify lafd into categories in

the first place?” and “Why does this classification need to be in terms of four aspects?”

Reading Abu al-Barakat al-Nasaff's four classifications of lafd into categories
with particular attention given to the characteristics of each linguistic category under
these classifications and to the relationships between categories reveals the general
framework that is behind the production of the linguistic categories. The first
classification, in this regard, provides certain insights into this general framework. |
will thus present how al-Nasafi describes the first categorization and their four types:
namely, xass, famm, mustarak, and mu’awwal, and then discuss the insights into the

general framework that are relevant to the first categorization.

Before proceeding to individual descriptions of the four linguistic categories
described by al-Nasafi under the first categorization, it is useful to provide
information as to the logic behind this division, which Molla Jiwan describes as the
following: “primordially (wadfan) a word can either refer to a single meaning or
multiple ones. If the former is the case, then it can either refer [to the meaning] by

way of [the referent] being unaccompanied [by no other individual entity] from
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[among] individual [entities],178 in which case it is xass, or by way of [the referent]
being common [mustarak] among individuals,17? in which case it is famm. If the latter
is the case, [that is, if the word is primordially assigned to more than one meaning], if
one of its meanings is favoured over other(s) with ta’wil, it is mu’awwal; otherwise

[that is, if none of its meanings can be favoured over other(s),180] it is mustarak.181

Figure II

/V
Pl ¥ P1; P1, P13
A

o
AN

P24, P2; P23,

In Figure Il above, P stands for a mustarak (polysemous) word, which has been
assigned to multiple senses, represented here with P! and P2, each of which could
refer to any of its class members, represented with P11 P1; P13 etc. and P21 P2; P23 etc.
The number of senses does not have to be limited to two, but it has to be at least two

for the word to be considered mustarak. If one of the wadfi senses is preferred over

178 The original reads “fald l-infiradi fani l-afradi” (see Molla Jiwan, Nir al-Anwar, 1, 15).

179 The original reads “mafa l-istiraki bayna I-afradi” (ibid, 15-16).

180 This implies that context will play a role in determining the intended meaning of mustarak over other(s.)
181 Molla Jiwan, Nur al-Anwar, 1, 15, 16.
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the other(s) on a particular occasion, then P, which is previously mustarak, turns into

mu’awwal.

Figure III

In Figure III to the left, P stands for a
word that has only one wadit
(assigned sense), which is P1, which
in turn could refer to its members
represented with Py, P12 P13 etc.

p —> P1__ P14, Pl;Pl3,

In Figure III, if all the referents of P! are referred to at the same time, P is called
an famm word.182 [f P1 refers to only a specific single entity within its class members

on a single occasion, then P is called a xass word.

To consider these materials in the light of the discussion in section 2.7 above, |
will go back to the process through which language was actually born, i.e. the name-
giving process, which is the process where words (and sometimes even morphemes
as in the “-s, -es, -ies” suffix in English, which is assigned to the meaning of plurality)

were assigned to meanings.

182 There is disagreement among scholars whether an fdmm word has to refer to all its class members, which I
will deal with later in section 3.1.2 below.
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Words are assigned to either single or multiple senses. If the former is the case,
that is, if a word is assigned only to a single sense, and on a given speech occasion it
refers to only a single item/entity at a time in the real world, then such a word is called
xass. If that word refers to multiple (or all the)183 items/entities at the same time, this
is called famm. If the latter is the case, i.e. the word was assigned to multiple senses
during the process of name-giving, then there are two possibilities worth considering.
If the intended meaning of the word that is assigned to multiple senses could be
favoured over the other(s) within a context, I think, by the listener/reader,184 then
this word is called mu’awwal, and if this cannot be achieved, again by the

listener/reader, then this word is called mustarak.185

Before I proceed to provide definitions of individual linguistic categories
defined by scholars such as al-Nasafi, it is worth mentioning that in order for us to
appreciate the definition of anything defined within the intellectual culture that al-
Nasafi was part of, we should bear in mind that for a definition of a given word being
defined to be perfect, it had to be both inclusive of all of its class members and

exclusive of all those entities which are not among its class members.18¢ In other

183 By “multiple” what is meant is the plural in Arabic, which must include at least three entities. Other scholars,
however, claim that for a word to be {amm, it must include all of its class members (see the previous footnote).

184 Otherwise, for the speaker/writer, the intended meaning of a mustarak word is already clear in his/her
mind. Therefore, there is no question of whether mustarak turns into mu’awwal or not on the part of the
speaker/writer.

185 Molla Jiwan, Nur al-Anwar, 1, 17-18.

186 Ahmet Cevdet Pasa, Mifyar-1 Sadad, 32. This assumes that definition defines a word that is a class. This word,
which is a class, I further assume, stands for a concept.
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words, the definition functioned to distinguish the definiendum, i.e., the defined
object, from all other things.187 And the way one makes sure that one’s definition of a
given word is correct is to check if there is any individual entity that is among the
class members of the word but excluded by the definition of the word itself or vice

versa.

At this point, I would like to focus on the fact that unlike words such as ‘Zayd’,
‘Ahmet’, and ‘Ali’, words such as ‘pen’, ‘book’, and ‘table’ are class names, i.e. they
stand for an unnamed indefinite number of individual entities. As I pointed out in
section 2.7 above, we do not refer to, say, ‘P1a’ or ‘P2¢’, using a distinct name; but rather,
we refer to them using a class name such as P (pen). In fact, mufrad (‘simple’, i.e. not
compound) words such as ‘pen’, ‘book’, and ‘table’ can be divided into two categories

according to logicians: kulli (universal) and juz’i (particular.)188

Words in the absence of their grammatical case (or infinitives), as in ‘book’,
‘pen’, ‘computer’, etc. are universal and not particular because they stand for
concepts, which are universal. Because concepts are formed based on individual
entities we observe in our world, such as the formation of the concept of ‘pen’ out of
individual pens we observe, concepts have a set of potential referents which we can

gather under a scheme, as in the scheme of pen. Therefore, when we define a word,

187 Weiss, The Search for God’s Law, 384.
188 al-Abharl, Isagiji, 3-4.
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we are dealing with a class that consists of individual entities. As a result, when
universal words need to be defined, they have to be defined in a way that includes all
of their members and excludes those things which are not among their members. This

is a topic [ now turn to in order to further clarify what [ mean by the sentences above.

As part of his/her task in defining an object or a concept, a scholar of this
intellectual culture would provide, in addition to the definition itself, details about the

inclusive or exclusive functions of the constituent parts of the definition.

This implies that these scholars were selective not only in word choices but
also in paying close attention to using words in a way that would perfectly match the
meaning to be defined without leaving out anything of the meaning or adding more
to it. However, often they also added words or phrases to the definitions merely in
order to clarify the core elements making up the definition. This led to the formation
of two distinct types of elements in a definition, in terms of whether or not they are
essential to the completeness of the definition. I shall discuss these two types here

briefly.

To allow the reader to appreciate the details of the definition, commentators
often pointed out what constitutes the core definition and what does not. The most
important type is that without which the definition would be incomplete, and this
type functioned either to include in it what should be included and/or to exclude what

should be excluded. Elements of this type are called ihtirazi (exclusionary) or gayd
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ihtirazi (exclusionary note). The other type is almost the opposite of the first type, i.e.
that without which the definition would be complete but is added to the core
definition in order to further clarify it. This second type of elements of the definition
are called ittifaqi (concordant) or qayd ittifaqi (concordant note). In other words,
ihtirazi qayds were the elements of the core definition, functioning to include or
exclude what should be included in, or excluded from, the meaning that the definition
is intended to signify. On the other hand, ittifaqi notes were added in order to clarify
what is left in terms of meaning within the boundaries of the word that is defined.
Therefore, as will be seen throughout the present work, al-Nasafi, just like other
classical authors who belong to a similar intellectual environment, provide
information regarding the role each element, be it that of ihtirazi or ittifaqi, plays in
the formation of definitions of individual linguistic categories along with the

definitions themselves.
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3.1.1. Xass

Al-Nasafi defines xass (specific)18? as “each word assigned to a single known
meaning by way of infirad!°® (having only a single referent being referred to using the

word).191

In his commentary on al-Manar called Nir al-Anwar, Molla Jiwan provides a

concise analysis of al-NasafT’s definition of xass,192 and says that with the phrase kullu

189 See a more general meaning of xass in section 3.2 below.

190 Lane translates infarada as “He was, or became, alone, by himself, apart from others, or solitary.” (see
Edward William, Lane, An Arabic-English Lexicon, 2363).

191 The Arabic reads as “kullu lafdin wudifa li-mafnan [wahidin] mafliimin falad I-infiradi. (al-Nasafi, al-Manar, |,
18.) The adjective wahidin (onej mentioned in the definition of xass above, which emphasizes the number of
the meaning xass word is assigned to, is not mentioned in the edition I am primarily using; rather, in an edition
that has only al-Manar in it without the commentaries. (For this particular note, see al-Nasafi, Abu al-Barakat
{Abd Allah b. Ahmad Hafid al-Din al-Nasafi, al-Manar (Istanbul: Asiténe, 1326), 2).

192 I classical texts in Islamic studies definitions were carefully formulated and put into words in such a way
that each definition would not include anything, and more precisely, any entities/items that are considered not
to be among the entities to be included under the given concept; and also that it would at the same time include
whatever entities in the real world that are regarded as among its items/entities under it. This type of definition
was regarded as the perfect definition and was referred to with the following phrase in Turkish: efrddini cimf’,
agydrint mani’, which could be translated into English as a definition that is both inclusive and exclusive. In fact,
Ahmet Cevdet Pasa refers to this as a necessary condition for a definition to be complete. He further says that
such definitions are defined as hadd tamm (perfect/complete definition). He says the following: “ 3 _kl s2 )18 23
"5 &l 5 ((Ahmet Cevdet Pasa, Mifyar-1 Sadad, 32.) To explain this, Ahmet Cevdet Pasa further explains
ittirad and infikds: " 5San (oualal o) J2)3 028 a7 il 5y laal g Gl 81 8 e Jiay sl o) wile S0 ) Sy ya5 0 LI (Tttirad is
for the definition to exclude what is other than it. In other words, it (ittirad) is not to include in the definition
what is not among the members of the defined.) In addition, He says: “ 218 (Jay oualg)l aala (21 ) @iy a3 (lSail
" ey (oalall LA (338 et el e Y ) 0% as (Infikds is for the definition to include its members. In other words, it
(infikas) is for none of the members of what is defined to be excluded from the definition.) Lane mentions this
condition with the following sentence: “LS2u s 2k 21", However, although he understands what ittirad is, |
think he misses the intended meaning of yanfakisu. In fact, Lane translates the whole sentence as “The
definition is of uniform, or general, application, and may become inverted, or converted: for instance, you may
say, “a man is a rational animal,” and “a rational animal is a man.” (Lane, An Arabic-English Lexicon, 2121.) |
think Lane is right in his understanding of what ittirad is within the context of hadd, i.e. definition. As a matter
of fact, he touches upon the same term elsewhere in his lexicon when he translates the following sentence “ 2_k!
1l” as “The definition was of uniform, undeviating, or general, application...” (Lane, An Arabic-English Lexicon,
1839). However, I think he does not understand infikas within the context of hudiid and incorrectly translates
yanfakisu in the above sentence as “the definition may become inverted, or converted”. I think infikas is for a
definition to mirror itself, i.e. represent all of its members and not to exclude any of them from the definition,
as Ahmet Cevdet Pasa implies. As a result, a perfect definition needs to involve two types of elements with two
distinct functions: one type that functions to include each possible individual entity that goes under a given
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lafdin, muhmal is excluded from the definition, which is an utterance not assigned to

any meaning.

The word maflim (known) used as an adjective of “mafnan” (sense), forming
the phrase “mafnan maflimin” (known sense), Molla Jiwan goes on to say, excludes
either mustarak, which occurs if what is meant by ‘maflim’ is “maflimi I-muradi”
(whose intended meaning), as the intended meaning of mustarak is not known.
Alternatively, the word maflim does not exclude mustarak if what is meant by
maflum is “maflumi I-bayani”, in which case mustarak would be excluded by the
following phrase “fala I-infiradi”. On the other hand, in his own commentary on al-
Manar, al-Nasafi clarifies what he meant by the word maflim here, saying that it
functions to exclude mustarak.193 Based on this, it seems Molla Jiwan had not seen al-
Nasafl’s own commentary on al-Manar when writing his. And finally, al-Nasafi notes,
again commenting on his own work, that the function of the phrase fala I-infirad is to

exclude the category of famm.194

We will see that usulis, such as al-Nasafi, classify words into categories by

virtue of their significatory function for meaning. In other words, ustlis classify words

concept and the other one that functions to exclude everything else that does not fall under the concept that is
being defined. Consequently, when Molla Jiwan feels the need to provide a definition of a concept, his analysis,
as of many commentators of other works written in Classical Arabic, focuses on these elements in definitions,
and he points out the purpose of each of these elements in definitions so that they become clear to his readers.
193 Al-Nasafi, Kasf al-Asrar, 1, 18.

194 Tbid, 19.
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as bearers of meanings.1%5 In this regard, xusus (specificity) is the meaning that xass
(specific) stands for, and xass is here divided into categories by virtue of its
significatory function for xusus. In other words, xusus is the subject of usulis’
categorization. Therefore, al-Nasafi divides xass—or to be more precise, al-xusts, that
is, among the implications/contents of xass,19¢ as Molla Jiwan points out%7—into

three types: xusus al-jins, xusus al-nawf, and xusus al-fayn.

Molla Jiwan defines the first type as the xusts al-jins with its jins being xass in
terms of the meaning even if the number of items that could go under it can be
infinite.198 When explaining what is meant by xusis al-naw§, Molla Jiwan states that
this is in line with the previous one, so xusis al-nawf{ is xass by way of its naw{ being
xass in terms of the meaning even if the number of items that could go under it cannot
be counted. As for the last one, Molla Jiwan says, it is a specific person (al-Saxs al-

maflim), and he adds that this is axass al-xass (the most specific of the specific).

195 It is true that human beings can utter words that have no meaning. However, usilis were concerned with
those words (and phrases or sentences for that matter) that signify meanings, as words that have no meaning
do not form basis for communication, thus are not part of the language of the texts of the legal system (see
Weiss, The Search for God’s Law, 126).

196 The original for the implications/contents reads “fi dimni”. Lane translates the phrase as “among the contents
or implications of” (see Lane, An Arabic-English Lexicon, 1805).

197 Molla Jiwan, Nur al-Anwar, 1, 19.

198 He uses the phrase “wa-in lam yakun ma saduqa Yalayhi mutafaddidan”, i.e. even if what could be true to be
called as such cannot be counted. In other words, even if the entities that fall under the (sub-)class name is
countless, which is something that is almost always the case, such a word is still called xass, as the crux of the
matter is the meaning/concept, which is one in a xass word (see Molla Jiwan, Niir al-Anwar, 1, 19).
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Al-Nasafi then goes on to give examples of these three types of xass word, which
are “insan (human being), rajul (man), and Zayd,” respectively. This can be

represented as in the scheme below.199

Figure IV

Illustration of three types of xass

Human

Man

Represented above in Figure IV are two schemes, green and blue, representing
the fasls of the class of “human” and of the sub-class of “man” respectively. “Zayd”, a
male name in Arabic, is a member of the sub-class of “man” along with many other
male names, which are represented here with only by a few dots for the sake of
economy. For the same reason, other sub-classes one could come up with, such as

“Woman,” as well as sub-class members within them are not represented here. It

199 T should also note here, again, that this division of xass into three categories is for nouns alone. For verbs
and participles, there is no corresponding division of xass into jins, nawf and fayn. This has more to do with the
idea that the noun plays a central role in the formation of the language, which is an idea that is rooted in Qur’an,
2:31, where it reads “wa-fallama I-adama I-asmd’a...” (God taught Adam the names...). According to this theory
of the origin of the language, even verbs are derived from nouns, which are called verbal nouns (masdar).
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should also be noted that there are no hard and fast boundaries that separate
particular members from each other, and one can have a sub-class of, say, “doctor”
under the class of “human,” in which case, both male and female members of the class
would be categorized under the same sub-class of “doctor,” as opposed to the case

with the sub-classes of “man” and “woman.”

n «

The three types of xass word represented above, namely “human”, “man”, and
“Zayd”, correspond to the word “pen” (P), one type of pen, say, P1, and one individual
pen of that type, say, P14, respectively, which are mentioned as an example in section

2.7 above.

If one would like to refer to a single male of the class of “human,” one could
refer to it either by the name of the class (human), by the sub-class (man) or directly
by the name of the particular person being referred to, such as “Zayd.” Since the

referent is a single entity, all the three words, namely “human”, “man”, and “Zayd”, are

xass words.

In the all three instances of reference to that particular person, although the
referent is a single person, the number of possible referents being referred to using
each of the three words is different. In fact, the number of potential referents would
be higher when the class name, i.e.,, “human,” is used as a reference than the sub-class
name, i.e., “man.” And finally, there would be only a single referent with the particular

name of that particular person being referred to, i.e. “Zayd” in this case.
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Unlike the third type, which can only be used as a reference to the particular
person/individual entity that the word “Zayd” is specifically assigned to, the first and
the second types of xass word mentioned above, as in the class name “human” and the
sub-class name “man,” could be used as a reference to anyone within the class or the
sub-class respectively, which leads to ambiguity as to the identity of the particular

individual being referred to.

We have seen in section 2.7 above, though with a different example, namely,
that of “pen,” that one of the ways to narrow down the possible referents that a name
or concept may refer to is to use a narrower concept within the larger concept, i.e. to
use a sub-class name rather than the class name that the sub-class belongs to.
Furthermore, in some cases it would prove valueless or impractical to form further

sub-categories within sub-categories,200 as I have mentioned. At this point, human

200 [t is noteworthy to mention here that ustilis as well as logicians consider the divisions of class and sub-class
to be generally static and not changing (see Molla Jiwan, Nir al-Anwar, 1, 19) (for an exception, see my
discussion of xafi in section 3.3.2.1). However, Ahmet Cevdet Pasa in his commentary on Isdgiji on this
particular matter states something that seems to contradict this. In fact, Cevdet Pasa says the following: “ 5 _»

osbaly ale (e aa g Aald aa g Juad aa g (uin a8 & 51 a8 (Cevdet Paga, Ahmet, Mifyar Sadad (Istanbul: Matbaa-y1
Amire, 1293 [1876]), 16), which indicates that a word can be called a class or sub-class in consideration of its
various relationships with other things. To state that the classes and sub-classes are fixed is almost equal to
saying that these scholars categorized all individual entities under class and sub-class names, which is, due to
the almost indefinite number of individual entities around us, unlikely to be achieved. If I try to reconcile then
the two apparently conflicting statements, I can say that individual entities that constitute the backbone of the
discussions in usul works are well defined and thus the class or the sub-class they belong to is clear and fixed
within usil al-figh. The same applies to other disciplines such as logic. Therefore, although insan, as Ahmet
Cevdet Pasa states, could be a name for both class and sub-class, it is often the case that ustlis almost univocally
agree that insan is the name of the class that has sub-classes such as rajul because human beings are the main
subject of this science. At the same time, logicians consider insan to be a sub-class within the class of hayawan,
living being for the same principle. For further information on this, see al-Nasafi, Kasf al-Asrar, 1, 19 and Molla
Jiwan, Nir al-Anwar, 1, 19. The crux of the matter is that a word’s classification as either a class or a sub-class is
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beings then make use of several other devices to narrow down the scope of the

referents.

One of the ways in which one limits the scope of the referent is, as mentioned
in section 2.7 above, to use an adjective of a given name of a concept, as in “blue pen”.
Usulis call this type of limited xass word a “muqayyad” (qualified) word while that
which is stripped of any adjectives or maybe of other types of limiting device is a

“mutlaq” (unqualified) word.

These are the two of the four sub-categories of xass words in ustli classification
of lafd. In fact, usulis divide xass into four sub-categories: amr, nahy, mutlaq, and
mugqayyad. | will start with the last two, whose place within the larger picture of xass

with the information just provided hopefully has already become clear.
3.1.1.1. Mutlaq

Al-Nasaf1 does not seem to treat mutlaq (unqualified) as a category in its own
right. There is, in fact, disagreement among scholars even on its20! inclusion under

xass words, as Molla Xusraw, who treats it as a separate category under xass, notes.202

merely a convention of the scientific vocabulary of a given field of study, and its fixedness as a class or a sub-
class seems to depend on its relative significance within the field.

201 The same applies to its correlate, mugayyad.

202 Regarding the prevailing opinion among the scholars on this matter, Molla Xusraw says: “The preferred
opinion among scholars, as the author of al-Tanqgih and others made clear, is that both mutlaq and muqayyad
are included under xdss.” See Molla Xusraw, al-Mir’at, 152.
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Molla Xusraw defines mutlaq as a word which signifies203 spreading204 (§a’if) within
its class (jins) without any indication of enclosure (sumtl) and containment (ihata) as
well as without any designation (tafyin) and specification (taxsis) with regard to its

class members.205

At this point, it is worth reminding ourselves that there are three types of xass
words, namely, xusts al-jins, xusus al-nawf, and al-Saxs al-maflim. As will be seen in
more detail below, mutlaq can be the first two types of xass word, which are generic
notions, but not the last type of xass word, which refers to a particular (juz’i) member

of a given class.

Having provided its definition, as always, scholars such as al-Nasafi and Molla
Xusraw, go on to provide the inclusive or exclusive function of each constituent part
of the definition of the mutlaq word. In this regard, Molla Xusraw mentions that with
the phrase “Sa’ifun fi jinsihi” (that which signifies spreading within its class), parts of
definite nouns (agsam al-mafarif) are excluded. In fact, definite nouns refer to a

particular designated member within the class, given the fact that these definite

203 This is to emphasize the fact that mutlaq is the word that stands for the concept that is being defined. There
is a note on the margin of the text as a supercommentary written under the term spreading (§a’if,) which reads
that mutlaq is the significatum (madlil) of the (§a’if) (see, Molla Xusraw, Al-Mir’at, 152). This seems to be in
line with the fact that what is defined is not the word itself but rather the meaning it signifies. However, since
the medium of this definition is language, words are used as means to accomplish the definition of the concepts
represented by the words.

204 Lane, An Arabic-English Lexicon, 1633.

205 Molla Xusraw, Al-Mir’at, 152.
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nouns are used in the singular mode—which is already a requirement for them to be

a sub-category of xass word as I have discussed in section 3.1.1 above.

To illustrate this, we can consider the example of the definite noun “the bottle”
in “Ahmet drank the water in the bottle.” We cannot say of the word “the bottle”
referring to each bottle individually within the sub-class of bottle or all the bottles
therein. Rather this word refers to an identified entity. Therefore, in order for a xass
word to be mutlagq, it has to be able to refer, not simultaneously but interchangeably,
to each member of the (sub-)class, as is the case with the word “a pen” in “Ahmet
bought a pen.” However, the range of this characteristic of ‘spreading among its class
members’ (mentioned in the text of al-Manar as “Sa’ifun fi jinsihi”) is left ambiguous
as it could even cover all the members, which is an ambiguity clarified with the

following phrase by limiting the possible range of referents.

The phrase “bi-la-Ssumiilin” functions to exclude famm. In fact, thanks to its
Sumil, an famm word, unlike a mutlag one, encloses all its class members
simultaneously as will be seen in section 3.1.2. However, I will point out the difference
between the two here briefly so that the subject matter in hand, namely, the category

of mutlaq, which looks very similar to that of famm, may be better understood.

To clarify the category of mutlagq, let us now consider the category of famm in
relation to the category of mutlaq. In fact, if one refers to all human beings under the

class of “human” represented in the scheme above, one makes use of such famm
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words as kull (all) and jamit (every). One then forms such genitive constructions as
kull insan or jamif al-nas, nas as the pl. of insan being appropriately used here with
the word jamif as opposed to kull, which is a grammatical rule that will be dealt with
later in this work in the category of famm word. On the other hand, a mutlaq word is
an indefinite word without any qualifier such as an adjective, as in rajul (a man),
which does not refer to all the sub-class members of “man” but rather to one single
unidentified entity within the sub-class, a person that each of the members of the sub-
class is eligible to be. However, this person, in a mutlag word, is not defined in any
way or made exclusive to any group within the sub-class. This last assertion can be
understood from the inclusion of the phrase bi-la tafyin wa-Ia taxsis, whose function

[ now turn to.

With the phrase bi-la tafyin wa-la taxsis, Molla Xusraw mentions, muqayyad is
excluded.2% The two terms tafyin and taxsis mentioned in the phrase are closely
related. However, it appears to me that the latter is not a synonym of the former that
functions to explain the former. Rather, the two function to exclude different
linguistic categories from the definition of mutlaq. It seems that while, as Molla

Xusraw points out, muqayyad is excluded from the definition, what excludes it is the

206 Molla Xusraw, al-Mir’at, 152.
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phrase bi-la taxsis?07 (without any limitation). In fact, a mugayyad word, as in raqaba
mu’mina (a Muslim slave), limits the possible referents to a group within the (sub-
)class, in this case, to Muslim ones. Because of this limitation (taxsis), those slaves who
are not Muslim are excluded from the scope of the word “slaves”. Since mutlaq is a
category of xass that is not limited in such ways, al-Nasafi used the phrase bi-la taxsis,

thereby excluding muqgayyad.

The phrase bi-la tafyin excludes the third type of xass word, xass al-fayn, such
as “Zayd”, from the definition. This is because proper names such as “Zayd” designate
only a single person within the class, and therefore are mufayyan (fully identified)

words. 208

207 ] should note here that I think the word taxsis is used in its literal sense here rather than as a derivative of
the terminology of xass (specific word,) as otherwise, it would not make sense to have mutlaq featured as “not
having any kind of xusiis” with the phrase “bi-1a taxsis” under the category of xass.

208 One can argue that the name “Zayd” may stand for more than one person within the class of Human or sub-
class of Man, and therefore, it does not seem right to claim that the name “Zayd” refers only to a single person.
This is in a way may look true. However, when we ponder on this, we realize that all individuals called “Zayd”
under the class of Human or sub-class of Man are not called as such by virtue of some features they have in
common that necessitate/lead to assignment of the name “Zayd” to each one of these individuals. On the other
hand, such nouns as “man” and “human” are assigned to only to certain individuals with specific features that
make this assignment meaningful. “Human”, for instance, is given to only living beings with intellect. This is not
the case with the assignment of proper names such as ‘Zayd’ to individuals who happen to be called “Zayd”. It
is true that one could think of ‘Zaydness’, for which we would seek (though in vain) to establish features, which
make each individual called “Zayd”, ‘Zayd’. This comment may look to ignore one opinion about the relation
between ism and musammad, which has roots in Islamic tradition. In this regard, the Prophet would change
names of those Companions with meanings Islam now does not approve such as ‘T{Abd Sams’ (The Slave of the
Sun) with good ones. Besides the fact that such names as ‘{Abd Sams’ carry meanings not approved by the
religion of Islam, Muslims also saw a correlative relation between ism and musamma. The idea behind such acts
of the Prophet was considered by many Muslims to be that names play significant role in shaping characteristics
of individuals, so good names were given to children. However, even one can prove that such correlation
between ism and musamma exists, and say, all the people called ‘Zayd’ have some features peculiar to people
carrying that name, this does not contradict the idea that proper names are assigned arbitrarily initially
because no parent chooses the name “Zayd’ to give to their children based on some features they see in their
newborns.
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To sum up, mutlaq is a type of xass word that is not qualified with a qualifier20?
like an adjective and is interchangeable among its class members in terms of each
being eligible to be the referent on its own. As we have seen above, among the three
types of xass words, while xusus al-jins and xusts al-nawf are eligible to form mutlag,
al-saxs al-maflim cannot refer to multiple entities interchangeably and thus cannot

form a mutlag word.

[ will discuss the legal ruling of mutlaq in the following section in relation to its
correlate, namely muqgayyad, as they go hand in hand in the process of law-making in

Islamic law.

3.1.1.2. Mugqayyad

As highlighted in section 2.7, sometimes as it is not practical to have further
sub-classes, one makes use of certain linguistic devices to narrow down the possible
referent(s) of a given word that a given speaker/writer uses. One of these methods,
as pointed out, was to use adjectives. This is done with an adjective added to a noun
that is one of the two types of generic xass words, namely, jins or nawf. The other type
of xass, which is axass al-xass, is not mentioned here because it is already al-sSaxs al-

maflim, i.e. a specific person, so there is only one possible referent for such proper

209 There could be other qualifiers, and [ make no claim that adjectives are the sole ways of forming muqayyad
words.
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nouns as Zayd or YAmr. For instance, if one would like to further narrow down
possible referents the word ‘man’ could refer to, one could add to it, say, ‘tall man’,

which could refer to any individual male within the group?210 of “Tall Man’.

Molla Xusraw defines muqayyad (qualified) as that which departs [from the
state of] suyuf through several ways. As I have pointed out, one of these ways is to use
an adjective as a qualifier for a noun as in ragaba mu’mina (a Muslim slave), where
the adjective mu’mina causes the mutlaq word raqaba to depart from its status of
spreading in terms of its ability to interchangeably refer to all the members of the
sub-class of slaves, which usilis consider to fall under the class of human beings, and

confine it only to members of the groups of Muslim slaves.211

210 [ do not call this a “sub-class” but instead refer to it with the somewhat vaguer term “group.” This is because
it seems to me that for an expression to be considered as a class or sub-class, it has to stand for a concept by
itself without having constituent parts made up of other concepts, as in ragaba (a slave) and raqaba mu’mina
(a Muslim slave), the former being called a class and the latter being a group as it is made up of the concept of
raqgaba (a slave) and the adjective mu’mina (Muslim). In other words, if we had a distinct concept for raqaba
mu’mina, and thus assigned a name to that concept, we would have called it as a class or sub-class in the instance
when it is referred to using its concept name and not using what we may call “definition-like” phrase, namely,
raqaba mu’mina. This can be seen in the example of insan, which itself is a name for a concept that stands for
the meaning of hayawdn natiq (intellectual animal). To refer to the concept of human being, if we use the word
insan, then the signifier (in this case, the word insan) could justifiably be called a class. On the other hand, if we
use the phrase hayawan natiq to refer to the same concept, then we cannot refer to that signifier (in this case,
the phrase hayawadn natiq) as a class or sub-class. Sometimes we do not have a concept or a name for that
concept that would express the meaning of the concept by itself without needing any other concept making it
up. This is the case here with ragaba mu’mina as we do not have any particular name—which can be called a
mufrad name in the sense that it cannot be divided into meaningful parts— to express the meaning of the
phrase. In such cases, it is even more far-fetched to call such a phrase a class or sub-class than in the case of a
phrase like hayawan natiq, which has a name, namely, insdn, which expresses the meaning of the concept by
itself. Therefore, my contention is that it is more appropriate to refer to a phrase such as raqaba mu’mina as a
group rather than as a class or sub-class.

211 Molla Xusraw, al-Mir’at, 152.
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The hukm of both mutlag and muqayyad is that both need to be taken as they
are. Mutlaq needs to be taken as a xass word that denotes a sense without any qualifier
and thus could refer to any one of the members of the (sub-)class interchangeably.
Mugayyad, on the other hand, needs to be considered as a xass word qualified with a
qualifier and thus could refer only to those members of the sub-class that qualify to
be a referent by virtue of the qualification described by the qualifier. Now one of the
questions that come to mind is “What does happen when they coexist in a legal

matter?”

There are different possibilities: First, the legal rulings of mutlag and muqayyad
words could be different. If this difference does not require that one limit the other,
as in “Atfim rijalan” (Feed men.) and “Wa-ksu rijalan fariyan” (Buy clothes for
unclothed men.), then, as Molla Xusraw notes, “ujriya al-mutlaqu fala itlaqihi wa-I-
muqayyadu fala taqyidihi”, that is, the legal ruling based on the mutlaq word remains
as it is, and the legal ruling based on the mugayyad word remains as it is. If the
difference requires one to limit the other as in, say, “Aftaqid ragabatan” (Free a slave.)
along with another one on the same matter with the key word used as muqayyad, as

in “Wa-la taftaqid raqgabatan mukataban” (Do not free a mukatab?12 slave.), mutlaq is

212 Mukdtab, i.e. holder of a contract, which is a noun derived from the verb kataba, to enter into agreement
with someone, is a type of slaves whom the owner has agreed to free once the slave pays the agreed amount of
ransom to the owner. This type of slaves, unlike a regular slave, is eligible to own property due to the agreement
(kitaba) he has with his owner. Whatever a regular slave earns, on the other hand, is considered to be the
property of the owner.
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interpreted as the sense mugayyad denotes, that is to say, mugayyad limits the mutlagq,

so the slave to be freed needs not to be a mukatab one in this particular case. 213

Second, the legal rulings of mutlaq and muqayyad could be the same, in which
case, the former cannot be interpreted within the limits of the latter, except for the
occasion where the subject matter is the same and both itlaq and taqyid are in al-

hukm al-tabit and not in sabab.21*

213 Molla Xusraw, al-Mir’at, 152-153.

214 Molla Xusraw, al-Mir’at, 153-154. A sabab, cause, is what God made its existence or non-existence an
indicator for the existence or non-existence of a hukm (legal ruling), be the relation between sabab and hukm
is conceivable or not. This relation could be conceivable, as in the relation between the sabab of iskar
(intoxication) and the hukm of prohibition of drinking wine, or it could be non-conceivable as in the relation
between the sabab of sunset and the hukm of the obligation of praying the magrib prayer for those who are
required to pray. If the former is the case, then sabab is also referred to as filla. If the latter is the case, sabab is
not referred to as filla (see Erdogan, Mehmet, Fikih ve Hukuk Terimleri S6zIiigii (Istanbul: Ensar, 2016, 497).
The reason why Molla Xusraw emphasized both mutlaq and muqayyad should be in hukm and not sabab is
explained in one of the notes on the margin of the text of al-Mir’at, which explains the matter using two
examples. For instance, it states, consider the following two sayings of the Prophet: addi fan kulli hurrin wa-
fabdin (Give alms-charity of fitr for each free and slave man and woman) and addi fan kulli hurrin wa-fabdin
muslimin (Give alms-charity of fitr for each free and slave Muslim man and Muslim woman). The sabab of the
hukm of obligatoriness is al-ra’s al-mutlaq (an alive individual) in the former and al-ra’s al-muqayyad (an alive
Muslim individual) in the latter. These two sayings of the Prophet do not contradict each other on the level of
asbab (plural of sabab), as it is well possible that mutlaq could be a sabab and muqayyad could be another sabab.
Consider, for instance, the following two sayings of the Prophet on the witness of a marriage: Ia nikaha illa bi
Suhtidin (Marriage is not valid without witnesses) and Id nikdha illa bi waliyyin wa-$dhiday fadlin (Marriage is
not valid without [the approval of] walj, i.e. parent or custodian whichever applies, and without two righteous
witnesses). The felicity condition of marriage is indefinite (mutlaq) in the first saying while it is limited to
righteous two witnesses in the latter (see the hamis (note on the margin) numbered 7 in Molla Xusraw, al-
Mirat, 153).
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3.1.1.3. Amr

Amr (command) is a xass word assigned to the meaning of “coercive
request.”215 Al-Nasafi defines amr as “Saying of a person to someone by way of being

higher in rank, ‘Do it!’"216

Molla Jiwan explains, as always, each element making up the definition. In fact,
he notes that the phrase “by way of being higher in rank” excludes iltimas and dufa’
from the definition while leaving nahy inside the semantic boundaries of the
definition, which is then excluded with the phrase “iffal” (do it!), which is mentioned
in the definition of amr, above because the form ‘iffal’ designates a positive

imperative and not a negative one.

As seen above, amr does not play any role in determining the scope of the word,
which was the case with the previous two types, namely, mutlag and muqayyad. In
fact, there are other linguistic categories such as nida’ and dufa’ that are also xass.
Why do al-Nasafi and other usulis then consider amr, along with its correlate, namely,

nahy, to be the ones that deserve special attention?

As a matter of fact, amr, just like nahy, is only one kind of a larger group of

linguistic categories called insa’T often studied under the section of the ‘science of

215 Compare with the meaning, Weiss states, the imperative form “iffal” denotes, which is “imposition of
obligation.” See Weiss, The Search for God’s Law, 131.
216 Al-Nasafl, al-Manar, 1, 33.
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meanings’ (film al-mafani), which constitutes an important sub-field of the science of
balaga.?'” According to film al-mafani, there are two kinds of sentences: xabari and
insa’i, the latter being defined as a sentence for which one cannot assert that it is true
or false and the first being defined as the converse of this. Insa’i is further divided into
two sub-categories: talabi and gayr talabi. Amr is a member of the former along with

other members such as its correlate nahy, along with istifham, tamanni, and nida’.218

The fact that Al-Nasafi does not mention any other members besides amr and
nahy should not be taken as to mean amr and nahy are the only two that are xass.
Rather, like amr and nahy, forms of other types such as nida’ are also assigned to
single meanings.21° | think the reason behind ustlis’ special treatment of amr and
nahy under xass words is simply thanks to the significant role they play in making up
the bulk of the law. In fact, just like any other legal system, Islamic law consists of
commands and prohibitions, and amr and nahy are the two categories designated to
the meanings of making obligatory and making prohibited. Therefore, al-Nasaft in his
al-Manar singled out amr and nahy from other xass forms, as these deserve special
attention. Each of these types of xdass words are produced with certain forms peculiar

to each; amr is produced with the imperative form (sigat al-amr,) which is ifial and

217 The science of baldga consists of three divisions, namely, the science of bayan, the science of mafani, and the
science of badif.

218 Nusrettin Bolelli, Beldgat: Beyan, Me’ani, Bedt’ [limleri, Arap Edebiyati (istanbul: IFAV, 2003,) 236.

219 [t seems to me that usilis not only call a word that signifies a single referent but a word that is assigned to a
single meaning xdss as well. For further information see section 3.2.
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its derivatives. The hukm of amr is of two types: ada’ and gada’. I will now discuss

amr’s correlate nahy.

3.1.1.4. Nahy

Nahy (prohibition), as al-Nasafl defines it, is “The saying of a person to
someone else by way of being higher in in rank ‘Do not do it!""220 Nahy, just like amr,

is a xass word. It is assigned to a particular meaning, which is prohibition.221

It necessitates what is prohibited to be considered evil. It is then divided into
two further categories: qabih li-faynihi (evil by virtue of itself) and qabih li-gayrihi
(evil by virtue of something else). The former is further divided into two: qgabih Ii-
faynihi wadfan (evil by virtue of itself, the evilness of which can be known through
reasoning?22) and qabih li-faynihi Sarfan (evil by virtue of itself, the evilness of which
can be known through the religion).223 The latter is also divided further into two:
qabih li-gayrihi wasfan (evil by virtue of an intrinsic attribution of it) and qabih Ii-

gayrihi mujawiran (evil by virtue of an accidental attribution).224

220 Al-Nasafi, al-Manar, 1, 97.

221 Molla Jiwan, Nar al-Anwar, 1, 97.

222 This is true even if the religion explains the evilness of such things (al-Laknawi, Qamar al-Aqmar, 1, 98). In
other words, such an explanation does not move such evil things from the category of qabih li-faynihi wadfan
to the category of qabih li-gayrihi sarfan.

223 For details, see Molla Jiwan, Niir al-Anwar, 1, 100.

224 For more information, see ibid, 98 and al-Laknawi, Qamar al-Agmar, 1, 98.
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3.1.2. fAmm

Al-Nasafi defines famm (conservative extension) as that which include
individuals whose definitions (hudid) are the same by way of sumil (enclosure or

proper inclusion).225

Molla Jiwan notes that with the phrase yatanawalu afradan (that which
includes individuals) the category of xass is excluded. He then goes on to explain how
this phrase excludes xass, especially with reference to each of the three types of xass
words. As to the exclusion of xass al-fayn, he says, it is clear [why it is excluded by the
phrase ‘afradan’]. In fact, this type of xass word can only refer to a particular member
within the class, and therefore, there is no possibility of using it to refer to multiple
entities within a class. For instance, the proper noun ‘Zayd’ refers only to that
particular person. This implies that the other two types of xass words are the ones

that may be confused with famm, and therefore, Molla Jiwan discusses them further.

As to the exclusion of xass al-jins and xadss al-nawf{, Molla Jiwan continues, this
includes a universal concept (mafhiim kulli) or a single entity that is liable to be true
for many individuals.226 He treats both types as one in the sense that both are generic

notions as opposed to being particular. Thus, he refers to both as a single entity, and

225 The Arabic reads, “wa-amma [-fammu fa-ma yatanawalu afradan muttafiqata I-hudiidi fala sabili s-sumiuli”
(see al-Nasafi, al-Manar, 1, 110).
226 Molla Jiwan, Nar al-Anwar, 1, 110.
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uses the singular form of the pronoun huwa “it” instead of the dual form huma ‘they

[two]’.227

Through the same phrase, namely, “yatanawalu afradan” (includes
individuals), mustarak is also excluded from the definition. This is because, he states,
mustarak includes meanings (yatanawalu mafanin) not individuals. I should note
here that the famm word is also assigned to one single meaning just like the xass word.
Therefore, it includes individual entities that are same in terms of jins or nawf, just as,
for example, any of the members of the (sub-)class of penguins would be same in
terms of being a penguin. As for a mustarak word, its members are meanings or to put
it differently, individuals whose definitions are different, as in the word ‘glass’, “which
could mean a drinking vessel, typically (though perhaps not always) made of glass”
or a particular material shaped under high temperature to form various items used
in our daily lives, the particular glass material used in a drinking vessel being only

one of them.

As for the phrase “muttafiqa al-hudtid,” Molla Jiwan states, this is not an ihtirazi
phrase but rather an ittifaqi one that is added to clarify the definition. Regarding the

same phrase, he narrates another view, though not one that he agrees with, and says

21 1pid.
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thatitis added so as to exclude mustarak because it is that which includes individuals

whose definitions are different.

The phrase “fala sabil al-Ssumul” (by way of enclosure) is used to exclude an
indefinite noun in negation as it includes individuals “fala sabil al-badaliyya” (by way

of interchange).228

Al-Nasafi does not consider it necessary for an famm word to include all the
members under the class, and therefore used tanawul instead of istigraq. Al-Nasaft's
position is in line with that of Faxr al-Islam, who therefore, considers al-jam{ al-
mufarraf and al-munakkar to be famm. On the other hand, Molla Jiwan goes on to say,
istigraq is a necessary condition for a word to be considered famm according to the
author of Tawdih [i.e. Sadr al-Sarifa (d. 747/1346).] According this opinion, al-jamif
al-munakkar becomes a wasita (transition) between xass and famm.22° According to
the first opinion, therefore the word “book”, say, as it is used in “al-kutubu jamilatun.”
(Books are good.) would be famm while those scholars who adhered to the second

opinion would not consider it as such.

228 Al-Laknawi, Qamar al-Aqmar, 1, 110. Since an indefinite noun in negation (nakra manfiyya) refers to an
unknown individual in negation, it includes all individuals under the class it belongs to interchangeably (or to
put it differently, in turn), as in ma ra’aytu rajulan (I have seen no man). Here the word “rajul” may refer to
Ahmet, Alj, James, and any other member within the sub-class of man). However, this way of reference is not
by way of sumiil, i.e. the word “rajul” does not refer to each and every member of the sub-class of man together.
In fact, this is what an famm word does: it refers to all the members of the (sub-)class together as in ra’aytu
kulla r-rijali (1 have seen all the man).

229 Molla Jiwan, Nar al-Anwar, 1, 111.
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According to the latter opinion, the word “book” here should be used in a way
that would indicate fumim (general reference) such as the usage with the kull or jamit
words that indicate fumium as in “All the books are good,” or “Every book is good”
respectively. Could a word that is not famm then turn into an famm word through
application of certain procedures? I will now turn to al-Nasaft’s discussion of words

that indicate fumum and the ways in which one can form famm words.

There are two kinds of words that indicate fumum (general reference): those
that indicate fumium through both their form (siga) and their meaning (mafna) and

those that indicate it only through their meaning as in rijal (men) and gawm (tribe).230

Definite plurals that are made definite through the definite marker, lam al-
tafrif, or through possessive construction, belong to the first type. This type of plural

indicates ‘fumiim when it is not fahd al-xariji.

The word “man” (who/whoever), which is used for entities endowed with
intellect, is a word that indicates fumiim only when it is used as part of a conditional
clause or as an interrogative. Therefore, the word “man” used as mawstla or mawstifa

is considered to be xass.

230 Ibid, I, 122.
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The word “ma” (what/whatever), as used for adjectives of those entities with

intellect and for those entities without intellect themselves, also indicates fumim.

The word “alladr” (also allati, etc.) (who/whoever, which/whichever) also

indicates fumim and is used both for entities with intellect and others.

The word “ayna” (where/wherever) and “haytu” (where/wherever) indicate

fumum for places.

The word “mata (when/whenever) indicates fumum for time.

The word kull (all/whole) confers fumim on the noun with which it forms a
genitive construction. When it forms a genitive construction with an indefinite noun
as in “kullu insanin” (every human being), it includes all its members. When it forms
a genitive construction with a singular definite noun, as in “kull al-kitab” (the whole

book), it includes all parts making up the book.231

It seems then some famm words are naturally famm, that is to say, they are
assigned to famm meanings as in alladi, and huwa. Others, however, end up indicating
fumum by virtue of being used together with fumium-indicating words in a genitive
construction such as kull and jamif, as in, say, “kullu insanin” (every human being). In

fact, this is a topic that is rooted in logic. Logic itself being the rules of thinking, it has

231 For more information on this, see Molla Jiwan, Nir al-Anwar, 1, 124-137.
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a great influence on the rules of language, which can be considered to be an expressed

form of thinking. 232

As a matter of fact, this topic is analysed under the section on gqadiyya
(proposition) in logic texts such as the Isagiji. The author Abhari divides propositions
first into qadiyya miujiba (positive proposition) and gqadiyya saliba (negative
proposition.) Then he further divides each into maxstisa (particular), as in “Zaydun
katibun.” (Zayd is a writer) and mahsira. He divides the latter into three further
categories: kulli musawwara and juz’i musawwara, as in, kullu insanin katibun (All
human beings are writers.) and bafdu Il-insani katibun (Some human beings are
writers.) respectively, or muhmala, as in al-insanu katibun (The human beings are

writers).233

232 al-Abhari, Isaguji, 6.
233 [bid, 6.
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3.1.3. Mustarak

Mustarak (polyseme) is a word that is assigned to multiple meanings through
multiple occasions of assignment. Al-Nasafl defines it as: “ma yatanawalu afradan
muxtalifata [-hududi fala sabili I-badali” (that which includes individuals whose

definitions are different by way of badal).234

Molla Jiwan states that with the word “afrad” (individuals), what is meant is
two or more so that mustarak could be true for a word with only two meanings. The
phrase “yatanawalu afradan” (that which includes individuals) excludes xass, as it
only refers to a single entity among its class members as I discussed above. Molla
Jiwan goes on to explain the definition further and notes that the phrase “muxtalifata
[-hudud” (whose definitions are different) excludes famm, as members of famm are
the same in terms of their definition, just as all the members that the word “nas” in
the phrase “kull al-nas” (all human beings) refer to are same. The phrase “’fala sabil
al-badal” (interchangeably) is an ittifagi note, Molla Jiwan states. However, it could
also be interpreted as an answer to Imam al-Safifi, who instead uses “fald sabili $-

Sumul” in his definition of the term.235

234 Molla Jiwan, Nir al-Anwar, 1, 137. Also see Crystal, A Dictionary of Linguistics and Phonetics, 373-374.
235 Ibid.
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3.1.4. Mu’awwal

Al-Nasafi defines mu’awwal as a word that signifies a meaning which is
favoured over the other meanings of a mustarak on the basis of galib al-ra’y (the
preponderant opinion). In other words, if a mujtahid, through intellectual efforts,
overcomes the difficulty of selecting one of the meanings of a mustarak word over

others on a speech occasion, this word turns into mu’awwal 236

In its legal aspect, mu’awwal requires one to act on it, while admitting the
possibility of making a mistake.237 Explaining this further, Molla Jiwan mentions that
it is obligatory to act on the outcome of the interpretation of the mujtahid while
bearing in mind that this mujtahid might be wrong and the other side right, i.e. those
who considered, through their own interpretation process, the other sense of the
mustarak word. As a result, it is a danni (dubious) indicator which one needs to act

on, but whoever denies it, does not get denounced as an unbeliever.

The category of mu’awwal here is not the type of mu’awwal that is transformed
from linguistic categories other than mustarak. In fact, as Molla Jiwan states,238 if the

ambiguity of the meaning of a given word that belong to linguistic categories such as

236 |bid, 141.
237 Ibid.
238 |bid, 140-141.
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xafi, muskil, and mujmal,23° gets resolved through a danni (dubious) indicator, it is

also called mu’awwal, simply because it involves interpretation (ta’wil).

3.2.ANALYSIS OF THE FIRST CATEGORIZATION: BUILDING THE FIRST PART
OF THE GENERAL FRAMEWORK

Figure V

Illustration of the 1st categorization

[xass] in terms

: mustarak
of meaning

mu’awwal

In Figure V,240 lafd is classified into two main categories in accordance with the

number of senses it is assigned to: what I shall call [xass] or mustarak. What is meant

239 These are categories each of which involve a degree of ambiguity. [ will deal with them in section 3.3.2 below.
240 This figure does not directly constitute a part of the general framework; rather, it enables one to better
understand the first categorization found in usil al-figh manuals as it is. The next two figures, namely Figure VI
and Figure VII, explains the formation of the first categorization and thus each constitutes a segment of the
general framework.
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by [xass]is a word which is assigned to only a single sense.24! Mustarak is one that is
assigned to multiple senses. Xass is a type of [xass] that has only a single individual
referent at a time (fald al-infirad). {Amm is a type of [xdss]that has multiple individual
referents (according to al-Nasafi and Faxr al-Islam) at one time or which refers to all
the class members that are included under the word at one time (according to Sadr

al-Sarifa).

Normally, there is no category of xass in terms of meaning’in ustil works, which
[ have expressed here as [xadss] - something which is reflected in my use of the square
parentheses when referring to it. In fact, xass is a word that is assigned to one sense.
But in addition to this feature, it also features to be a category of word that has one
referent at a time, which is a necessary condition for xass. In fact, this is why usiilis
like al-Nasafi consider xass to be “fala I-infirad”, as I discussed above. Despite the
requirement of ‘infirad’, ustlis sometimes do use the term xass for famm words, when
these refer to multiple referents if not all the potential referents of a class/group.z42
And the reason they say that they use the term xass for f{amm is that f{amm has a single
meaning. From this I think I can draw the conclusion that xdss is used in two slightly

different senses: [xdss] in terms of meaning and xdss in terms of scope.

241 As [ noted before, in addition to being used to refer to a word with a single referent, the term xdss is also
used to refer to a word with a single assigned sense (see footnote 219 above).
242 See al-Nasaft'’s discussion on this al-Nasafi, Kasf al-Asrar, 1, 111.
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As for mustarak, it is a category of word that is assigned to multiple senses
through different occasions of wadf, and if one of these senses is preferred over others
on an actual speech occasion through extratextual evidences/clues (qarinat al-hal), it
turns into mu’awwal, which, again, can either have a single or multiple referents at
one time, and therefore, it seems to me, can be either xass or famm. This is

represented in Figure V as well.

Figure VI

The formation of the 1st categorization: xass and famm only

The inherent nature of language: the existence of an almost
infinite number of entities to be named through language

The Practical way of name-giving
resolves the problem of referring to most of the [l
entities using group names

Communication Problem: ambiguity as to the scope of words

Solution: Use of linguistic devices such as adjectives,
space and time markers etc. to determine the scope
the word

I Repeats the same communication problem: ambiguity as to the

scope of the word, as almost infinite number of entities go under
the narrower group, too.
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Figure VI represents the formation of the categories of xass and famm, which
are the two linguistic categories that have to do with scope. I proposed that the
practical way of name-giving (represented in Figure VI with a red box), which
involves forming entities into groups based on some essential similarities they have
in common, and then naming each group using a name by which one refers to
individual entities that fall under the group, is one way of dealing with the inherent
nature of language, which itself is represented in a black box in Figure VI. This way of
name-giving has some ramifications. One of these ramifications is the fact that group
names stand for an almost infinite number of individual entities, which I call in this
work as the side-effect 1. This is represented in a yellow box in Figure VI. Using the
group names in sentences to refer to individual entities leads to ambiguity as to the
referent(s) of the group names, a communication problem represented in the blue

box.

As can be seen in Figure VI, the communication problem can be resolved
through two methods: (i) using linguistic devices, or (ii) formation of further
narrower classes. The second method, as [ mentioned above, does not solve the
problem completely, leaving the ambiguity as to the referent of a word within the
confines of the sub-class. As for the first one, it allows human beings to communicate
their thoughts through a body of word-meaning corelates that is manageable. On the

other hand, use of linguistic devices to circumvent the communication problem leads
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to the formation of the categories of xass and famm, each of which is represented

using a light green colour in Figure VI.

My analysis of the first categorization did not yield the following figure (Figure
VII). Rather, I arrived at this figure later in my research through my analysis of usulis’
second categorization in section 3.4 below. In fact, it so happened that the part of the
first categorization that is missing in Figure VI (namely mustarak and mu’awwal) had
much to do with the side-effect 3, which l identified and described through my analysis

of the second categorization.

Nevertheless, I decided to place Figure VII here and not in the analysis of the
second categorization because it completes usulis’ presentation of the first
categorization. To better understand Figure VII, therefore, readers should first read

my analysis of the second linguistic categorization below.
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Figure VII

Completion of the illustration of the 1st categorization: mustarak and

mu’awwal

The inherent nature of language: the existence of an almost infinite

number of entities to be named through language

The Practical way of name-giving

Communication problem on the part of the addresser: No word assigned to signify such concepts
Refering to such concepts through language

2. Making use of the body of the words already assigned to senses

Resolves the problem of referring to concepts with no

names assigned to in the language

Solution: Intellectuel effort on the part of the mujtahid (or addressee) to find
out the intended meaning

As represented in Figure VII above, another ramification of naming groups

instead of entities is that some of the entities are not subject to grouping, as human
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beings tend to focus on grouping those entities that they need. This ramification is
what is referred to as the side-effect 3 in this work. This side-effect, which I explore in
section 3.4 below, leads to a communication problem, represented in the diagram in
blue, where a given addresser has the issue of referring to those entities that are not
subject to grouping and thus do not have a name assigned to them in the language.
One solution (namely, solution 2; other solutions will be explored in section 3.4) to
this communication problem, as represented in the green box above, is to make use
of a word already assigned to a sense in language to indicate the new concept which
the addresser has discovered exists.243 This constitutes another wadf{ for the word
which has already been assigned to another sense. Having thus been assigned to
multiple senses, such words are referred to as mustarak, which through the
intellectual effort of a mujtahid turns into mu’awwal, both of which are represented

in light green colour in the diagram.

3.3.SECOND LINGUISTIC CATEGORIZATION: ACCORDING TO WUJUH AL-
BAYAN BI-DHALIKA AL-NADM

Molla Jiwan notes that this categorization along with the fourth categorization
concerns the sentence rather than the word, unlike the first and third categorizations,

where the categorization is about the word itself.244 But as will be seen later, ustlis

243 | dwell on the side-effect 3 further in my analysis of the second categorization 3.4 below. I should note here,
however, that since God is considered All-knowing, in His case, this is not a discovery; rather, it is His desire to
communicate through human language of a concept for which linguistic community knows no name.

244 Molla Jiwan, Nar al-Anwar, 1, 141.
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refer to words as well as sentences with the categories such as dahir. I will now
discuss in detail the categories that fall under the second categorization usulis discuss

in usul works such as al-Manar by al-Nasafi.

3.3.1. ACCORDING TO ITS CLARITY
3.3.1.1. Qﬁhir

Al-Nasafi defines dahir as a name for a kalam (utterance) whose intended

meaning is clear to the listener with its form.24>

Molla Jiwan goes on to explain the definition, saying that because the meaning
of dahir is obvious, the hearer does not need talab or ta’ammul?4¢ (deliberation) to

understand the intended meaning of the speaker with it.

The hukm of dahir is that it is obligatory to act upon a dahir indicator because
itindicates certain knowledge, though with the possibility of ta’wil, taxsis, and nasx. If
a given dahir happens to be xdss, there is the possibility of it being abrogated by
another indicator. Or if it is an famm, it may go through the process of taxsis, by which
an famm, normally considered by Hanafis to be gatfi (definitive), loses its authority
and turns into a danni (dubious) indicator. In addition, there is always the possibility

for figurative interpretation through ta’wil. However, these are extratextual clues and

245 The original reads “ismun li kaldmin dahara I-muradu bihi li s-samifi bi sigatihi.” (Molla Jiwan, Nir al-Anwar,
I, 141).

246 Molla Jiwan defines the term ta’ammul as an investigation to find out which sense, among all the senses that
a word may denote, that word is used in on a particular occasion (see, Molla Jiwan, Nir al-Anwar, 1, 149).
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thus do not affect the authority of dahir, and therefore, despite the possibilities of
ta’wil, taxsis, and nasx, gdhir indicates qatit knowledge unless either of the three
possibilities actually occurs. Therefore, it is valid to base hudid and kaffara upon

dahir, as Molla Jiwan states.247

3.3.1.2. Nass

This is, as al-Nasafi defines it, what is clearer than dahir thanks to a meaning
provided by the speaker not due to its form alone.248 Molla Jiwan explains the
definition by saying that nass is “a nagdm from which a sense that is not understood
from dahir is understood due to the fact that the speaker uttered it in this sense and

not due to its form alone”.249

Molla Jiwan goes on to explain the difference between dahir and nass by saying
that the popular position among people regarding the difference between the two is

that while sawq (being the focus of a conversation 250) is considered to be a

247 1bid, 141.

248 The Arabic reads as “fa-ma zada wudithan Yala d-dahiri li-mafnan mina I-mutakallimi 1a fi nafsi s-sigati” (see
ibid, 142). o

249 |bid, 142.

250 Sawq is defined as the drift and thread of a conversation (see Wehr and Cowan, A Dictionary of Modern
Written Arabic, 517; Lane, An Arabic-English Lexicon, 1472). In this sense, it is related to siyaq (syntax of a
sentence). In fact, based on usilis’ discussion of the terms sawq and siyaq, which will be explored below with
examples, [ can say that the two, though related to each other, refer to different concepts within the usuli
terminology. In fact, sawq seems to refer to the core part of the sentence while siyaq is the way a sentence is
puttogether. In different ways of putting the sentence together (i.e. in different siydgs), the sawq of the sentence
will change. The term that seems to be parallel to sawq in this sense is ‘focus’ (see Crystal, A Dictionary of
Linguistics and Phonetics, 192-193). The technical sense of siyaq (i.e. the way a sentence is put together or
syntax of a sentence) may be specific to usiil al-figh. In addition to this specific meaning, the term siydq is often
used to refer to following parts of the discourse as in sibaqu I-kalami wa-siyaqu-hii (The proceeding and the
following parts of the discourse) (see Lane, An Arabic-English Lexicon, 1472). Sawq also seems to be quite
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requirement of nass, fadam al-sawq (the lack of being the focus of a conversation) is
the requirement of dahir. To explain this, he then goes on to provide examples that
help differentiate nass from dahir, starting with the following sentence: “ja‘ani I-
qgawmu” (The people came to me.) This is, he says, nass in the sense of “the coming of
the people.” However, in, “ra’aytu fulanan hina ja’ani I-qawmu” (I saw such and such
when the people came to me.) the meaning of this sentence is nass in the sense of “my
seeing” but dahir in the sense of “the coming of the people.”2>! In other words, when
hearing the sentence, “I saw such and such when the people came to me,” I can draw
the following conclusions (propositions) from it: “I saw such and such” and “the
people came to me.” Because the speaker uttered the sentence in such a way as to
indicate the former part, i.e. “I saw such and such,” the whole sentence is nass in
indicating the sense that the speaker saw such and such. This is simply because the
focus of the sentence is this former part. The second part, in fact, is used only to limit
the first part with a time reference, namely, “when the people came to me.” Since this
part of the whole sentence is not the focus of the sentence, the whole sentence is gdhir

and not nass in indicating that the people came to the speaker.

relevant to “foregrounding” and “backgrounding” in linguistics (see James Dickins, “Junction in English and
Arabic: Syntactic, discoursal and denotative features”, Journal of Pragmatics 42, no. 4, (April 2010): 1115-1117,
https://doi.org/10.1016/j.pragma.2009.09.003)

251 [bid, 142.
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To clarify what is meant by siyaq (the way of putting together or the syntax)?252
of a sentence, consider instead the following arrangement of the above-mentioned
sentence, “People came to me when [ saw such and such”. Here, the focus of the whole
sentence is the “People came to me” part in which case the whole sentence, we would
say, is nass in indicating the sense carried in the first part while itis dahir in indicating
the sense conveyed in the second part. To put it differently, the superordinate clause,
i.e. “People came to me when I saw such and such”, is referred to as nass in respect of
the information/proposition (mafna) contained in its main clause and as dahir in

respect of the information/proposition (mafna) contained in its subordinate clause.

The primary meaning a sentence carries does not have to be explicitly
mentioned in the sentence. An example al-Nasafi talks about in this regard is Qur’an
2:275,253 which translates as “Those who devour usury will not resurrect except as
being one whom the Satan by his touch had driven to madness. That is because they
say: "Trade is like usury," but Allah made trade halal (permissible) and usury haram
(forbidden). Those who after receiving direction from their Lord, desist, shall be
pardoned for the past; their case is for Allah (to judge); but those who repeat (the

offence) are companions of the Fire: They will abide therein (forever).” Al-Nasafi

252 See footnote 405 below. o ] ) ) ) .
253 dala ad" L3l A%y all ) JAT5 050 Jhe aall W) 1506 agfl QAT Gl G (Ul 0085 (3l A58 WS ) (558 Y ) (580 Gl
O e b ) Catal 3 3o (a5 ) 85l il 16 A8 (gild o35 03 Aae 52
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notes that the verse’s indication of the meaning that trade and usury differ from each
other is nass while its indication of the meaning that Allah made trade halal and usury

haram is dahir.254

The hukm of nass is like gdhir, i.e., there is the possibility of ta’wil interpreting
in a figurative sense as well as of taxsis and nasx.
3.3.1.3. Mufassar
Mufassar is what is clearer than nass in a way that leaves no room for ta’wil or
taxsis. Molla Jiwan says that the closing of the possibility of ta’wil and taxsis could be
achieved through an unequivocal clarification (bayan qatif) provided by the Prophet
to clarify a mujmal (ambiguous) word using an extra word or phrase added to the

sentence with revelation from God, closing the door for taxsis or ta’wil.255

Its hukm is that it is obligatory to be acted upon, while the possibility of

abrogation (nasx) remains valid theoretically. However, Molla Jiwan says, the

254 Al-Nasafi, Kasfal-Asrdr, 1, 142. The function of the verse within the discourse in which it is mentioned seems
to have led al-Nasafi arrive at the conclusion that the verse in its indication that trade and usury are different
is nass despite the fact that such an information is not even mentioned in the verse. In fact, the function of the
verse that Allah made trade halal and usury haram seems to be to respond to the claim that trade is like usury
in the previous sentence. It is as if the verse is saying, “Because Allah made trade halal and usury haram, [trade
and usury are two different things].” Therefore, because of the way the sentence is put together—which is the
fact that it comes after a claim that it negates, the primary function of the sentence seems to negate the claim
that the two are same/similar—the verse is nass in indicating that the two are different. Similarly, the verse is
dahir in indicating the meaning that Allah made trade halal and usury haram.

255 See Molla Jiwan, Nir al-Anwar, 1, 143.



144

possibility of being abrogated does not apply after the passing away of the Prophet

Muhammad.256

As an example, as Biiyiik Haydar Efendi points out, consider the following verse
from the Qur’an “fa-sajada I-mala’ikatu kulluhum ajmafina illa iblisa” (Then all the
angels prostrated together except for iblis). This verse is mufassar. The context of the
verse is that God created Adam, and he was given spirit (nufixa min rithin), and then
God commanded all the angels to prostrate to Adam, probably for them to pay respect

to him.

If the verse only went up to “mala’ikatu” (inclusive) and did not include
anything else thereafter, it would be dahir. The meaning of the verb sajada is clear,
i.e. gdhir. However, if we had the core of the verse only, i.e. “fa-sajada I-mala’ikatu”,
there would have remained the possibility that some of the angels may have not
prostrated because the word “al-mala’ika” (the angels) does not cover all its class
members as referents. In other words, it is not {amm.257 Therefore, there is the
possibility that this verse might become limited (go through taxsis) due to another

indicator from the Qur’an or the Sunna that might indicate that, say, “some angels did

256 bid.

257 Biiyiik Haydar Efendi, following Faxr al-Islam, does not require famm to include all its class members.
Therefore, he considers al-mald’ika (the angels) as famm, as he notes (see Biiylik Haydar Efendi, Ustl-i Fikih
Dersleri, 173). Faxr al-Islam considers both al-jam{ al-mufarraf and al-jam§ al-munakkar as fdmm word, while
Sadr al-Sarifa (d. 747/1346) requires istigrdq to be a necessary condition for a word to be famm (see Molla
Jiwan, Nir al-Anwar, 1, 111).
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not prostrate”. Based on this, we would have asserted that there still remains the
possibility of taxsis when considering only the core of the verse as “The Angels
prostrated”, and as a result, we would have concluded that the sentence was gdhir.
Hence, if we had only the “fa-sajada I-mala’ikatu” part, the verse would have been
liable to taxsis in the sense that the prostration might have been performed only by

some of the angels and not by all of them.

Moreover, the verse, we would have asserted, was nass in terms of the angels’
honouring of Adam, however. Yet, it would have remained liable to ta’wil in the sense
that it would not be known to the listener whether the prostration took place
separately or as a group. God, however, added two phrases that resulted in the fact
that ta’wil and taxsis do not hold anymore here. The two phrases are “kulluhum” (all
of them) and “ajmafiina” (together). With the two phrases added to the core of the
sentence, the whole sentence, which is now “fa-sajada I-mala’ikatu kulluhum

ajmafiina,” thus turns into mufassar.258

Molla Jiwan explains this rather briefly by saying that the word fa-sajada is
dahir in the sense of the angels’ prostration and nass in the sense of honouring
Adam.25% However, it is liable to taxsis, that is to say, the prostration of some of the

angels on the grounds that, according to Molla Jiwan, the word ‘al-mala’ika’ (the

258 Biiyiik Haydar Efendi, Usul-i Fikih Ders Notlari, 173.
29 Molla Jiwan, Nir al-Anwar, 1, 144.
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angels) is an famm word which went through taxsis for, i.e. limitation to, some of
them. It is also liable to ta’wil on the grounds that the angels may have prostrated
either separately or altogether. Molla Jiwan goes on to say that the possibility of taxsis
no longer holds thanks to the phrase kulluhum (all of them). Similarly, the possibility

of ta’wil does not hold due to the phrase ajmaftna (altogether.)260

3.3.1.4. Muhkam

Muhkam as that which is clearer than nass without any room for even
abrogation or change.261 [t is obligatory to be acted upon, and as in a mufassar word,

there is no room for ta’wil, taxsis, and nasx.262

Muhkam is of two kinds: muhkam li-faynihi and muhkam li-gayrihi. The former
is an utterance that cannot be subject to nasx (abrogation) due to (i) a gayd in it that
indicates continuation or eternity, (ii) the place the word is used, such as the word
“abadan” (never) as in “wa-la tankiht azwdajaha min batdihi abadan”263 (Never marry
his (the Prophet’s) wives after him). Muhkam li-gayrihi is an utterance that is no

longer subject to nasx (abrogation) due to the end of the revelation with the passing

260 [pid.

261 Al-Nasafl, al-Manadr, 1, 143. There is no difference between mufassar and muhkam in terms of clarity. In fact,
the difference between the two is that muhkam is stronger than mufassar in that the latter is open to nasx while
the former is closed to it, as noted by Molla Jiwan, Nir al-Anwar, 1, 143.

262 As | have mentioned earlier, theoretically mufassar is open to abrogation. However, with the passing away
of the Prophet, the room for abrogation is closed because He is considered to be the final prophet and thus no
more revelation that would abrogate mufassar may be revealed.

263 Qur’an, 33:53.
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away of the Prophet. All the verses of the Qur’an acquired the status of muhkam li-

gayrihi with his passing away.264

3.3.2. ACCORDING TO ITS AMBIGUITY
3.3.2.1. Xafi

Al-Nasafi defines xafi as that which whose intended meaning, obscured by an
farid (obstacle) 265 other than the form, cannot be known only through talab 266
(pondering).267 In fact, a xafi word is definite, and its meaning, as far as its form is
considered, is gdhir as Molla Jiwan notes.268 However, due to an farid (obstacle) other
than its form, the intended meaning of the word is obscured, making it the correlate
of dahir in the sense that both are the lowest among their own co-subcategories in

terms of xafa’ (ambiguity) or wudih (clarity) respectively.

Consider the verse | have mentioned earlier in this work, “As for the male and

female thief, cut off the hands of both...”269 The word ‘sariq’ is the name given to a

264 See Molla Jiwan, Nir al-Anwar, 1, 143.

265 Lane, An Arabic-English Lexicon, 2002.

266 Molla Jiwan defines the term talab as an investigation to find out “li-ayyi mafnan yustatmalu hada I-lafdu.”
(in which sense the word is used) (see Molla Jiwan, Niir al-Anwar, I, 149). Compare this with the term ta’ammul,
which Molla Jiwan defines as ‘an investigation to know what sense among the other senses, which a word may
denote, the word being used in on a particular occasion’ (see, ibid, 149).

267 The Arabic reads “wa-amma l-xafiyyu fa-ma xafa murdduhi bi {aridin gayri s-sigati la yanalu illa bi t-talabi”
(Al-Nasafi, al-Manar, 1, 147). Molla Jiwan does not consider it appropriate to speak of the xafa’ (ambiguity) in
xafi as “bi-faridin gayri s-sigati” (an ambiguity originating from an obstacle that is not the siga (form) of the
word), making al-siga an adjective of farid (obstacle), and prefers bi faridin min gayri s-sigati (an ambiguity
originating from an obstacle other than the form itself), as in, Molla Jiwan adds, the text of Sams al-A’imma al-
Halwani (Molla Jiwan, Nir al-Anwar, 1, 147). I think this should be Abii Muhammad Sams al-A’imma §Abd al-
fAziz b. Ahmad al-Halwani (d. 452/1060 [?]) (see KAMIL SAHIN, "HALVANI", TDV Islam Ansiklopedisi,
https://islamansiklopedisi.org.tr/halvani (27.07.2019).

268 Molla Jiwan, Nir al-Anwar, 1, 147.

269 285 Spie D55 Ga VIS UK Uy 31055 Wil | 5akalld 48 2005 (5,005 Quran, 5:38.
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person who secretly steals a good from a protected place. This is the meaning
assigned to it primordially, and it is dahir in this sense. On the other hand, there are
other names assigned to other types of thieves such as tarrar and nabbas, i.e.
‘pickpocket’ and ‘he/she who steals a burial robe/shroud’, respectively.270 In other
words, under the class of thieves,27! for which no name may be assigned in Arabic,
there are the sub-classes of ‘tarrar’ and ‘nabbas’ along with the sub-class of sarigq.
Although scholars knew the definition of each, they had not thought about?72 the
relationship each of the three types of thieves has with the others under the class of
thieves until the revelation of Qur’an 5:38, which triggered their pondering upon this
relationship between the three sub-classes of thieves. This is important because the
application of the punishment ascribed to sariq in the verse to tarrar and nabbas will

be determined based on the relationships between them.273

The hukm of xafi is that we have to ponder on it. What is the purpose of this

pondering, however? Molla Jiwan answers this question by saying that the purpose is

270 Molla Jiwan says that such people who are called tarrar and nabbas are not referred to as sariq in Arabic
(see Molla Jiwan, Niir al-Anwar, 1, 147).

2711 am using the word ‘thief’ (singular of ‘thieves’) here in the sense of someone who steals. In this sense it
differs from sariqg, which is defined by ustilis as someone who secretly steals from a protected place.

272 Laknawi, commenting on the next category, namely, muskil, says something relevant here. He says that
muskil is what requires talab and ta’ammul while xafi requires only the former. This is, however, he says, for
the person who is well-versed in the language. As for the ignorant person, he says, even a xafi word becomes
muskil and therefore the analysis of these categories is according to the person who knows the language well
(al-Laknawi, Qamar al-Aqmar, 1, 149). The fact that these categories are categorized according to the person
who knows the language well and yet we have linguistic situations such as the one seen in the example of sarig
implies the fact that for someone to know a language very well does not mean that all the classes and sub-
classes as well as the relationships between them are known to him/her completely.

273 Molla Jiwan, Nir al-Anwar, 1, 147.
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to know the idea behind the taxsis of such types of thieves as tarrar and nabbas.?7*In
fact, it is aimed at finding whether the assignment of the words tarrar and nabbas to
their respective meanings is due to a ‘surplus’ or ‘shortage’ of meaning of sirqa in the
meanings of tarrar and nabbas. If the meaning of theft is stronger in these two words
than sariq, which is a dahir word, then its hukm applies to them as well. If this is not

the case, then it does not apply to them, as Molla Jiwan states.275

As a matter of fact, upon pondering on the meaning of sariq in relation to tarrar
and nabbas, we realize that the word sariq includes the meaning of tarrar. In fact,
tarrar involves a worse form of stealing than sariq in that the former steals the
property from the body of the owner, while the latter steals while the owner is often
not present. Therefore, the sense of theft is greater in tarrar than it is in sariq. This
means that the relationship between the two is a hierarchical one, in which sariq is
more general than tarrar and thus includes it. Because tarrar is a sub-class of sarig, it
can be inferred a fortiori that a tarrar will be punished using at least the same

punishment that a sariq receives based on the verse.276

On the other hand, upon pondering on the meaning of nabbas, we realize that

itis notincluded in the meaning of sariq. This is because a sariq is one who steals from

274 1bid.
275 Ibid.
276 |bid, 148.
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a protected place while the place from which a nabbas steals is a grave, which is
normally not protected. Therefore, the punishment that applies to a sarig cannot be

applied to a nabbas.2’7 Now, | will explain all these using the diagrams below.

Figure VIII

OWC

Figure IX

In Figure VIII, the largest circles (in black) represent the class of thieves. Inside
the class, represented in the figure are the sub-classes of ‘sariq’ (in blue), ‘tarrar’ (in
red), and ‘nabbas’ (in orange). For the sake of being more precise, however, the blue,
red, and orange circles themselves do not represent the sub-classes of ‘sariq’, ‘tarrar’,
and ‘nabbas’ or to put it differently, the definition of each of these words. Rather, these

coloured circles represent fasls (differentia) of each. What represents each of the sub-

277 Ibid, 148.
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classes/the definition of each word is the black circle together with the relevant
coloured circle.278 Figure VIII represents this phenomenon clearly. Figure VIII, in
addition to this, functions to represent another phenomenon that may not be as easily
recognizable as its other function and yet is key in understanding the category of xafi:

the xafa’ (ambiguity) of xaft words, which I now will discuss briefly.

In the case of a xafi word like ‘sariq’, the scholars knew individual definitions
of the words ‘sariq’, ‘nabbas’, and ‘tarrar’, so they were already clear about the fasl of
each, which are represented with the red, orange, and blue circles here. They were
also clear about the jins of each of these words with some precision, so they knew that

the word ‘sariq’ as well as each of its co-subclass(es)279 (i.e. ‘nabbas’, and ‘tarrar’) do

278 Similarly, the black circle does not represent the class of ‘thieves’ or the definition of ‘thief’ but rather the
fasl thereof. In other words, there is yet another class that the class of thieves belong to, which we may call ‘the
class of criminals’. In fact, the class of ‘thieves’ like any other class stands in a two-way relationship: one of
inclusion and the other of being included. To name ‘thieves’ a class or sub-class depends on which of these two
aspects of ‘thieves’ one is concerned with. This is similar to the fact that I am a father of my children, while the
son of my parents. One can refer to me as a father when considering my relation to my children and as a child
when considering my relation to my father and mother. Therefore, the black circle here represents only the fas!
of the class of thieves. However, I am not going to draw another circle encompassing the black one as the
jins/the class of criminals simply because this leads to an almost infinite number of other circles to be drawn
representing further classes such as the class of, say, ‘bad people’ and the class of ‘human beings’. Because | am
only concerned with the class of thieves in respect of its relation to its sub-classes of sariq, tarrar, and nabbas,
[ will not talk about other classes that encompass the class of thieves. Nor will  represent them here with other
circles.

279 They knew that sdariq, tarrar, and nabbas are all sub-classes of the class of thieves, and therefore, each is
rightly drawn under the black circles. However, as will be seen shortly, the near class of tarrar (al-jins al-qarib)
will turn out to be sariq. In logic, a word can be defined using its far class (al-jins al-bafid) and differentia (fasl),
but this constitutes a deficient definition (hadd nagqis) as in defining a human being as jism natiq (reasoning
object) instead of hayawdn natiq (reasoning living being), which constitutes its hadd tamm (perfect definition)
(for types of definitions, see al-Abhari, Isdgiji, 5). Therefore, theoretically my drawing of tarrar within the class
of thieves, although correct, does not represent the perfect definition of tarrdr but a deficient definition of it. In
Figure VIII, I drew it this way to represent the fact that scholars did not know that it belonged to the class of
sariq until they pondered upon the matter. The perfect definition of tarrar is represented in Figure IX.
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belong to the class of thieves.280 Therefore, each of these classes is represented with
black circles. However, they were not clear about the hierarchical relationship
between each of these sub-classes until they pondered upon it. Therefore, [ drew the
same class of thieves three times, each having only one of these words in it, in Figure

VIII.

Once they pondered upon the relationship between ‘sariq’, ‘nabbas’, and
‘tarrar’, they arrived at the hierarchical relationship between the three sub-classes of
the class of thieves, as represented in Figure IX. When they discovered this
hierarchical relationship between them—which is something they could have known
before, but did not, simply because they did not feel the need to look at this
relationship— they then discovered that the word sariq (or sariqa) can denote the
type of thief referred to as tarrar but not as nabbas, as explained above. Therefore,
xafi is a word whose meaning is dahir, i.e. clear, as I mentioned above, yet its
relationship to other sub-classes under the nearest class is yet to be determined
through talab (pondering). Accordingly, the xafa’ of xafi was with respect to its
relation to tarrar and nabbas. Once scholars discovered that tarrar was a sub-class of

sariq, then they came to the conclusion that the hukm of sarig, which is qatfi, also

280 One could also say that each of them belong to a larger class than the class of thieves such as the class of
criminals, which is something that does not make any difference as to the fact that their grouping before the scholars
analysis of them is less precise than thereafter.
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applies to tarrar, which is not the case with nabbas, as it is not a sub-class of sarig, but

rather a co-subclass thereof.

3.3.2.2. Muskil

Al-Nasafi defines muskil as that which falls under its likes.281 Molla Jiwan
explains this definition as “al-kalamu I-mustabihu fi amtalihi” (an utterance that is
confused with its likes282), which he further explains by a simile, saying, “it is like an
unknown man who mingles with the crowd by changing his clothes and his look.”283
Al-Laknawi1 defines it, rather broadly, as a word that could denote multiple
meanings,284 probably because it is similar to its counterparts, but there is something

else to it, which will become clear in the coming pages below.

Molla Jiwan says, there is more xafa’ in muskil than there is in xaf1,28> which
leads me to discuss muskil in comparison to xafi. In the previous section, we noted
that xafa’ in xafi was not about the siga, i.e. form. It was due to an farid (obstacle). In
fact, I explained the xafa’ in xafi as ‘an ambiguity as to the hierarchical relationship

which a word with xafa’, in that case a xafi word, has with its co-subclasses’.28¢6 On the

281 The Arabic reads “fa-huwa d-daxilu fi askalihi” (see al-Nasafi, al-Manar, 1, 148.)

282 Lane translates the word muskil as “Things or affairs, that are confused or dubious [by reason of their
resembling one another or from any other cause]” (see Lane, An Arabic-English Lexicon, 1500).

283 Molla Jiwan, Nir al-Anwar, 1, 148.

284 Al-Laknawi says: “wa-huwa finda l-ustiliyyina fibdratun fan kalamin yahtamilu I-mafani I-mutafaddidata wa-
yakiinu I-murddu wahidan minhd lakinnaht qad daxala fi askalihi wa-hiya tilka I-mafani I-mutafaddidati fa xtafa
bi-sababi hada d-duxili” (see al-Laknawi, Qamar al-Aqmar, 1, 148).

285 Molla Jiwan, Nir al-Anwar, 1, 148.

286 See section 3.3.2.1 above.
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other hand, in a muskil word, the xafa’ (ambiguity) is more serious and brings with
itself the xafa’ (ambiguity) we have seen in the category of xafi automatically. Here
the particular xafa’ not seen in xafi but found in muskil is about the definition of a
word with xafad’, in this case a muskil word. As a result, the two ambiguities of a muskil
word are: [the ambiguity as to the definition of the ambiguous word] + [the ambiguity
as to the hierarchical relationship between the ambiguous word and its co-
subclasses]. It seems that the first ambiguity is what is referred to as the ‘iskal’

(confusion) of muskil.z87

In accordance with the source of the first type of ambiguity, i.e. the source of
iskal, usulis divide muskil into two types: muskil whose iskal is due to its meaning,
which is ambiguous and subtle, and muskil whose iskal is due to the fact that the word
includes an istifara badiia.?88 I will explain the two types of muskil, using examples

given by al-Nasafi. [ will start with the second type.

4

The example al-Nasafl gives for the second type is “qawarir min fidda
(decanters made of silver), mentioned in Quran 76:16 289 which translates as
“Decanters made of silver: they will determine the measure thereof (according to

their wishes).”290 Qartra (singular of qawarir) can be translated as ‘a decanter’ which

287 Molla Jiwan, Nir al-Anwar, 1, 150.
288 Ibid, 149-150.

289 | 5 s 5538 A2ab (4a 3 )38

290 Al-Nasafi, al-Manar, 1, 150.
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is ‘a cup made of glass’.2%1 However, the verse describes an item, though in the plural,
as ‘a decanter made of silver’. This is equal to saying, ‘a cup made of glass that is made
of silver’. In other words, it ascribes to what is known in Arabic to be made of glass
the feature of being made of silver. However, to say that an item that is made of glass
is made of silver constitutes a contradiction. This contradiction leads to xafa’ (an
ambiguity) as to the definition of the word being defined. I will first discuss how this
contradiction leads to the first ambiguity, i.e. iSkal, in detail. Once this is done, how
the iskal leads to the ambiguity as to the hierarchical relationship between the word

and its co-subclasses will also become clear.

[ think the muskil word ‘qarira’ is defined using the jins+fasl (genus +
differentia) method as a cup made of glass, just like any other word defined in the
intellectual culture al-Nasafi was part of. For gartira, ‘cup’ is the jins and being made
of glass is fasl. To put it differently, ‘cups’ is the name of the class of cups that a
particular type of sub-class of cups made of glass (i.e. gawarir) belongs to. The
function of fasl is to differentiate this sub-class from other sub-classes that may exist
within the same class of cups. In fact, there are other sub-classes that we know within

the class of cups such as ‘the sub-class of cups made of silver’, ‘the sub-class of cups

291 Al-Laknawi, in defining the word gawarir, says: “4dadls lasee 254 o) atlad (e o) L2 423l 3,5 )8” (see al-Laknawi,
Qamar al-Aqgmar, 1, 150).
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made of gold’, and ‘the sub-class of cups made of wood.’292 The phrase ‘qawarir min
fidda’ mixes the fasl of cups made of glass, namely, being made of glass, with the fasl
of cups made of silver, namely being made of silver, and thus causes confusion, which

[ will elaborate on in the next paragraph.

Due to the fact that the verse ascribes the feature of being made of silver to
qarura, which is normally made of glass, the integrity of what differentiates qartra
from its co-subclasses (i.e. the integrity of its fasl) seems to be compromised. As a
result, the sub-class of qartra is confused with the sub-class of cups made of silver.293
In effect, we now have two features that are normally fasis of other types of cups,
namely, being made of glass (first fasl) and being made of silver (second fasl), for an
item described in the verse with the phrase gqawarir min fidda. Therefore, there is

confusion as to the phrase qawarir min fidda.

In an effort to further explain what seems to be a contradiction, the fact that
God uses the word ‘gawarir’ to describe the items used to serve drinks to the people
in paradise implies that these are ‘cups + made of glass’. However, when the verse

adds that it is made of silver, a note on its fasl, this apparently contradicts with the

292 The class of cups is not limited to those sub-classes mentioned here, and one can add to the list others that
may exist.

293 [f there is a particular name for cups made of silver in Arabic, it will rightly be described as ‘the sub-class of’.
However, if there is no such name assigned to cups made of silver in Arabic, then normally I call such a category
a ‘group’. But in either case, there is a definition that distinguishes the concept described with the name of the
sub-class or the phrase of the group, and therefore, each of these is eligible to be an element that a muskil word
within the same class may get confused with.
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fasl of being made of glass. In other words, this apparent contradiction is limited to
the fasl of qariira and not its jins, as it only negates the fasl and not the jins of garura.
As aresult, the verse’s reference to the item using the phrase ‘qartira min fidda’leads
us to two conclusions: first, the item is a cup, and second, it is made of glass that is
made of silver. There is no confusion as to the first conclusion. However, there seems

to be a confusion as to the second conclusion.
Figure X

Revelation of Q
Qur’an 76:16

In Figure X, the orange circles represent the class of cups. The blue arrow
represents the revelation of the verse, which assigns a phrase to a meaning. Before
this assignment, the meaning of the muskil phrase, qawarir min fidda, was unknown
to the community. Therefore, the states of people’s knowledge of the class of cups
before and after the revelation of Qur’an 76:16 are different in that before the
revelation the linguistic community knew cups made of glass and those made of
silver, but did not know what is being described in the verse as cups made of glass

that are made of silver. Because there is no confusion as to ordinary cups made of
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glass and those made of silver, the fasls of being made of glass and silver are
represented in Figure X with the standalone blue and red circles respectively in

orange circles before and after the revelation.2%+

As for the muskil word in Figure X, probably because the linguistic community
has never come across a phrase like gawarir min fidda before, it is not represented in
the orange circle on the left but is represented after the revelation. Thanks to the
revelation’s implication that the item being described in the verse is a kind of cup, as
explained above, the muskil phrase, which represents this unknown item, is
represented in an orange circle, i.e. as being a kind of cup. Furthermore, we do not
know the fasl of this unknown item and only have fasls of other words making up the
muskil phrase, which are combined together in order for the phrase to indicate the
fasl of the unknown word along with its jins. Therefore, the unknown word’s fasl is
not represented with a separate coloured circle but with the overlapping blue and red
circles, which represent being made of glass and being made of silver, in a separate

orange circle.2% Finally, as explained above, we are not clear about the definition of

294 We know other types such as cups made of wood and gold, but they do not concern us here and thus not
represented here.

295 | think this is in line with how ustilis define it. As mentioned at the beginning of this section, usilis define
muskil as “wa-huwa d-daxilu fala askalihi” (It is that which enters into/falls under its likes). Based on the
discussions above, what lies at the centre of the issue here is a word the linguistic community does not know.
Yet the meaning of this word, which is still unknown, reveals itself not through the word itself —because the
linguistic community does not know it on one hand, and Allah does not mention it in the verse—but rather
through a phrase. In other words, what is defined in the definition of muskil as “that which enters into/falls
under its likes” is not the muskil, which is the phrase qawarir min fidda in our example, but the meaning of the
word, which we do not know. This meaning is denoted through a combination of words that the linguistic
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the muskil phrase, as it contains apparently contradictory fasls in it. This ambiguity
as to the definition of the muskil, which is referred as the iskal, leads to ambiguity as
to its hierarchical relationship to other sub-classes within the class of cups because
we are not clear about what differentiates the muskil from the fasls of its co-
subclasses, namely its fasl. Not being sure what this fasl is, we are not clear about how
it is related to its co-subclasses. Due to this second ambiguity, | drew the muskil
phrase inside a separate orange circle, indicating that we are not clear about the

hierarchical relation it has with other sub-classes under the class of cups.

Having thus explained the representation of the muskil phrase in Figure X, [ will
now talk further about the idea behind using the fasls of items with known names and
meanings to describe items with no name and meaning in the language, which is the
case with the usage of qawarir min fidda. The benefit of using the fasls of items with
known names and meanings to describe an item with no name and meaning in a given

language is, in fact, to overcome the difficulty of describing, through the medium of

community already knows, in this case through qawarir min fidda, which is a combination that is not assigned
to denote that meaning in the language. In other words, there could be a word for this meaning that the
linguistic community is not aware of, but this word is known to God. Instead of inserting this new word, again,
initially only known to God, into the linguistic community and then explaining it with words already known to
the community, it seems to me that God expresses the meaning of this unknown word (i.e. unknown to the
linguistic community) through an appropriate combination of known words (i.e. known to the community). As
will be seen, there is at least one occasion I found noted in usil works for the other way of expressing an
unknown (i.e. initially unknown) meaning to the community. I dwell on this phenomenon in the following

pages.
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language, something which the linguistic community does not know exists and which

thus has no name in the language.

In an effort to situate this way of referring to an unknown item in the larger
picture of potential ways to refer to such an item, I will step back and mention a
straightforward way to refer to such an unknown item. In fact, another way to refer
to such an item is to bring it to the members of the linguistic community and point to
itin their presence and say, for instance, “this is the item that will be used to serve the
people of the Paradise”2% and perhaps provide people with the details as to the
nature of it. This way it would have been clear to the members of the linguistic
community what the item is. According to His Sunnah, however, Allah does not reveal
secrets of the other world to members of the linguistic communities of this world in
principle, so in principle He would not show the actual cup used in the Paradise to
people in this life. As a result, because of this Sunnah of Allah, in principle, this
particular way does not seem to overcome the difficulty of referring to an item whose
name and the meaning the name stands for are unknown to the linguistic

community.297

296 [t seems that this is called ‘ostensive definition’ by linguists such as Lyons who mentions that “...one way of
defining things is to point out instances of it in the world (e.g. if we want to define the notion ‘lorry’, we point
out to our interlocutor some actual lorries in the street)” (see Lyons, John. 1977. Semantics (vol. 1). Cambridge:
Cambridge University Press. xiii + 371 pp, 208).

297 Even simpler than this would be to refer to the item by its name, which would constitute a wad{ on the part
of the linguistic community, and then explain what the name stands for, which would probably involve, in order
for the linguistic community to appreciate the details of the item, explaining its jins and its fasl.
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Since this short way of bringing the unknown item and referring to it while
addressees are present does not work in the case of revelation for theological reasons,
using the fasls of items with known names and meanings to describe an item with no
name and meaning in the language seems to be at least a practical way to overcome

the difficulty.

As a matter of fact, we have names for many entities in this world. However, it
is believed by Muslims that this world is not the only place Allah created. And it is
possible that there are items in other worlds He created that do not exist in this world.
That does not mean that such items do not have a name, but it means that we most
likely would not have names for them. The question that comes to mind is “What
would happen if one who knows these names and what they stand for decides to tell
about one of these items through the medium of a language which lacks both the name
of the item and the meaning it stands for?” One could go with using the unknown word
but then explaining what it means. Or one could instead use a compound form the
meaning of whose individual words the hearer knows in such a way that this
compound conveys the intended sense, probably on the strength of a relationship
between the meaning the known words denote and the unknown meaning. Since the

hearer knows the words that are combined together, he/she could understand the
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meaning of this combination to some extent. Thus, the meaning the speaker has in
mind can be communicated to the hearer without further explanation as to the
unknown meaning. This is the case with muskil and with the particular example al-

Nasafi mentions for the category of muskil, namely, gawarir min fidda.

The revelation talks about something people could have not naturally assigned
a name for, as we tend to categorize items and then give names to them only if we
perceive them either with our senses or with our intellect. If there already existed a
name in the Arabic language for the item being described in the verse, the verse might
have referred to that item by that name. However, this is not the case, and the verse
uses the already existing name, “qawarir”, to refer to the unknown item (or to be more
precise, to signify to its meaning) along with something about its fasl that contradicts
the fasl inherently mentioned in qarira. This apparent contradiction leads to an
ambiguity in the definition of the item being described. This ambiguity, as explained
above, further leads to the ambiguity as to the hierarchical relationship of the item
described as gariira min fidda with the other sub-classes of the class of cups. As a

result, muskil has two xafa’s (ambiguities).

Muskil, thus, contains more xafa’ (ambiguity) than xafi as seen in Figure X. Yet
these two ambiguities can be cleared away through talab and ta’ammul. In fact, al-

Nasafi states that the legal ruling of a muskil phrase is that one—referring to a Muslim
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individual— (only by hearing the verse298) must believe the veracity (haqqiyya) of
intended meaning [of God?29°] with such a phrase.3° Then what needs to follow is to
turn to talab (pondering) on the word to see what sense(s) the word can denote. Then
ta’ammul (deliberation)301 on the word needs to follow in order to see what the
intended meaning is until the intended meaning becomes clear. In other words, talab
involves listing the potential senses the muskil word/the phrase can denote and

ta’ammul deciding which one of these senses is meant.

To continue the discussion using our example, the process of talab leads us, as
Molla Jiwan notes, to the conclusion (i) that glass has two features: one is praised,
which is Saffafa (transparency), and the other is not desired, which is opaqueness,
and (ii) that silver has two features: one is praised, which is brightness, and the other
is not desired, which is fadam safa’ (the lack of purity).392 The process of ta’ammul,
on the other hand, leads us to the conclusion that there is a particular cup used in
paradise and it has the feature of the brightness of silver as well as that of the purity

of glass. In other words, this is a particular cup with no name yet, but we know that

298 Molla Jiwan, Nur al-Anwar, 1, 149.

299 |bid.

300 The original reads “hukmu I-muskili awwalan huwa iftiqadu l-haqqiyyati fi-md kana muradu llahi tafala bi-
mujarradi simafi I-kalami” (ibid, 148-149).

301 The meanings of the terms talab and ta’ammul are mentioned above.

30z Molla Jiwan, Nir al-Anwar, 1, 150.
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although it shares good features of silver and glass, it is distinct from a cup made of

silver and a cup made of glass.

Figure XI

O
O

In Figure XI, the way the sub-classes are displayed within the class of cup
indicates that there is no longer any ambiguity, either as to the hierarchical
relationship the sub-class of ‘qarira min fidda’ has with the sub-classes of gawarir
(i.e. cups made of glass) and cups made of silver, or as to the definition of the sub-
class of qartra min fidda. In fact, through the processes of talab and ta’ammul, the
unknown item described with the muskil phrase ‘qartura min fidda’ became clear.
Although we may not know the name of its fasl, we know the definition of its fasl,
which is ‘being [a material that is] bright as silver and pure as glass’. Therefore, | am
able to represent the fasl of this muskil word/phrase with a circle of its own, which is
the green circle. Furthermore, because we know its definition as well as the
definitions of the sub-classes of cups made of glass and those made of silver, we know

its hierarchical relationship to other sub-classes in the class of cups. Accordingly, I
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drew the green circle inside the same orange circle that the blue and red circles fall

under.

Having thus explained what muskil is using the example of the second type of
muskil, which often, if not always, consists of more than one word, I can now turn back

to the first type of muskil, which consists of one word.

The first type of muskil as mentioned at the beginning of this section is defined
as that whose iskal is due to its meaning, which is ambiguous and subtle. It is like the
second type in that it mingles with its co-subclasses. However, it differs from the
second type of muskil in that the first type has a name, while the second does not. I

think that to say that it has a name means that it is made up of one word.

The fact that the second type has no name makes our recognition of the
existence of it only occur after the processes of talab and ta’ammul, as seen in the
example of gawarir min fidda. This phrase, as | showed above, manifests itself to be
referring to a type of cup without a known name in the language only after these two
processes. Despite this, the phrase denotes more than one sense. We discover the list
of senses it can denote after the process of talab. We decide which one of the senses
on a particular occasion the phrase denotes through ta’ammul. To sum up, the second
type of muskil is a phrase standing for a concept that has no name in the language.
And the speaker does not coin a word that would denote the sense the phrase (e.g.

qawarir min fidda) denotes either. On the other hand, as will be seen, unlike the
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second type of muskil, we already know the existence of the concepts whose meanings
the first type of muskil denotes. In other words, in the first type of muskil, the senses
the muskil word can denote is clear and these senses are given names in the language

already. Therefore, the first type is probably easier to recognize.

The issue in this first type, it seems to me, is that we have not thought about
the different senses such a word can denote. In fact, it can denote several senses each
of which is assigned a separate name. Through the process of talab, we list the
possible senses it can denote. Then we move on to the next process of inquiry, namely,
ta’ammul. At this stage, we are able to decide which one of the senses the muskil word

is used to refer to.

To illustrate the first type of muskil, consider the word anna in the Qur’an
2:223.303 After the process of talab, we realize that there are two senses annd can
denote. In fact, the word anna can denote the sense found in the phrase “min ayy
makan” as in “anna laki hada”34 (O Mary! Whence (comes) this to you?). At other
times the word anna can denote the “ayy kayfiyya3°5” sense, as in “anna yakiinu li

gulamun”3% (How shall I have a son). Then the process of ta’ammul (deliberation)

303 (a3l 2057 A4 K01 ) sl 5 18157 Y ) a5 s T e ) e 8T 8 850

304 Qur’an 3:37.

305 In fact, the word “kayfa” is assigned to the meaning of ayy kayfiyya. However, | use the longer version in
order to allow comparison between the senses which anna can denote.

306 Qur’an 19:08.
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comes into play. Through it, we realize that the second sense of anna is meant in this
example, namely, ayy kayfiyya. Thus, anna here does not refer to the generality of

makan (place); but rather, it refers to the generality of ahwal (states).

We have come to this sense through deliberation. As a matter of fact, Al-
Laknawi notes that ta’ammul is done through considering siyaq and sibaq (the context
a word is used in). When we look at the sentence before, which is “Your wives are a
place of sowing of seed for you”, we realize that there is an istifara between
intercourse, whose outcome is a child, and the sowing of seed. Since the vulva is the
only place that could lead to the production of a child, we realized that the second
sense of anna is meant by the word and not the first sense of it. Thus, we cleared away

the ambiguity surrounding the word anna.307

Figure XII

OO OQ

In Figure XII, the orange circles stand for the class of “ayy” (which). The blue

and red circles stand for the fasls of the sub-class or groups of ‘min ayy makan’ and

307 For more details, see Molla Jiwan, Nir al-Anwar, 1, 149.
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that of ‘ayy kayfiyya’ respectively.398 The reason I drew two separate orange circles
with their respective circles in them is only to show that anna can take the meaning
of one of its co-subclasses on a particular occasion. Unlike the second type of muskil,
this one has a name and is therefore represented here with green circles inside both
of the orange circles. However, because muskil is what enters/mingles with amtalihi
(I think I can translate amtalihi as ‘its co-subclasses’), which is the peculiar ambiguity
seen in a muskil word, [ drew it as mingled, i.e. having taken the form of its co-sub-

classes in Figure XII.

Figure XII represents two situations: in each the word anna denotes one of the
senses denoted by one of its co-subclasses. On the left it denotes the sense denoted
by “min ayy makan” and on the right the sense denoted by “ayy kayfiyya”. Again,
through the process of talab, we found which mafani (senses) the muskil word can
denote. Then through the process of ta’ammul, we found which of these potential

senses the muskil word (anna) denotes on a particular speech occasion.

3.3.2.3. Mujmal

Al-Nasafi defines mujmal as that which various senses merge into, and whose
intended meaning is obscured [for hearers/readers] in such a way that one cannot

know it through the utterance itself [in which it is used] without asking [the

308 We have a name for the class of ‘ayy kayfiyya’, which is ‘kayfa’. However, as far as | know, no name is assigned
to the group of ‘min ayy makan’.
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speaker\writer] for clarification (istifsar), and then pondering (talab) upon it and

finally deliberating (ta’ammul) over it.309

Al-Laknaw1 states that the word mujmal comes from the verb ajmala, which he
further explains with the verb abhama (He obscured).310 In other words, what makes
a word mujmal is that its intended meaning is obscured to the hearer/reader in a way
that it cannot be discovered through talab (pondering) or ta’ammul (deliberation),
and that it requires istifsar (asking for clarification) on the part of the hearer/reader
from the speaker/writer. This type of ambiguity which can only be solved by an
explanation on the part of the speaker/writer is referred to as ijmal by ustilis. Once
the speaker/writer, upon a request for clarification/explanation, explains what the

intended meaning of such a word is, then the word turns into mufassar.

In an attempt to show the relationship between mujmal and the other types of
ambiguous words mentioned in ustl works, Molla Jiwan further says that izdiham al-
mafani (merging of senses) is a jins for mustarak, xaft, muskil and, mujmal and the
phrase used in the definition of mujmal that starts “whose intended meaning is

obscured in a way...” functions to exclude mustarak, xafi, and muskil. 311 In other

309 Al-Nasafi, al-Manar, 1, 150.

310 Al-Laknawi, Qamar al-Aqgmar, 1, 150.

311 He does not use the phrase izdiham al-mafani explicitly but instead uses the pronoun huwa (it), where, I
think, the pronoun huwa is referring to the previous sentence’s subject, which is izdihdm al-mafani (see Molla
Jiwan, Nir al-Anwar, 1, 150).
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words, mustarak, xafi, muskil, and mujmal are all sub-classes of the class of izdiham
al-mafani. He then mentions the differentia (fasl) of each that differentiates it from
the others within the class of izdiham al-mafani. In this regard, he says that the
[intended] meaning of xafi can be understood only through talab (pondering). He
then goes on to say that the [intended] meanings of mustarak and muskil can be
known through ta’ammul following the process of talab, though not really

differentiating between mustarak and muskil.312

Having described other kinds under the jins of izdiham al-mafani, Molla Jiwan
then says that mujmal differs from the above-mentioned three kinds due to the fact
that, unlike the others, it needs three forms of inquiry (talabat).313 These are, Molla
Jiwan goes on to say, istifsar (asking for clarification) from the mujmil (the obscurer),
talab li-I-awsdf (pondering upon on the attributes), and then ta’ammul li-t-tafyin
(deliberation for specification).314 In other words, the fasl of mujmal, which is the
feature that differentiates it from its co-subclasses within the class of izdiham al-
mafani, is the fact that it needs istifsar for its intended meaning to be clear to the

listener/reader. He finally notes that because of the fact that mujmal can be known

312 Tbid.

313 Ibid. What really differentiates mujmal from its co-subclasses is the fact that it requires istifsar. This is
because mustarak and muskil also require talab and ta’ammul. Moreoever, the explanation (tafsir) given after
the request for clarification (istifsar) may well be sufficient for the addressee to understand the intended
meaning of the mujmal. In that case, mujmal does not require talab and ta’ammul, as al-Laknaw1 notes (see al-
Laknawi, Qamar al-Aqmar, 1, 150), and thus turns into mufassar right after the istifsar.

314 Molla Jiwan, Nir al-Anwar, 1, 150.
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after these three forms of inquiry are completed successfully, it differs from

mutasabih.315

Usulis divide mujmal into three types in accordance with the notion of izdiham
al-mafani. The idea behind this division is that a given word may denote multiple
senses due to three possible reasons: First, it may have actually been assigned to
multiple senses through multiple wadf lugawi processes. Second, the word may have
been assigned to no sense at all in the language, in which case, it may denote an almost
infinite number of senses because for the members of the linguistic community the
word is unknown, and it could mean anything. Finally, the word may have already
been assigned to a single sense through wadf{ lugawi; however, the religion of Islam
may have assigned a new sense to it. This new assignment, which is referred to ‘wad{
Sarfl’, cannot be known by the members of the linguistic community. All these three
cases of izdiham al-mafani require explanation from the one who obscured (abhama)
the utterance. As a result, all the three types constitute a mujmal word. I will now

discuss these three types briefly and provide examples for each.

Molla Jiwan explains izdiham al-mafani as several senses coming together
(ijjtamafa) in a given word without one of them being favoured over the others as is

the case sometimes with mustarak when it is impossible for a given addressee to give

315 This is the next category [ will talk about, so more information on mutasabih can be found in the relevant
section.
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preponderance to one of its senses over the other(s) on a given occasion.316 This is in
fact the case where a word that is assigned primordially to more than one sense is
used by a speaker/writer in a way that does not allow the hearer/reader to take the
word to mean any one of its primordial senses on a particular speech occasion. An
example of this type of mujmal word is ‘fayn’, which could denote the senses of ‘eye’,
‘spy’, or ‘spring (water)’. In a sentence like “ra’aytu faynan kabiratan.” (1 have seen a
large fayn), the utterance/sentence the word fayn is used in does not help the
addressee to choose one of these senses which the word can denote over the others.

Therefore, we need to proceed first with the process of istifsar.

Izdiham al-mafant could also be, Molla Jiwan says, in terms of the garaba
(oddness) of the word. In other words, the religion of Islam assigns a sense to a word,
both the word and the sense being unknown to the members of the linguistic
community, either because most of them do not know the word and its sense or they
have forgotten the word and its sense. Or it could be because the word and its sense
are completely new to the linguistic community. In either of these cases, the linguistic

community in general does not know the word or its sense. But the religion of Islam

316 The Arabic reads, “izdihamu I-mafani fibaratun fan ijtimafiha fala I-lafdi min gayri rujhanin li-ahadihima
kama idd insadda babu t-tarjihi fi I-mustaraki” (Molla Jiwan, Nir al-Anwar, |, 150). al-Sas1 (d. 344/9555), a gifted
pupil of al-Karxi (d. 340/952), says something relevant when he notes, “wa-law turajjaha bafdu wujihi I-
mustaraki bi-bayanin min qibali I-mutakallimi kdna mufassaran” (see al-Sasi, Nidam al-Din Abi Al Ahmad b.
Muhammad b. Ishaq, Usiil al-$asi, ed. SAbd Allah b. Muhammad al-Xalili (Beirut: Dar al-Kotob al-Ilmiyah, 2003),
31.) (If one of the senses of a mustarak is favoured over the other(s) through an explanation [that is provided]
by the speaker, this renders it mufassar).
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assigns a sense to such word. An example is the word haliifa31” mentioned in the
Qur’an 70:19,318 which translates as “Truly, man was created haltifa.” Molla Jiwan
goes on to say that the word haltfa was mujmal before the explanation given in the
following verses Qur’an 70:20-21,31° which translates as “Fretful (impatient) when
evil touches him; And niggardly (withholding) when good reaches him.” Accordingly,
the meaning of the word haliifa is often given in lexicons as ‘greedy’, ‘anxious’, and

‘very impatient’.320

Izdiham al-mafani could also mean that the mujmal word may denote multiple
senses due to the fact that the religion of Islam assigns a new sense to the word
different from the one assigned to it through wad{ lugawi.321 As a result, the existence

of multiple senses a word can denote leads to an ambiguity as to which of these senses

317 As I mentioned above, Molla Jiwan talks about three types of wad{: lugawi, furfi, and Sarfi. In addition to
these three, I came up with a fourth type of wadyf, for which I coined the term wadf Saxsi. Using a word in this
sense, by which I really mean addressing it to someone in the linguistic community, would make it appropriate
to classify such a word as mujmal. In fact, Al-Laknawi, who wrote his gloss on Molla Jiwan’s Nir al-Anwar, says
that if someone during a speech coins a word and uses it in a sentence extemporaneously, this would be a
mujmal word, for which he gives the example haliifa (see Laknawi, Qamar al-Aqmar, 1, 150). However, he does
not give a name to the type of wadf which I termed wadf{ Saxsi. A concept similar to it exists in linguistics, which
is called ‘nonce formation’ (and the word coined is accordingly referred to as ‘nonce word’) (see David Crystal,
A Dictionary of Linguistics and Phonetics, 6% ed. (Oxford: Blackwell Publishing, 2008), 329).

9 gl Gl Gy )
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320 See, for instance, Lisan al-fArab, 4685.

321 It could also be the case that, in addition to the sense assigned to the mujmal word through wadf lugawt and
wadf sarii, the word may have been assigned yet another sense through wadf{ furfi.
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it denotes on a particular speech occasion, an ambiguity that cannot be cleared away

except by the speaker/writer.322

There are two examples that al-Nasaft mentions that seem to fall under this
type of mujmal: salah and zakah. These are mentioned on different occasions in the
Qur’an often together as in Qur’an 2:43,323 which translates as “And be steadfast in
prayer; practice regular charity; and bow down your heads with those who bow down
(in worship).” Molla Jiwan then goes on to talk about how each of these two mujmal

words were explained with a bayan safi324 for each.

Al-Nasafi, having defined mujmal, goes on to say that its legal ruling is that one
has to first believe in the veracity of whatever God intended to mean with the word.
Then one needs to refrain from making any effort to understand its meaning until the

intended meaning is made clear by the one who obscured it, i.e. in this case, God.

When explaining the word salah, Molla Jiwan says that its literal meaning, for
which he uses the term mafna fi al-luga, referring to the word’s sense assigned to it
through wadf{ lugawi, is dufa’, that is, prayer. It was not clear which prayer was meant

by the word until the Prophet was asked for clarification (istifsar) of it. He then

322 If the ambiguity is on a level where the hearer/reader can still understand from the utterance/sentence
itself what the intended sense from among other senses denoted by the word, this word does not qualify to be
called mujmal. ) )

323 (€I g ) 52805 BN ) 5815 835l ) 5adl

324 Molla Jiwan talks about two kinds of clarification/explanation (bayan): bayan safi (satisfactory explanation),
or bayan lam yasfi (unsatisfactory explanation) (see Molla Jiwan, Nir al-Anwar, 1, 150-151).
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explained it with his actions,325 illustrating to his companions what this particular
prayer was with all the actions making it up from its beginning to its end. Then, Molla
Jiwan proceeds to the next level of inquiry, namely pondering (talab). In fact, Molla
Jiwan says, we pondered upon it to find which senses (mafani) salah can include, and
we discovered that it includes giyam, qira’a, sajda, rukuf, and the like. Then through
the process of ta’ammul, scholars realized that some of these meanings (concepts,
such as sajda, rukuf, qira’a, and tasbihat) are obligatory and others not and divided
them into such categories as fard, wajib, sunna, and mustahabb.326 Following these
three processes, namely, istifsar, talab, and ta’ammul, the term salah, which was

initially mujmal, turned into mufassar, as Molla Jiwan notes.327

325 He is referring to the saying of the Prophet in which he tells his companions to watch him and learn what
was meant by this particular ‘prayer’. The hadit is recorded as follows in hadit compilations: “ & s<il ) LS | sla"
=), which translates as “Pray as you see me praying” (see, Imam Ahmad b. Hanbal, Musnad, V, Beirut, 5, 53;
al-Darimi, al-Sunan, 1, 5,286; al-Buxari, al-Sahih, 1, 155).

326 Disagreeing with Molla Jiwan’s remarks on this, al-Laknawi notes that he does not consider it appropriate
to say that the process of talab and ta’ammul can take place after a bayan $afi (satisfactory explanation) that is
given as a response to the request for clarification (istifsar) simply because a baydn $afi, in his opinion, is an
explanation that explains the mujmal word without leaving any ambiguity (see al-Laknawi, Qamar al-Aqmar, |,
151). However, al-Nasafi in his Kasf al-Asrar and Molla Jiwan in his Nir al-Anwar do talk about the processes
of talab and ta’ammul after bayan safi and say that these two processes occur after it (al-Nasafi, Kasf al-Asrar,
I, 150-151; Molla Jiwan, Nir al-Anwar, 1, 151). The difference of opinion regarding the meaning of the term
bayan $dfi seems stem from the fact that unlike al-Laknawi, Molla Jiwan and al-Nasafi consider a baydn $dafi a
satisfactory explanation that is just clear enough to enable the addressee(s) who asked for clarification (istifsdr)
to move to the next two types of inquiries in understanding the intended meaning of mujmal word, namely
talab and ta’ammul. According to this view, bayan lam yasfi then would be an explanation that is unsatisfactory
in that it does not allow the one(s) who asked for clarification (istifsar) even to move to talab and ta’ammul.
According to al-Laknawi, however, an explanation that calls for talab and /or ta’ammul in order for the intended
meaning to be clear would still be classified as baydn lam yasfi (unsatisfactory explanation) and not bayan safi
(satisfactory explanation) despite the fact that such an explanation would have resolved the particular
ambiguity of mujmal, namely ijmadl, which differentiates it from the less ambiguous xafi and muskil, which in
my opinion seems to make the position of al-Nasafi and Molla Jiwan on this point more plausible.

327 Molla Jiwan, Nir al-Anwar, 1, 151. Because the example of salah is sufficient, there is no need, as far as [ am
concerned, to mention Molla Jiwan’s treatment of the second example of a mujmal word, i.e. zakah, as this is
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Figure XIII328

>

The revelation of the first
verse mentioning ‘salah’

In Figure XIII, the blue circles represent the class of prayers (salah). The
knowledge of the linguistic community of Arabs before and after the first revelation
in relation to the word salah in its special sense is different. Before the revelation, the
community knew nothing about the special sense the word salah gets assigned to
with the first revelation on this matter. Accordingly, the sub-class of special prayer is
represented with the green circle on the right (after the revelation) but not
represented in any way on the left (before the revelation). The green circle, to be more
precise, represents the fasl of ‘the sub-class of special prayer (salah) described by the

Prophet’ and the green circle (fasl of the special prayer) within the blue circle (jins of

similar to the first one in terms of following the processes of istifsdr, talab, and ta’ammul. (For details, see ibid,
151). What is more interesting is the example of a mujmal word which was not explained completely, namely,
riba (usury). Molla Jiwan says that it literally (wad{ lugawi) means namd’, which could, again, come to mean
many things. However, he says, the literal meaning is not the intended meaning. The Prophet’s explanation of
it made the meaning clearer. But it did not clear up all the ambiguities surrounding it, which is a fact stated by
the second righteous caliph, {Umar b. al-Xattab, who said that the Prophet left them without explaining the
abwab al-riba (types of usury). (For details on this, see ibid, 151-152).

328 For the sake of economy, I will not represent all the three types of mujmal word in diagrams in the present
work. Nor, I think, is it necessary to do so. Therefore, I will only represent the type where although a word is
already assigned to a sense through wad{ lugawi, the religion of Islam assigns a new sense to the word, causing
the existence of multiple senses for a single word, which leads to ambiguity as to the intended meaning of it on
speech occasions, because of which the word is called mujmal.
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the special prayer) represents ‘the class of special prayer (salah) described by the
Prophet’.
3.3.2.4. MutaSabih

Al-Nasafi defines mutasabih as the intended meaning of a name the inquiry into
which has ceased (inqatafa).32° Intrinsically, clarification of this type of ambiguous
word, which is at the highest level of ambiguity according to scholars such as Molla
Jiwan,330 is not even desired. As he did in his explanation of xafi and others, Molla
Jiwan uses a simile to explain the category of mutasabih; he says that mutasabih is like
a man missing from his town all trace of whom is lost and whose peers as well as
neighbours have died out. I think this implies that one cannot seek to find this lost
man because there is no one who knows him left. Similarly, we are left with no trace
of him and the clothes he had on him when leaving which would have otherwise

helped us identify him in one way or the other.

Al-Nasafi, as always, mentions the legal ruling of this linguistic category. He
says that one has to believe in the veracity of whatever the intended meaning of the
mutasabih word is until al-isaba,33! which is a word Molla Jiwan explains with yawm

al-qiyama, that is, the Day of Judgment. Therefore, Molla Jiwan goes on to say, it is

329 Al-Nasafi, al-Manar, 1, 152.
330 Molla Jiwan, Nir al-Anwar, 1, 152.
331 Al-Nasafi, al-Manar, 1, 152.
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mutasabih before the Day of Judgement, but it becomes maksif, uncovered,
afterwards for the umma.332 This implies that the meanings of mutasabih words were
already known to the Prophet. Otherwise, Molla Jiwan says, it would be absurd for
God to use this type of word in the Qur’an. This is the position of the Hanafis.333 Safifis
and some Mufitazilis hold that the intended meanings of mutasabih words were
known not only to the Prophet but are also known to those who have acquired in-
depth knowledge (al-rasixin fi al-{ilm),33* which is a variant opinion based on Qur’an

3:7.335
This translates as:

He it is Who has sent down to you the Book: In it are verses basic or
fundamental (of established meaning); they are the foundation of the Book: others
are allegorical. But those in whose hearts is perversity follow the part thereof that is
allegorical, seeking discord, and searching for its hidden meanings, but no one knows

its hidden meanings except Allah. And those who are firmly grounded in knowledge

332 Molla Jiwan, Nir al-Anwar, 1, 152.

333 The Arabic reads “wa-amma fi haqqi n-nabiyyi falayhi s-saldmu fa-kana mafliman wa-illa tabtulu f@’idatu t-
taxatubu wa-yasiru t-taxdatubu bi-l-muhmali ka-t-takallumi bi-z-zanjiyyi mafa I-farabiyyi wa-hada findand”
(ibid).

334 Ibid. P % ETy @ % 2 ° 4 . ° < Fi 3
335 2lail s A%l Bl Ale 405 s (g 305 aerslh 8 Gl Ll Mal s Sl A1 B GaRas Gl A il e I3 3l
Y ) R 5P e a8 4y Ul &5t el 3 &) s 50520 Y1) AL 6 i L s2al
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say: "We believe in the Book; the whole of it is from our Lord:" and none will grasp

the Message except men of understanding.

Hanafis consider that there is pause between “...but no one knows its hidden
meaning except Allah” and the sentence that follows. However, Imam SafiSi considers
that there is no such pause between them. Molla Jiwan then goes on to argue that

there is no serious implication in this difference of opinion.33¢

Al-Nasafi then provides examples of such words and says that al-muqattafat
mentioned at the beginning of some chapters of the Qur’an are also of this kind, such
as “alif-lam-mim” and “ha-mim”. These so termed because, Molla Jiwan says, we read
each constituent letter separately.337 He also adds that we do not know the meanings
of such words because they are not assigned to any meanings in the Arabic

language.338

He then talks about two kinds of mutasabih words: those that are primordially
assigned to a meaning, yet the meaning intended by God is not known because the
wadi?3? meaning of such words is in contradiction to that of a muhkam word340 as

f

‘yad’ in “yadu llah,” ‘wajh’ in “wajhu llah,” and ‘stawa’ in “ar-rahmanu fala I-farsi

336 Molla Jiwan, Nir al-Anwar, 1, 153.

337 The Arabic reads “naqtafu kulla kalimatin minha fani I-uxrd fi t-takallumi” (ibid, 154).

338 [bid, 154.

339 Again, by wadfi, what is really meant is wadf lugawi.

340 Later in this work, I will talk about how to reconcile matters when a word which has a lower degree of clarity
contradicts one that has a higher degree.
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stawa,” each of which contradicts such verses as Qur’an 42:11,341 which translates as
“...there is nothing whatever like unto Him....”, as all assign features that normally
belong to human beings to God. The second type of mutasabih words are those that
are not assigned to any meaning in the Arabic language, like al-huruf al-muqattafa
found at the beginning of some of the chapters in the Qur’an like “alif-lam-mim” and

“ha-mim”.

Figure XIV

In Figure XIV, the blue circle represents ‘the class of everything’. Mutasabih
words such as ‘alif-lam-mim’, represented here with red circle, cannot be drawn even
within the blue circle because we know nothing as to the definition (including fasl and

jins) of mutasabih words.

31 el sl 5 5720, A Gl 2458531 e (a5 51 Rl (2 o0 a1 il 5lal s
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3.4.ANALYSIS OF THE SECOND CATEGORIZATION: BUILDING THE SECOND
PART OF THE GENERAL FRAMEWORK

In an effort to reconstruct a general framework, I will now analyse the material
[ presented in the second categorization. As we have seen in the example of sarig,
when explaining the category of xafi, one may not know each and every word’s
relationship with the other related words perfectly; however, the meanings of these
words themselves may be clear within themselves. As I explained above, according to
usulis, although the meanings of the words sariq, nabbas, and tarrar were known even
before the revelation on this matter, it was not known whether the meanings of tarrar
and nabbas, were included in sariq. This is a phenomenon that is referred to as xafa’
(ambiguity) due to an farid (obstacle). This xafa’ is referred to as an ambiguity as to
the hierarchical relationship each one of them (namely, sariq, tarrar, and nabbas) has

with the others in the present work.

Following talab (pondering) upon the characteristics/features of each, Molla
Jiwan noted, one realizes that sariq is a word used to signify a person who steals
secretly from a protected place. When comparing this against the meanings of the
other two words, one comes to realize that tarrar is in fact a type of sarig who steals
from a protected place secretly, the only difference being that in the case of tarrar,
the place is the body of the owner of the item being stolen. As for nabbas, it is a word
used to signify a person who steals shroud from graves. Since a grave is not protected,

scholars concluded that a nabbas is not a type of sarig. In other words, we realize that
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we cannot consider nabbas to fall within the class of sariq but that of, maybe, thief (i.e.
the concept of thief, expressed here by the English word ‘thief’). To sum up, we did
not know if the meanings carried by the words nabbas and tarrar were included in
the meaning carried by the word sariq before our pondering upon the semantic
features of each word in question until the verse triggered our attention to look into

this.

This ignorance as to the hierarchical relationship between these three words
before the revelation indicates something significant as to the nature of language,
which is the fact that we do not make the grouping of individual entities in our world
perfect, and this grouping gets better as we feel the need to make it more precise. This
is something I will now turn to in an effort to complete an important part of the
general framework [ am trying to reconstruct based on the linguistic categories found

in ustl works such as al-Manar.

Laknawi, commenting on the next category muskil, says something relevant
here, namely that muskil is what requires talab and ta’ammul while xafi requires only
the former. This holds, however, he says, for the person who is well-versed in the
language. For the ignorant person, he says, even a xafi word becomes muskil and

therefore the analysis of these categories is appropriate to the person who knows the
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language well.342 The fact that these categories are established in relation to the
person who knows the language well implies that knowing a language very well does
not mean that all the classes and sub-classes and the relationships between them are
known completely, as seen in the example of sarig. Accordingly, what does it actually
mean to say that the words sariq, tarrar, and nabbas were dahir (clear) even before
talab (pondering)? What do scholars really mean when they assert that we knew the

meanings of sariq, tarrar, and nabbas before our pondering upon them?

[ think that what we know well of each of these is their fasls (differentiae) and
not necessarily their ajnas (pl. of jins, which means a genus/class).343 In fact, my
understanding is that scholars knew well the fasl (differentia) of each of these, namely
the fasl of ‘stealing from a protected place secretly’ for sariq, the fasl of ‘stealing from
the body of a person secretly’ for tarrar, and the fasl of ‘stealing from a grave’.
Although they had a good understanding of these fasls, they did not have a good
understanding, as it turns out, of the classes each belonged to. Even before the Qur’an
triggered their attention to reconsider the relationship between sariq, tarrar, and
nabbas, they knew that each is a type of thief, so they knew that each belonged to the
class of thieves. However, tarrar, it turned out, was not only a member of the class of

thief but also a member of the (sub-)class of sarig. In other words, what they did not

342 al-Laknaw1i, Qamar al-Aqmar, 1, 149.
343 See Lane, An Arabic-English Lexicon, 470.
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know was the nearest class which each of these belonged to. From this we can
conclude for the purpose of building a general framework for usulis’ linguistic
classification that for some items we do not have the most precise classification in our
minds. And I think this is a natural ramification of the way in which we human beings

deal with the inherent nature of language.

As I mentioned initially in this work, human beings get around the inherent
nature of language, which I described as problematic, by naming groups instead of
individual entities, i.e. through the practical way of name-giving. When doing this, the
purpose was, as explained, to reduce the number of things to be named. Instead of
naming all the entities using a distinct name for each, which would be an ideal, though
impractical, way of communication, human beings name groups and then refer to
each entity under the designated group using the name of the group. This solution,
although it allows them to refer to an almost infinite number of things using a limited
number of names, leads to ambiguity as to the scope of the group name, as it stands
for an almost infinite number of entities that fall under that group. To clear away this
ambiguity, which I call in this work the side-effect 1 of using the practical way of name-
giving, human beings use linguistic devices such as adjectives, time and space
adverbs, etc., which function to limit the number of potential referents of the group
name in a given speech occasion, thus resolving the ambiguity as to the referent of

any given word.



185

Although naming groups instead of each entity thus proves to some extent
practical in getting around the difficulty inherent in language, it does not completely
solve all the problems surrounding it. In fact, the number of entities in our world is
almost infinite, and classifying all of them under groups also proves almost
impossible for the purpose of communication.344 Therefore, naming groups and not
entities (i.e. the practical way of name-giving) to get around the difficulty inherent in
language leads to other two side-effects—which I will refer to as the side-effect 2 and
the side-effect 3 in this work—in the sense that these side-effects lead to impediments
to perfect communication between the members of the same linguistic community.
These side-effects are the fact that we either make the classification imperfect for
some entities or we do not make some entities subject to classification at all - two

side effects which we try to remedy when we realize them.

As for the side-effect 2, it involves making an imperfect grouping, such that
human beings assign a name to each group they may have as a concept in the back of
their minds but they placed such groups (maybe it is better to use the term ‘sub-
classes’ in this case for clarification) under classes as large as, say, “the class of

existence”. In fact, the category of xafi is what refers to words with imprecise

344 Today almost every manufactured good may have a designated name, so the pen I have on my table and the
pens my readers may own probably have their own designated manufactured numbers. Yet, we do not use
these numbers for communication purposes in everyday life.
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grouping. As seen in the example of the word sariq, tarrar and nabbas, before the
revelation on this matter triggered our attention, scholars were not clear about the

perfect grouping of these three words.345

In order to remedy the side-effect 2, we would need to ponder upon the class of
the word subject to imperfect grouping to figure out the relationship it has with other
concepts related to it. This involves taking a serious look at the features of the group
(represented by the name of the group, i.e. word) with an eye to understanding its
relationship with other related groups, as seen in the example of usulis’ analysis of
the relationship the word sariq has to other related words, namely tarrar and nabbas.
Once we have a better understanding of their relationship, we can then have a better
picture of grouping/classification, which is more precise and refined. Upon pondering
on its relation to sariq, ustlis realized that tarrar was in fact a type of sarig, which
shows the fact that human beings may not have the most precise classification of
entities in the world. When considering this against the background that this
linguistic classification we see in ustl works is not for the ignorant but for those who
are well-versed in the language, as [ mentioned that al-Laknawi notes, therefore, |
concluded that there are items in the world that human beings have not classified

precisely. This was, as [ argued above, due to the use of the practical way of name-

345 See section 3.3.2.1.
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giving, as opposed to the ideal way of name-giving, as a solution to the problem which

[ refer to as the ‘inherent nature of language’.

The side-effect 3 involves human beings not making some entities, be they
physical or abstract, subject to classification/grouping at all. This results in the fact
that there are some concepts in the world that fall outside the current comprehension
of human beings, and when they do realize the existence of these and would like to
refer to them via the medium of language, they face the difficulty of doing so as there
is no previously assigned names for such concepts, as in the example of the mujmal

word haltifa or the muskil phrase qartira min fidda, as explained above.346

In an effort to remedy the side-effect 3 of the existence of concepts for which no
name is assigned in the language due to their recent discovery (or recent desire to
refer to it through the medium of language), when we come across such a concept, we

seek to find a way to refer to it through language:

1. Either by assigning a new name to it. In other words, we can coin a word that was
previously not assigned to any meaning in the language. This would constitute a
wady. As a result, what we have is an unknown meaning denoted by an unknown
word. This constitutes mujmal, as the intended meaning of the word is unknown

by the addressee, who would then need to go through the process of istifsar

346 See section 3.3.2.2
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(asking for clarification as to the intended meaning of the word) and once the

addresser provides a tafsir (explanation), the mujmal word turns into mufassar.

2. Or by using an already existing name of an entity (or entities) probably on the

strength of a relationship between an existing sense and the proposed new sense.

2.1.This could be done by using a single word as in the use of the word salah to
denote the special prayer described by the Prophet. This would constitute a
new wadyf, and in the case of Islam, this wadyf is called wadf{ sarii. Such a word
would, therefore, fall under the category of mujmal. This requires the
listener/reader to make istifsar (asking for clarification as to the intended
meaning of the word) so that he/she understands its intended meaning once
the speaker/writer provides the tafsir (explanation) requested. Then, the

mujmal word turns into mufassar.

2.2.0r it could be done by using a combination of multiple names of entities that
already exist in an effort to denote the meaning of the unknown concept as in
the case of qawarir min fidda. Such a word would fall under the category of
muskil. This requires only talab and ta’ammul and would not require istifsar,

as explained in section 3.3.2.2 above.

It is also worth noting that the possibility of using a given word already
assigned to a meaning in the language to denote another meaning not assigned to it

wadfan constitutes, as I pointed out before, majaz (figurative usage) according to
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scholars of Arabic. Yet, sometimes the religion of Islam assigns a new sense to a given
word different from the sense the word denotes through its wadf lugawi. Any sense
besides the one assigned by the religion of Islam also constitutes majaz according to

usulis, as I will discuss below.347

Thus, there is almost always the possibility of majazi usage. This leads to
ambiguity as to the meaning of any given word. This ambiguity is cleared away
through textual or extratextual clues indicating that the word is used in its haqiqi
sense. Consider, for instance, “wa-1a ta’irin yatiru bi-janahayhi”.348 Ta’ir (bird, but also
used for postman, probably by extension) can be interpreted figuratively, but the
textual clue that follows, namely, ‘that which flies with its two wings’, closes the door
to figurative interpretation. Such words from which the possibility of majazi
(figurative) interpretation is removed by clarifying the intended meaning of the

speaker/writer through textual clues is called mufassar.

347 See 3.5.2.
348 Qur’an 6:38. The full verse is as follows: s Sl 3 k%8 16 ° i 2l V1 altiay Hu ol Y5 (Y B0 Ge g
Os088) ag30) (N A% el
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References to a given concept through extralinguistic ways are excluded from
Figure XV above. All the linguistic categories which ustlis analyse under the second
categorization are presented in Figure XV with reference to the unifying theme of
practical way of name-giving. There are two categories that I did not include in the

figure, though.

In this regard, muhkam is missing in Figure XV. This is because it is about the
hukm not the word/utterance. It involves a hukm which differs from mufassar in that
it cannot be abrogated. The feature of not-to-be abrogated can be added to hukms
(judgements/statements) through textual clues indicating the
continuity/continuation or the eternity of the validity of the hukm such as ‘abadan’ or
‘xalidina fi-ha’, due to which usilis refer to such case as muhkam li-faynihi, to
distinguish them from muhkam words that acquired the status of muhkam in a

different way, which [ now discuss briefly.

This feature, as [ mentioned above, can also be added to the hukm by the fact
that the person who gives the judgement (hukm)/statement ceases to give any new
judgments (or, perhaps better to say, closes the door to new judgments in such a way
that it cannot open again). This is something which happened when the Prophet
passed away. God, who was sending the judgements through the Prophet, closed the
door of revelation after stating that “al-yawma akmaltu la-kum dinakum wa-atmamtu

falaykum nifmati wa-raditu la-kumu l-islama dina.” (This day I have perfected for you
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your religion and completed My favor upon you and have approved for you Islam as
religion). Therefore, there will be no new judgments to be included in the Qur’an, and

thus no abrogation will take place within it.

Thus, each verse in the Qur’an acquired the status of muhkam ultimately, as I
explained in section 3.3.1.4 above. The body of judgements included in the Qur’an
cannot be abrogated altogether either, as the last individual through which God sent
His judgements has passed away. Therefore, according to usiilis, none of the ahkam
(legal rulings) in the Qur’an altogether, except for those abrogated by others within
the Qur’an, can be abrogated. In other words, they have acquired the status of
muhkam, which usilis refer to as muhkam li-gayrihi because such ahkam (legal
rulings) themselves do not include such textual indicators indicating the continuity

or eternity of their validity in themselves.

[ will finally briefly discuss my understanding of mutasabih, which is also a
linguistic category discussed by ustlis within the second categorization but one that
[ have not included in Figure XV above due to practical reasons, which I will mention

briefly below.

[ think to make sense of the category of mutasabih within the general
framework for linguistic analysis I am building in this work, what one needs to do, as
always, is to consider the key characteristics of it mentioned in ustl works. I think the

most significant feature of the category of mutasabih is the fact that Muslims should
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not even desire to know such a word’s meaning. As [ mentioned, there is no way
Muslims can know the intended meaning of God with such words, and as a result,
Muslims do not ask for clarification of such words. In addition to the notion that
Muslims cannot even desire to know the intended meaning of such words, there is
another notion worth considering: there is one person (or according to another
opinion, some people) who actually understand(s) the intended meaning of such
words. According to Hanafis, the only individual who knows the intended meaning of
Allah with mutasabih words is the Prophet. The meanings of such words, as I

explained above, will be understood by all the Muslims in the hereafter.

When considering these two notions, namely the fact that the message is closed
to all and that the Prophet is the only person (maybe along with a limited number of
other Muslims) who understand(s) it before the day of Judgement, I think it makes
sense to conclude that this category constitutes an encrypted message, a message
which is physically there and open to everyone to observe, yet its meaning is closed
to all except the one whom the message is intended to be conveyed to. In other words,
all the other linguistic categories are ones whose intended meanings are intended to
be conveyed to all who know the language and have the other necessary tools to
understand the intention of Allah with a given expression such as the explanations
given by Allah and His Prophet that function to clarify intended meanings of words

with ambiguities, but the intended meaning of the category of mutasabih is, at least
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for now, i.e. until the day of Judgement, intended to be understood only by the

Prophet.349

One obvious potential reason for such an encrypted message being made
available to all to observe yet intended to be understood only by the Prophet could be
to elevate the status of the Prophet above other human beings, as he is the only one
being really addressed out of all other human beings, and this privilege of his is being
made clear to all the others who are aware of the verse. It is as if the head of the state
sends text messages to his prime minister and asks him to forward all the messages
to the other ministers as he receives them. Among these messages there are some that
are encrypted and can only be viewed by the prime minister, while the only element
of these messages that appears to the other ministers is a blurred screen. They also
receive another open text message informing them that such blurred text messages
are encrypted and only the prime minister knows their meanings, and that others are
urged to believe the message whatever it may be. It would be inappropriate for the
other ministers to ask the prime minister what the head of the state meant by the
encrypted messages as it is obvious to them that these messages are deliberately not

shared with them.

349 These two may be considered to be an indication that the Prophet was considered to be the ideal addressee
of the revelation.
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Similarly, the mutasabih words such as alif-lam-mim35° do not allow members
of the linguistic community of the Arabs to understand the intended meaning of them,
as they do not accord with the regular way of forming words. In fact, al-hurtf al-
mugqattafa are read as separate letters, so the intended meaning is completely hidden
from regular members of the linguistic community on purpose. Therefore, it would
be inappropriate for Muslims to ask for clarification of the mutasabih words, as such
verses are encrypted, and their intended meanings are hidden from them on purpose,
whatever this purpose may be. This issue is addressed in the Qur’an, 3:7351 which
discourages Muslims from seeking to find out the intended meanings of such words

in the Qur’an. The verse translates as follows:

He it is Who has sent down to you the Book: In it are muhkam (absolutely clear)
verses, they are the foundation of the Book: others are mutasabih. But those in whose
hearts is perversity follow the part thereof that is mutasabih, seeking discord, and
searching for its hidden meanings, but no one knows its hidden meanings except
Allah. And those who are firmly grounded in knowledge say: "We believe in the Book;
the whole of it is from our Lord:" and none will grasp the Message except men of

understanding.

350 Qurian 2:1.
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Therefore, the category of mutasabih differs from all the other categories in
that according to Hanafis it is intended to be understood only by the Prophet in this
life and to be observed and believed in it by everyone else. Since mutasabih words
thus do not convey the message in a regular way, | have represented this category as

distinct from all others in Figure XVI below.
Figure XVI

Place of mutasabih in relation to all other categories

|
| |

e Open access to the members
e of the linguistic community
- L

3.5.THIRD LINGUISTIC CATEGORIZATION: ACCORDING TO WUJUH ISTISMAL
AL-NADM

In the first linguistic categorization, we have seen the categorization of words
into linguistic categories by virtue of their significatory function as bearers of
meaning. According to the first categorization, as we have seen, ustlis divided words
into four sub-categories, namely, xass, f{amm, mustarak, and mu’awwal. With the
exception of mu’awwal, which involves tarjih (preponderance) on the part of the

addressee(s) to determine the intended meaning of mutasabih on actual speech
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occasion, the categories under the first categorization are based on differences in the
assignment of words to senses and the scope/range of words and do not take into
consideration actual usage.3>2 In the second categorization, however, we have seen
linguistic categories divided into categories based on clarity or ambiguity of the

intended meaning of words in speech occasions.

As I have touched upon earlier, the intended meaning of a word does not have
to be the sense it was assigned through wadf lugawi. In fact, there are other wad{f
processes a given word may have gone through: namely wadf furfi and wadf{ sarfi.
Beyond the senses a word may denote wadfan, words may well be used to denote
senses other than the ones they are assigned to it through one of these three wadf

processes. [ shall call this type of usages non-wadf{i usages.

Non-wad{T usages constitute a type of majazi usage, but they are not the only
ones that constitute majazi usage. As a matter of fact, according to usulis, if the
intended meaning of a given word used in a speech occasion is its Sar{ sense,353 this
usage is considered to be the word’s hagqiqi sense. If not, it is considered to be its
majazi sense. The question that one asks at this point is “What is this wadf{i sense of

a word?” [ will now analyse wadf briefly.

352 For more information, see mu’awwal in section 3.1.4 above.
353 If there is no separate assignment of a given word to a sense by the religion of [slam, then its wadf lugawi is
the haqiqi sense.
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Human beings in a language community share, and agree upon, word-meaning
correlates that they inherit often from their parents, correlates that consist of words
along with senses that they signify. [ am using the word ‘senses’ in the plural on
purpose because some words may signify more than one sense, all of which are
known to the linguistic community and thus part of the language. In fact, usulis held
that there could be several occasions of name-giving processes that a given word may
have gone through, and therefore, it may have been assigned to different senses in

each of these name-giving processes.

Discussions among Muslim scholars of the origin of language was essentially
concerned with the establishment of word-meaning relationship for each word.354
How did human beings end up communicating with each other through sounds (later
also through written marks representing the sounds) denoting meanings? How did
people agree upon this enormously large body of word-meaning correlates in a given

linguistic community?

There were different theories even among Muslim scholars as to the origin of

language.355 However, according to the prevailing opinion, the language was taught

354 Weiss, “Language in Orthodox Muslim Thought”, 8.

355 See, Weiss, The Search for God’s Law, 118, Shah, Mustafa, “The Philological Endeavours of the Early Arabic
Linguists: Theological Implications of the tawqif-istilah Antithesis and the majaz Controversy (Part1)”, Journal
of Qur'anic Studies, 1, no.1 (199): 27-46 and “The Philological Endeavours of the Early Arabic Linguists:
Theological Implications of the Tawqif-istilah Antithesis and the Majaz Controversy (Part II)”, Journal of
Qur'anic Studies 2,no.1 (2000): 43-66.
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to Adam by God in its entirety. This view is based on verse 2:31, which translates,
“And He taught Adam all the names. Then He showed them to the angels and said,

"Inform Me of the names of these, if you are truthful in your claim.”356

Thus, scholars hold that the initial process of name-giving in human history
plays a central role in the establishment of the language. Regardless of the fact that
Adam was taught by God of all the names of all things initially, Muslim scholars also
hold that during the course of their development, particular words may have gone
through multiple processes of name-giving. During each of these a word may be

assigned to a different sense, a notion which I will now turn to.

Usulis such as al-Nasafi note that there are three types of name-giving
processes (wad{ al-lugha), through each of which a word may get assigned to a

different sense.357

Each of these senses is established as part of the language and shared by the

linguistic community. The first sense is the wad{i sense, or to be more precise, wadf

356 Gilia 58 () o¥ia slally 3 shal 08 A o 2o & K 2Ll 53 4 5, Weiss, “Language in Orthodox Muslim
Thought”, 19-20. For various reports on this, see Tabari, Abt Jatfar Muhammad b. Jarir, Tafsir Tabari: Jamif al-
Bayan fan Ta’wil Ay al-Qur’an, ed. S$Abd Allah b. §Abd al-Muhsin al-Turki (Dar Hijr, n.d.), 514-519.

357 A process of name-giving that takes place after the word was initially assigned to a particular sense may not
assign a new sense to the word. In this case, it is unnecessary to speak of “a new wad{ (name-giving) process.”
Therefore, anytime, for instance, the religion of Islam adopts the word-meaning correlates assigned previously,
one cannot speak of a Sarfi wadf in relation to a given word. In other words, if usilis speak of a word’s Sarft
sense, then it means that the sense that the religion of Islam (Sarifa) assigned to that word is different from the
one assigned to it primordially. Similarly, if one talks about the furfi sense of a given word, then it is likely that
it will be different from the sense assigned to it primordially or the one assigned by the religion.
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lugawi, which is the one determined in the primordial moment in time. The second
type of sense, which a word denotes wadfan (by virtue of being assigned to a
particular sense) is its furfi sense,3%8 the one determined by local conventions. Finally,
there is the sense determined by the Sarifa, which is referred to as the Sar{i sense, the
sense of a given word to which the word is assigned by the religion of Islam. All the
three senses of a given word, given all three types exist for a particular word,
constitute part of the language that is shared by the linguistic community, though at

different levels.

Let us assume (i) that one of the members of the linguistic community would
like to convey a meaning which he/she has in mind to another member of the same
linguistic community, (ii) that this meaning happens to be given a name through one
of the three name-giving processes so that the linguistic community in general is
already aware of this assignment, and (iii) that he/she decides to make use of this
already established word-meaning correlate to express his/her feelings. In this case,
this usage constitutes a wad{i usage (assigned usage) and the sense the word is used

in is referred to as al-mafna al-wadfi (assigned sense).

358 Weiss offers ‘postmordial’ as a translation for furfi sense, which is formed in correlation to its correlate,
namely, ‘primordial [sense]’ (Weiss, The Search for God’s Law, 122). Designation of the term postmordial sense
to furfi sense seems to overlook, however, sar{i sense.
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Similarly, if the speaker decides to coin a word, by which I really mean to make
wady, i.e. to assign a word to a meaning, this would constitute, I think, personal name-
giving, what [ may term as al-wadf al- saxsi,3>° a name-giving that is at the personal
level. If this happens to be adopted by other members of the linguistic community on
a local level, then I think this would constitute a wadf furfi.360 However, only one of
these would constitute the haqiqi sense in the eyes of ustlis, namely the Sarfi sense.
Therefore, if a word is assigned a sense by the religion of Islam different from its wadfi

lugawr and furfi senses, any senses besides the Sarfi sense constitute majazi senses.

359 This is itself an example of coining a word that we may refer to, [ propose, as wadf saxsi. However, | say this
with caution, as there may already exist a name given to such phenomena somewhere that I am not aware of.
However, for the purpose of making it easier for myself and for my readers, it is better to have a term, rather
than not having one in order to be able to deploy it to build more complex ideas. And if it is true that no other
name was assigned to that concept before, this will be a contribution to the field. In addition, as a practical
benefit, we will be able to assert more confidently that this is an example of wadf Saxsi. In addition, as [ noted
in section 3.3.2.3, the term wadf{ Saxsi seems to be very similar to the term ‘nonce word’ in linguistics (see
Crystal, A Dictionary of Linguistics, 329).

360 In fact, it seems that the term wadf (wadf lugawi) that usilis use is peculiar to the assignment done at the
primordial moment in time, and that it cannot be used for an assignment of a given word to a given meaning at
a later time. However, there may be yet another type of wadfi sense. It appears to me that wadf{i usage could be
divided into four types: wadf lugawi, an assignment assigned at the primordial moment in time and shared on
the linguistic community level, wad{ furfi, an assignment shared on a local community level, wadf $ar{i, an
assignment that the Sarifa established and made part of the language, and finally what I call wadf $axsi, an
assignment that is still on the personal level. All the four types constitute wadfi usage, which could be defined
as using a word in a sense that the word was assigned to. Usiilis may refer to a word used in one of its wad{t
meaning as mafnd haqiqi (often referred to as literal sense). (I am saying “may refer to” because if there is a
Sar{i sense assigned to a given word, then usiilis considers it the only haqiqi sense and consider even the sense
assigned to the word through wad{ lugawi as majaz). However, the fourth type differs from the other three
wadf{i usages in that it involves using a word in a sense that is not previously assigned to any other word and
therefore is not known to anyone else besides the coiner of the word. Therefore, I have called it wadf Saxst.
Besides these wadfT usages, there is also non-wadfi usage, which is using a word in a sense primordially
(wadfan, more precisely only the first three types of wad{) assigned to another word. Non-wad{T usage thus
constitutes majazi usage of words.
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Thus, the sense of a word to which it is assigned by the religion of Islam, that
is, its wadf{i Sarfi sense, constitutes its haqigi meaning while the other assigned senses
majazi meaning. Besides these wadfi senses, a given word may also be used in such a
way so as to denote senses which the word is not assigned to in the language. This
type of sense constitutes a non-wadfii sense and is also referred to as a majazi
(figurative) sense. Context plays a crucial role3¢! in determining whether the word is

used in the hagqiqi or in a majazi sense.

The categorization presented in section 3.3 above focused on the phenomenon
of word-meaning correlation and offered sub-categories according to clarity or
ambiguity of word in denoting meaning. It was not a division that took into account
whether a given word’s intended meaning is its haqiqi or a majazi sense thereof. The
present categorization is based on actual language usage and takes context into

consideration.

In actual speech conditions, be they written or spoken, we may go beyond the
assigned meanings and use words in such a way as to denote senses conventionally
denoted by other words. Compare, for instance, the use of the word ‘pen’ in “Writing
with a pen is more enjoyable than typing on a computer,” (a sentence I dealt with in

section 2.7 above), with its use in the following sentence: “The pen is mightier than

361 Weiss discusses this role on several occasions in his book. See, for instance, Weiss, The Search for God’s Law,
114.
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the sword”. Let us analyze the word “pen” here. Due to our knowledge of the concepts
of “pen” and “sword”, we are convinced that normally a pen cannot be mightier than
a sword. This leads us think that the word “pen” is not used here in its primordial
meaning, the meaning assigned to it initially, but rather, to denote another meaning,
which is the meaning conventionally denoted by another word. This could be the

word film ‘knowledge’, which the pen is a tool of.

If a word is assigned a wadf{ Sarfi sense and on a particular occasion used in its
wadii Sarfi sense, then it is called haqgiqa, and this usage is referred to adverbially as
hagiqatan. When it is used, however, in a meaning other than its wadit Sarfi sense,
then it is called majaz, and this usage is referred to adverbially as majazan. On the
other hand, if the word has no wadf sarfi sense assigned to it, then its wadf lugawi is
its haqiqi sense and all the other senses its majazi senses. This constitutes the focus

of this section.

As seen in the first classification, at least according to the Hanafis, the
boundaries of a given word used majazan, as is the case with “pen” here in the above
sentence, can also be limited by the linguistic devices mentioned above.3¢2 In other
words, the categories that constitute the first division of words are applicable to

words used in both the hagiqa and majaz senses. Therefore, one can speak of a word

362 See section 2.7 above.
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used in a majazi sense as being xass or famm or mutlaq or mugayyad just as one can

speak of a word used hagiqatan as such.

The division between haqiqa and majaz plays a crucial role in determining the
outcome of the process of interpreting the texts of Islamic law. Consider the verse
from the Qur’an that I mentioned as an example at the beginning of this work, “As for
the male and female thief, cut off the hands of both...”363 Should we take the verb “to
cut” literally and punish the thief with amputation of his/her hand? Or should we take
the word “to cut” to mean “to prevent,” rather in a figurative sense, and punish the
thief using any appropriate means that would prevent him/her from stealing again,
such as imprisonment? (Here taking the part, i.e. his/her hand, to represent the
whole, i.e. the person is a figure of speech in the science of baladga in Arabic called al-
majaz al-mursal (synecdoche)). Or from another angle, should we take the imperative

form to be referring to an obligation or to a recommendation?364

People go beyond already established correlates of word-meaning (wadfi
usage) and assign words to meanings of other words, which constitutes majazi usage.
And given that the text of the Qur’an is revealed in Arabic and is full of majazi usages,

scholars such as al-Nasafi thus needed a linguistic theory that would allow them to

363 Qur’an 5:38.

364 To use Searle’s terminology on this for comparison, what is the illocutionary force of the verse, and what
would be the perlocutionary act resulting from this verse? For a discussion of locutionary act, illocutionary act,
and perlocutionary act, see Parker, Linguistics for Non-Linguists, 14-15.
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establish a consistent legal system that is bound by it, as this would allow them to
answer questions posed in the previous paragraph. What are the rules, if any, for
using a word in a sense that is wadfan assigned to another word? Such questions
needed to be given an answer within a linguistic theory that ustilis strove to establish,
a theory that is ideally internally consistent and in line with the principles of the
sources of Islamic law. To this end, al-Nasafi included in his discussion of linguistic
categories for interpreting the sources of law such categories as haqiqa, majaz, sarih,
and kinaya, which I will now turn to.
3.5.1. Haqiqa

According to al-Nasafi, haqgiqa (literal meaning) is the name of a word whose
intended meaning on a particular speech occasion in which it is used is its wadfi
(assigned) meaning.36> As [ have pointed out in the previous section, the haqiqi sense
of aword could be lugawi, furfi, or Sarfi. Yet, if there is a Sar{i sense assigned to a word,
then its sole haqiqi sense is its Sarfi sense. A haqiqa word’s legal ruling (hukm) is that
it denotes its wad{i sense.366 Again, what is meant by wadfi sense is a given word’s
wadyfi Sarfi sense if there is one, which renders its wadf lugawi and wadf furfi (given

that it has one) senses majazi, as discussed in the previous section.

365 The original text reads “amma I-haqiqatu fa-ismun li-kulli lafdin urida bi-hi ma wudifa la-hu” (see al-Nasafi,
al-Manar, 1, 154).
366 Molla Jiwan, Nir al-Anwar, 1, 155.
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There are, in fact, no hard and fast boundaries that separate such topics as
haqiqa, majaz, etc., and I shall have to cross the lines in discussing majaz. Therefore,
most of my attention, at least for now, will be given to majaz. As a result, I will keep
this discussion of haqiqa somewhat brief and move on to the next section, namely
majaz.

3.5.2. Majaz

Al-Nasafi defines majaz (figurative meaning) as the name of a word whose
intended meaning on a particular speech occasion is other than its assigned (wadfi)
meaning, that is to say, a non-wadfi meaning, on the strength of a relationship

between the assigned meaning and the non-assigned meaning.367

There are rules for going beyond the conventional usage of word-meaning
correlates. Otherwise, i.e. if one could use a given word in a sense assigned to any
arbitrarily chosen word, this would cause a breakdown in communication between
people. Therefore, usilis state that there has to be a relation between the two

meanings (i.e., the assigned meaning and the non-assigned meaning).368

The relationship between the two meanings is not rugn (a constituent part) of

majaz but rather a condition (Sart) of it, however. The necessary element for majaz

367 The original text reads “wa-amma I-majazu fa-ismun li-ma urida bi-hi gayru ma wudifa la-hii li-mundsabatin
bayna-huma” (see al-Nasafi, al-Manar, 1, 155).
368 Molla Jiwan, Nir al-Anwar, 1, 155.
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is, in fact, to find a garina—which could be translated as a ‘contextual clue’ helping to
draw the lines of the meaning of a given word— that would indicate that the literal
sense of the word cannot possibly be meant on a particular occasion. For instance, the
word yatama in the verse wa-atu I-yatama amwalahum (Give to the orphans their
wealth.) cannot be used in its hagqiqi sense, as orphans are given their wealth only
after they reach puberty, which is something based on another indicator.3¢? Those
who have reach that age are no longer called yatim. Thus, the word yatama (sing.
yatim) should be considered on this particular occasion as a majaz. There are
different kinds of majazi usages, which are often dealt with under film al-bayan in
balaga works.370 In fact, one of the ways majazi usage is done is by referring to
something with either its past status (iftibar ma kana) or its future status (iftibar ma

yakun). The former is used here in this particular usage of the word yatama.

369 This has to do with reconciliation of conflicting indicators on legal matters. In fact, it is not uncommon in
Islamic Jurisprudence to have several indicators from the sources of Islamic law that offer conflicting solutions
to a given legal question. There are several ways a mujtahid may use to overcome these conflicting reports
through different processes such as abrogation and textual selection. Another frequently used method is
figurative interpretation. A mujtahid faced with conflicting reports may interpret one of them as figurative
(majazi) and thus will be able to base his legal ruling on the report used in either the literal or figurative sense,
as they are no longer in conflict on the same level of reality. In other words, a mujtahid considers the conflict to
be superficial by asserting that one of the reports that appear in conflict with the other(s) is used in a figurative
sense, and therefore poses no question as to the integrity of the legal ruling he may base on the report(s) used
in literal senses. [ assume that the opposite could also be the case: it may also be that a mujtahid considers the
report with the figurative language to serve as the basis for his hukm simply because the law maker, the author
of the main sources of Islamic Law, i.e. God, may have expressed His intended meaning in a figurative way in
that particular instance, such as is the case with the verb lamasa in lamastum ([when] you touched) which
unlike Safifi scholars, Hanafls interpret figuratively as meaning “you had intercourse.” There are rules and
conditions that govern the intellectual process of the figurative usage of words and interpretation of such
usages.

370 See, Bolelli, Beldgat, 33.



208

Therefore, the verse means: “Give their wealth to those who have reached puberty

who were previously called orphans.”

3.5.3. Sarih

Al-Nasaf1 defines sarih as a word whose intended meaning, be it haqiqa or

majaz, has become completely clear.371

Molla Jiwan mentions that the clarity of the intended meaning is not thanks to
a qayd but rather due to its common usage.372 Because it does not need any qayd,
Molla Jiwan mentions, nass and mufassar373 are excluded from the definition of sarih.
To illustrate, we can consider the sentences “anta hurr” and “anti taliq”, the meanings
of both of which are clear due to common usage. In other words, we do not need to
ponder on the literal meaning of the sentence “anti taliq” and then see the relation it
has to the intended meaning here, which is a speech act to divorce a woman, and
finally make the conclusion that this is a majazi usage, because it is crystal clear to
members of the linguistic community what each of these sentences means without

them needing any clue indicating the intended meaning of such words.

The hukm of sarih is to base the ruling on the sentence itself and to put it into

the position of its meaning even if this [substitution] would cause any

371 Al-Nasafi, al-Manar, 1, 242.
372 Molla Jiwan, Nir al-Anwar, 1, 242.
373 These are subject matters of the second categorization of lafd. | will deal with these in section 3.3.
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inconvenience.374 In other words, Molla Jiwan explains, the speaker does not need to
intend the meaning of a sarith word. For instance, if he intended to say “Subhana llah”
but “anti taliq” (I divorce you!) rolled of his tongue, the divorce goes through even if
he has no intention whatsoever to divorce his wife.375 Similarly, Molla Jiwan adds,
such sentences as “biftu” or “istaraytu” are also sarih words, and therefore the mere
usage of these words causes the acts of selling or buying.376
3.5.4. Kinaya

Al-Nasaf1 defines kindya as a kalam, be it a hagiqa or majaz, whose intended
meaning is obscured, and thus its meaning is only understood with the presence of a
qarina (contextual clue). For instance, what is meant by a given personal pronoun
cannot be known by itself; rather, it requires textual or extratextual clue(s), to make

the referent of the pronoun known to the listener/reader.377

Its legal ruling is that there is no legal obligation to act on it except [when it is
accompanied] by the intention of the speaker.378 Therefore, for instance, Molla Jiwan

states, that with the sentence “anta ba’in”, divorce does not take place unless the

374 Molla Jiwan, Nir al-Anwar, 1, 242.

375 These topics have much to do with the speech acts in pragmatics proposed by Searle, e.g. locutionary,
illocutionary, and perlocutionary acts. See, for instance, Parker, Frank, Linguistics for Non-Linguists (London:
Taylor and Francis Ltd., 1946, 10-21).

376 Molla Jiwan, Nur al-Anwar, 1, 242.

377 Ibid, 243.

378 Searle proposes that in order to perform a speech act, one of the felicity conditions is that the speaker must
have appropriate intentions to perform the act (see, Parker, Linguistics for Non-Linguists, 14), which is similar
to the case here with kinaya words.
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speaker intends it.37? This is because the word “ba’in” means leaving, and the
sentence “anta ba’in” has come to mean that “we left each other,” that is, “we are no
longer together.” Through this, one can speak of ending the relationship of marriage
and friendship, etc. Therefore, Molla Jiwan notes, the meaning of the word “ba’in” is
obscured/ambiguous and needs clarification through intention of the speaker or an

clue of hal or other clues.380

It is worth highlighting the relationship which sarih and kindya have with
haqiqa and majaz. Sarih and kinaya can denote a majazi or a haqiqi sense. In fact, sarih
is a word whose meaning is clear due to the common usage of the word in a particular
sense, to which the sarith word signifies clearly without any doubt. This sense could

be a haqiqi sense or a majazi sense.

The same applies to a kinaya word, whose intended meaning is not clear to the
addressee(s) until further clarification revealing the intention of the speaker is
present. The intended meaning of a kinaya word, which the word itself cannot signify
clearly, could be its hagqiqi sense, i.e. the sense to which the word was assigned

through wadyf, or a majazi sense which the word happens to be used majazan.

379 Molla Jiwan, Nir al-Anwar, 1, 243.
380 [bid, 243.
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3.6.ANALYSIS OF THE THIRD CATEGORIZATION: BUILDING THE THIRD PART
OF THE GENERAL FRAMEWORK

Figure XVII

Making the 3rd categorization

Practical way of name-giving

Communication problem on the part of the addresser: lack of words assigned to signify such concepts

[Resolves the problem of referring to a conpcept with no name
in language to some extent

Communication problem: Due to the hagiqa - majaz dichtomy, there is ambiguity as to
the intended meaning of many words

. o . - Solution: addressee uses extratextual clues to understand the intended meaning of the word, be it haqgigi or
Solution: addresser uses textual clues to indicate that the word is used in its majazi as in using the state of being angry or discussions about divorce between spouses as an indicator to
haqiqi sense as in {@irun yatiru bijanahayht the intended meaning of the sentence 'anta bafin'

mufassar
u'awwal (different from the one}

that evolves from mustarak)

Further benefit of the solution for communication: Due to common usage of such words in either

haqiqi or majazi sense , people no longer need to mention the textual clues, so they stop
mentioning them as a solution to the ambiguity as to the haqiqa - majaz dichtomy
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Figure XVII represents the formation of the linguistic categories which ustilis
place under the third categorization. Making use of words already assigned to (a)
given sense(s) to signify another concept previously unknown to the community and
thus had no name in the language is, as explained in my analysis of the second
categorization, useful in solving the side-effect 3, which is represented in Figure XVII
with a yellow box. However, it leads to another ramification: the custom of using
words to signify senses other than the assigned ones, which is represented with

another yellow box in the figure above.

This ramification itself gives rise to ambiguity as to the meaning of many
words. In fact, due to the fact that it is possible that on an actual speech/writing
occasion, people go beyond the established word-meaning correlates, a given
addressee may well take any given word that he/she may be hearing/reading as not
signifying its mawdif lah sense (wadii sense, i.e. the sense it was assigned to) but
rather a majazi sense. Such words having the possibility of being used in a majazi
sense in addition to being used in their haqiqi sense are called kinaya. This is

represented with a light green box in the diagram above.

To resolve this ambiguity, i.e. whether a given word is used in its haqiqi sense
or in a majazi sense, one makes use of textual clues provided by the addresser

clarifying the intended meaning of a given word by indicating whether it is used in a



213

majazi or haqiqi sense. Then the word turns into mufassar, as explained above.381 Due
to the fact that in such a way of resolving ambiguity, the contextual clue (garina) that
is being used is siyaqiyya/textual, the word turns into mufassar because it involves a
tafsir (explanation) on the part of the addresser. On the other hand, if a garina that is
being used to resolve this ambiguity is haliyya, it involves no tafsir (i.e., explanation
of the intended meaning on the part of the addresser). It rather involves ta’wil
(interpretation) on the part of the addressee to interpret the intended meaning of the
addresser. As a result, interpretation based on ta’wil, which is in turn based on garina
haliyya, leads to the linguistic category of mu’awwal,382 not mufassar. Qarina haliyya
(which seems to be what is referred to as ‘extratextual clue/evidence’383 in modern
linguistics in the sense that it is what provides information about a
sentence/utterance while being outside of the sentence/utterance), such as the
discussion of divorce or the state of one being angry, are used to interpret words with
kinaya, i.e. words that can be used in haqiqi and majazi senses. As a result, there are
two ways to resolve the ambiguity of a given word with kindya: to use a textual clue

(qarina siyaqiyya/qayd) which involves a tafsir (explanation) on the part of the

381 See section 3.5.4.

382 Note that this mu’awwal is not the one that evolves from mustarak.

383 In linguistics, ‘context’ is used in different ways. For instance, writers distinguish ‘verbal context’ and
‘situational context’, while others use terms like ‘co-text’ (for the language type) and ‘context’ for the situational
one. For more information, see Crystal, A Dictionary of Linguistics, 108-110.
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addresser or to use an extratextual clue (qarina haliyya) that involves ta’wil

(interpretation) on the part of the addressee.

There is a further benefit of the use of textual clues. In fact, presumably thanks
to the common usage of some kindya words along with textual clues to indicate
certain senses, people stop mentioning the textual clues explicitly to reduce the time
spent expressing the thought. As a result, such a word (or phrase or sentence for that
matter) that clearly signifies its intended meaning, be it haqigi or majazi, not thanks
to any garina but thanks to common usage384 is then called sarih, as | explained above.
Because the clarity of sarih is due to its common usage in a certain sense and not to
an qarina that indicates the intention of the speaker/writer, in Figure XVII I drew
sarth as a category of word-sense that comes into existence due to common usage and

not through a qgarina.

384 Molla Jiwan notes that the clarity of sarih is accomplished through its usage (istifmal) among members of
the linguistic community, so there is no need for a qarina. Therefore, he adds, sarih differs from mufassar and
nass, as their clarity is due to the intention of the speaker or another clue (qasd al-mutakallimi wa-I-qard’ini)
(see Molla Jiwan, Niir al-Anwar, 1, 242). Apparently, what he means by “the intention of the speaker” should be
an intention that is expressed in language, of course, as otherwise, i.e. if the intention is not put into words, then
the hearer/reader would not have access to it, and as a result, such an untold intention would not make the
ambigious word/sentence the speaker/writer has previously said clearer.
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3.7.FOURTH LINGUISTIC CATEGORIZATION: ACCORDING TO MASRIFAT
WUJUH AL-WUQUF SALA AL-MURAD

As we have seen, in the first and the third categorization, ustlis focused their
analysis on the smallest independent unit of language, that is the word. However, in
the second categorization, their analysis was centred on kalam (utterance). The same

applies to their analysis in the fourth categorization, as Molla Jiwan notes.385

The idea behind this categorization is that an utterance can denote several
propositions, which I can call “information” that consists of a complete thought, as in
“ra’aytu fulanan hina ja’ani I-qawmu” (I saw such and such when the people came to
me). This sentence by itself denotes the following information: “The people came to

me” and “I saw such and such.”

Furthermore, from the sentence “I saw the man when the people came to me”,
we can also infer that the speaker/writer who saw the man kept his/her eyes open at
the moment when he/she actually saw the man. Such questions as “Can a mujtahid
derive a legal ruling based on each of these propositions?” and “Would each of these
propositions that one can derive from the sentence carry the same authority?” come

to mind immediately. Al-Nasafl and other usulis sought to find answer to questions

385 He says at the beginning of his discussion of the third category when commenting on the word kalam which
al-Nasafi uses when defining the category of dahir, “wa-fi izdiyadi lafdi I-kalami isaratun ila anna hada t-tagsima
mimma yatafallaqu bi I-kalami ka r-rabifi kama anna l-awwala wa-t-tdlita yatafallaqu bi I-kalimati” (Molla
Jiwan, Nir al-Anwar, 1, 141).
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such as these and present their answers within a consistent meaningful theory for
deriving meaning from an utterance. This theory resulted in four ways of deriving

meaning from an utterance.386

According to the majority of Hanafi usilis,387 there are only four valid ways of
deriving meaning from an utterance.388 These are istidlal bi-fibarat al-nass, istidlal bi-
isSarat al-nass, istidlal bi-dalalat al-nass, and istidlal bi-iqtida’ al-nass. Accordingly, Iafg
that denotes the meaning in one of these four ways can be referred to as (al-lafd) al-
dall bi-fibarat al-nass, (al-lafd) al-dall bi-iSarat al-nass, (al-lafd) al-dall bi-dalalat al-

nass, and (al-lafd) al-dall bi-iqtida’ al-nass respectively.

At this point, I shall briefly talk about al-Nasafi’'s methodology for covering this
categorization of kalam.38° In fact, he arranges the four ways of deriving meaning

from an utterance in accordance with the gatfiyya (definitiveness) of the meaning

386 By this, what is really meant, it seems to me, is a sentence that denotes at least a complete thought.

387 Biiyilik Haydar Efendi, Usul-i Fikih Dersleri, 260.

388 Besides these four, there are other ways of deriving meaning from a text/speech that are considered valid
by Imam Safif1 and others. For instance, Imam SafiSi considers mafhiim muxdalafa to be a valid way of deriving
meaning from a text. The majority of Hanafis, however, consider only the four ways of deriving meaning from
a text/speech to be valid. Accordingly, the majority of Hanafis consider mafhiim muxalafa, which they call
“taxsis al-Say’ bi al-dikr”, to be an invalid way of deriving meaning from a text/speech. To illustrate, according
to mafhim muxalafa, the sentence “Zaydun katibun” (Zayd is a writer) necessitates that people besides Zayd
cannot not be writers as the speaker/writer only mentioned Zayd as being a writer. The Hanafis consider this
to be unacceptable. For more details on why they refute the validity of mafhiim muxalafa, see Biiyiik Haydar
Efendi, 259-261.

389 As I mentioned, usulis’ discussion centres on kalam in the second and the fourth categorization while their
focus is on the word in the first and the third categorization.
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derived from each, and he starts with the strongest one in terms of gatfiyya and then

proceeds to the discussions of less strong ones in turn, thus covering all the four.

When discussing individual ways of deriving meaning, al-Nasafi first provides
his definition of the category followed by an illustration of the definition with an
example from the Qur’an. Then he talks about how the way of deriving the meaning
in question is related to the previous one.39° In other words, instead of comparing the
first with the rest and repeating the same with all four, al-Nasafi —who, as |
mentioned, arranges them in descending order in terms of qatfiyya— only compares
the current one with the most recently mentioned one. This is a rather clever way of
comparing four variables with each other in terms of economy. Covering all the four
ways of deriving meaning from an utterance and comparing each with the previous
one, al-Nasafi is thus able to compare all the four ways with each other in a very

organized manner.

As we will see, the meaning derived through the first three ways of deriving
meaning from an utterance are qat{i because all the three meanings, be they “mawduf
lah of the lafd” or “the meaning of the mawduf lah,” are attributed to the nass. Since

the nass is qatfi, its meaning or the meaning of its meaning is also considered gat{1.3°1

390 As will be seen shortly, as always, Molla Jiwan steps in to explain almost every remark al-Nasaft makes.
391 Bliyiik Haydar Efendi, Ustil-i Fikith Dersleri, 252.
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Before I deal with individual ways of deriving meaning from an utterance, |
would like to first show the place of these ways of deriving meaning within the
general framework I am building in this work. In fact, my contention is that the
practical way of name-giving, which human beings use to deal with the inherent
nature of language as a medium of communication that [ talked about earlier naturally

leads to the existence of these ways of deriving meaning from an utterance.

As noted in section 2.4, to communicate, human beings use words/names to
refer to entities, but there are an almost infinite number of entities in the world to be

named, which is called ‘the inherent nature of language’ in this work.

To overcome this difficulty, theoretically there are two solutions. The first is
the more straightforward, though hypothetical392 one: to name each and every one of
the entities using a distinct name. This would lead to no confusion as to the scope or
contents of any given word and thus aptly called ‘the ideal way name-giving’ in this
work. Since this is not practical and probably impossible for us to accomplish, we
need a way around to accomplish, at least to some degree, the desired clarity of
expressions. The solution to this is first to group individual entities under classes and

sub-classes in accordance with their mahiyya (quiddity) using the jins and fasl

392 | am using the word ‘hypothetical’ to refer to something that exists only as an idea or concept (for details on
the various meanings of word ‘hypothetical’, see

https://www.collinsdictionary.com/dictionary/english /hypothetical).
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method. Then we give a name for each (sub-)class. Following, we use the name of each
(sub-)class to refer to individual objects that are grouped under each (sub-)class.
Since the name stands for an almost infinite number of individual entities, however,
we use linguistic devices such as adjectives to limit the potential individual entities

within the (sub-)class name being referred to.

Referring to individual entities using (sub-)class names, which is the case with
the second option for communication, instead of referring to each individual using an
individual name as in the first option, is realistic and practical. However, since we are
already using this second option, there are some ramifications to the second option
that we may not appreciate without a close investigation into these. Such an
investigation has, in fact, been done by ustilis, and I argue that the outcome of this

research is the linguistic categories that we see in usul al-figh works.

Without realizing the fact that this investigation is, in fact, an attempt - and
rather a successful one — to understand and work on the ramifications of the second
option of attaining, to some degree, the desired clarity in communication, we shall not
be able to appreciate the linguistic categories ustlis advanced in their usiul works. To
appreciate the ramifications of the second option, it is useful, for the sake of argument,
to suppose that the extreme case, which is the first option in which we name each

individual entity using a single individual name, was adopted.
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In this hypothetical situation, since each name stands for a distinct mafna,
meaning, members of a linguistic community that agreed on the body of such name-
meaning correlates would not have any issue of ambiguity or indeterminacy when

communicating.

The fact that we would have given to each potential mafna a distinct name also
means that we would have given a name to a given item on each and every occasion
of reference. For instance, we would have to refer distinctively to a pen which we saw
yesterday on Ahmet’s desk compared to the same pen we saw on his desk today. We
might therefore have called “the pen I saw yesterday on Ahmet’s desk”, say ‘x’, and
“the same pen I saw today in his desk”, say, ‘v’. Further, we would have even called
the meaning that [ can express with a whole sentence in English as “The pen I saw on
Ahmet’s desk yesterday was quite nice.” using a specific “name”393 like ‘A’. If this was
the case, I would have just uttered the sound ‘A’, and what would be understood by
another member of the linguistic community would have been the meaning “The pen
[ saw on Ahmet’s desk yesterday was quite nice.” One can take this to an even greater
extreme and talk about naming each event with a distinct name such as a particular

allophone of the sound of ‘A’ represented with the symbol of ‘A133’.394

393 Conventionally we do not refer to a letter like ‘A’ with the word “name”. What I mean by name in this
particular context is that which stands for a particular meaning even though this may be as short as a letter.
394 Since there is an almost infinite number of potential ways of producing the sound ‘A’, there would have been
no problem finding names for such a large body of meanings we would have given a name.
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To further illustrate, let us assume that in such a hypothetical situation, the
linguistic community we live in named all the body of the sentences that constitute
the present work as it is with a distinct name of a particular sound ‘A’ that could be
represented as, say, ‘A131399ukdk . Then I, as a member of this hypothetical linguistic
community, instead of producing this piece of literature that consists of thousands of
words, would have just uttered the sound ‘A131399ukdak’, and the whole piece of
information would have been understood by another member of the same linguistic
community. Having thus illustrated the hypothetical situation of giving each and
every entity around us a distinct name, [ can now turn to ramifications of not having
such a hypothetical, yet ideal, way of naming and instead using the second option,

namely the practical way of name-giving.

The practical way of name-giving was, as mentioned above, to make use of class
and sub-class names to refer to each individual entity and limit the potential referents
with certain linguistic devices such as time and place references and adjectives as in
example [ mentioned above “The pen I saw on Ahmet’s desk yesterday was quite
nice”. This also limits the almost infinite number of potential referents of ‘pen’ to

probably the one that the speaker saw at such and such a place and time.

To further clarify the ramifications of the practical way of name-giving, let us
now compare it with the first hypothetical option, namely the ideal way of name-

giving. In the practical way of name-giving, we have to use linguistic devices such as
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adjectives, which is not the case in the first option. The function of such devices, as |
mentioned, is to serve to limit the possible referents by a class or sub-class name. In
other words, they are not mentioned in an utterance for their own sake, but rather, to
allow communication based on a limited number of names for an almost infinite
number of individual entities. Consider for instance, the sentence above “The pen |
saw on Ahmet’s desk yesterday was quite nice.” The core of this sentence is “The pen
was nice”, which ustlis refer to as fibarat al-nass. The secondary sentence (clause)
embedded into the whole sentence is “I saw [the pen] in Ahmet’s desk.” This
altogether functions as an adjective (adjectival) to limit the potential referents of the

class name ‘pen’. Ustilis refer to this secondary sentence as isarat al-nass.3%°

Thus, both fibarat al-nass and isarat al-nass contain meanings. There are also
other mafani (pieces of information) one can draw from the whole sentence,
however. These are not mentioned explicitly in the utterance. Rather, the mafani
mentioned in a given utterance require other mafani not mentioned explicitly in the

text, which ustlis refer to as “lawazim” of the mafani mentioned explicitly in the text.

These pieces of information, although not mentioned in a given utterance,

occur either before or after the mentioned ones. Usilis call the lazim (singular of

395 There is a disagreement over whether {ibdrat al-nass or iSarat al-nass refers to the utterance (lafg) itself or
the signification (dalala), as al-Laknaw1 notes. Like Molla Jiwan, I prefer the convention to use them to refer to
the utterance itself. For more information over the disagreement, see al-Laknawi, Qamar al-Agmar, 1, 247.
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lawazim) that occurs before the mentioned ones as “lazim mutaqaddim” and the lazim
that occurs after the pieces of information which are mentioned in a given utterance
occur as “lazim muta’axxir”. Before I say more on the two types of lazim, let me talk,
rather briefly, about how these two types of lazim relate to the general framework |

am building in this present work for my analysis of the categorizations of /afd.

Another ramification of the practical way of name-giving is that it takes more
time to express meanings as in the above-mentioned example “The pen I saw on
Ahmet’s desk yesterday was quite nice.” In the hypothetical option (i.e. ideal way of
name-giving), we would name the meaning that this sentence denotes as ‘A’, which
would have been a very fast mode of communication. And since all we need is a single
sound of, say, “Asdfsawe11133° to communicate, we would have included such other
pieces of information as “I entered Ahmet’s room at the university yesterday and
then...” as in the following: “I entered Ahmet’s room at the university yesterday, and
then [ was going to get the book he left for me on his desk. Then I saw a pen on his
table. I think it was nice.” Why not? After all, we want to be clear, and we are not
limited as to the number of name-meaning correlates we can memorize and agree
upon as the linguistic community nor do we have any limitation with regard to the
size of the information contained by words. In the second option, however, since we
are limited as to the number of name-meaning correlates that we can memorize and

agree upon, we need to use linguistic devices to limit broad class or sub-class names
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that include an almost infinite number of entities. This is a very time-consuming way
of communicating compared to the communication where the ideal way of name-

giving is used.

To reduce the time spent in this way of communication, we use another device,
which is to omit pieces of information in a way that ideally39 does not hinder
communication.397 Such pieces of information are called hadf (omission) in balaga
and lazim in usul al-figh. For instance, from the sentence “The pen I saw on Ahmet’s
desk yesterday was quite nice.” we can infer pieces of information that either occur
before or after the speaker saw the pen. For instance, we can infer that the speaker
actually had to look at Ahmet’s desk in order for him/her to express the fact that
he/she thinks the pen was nice. The speaker omitted the mafna of “I looked at
Ahmet’s desk” in his/her speech. In other words, he/she did not put this meaning into
words. However, what is meant in this omitted sentence, we can say, is necessary in
order for what is mentioned in the speaker’s speech to take place. In effect, the
speaker cannot possibly say what he/she actually said, which is his/her saying that

the pen was nice before looking at Ahmet’s desk, which is not mentioned in the speech

396 There may be cases where a speaker may omit pieces of information needed to allow communication with
hearers. This could be done either on purpose or unintentionally. This is one reason why sometimes people ask
for clarification.

397 This is not peculiar to linguistic communication. Consider, for instance, scenes that are not shot or included
in a movie. Why would they in a movie, for instance, show the hours the characters spend in sleep unless the
subject matter requires this?



225

at all. Because what is mentioned in the speech cannot possibly occur before what is

omitted occurs first, it is referred to as “lazim mutaqaddim” by ustilis.3%8

We can also infer that the speaker had a feeling of appreciation when he/she
actually saw the pen and made his/her statement. Therefore, we can say that the
speaker omitted an utterance that would denote the meaning in “I liked it.” I believe

that such an omitted part is what ustlis refer to as “lazim muta’axxir”.39°

Besides these two types of lazim meanings, one can also infer other meanings
from a given utterance. For example, one can infer from the sentence “The pen [ saw
on Ahmet’s desk yesterday was quite nice.” that since the speaker considers that
particular pen to be nice, there can be no other pen that she/he may like better.
However, meanings of this type derived from a given utterance would not necessarily
be true. Therefore, Hanafis consider deriving such meanings that are not necessarily
inferred from mentioned parts of a given thought (i.e. from a sentence/utterance) to

be invalid for basing legal rulings on.

To sum up, ustlis want to base their legal rulings on sound evidence. However,
there are different meanings I can derive from an utterance. As we have seen, there

are two meanings a given utterance can denote through itself. These are fibarat al-

398 See for instance, Biiylik Haydar Efendi, Usul-i Fikih Dersleri, 254-255. Lazim mutaqaddim is also referred to
as muqtada’ (see for instance, Molla Jiwan, Nir al-Anwar, 1, 260), but I prefer lazim mutaqaddim over muqtada’
as it allows comparison with its correlate lazim muta’axxir better.

399 Bliyiik Haydar Efendi, Usul-i Fikih Dersleri, 254.
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nass and isarat al-nass. Due to the inherent nature of language, I proposed, speakers
skip putting every detail of the meaning they have in mind into words where the
practical way of name-giving is in use, as this allows them to communicate faster.
Ideally this still allows communication because hearers can infer the omitted parts if

they ponder upon the mentioned ones.

At this point, one naturally asks “Is it valid to base legal ruling on such inferred
meanings?” Ustlis propose that for such an inferred meaning to serve as a basis for
legal rulings, it has to occur necessarily, either before or after the utterance. If such a
necessary meaning occurs before the utterance, this omitted part is called “lazim
mutaqaddim” and deriving such a meaning is referred to as “al-istidlal bi-iqtida’ al-
nass”. If such a necessary meaning, on the other hand, occurs after the utterance, it is
referred to as “lazim muta’axxir”, this type of inference being referred to as “al-istidlal
bi-dalalat al-nass.” Besides these two lazim meanings one can infer other meanings,
but these do not necessarily occur and are thus not considered to be sound to base a
legal ruling on. This must be the reason why ustlis term the meanings derived

through the valid ways of inference lazim (necessary).

Thus, the practical way of name-giving, which human beings use to overcome
the difficulty of what I refer to as the inherent nature language naturally leads to the
formation of four ways of deriving meaning from an utterance. Now, I turn to usulis’

discussion of these.
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3.7.1. al-Istidlal bi-fibarat al-nass

Al-Nasafi defines al-istidlal bi-fibarat al-nass*%° as the act [of the mujtahid] in
determining what the utterance (kalam) is said/put together (siqa) for.#01 In other
words, the process of deriving the primary intended meaning from an utterance is
called “istidlal bi-fibarat al-nass”. To put it different, istidlal bi-I-fibarat al-nass is the
act of a mustadill*Z upon the sense of a given utterance which the utterance is
primarily uttered to convey. Accordingly, an utterance when it denotes such a

meaning is referred to “al-lafd al-dall bi-{ibarat al-nass”.*%3

The key term here is siyaq, which distinguishes {ibara*°* from the other three
ways of deriving meaning from an utterance. Siyaq refers to the way an utterance is

constructed4% to signify a particular meaning. To illustrate, consider the sentence,

400 As we have seen, the word nass is the name of a category of word under the third categorization where the
analysis was centered on the clarity or ambiguity of a word in indicating its meaning. Here, however, the word
nass refers especially to the text (nadm) of the Qur’an, which could be of any category including, but not limited
to, nass, dahir, mutasabih, mufassar:etc., as Molla Jiwan and al-Laknawi note (see Molla Jiwan, Nir al-Anwar, |,
247 and+al-LaknawT, Qamar al-Aqmar, 1, 247).

401 Al-Nasafi, al-Manar, 1, 247.

402 Al-Laknawl, Qamar al-Aqmar, 1, 247. Mustadill refers to person who uses a text in the Qur’an or the Sunna to
derive legal rulings. It seems to be a synonym of mujtahid.

403 Molla Jiwan notes that al-NasafT’s treatment of the category of istidlal bi-fibarat al-nass suggests that al-
Nasafi considers it among the categories of nadm, i.e. the word. Therefore, because istidlal is not among the
categories of words, Molla Jiwan finds it inapf)ropriate to centre the discussion on the process of deriving
meaning from the sources, i.e. on istidlal. He seems to suggest that it is more appropriate to focus the discussion
on the word and to speak of al-lafd al-dall bi-fibarat al-nass rather than istidlal bi-fibarat al-nass (see Molla
Jiwan, Nir al-Anwar, 1, 247). i

404 Usulis sometimes refer to fibarat al-nass simply as fibara. The same is true for all the four types of istidlal.
(See, for instance, Molla Jiwan, Niir al-Anwar, 1, 248). Sometimes, I will also make use of such abbreviated forms
for the sake of economy.

405 Wehr and Cowan, A Dictionary of Modern Written Arabic, 517. This meaning seems to match with the
meaning of ‘syntax’ as it is sometimes used in linguistics today, which is “...the ways that words can be put
together, or are put together, in order to make sentences.” (see the entry for the word “syntax” in Collins
dictionary https://www.collinsdictionary.com/dictionary/english/syntax).
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“When the people came to me, [ saw such and such.” The core/focus of the sentence
is “I saw such and such.” In other words, the speaker produces this utterance to
convey to the hearer the information that he/she saw such and such. The other part
of the utterance, namely, “when the people came to me,” only serves, in the way the
speaker puts the two parts of the utterance together (i.e. in this siyaq), to limit the
core/focus of the sentence with reference to a particular time by referring to a specific
event that took place in the past. In fact, the speaker could have just mentioned the
exact time of the act of seeing as in, say, “I saw such and such at 10:30 am yesterday.”
given that he/she, in fact, saw such and such at that particular time. Therefore, the
other part only serves to fix the core of the utterance to a specified time. This
secondary part of the sentence, in this case, is what is referred to as the subordinate

clause in linguistics.

Thus, this whole utterance (which is referred to as superordinate clause in
linguistics) was put together, siga lah, to denote the meaning that the speaker saw
such and such, and thus this main part of the sentence constitutes fibarat al-nass.
However, the same utterance provides us with another piece of information: “the
people came to the speaker/writer”, which constitutes a complete thought as well.
However, as mentioned, this is not the focus of the utterance as it is put together. This

part of the sentence is what usiilis refer to as isarat al-nass.
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How legitimate is it for a mujtahid to base his legal ruling on isarat al-nass,
which is not the focus of the sentence? I will seek to find an answer to this question
in the following section, which I now turn to.

3.7.2. al-Istidlal bi-iSarat al-nass

Al-Nasafi defines this as the act (of a mujtahid) on what is tabit (established)
with nadmihi (its expression) lugatan (through the medium of language), but which
is not the [primarily] intended meaning nor is it the meaning which the utterance was
put together to convey (siqa lah), and which is not dahir in all aspects.%6 The term

that denotes such a meaning is al-lafd al-dall bi-iSarat al-nass.

Molla Jiwan goes on to explain the definition, referring to its ihtirazi
(exclusionary) and ittifaqi (concordant) qayds (notes). He considers the whole

definition as ihtirazi except for the last part, namely, “which is not dahir in all aspects."

As for the ihtirazi parts, with the phrase nadmihi, the definition includes fibarat
al-nass as well as isarat al-nass. Molla Jiwan notes,*07 on the other hand, that the same
phrase functions also to exclude dalalat al-nass,*%8 as it is not tabit (established), with

nadm (the expression) of nass but rather with mafna (the meaning) of nass. He then

406 The Arabic reads “wa-amma l-istidlalu bi-iSarati n-ndssi fa-huwa I-famalu bi-ma tabata bi-nadmihi lugatan
lakinnahti gayru maqsudin wa-1a siqa lahti n-nassu wa-laysa bi-dahirin min kulli wajhin” (Al-Nasaﬁ, al-Manar, |,
248).

407 Molla Jiwan, Nir al-Anwar, 1, 248. Although the phrase includes both {ibarat al-nass and iSdarat al-nass, the
former is excluded from the definition by another phrase added to the definition, namely “lakinnahi gayru
magqsudin wa-1a siqa laht n-nassu”, which I will mention below shortly.

408 This is the category that [ will deal with next.
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goes on to say that the word lugatan excludes al-muqtada’ (required meaning), i.e.
what is arrived at igtida’ al-nass,*%° as it is not tabit through the medium of language

but $arfan or faqlan (through Sarifa or reason).

The phrase “which is not the intended meaning and not the meaning which the
utterance was put together to convey” excludes fibarat al-nass from the definition.
This is because f{ibarat al-nass carries the primarily intended meaning of the
utterance, and its meaning is understood by the hearer from the siyaq, the syntax of
the sentence, or to put it differently, the way the sentence is put together to convey

the meaning.

Molla Jiwan mentions the function of the ittifaqi qayd, namely “wa-laysa bi-
gdhirin min kulli wajhin”, which, he says, is included in the definition in order to
emphasize the exclusion of fibarat al-nass*1° and thus further clarifies the overall
meaning of the definition.411 Molla Jiwan then explains the phrase “wa-laysa bi-
dahirin min kulli wajhin” by paraphrasing it as “dahirun min wajhin dina wajhin"12
(is clear in some respects and not so in others). In other words, while fibarat al-nass

is dahir (clear) in all aspects, isarat al-nass is not and therefore, one who hears such

409 This is the fourth category. It will be dealt with in section 3.7.4 below.
410 See Molla Jiwan, Niir al-Anwar, 1, 248.

411 ]bid, 248.

412 |bid, 248.



231

an utterance needs ta’ammul (deliberation) to appreciate the meaning derived

through isarat al-nass, as al-Nasafi notes.*13

As seen from the definitions above, {ibarat al-nass and iSarat al-nass are very
close to each other, and students of usul al-figh may get confused in appreciating the
definition of each and how they differ from each other. Sometimes concepts are hard
to understand, and I found this to be so with these two. In such cases, it is useful to
draw an analogy between what is purely conceptual and reality, and this is what ustlis
seem to do in this case as well. In fact, in an effort to clarify any ambiguity students of
usul al-figh may still have as to the nature of the two, Molla Jiwan in his Nir al-

Anwar#1* and al-Nasafl in his own commentary on al-Manar+'5 make use of a simile.#16

They draw an analogy between (i) the way in which fibarat al-nass and isarat
al-nass differ from each other and (ii) the difference between the way in which one
looks at something in front of oneself to see it and the way in which one happens to
see those things which are next to that thing in the process. In fact, the way one sees

that thing is different from the way one sees what happen to be next to it because the

413 Al-Nasafi, Kasf al-Asrar, 1, 248.

414 Molla Jiwan, Nir al-Anwar, 1, 248.

415 Al-Nasafi, Kasf al-Asrar, 1, 248.

416 This type of simile involves wajh al-sabah (the mode/aspect of similarity) not being a single aspect, but
rather one that consists of multiple aspects (as put in baldga works as “ida kana wajhu s-Sabahi fihi siratan
muntazifatan min mutafaddidin”), and it draws an analogy between two occurrences rather than two objects.
In Arabic balaga works, this type of simile is referred to “tasbih tamtil.” The other type of simile, which draws
an analogy between two objects, is referred to “tashih gayr tamtili.” (see Bolelli, Beldgat, 55-56).
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former is an object that one is intending to see and is the focus of one’s view. On the
other hand, those things that happen to be next to that object are seen by the person

without him/her intending to see them or him/her focusing their eyes on them.

[ believe that the use of the difference between the two kinds of seeing — one
with intention “qasdan” (on purpose) and directedness toward a specific object and
the other which happens to occur “tabafan” (following) the former - serves the
purpose of helping the reader understand the difference between the concepts of

fibarat al-nass and isarat al-nass.

In an effort to clarify the difference between the two, al-Nasafi then goes on to
cite Qur’an 2:233, which translates as “...he shall bear the cost of their food and
clothing on equitable terms...”. The subject of the sentence translated here as “he,”
whose Arabic reads “al-mawliidi la-hi”, literally means “the born for” (i.e. the one to
whom the (new)born belongs). This is a long way from saying “father” and involves a
rhetorical feature referred to as “itnab”17 in balaga. This triggers a careful scholar to

ponder upon the reason behind it. This is because normally the Qur’an uses the ijaz

417 In fact, there are three ways of expressing a thought in terms of the number of words used in the expression.
Itnab is used to refer to an object, be it a physical one or a concept, with more than enough words. The second
way is to refer to an object with words that just match the meaning, which is musawat. The third is ijaz, where
the meaning is expressed with fewer words than are normally required to express the thought (see Bolelli,
Beldgat, 356-389).
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method,418 as this is considered to be the best way of expressing a thought unless

there is some benefit in adopting another way.*1°

Following ta’ammul (deliberation) ustlis came to realise that—along with the
obvious meaning of the sentence one naturally derives from it, which is that the father
is the one who is responsible to feed and clothe the baby and the mother—that there
is another meaning (or to put it differently, another piece of information) one can
draw from the verse, and to be precise, from the phrase “mawludi la-hi” (the one to
whom the (new)born belongs to) in the verse. This is that the lineage of a child is
affiliated to the father rather than to the mother. This is because, as usiilis note, the
pronoun -hi (third person masculine singular) instead of -ha (third person feminine
singular) is used in mawlidi la-hii.*2° Thus, they discover the reason behind the itnab
in the verse, and this reason is to make an isara to another meaning which one can
draw from the verse, namely, that the lineage belongs to the father. Therefore, al-
Nasafl says, “sammayna-hu isaratan”, meaning that they called this type of denoting

meaning “iSara”.421 Ustilis also refer to an utterance that denotes a meaning in such a

418 As will be seen shortly, itnab ultimately leads to the ijaz of the overall verse by allowing the verse to denote
two meanings in a rather brief way.

419 Bolelli mentions the following conditions and reasons that require itnab: to support the meaning, to clarify
intention and support it, and to clarify ambiguity (see Bolelli, Beldgat, 384).

420 As for the preposition /i (here with the allomorph la-) (J), which roughly corresponds to “for” in English, is
assigned to two meanings: tamlik (assignment of ownership) and ixtisds (designation). Since it is not possible
to own a free human being, the latter meaning of the preposition in the phrase mawliidi la-hii is the correct one
(Buytik Haydar Efendi, Usiil-i Fikih Dersleri, 237).

421 Al-Nasafi, Kasf al-Asrar, 1, 248.
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way as al-lafd al-dall bi-isarat al-nass and the way a mujtahid draws such a meaning

from such an utterance as al-istidlal bi-iSarat al-nass.*?2

3.7.3. al-Istidlal bi-dalalat al-nass

Rather than using the term istidlal bi-dalalat al-nass to follow the pattern in the
previous two categories in which he focused on istidlal types, al-Nasafi now defines
the legal ruling derived through the process of deriving meaning. In fact, he says, “As
to the one (i.e. the hukm) established through dalalat al-nass, it is what is established
(tabata*?3) with the meaning of nass through the medium of language not through
jjtihad.” *>* A word that denotes such a meaning is referred to as al-lafd al-dall bi-

dalalat al-nass.

In an effort to explain the definition further, al-Nasafi notes in his own

commentary*25 on al-Manar that what is established by virtue of dalalat al-nass is

422 Molla Jiwan, Niir al-Anwar, 1, 248.

423 For possible translations of the verb tabata, see Lane, An Arabic-English Lexicon, 328. Molla Jiwan notes that
shifting the centre of discussion from the process, namely, istidlal, to the outcome of the process, namely, hukm,
or even—to be more precise— to the sifa (adjective) thereof, which is tabit, is something that he considers to
be tasdmuh, a mistake, originating from the writings of Faxr al-Islam, who shifted his discussion of the matter
between the process, the outcome thereof, and the adjective relating to the outcome, and repeated by other
scholars who came after him such as al-Nasafi (see Molla Jiwan, Nir al-Anwar, 1, 253). I think, however, that by
centering his discussion of the subject on hukm or to be more precise, on its adjective, rather than on the
process, i.e. istidlal, al-Nasafi highlights the fact that he does not consider this process ijtihad, as it denotes a
mental process involved in the process of giyas.

424 The emphasis on the fact that the process involves no ijtihad leads me to hold that al-Nasaft does not
consider this particular process through which the hukm is derived as istidlal, as he seems to require for such
a process to be called istidldl that the meaning is denoted through Sarifa or reason. As the meaning derived
through daldlat al-nass is not necessarily arrived at by the act of a mujtahid, and anyone within the linguistic
community can derive it, he abstains from calling it istidlal bi-dalalat al-nass (al-Nasafi, al-Manar, 1, 252).

425 Al-Nasafi, Kasf al-Asrar, 1, 252, 253.
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what is established through the meaning of nass in terms of luga (i.e. via the medium
of language)—something which he explains with the phrase “matnan dahiran”. He
then explains this by saying that it is a clear meaning which one arrives at merely by
hearing the word without ta’ammul (deliberation). To further clarify, he adds that in
arriving at this type of meaning for a given word, those who are faqihs, i.e. experts on
Islamic law, and normal members of the linguistic community (ahl al-luga*?¢) are

alike.

Al-Nasafi then notes that since the hukm resulting from this type of process is
not established by virtue of the word itself, he does not call it fibarat al-nass or isarat
al-nass, thereby showing the difference between it and the previous two sub-

categories of deriving meaning from a given utterance.

To differentiate it from qiyas, al-Nasafi calls al-lafd al-dall bi-dalalat al-nass the
outcome of dalala (signification) and not giyas (analogical deduction) because it is
established by virtue of the meaning of a given word not by virtue of ra’y (opinion) or

ijtihad.+27

He also notes that what he means by “al-mafna” (the meaning) here is not al-

mafna al-mawduf lah (the assigned meaning) but al-mafna al-iltizami,*28 which he

426 | think he means anyone who speaks the language in question rather than linguists.
427 Al-Nasafi, Kasf al-Asrar, 1, 253.
428 |pid, 253.
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explains in relation to Qur’an 17:23429: “And your Lord has decreed that you not
worship except Him, and to parents, good treatment. Whether one or both of them
reach old age [while] with you, say not to them [so much as], “ugh439” and do not repel
them but speak to them a noble word”. In explaining the example, he mentions that
darb (beating) parents also becomes prohibited based on the prohibition ascribed to

saying “ugh” to them, and this process involves no ijtihad.*3!

To explain the difference between al-mafna al-mawdu{ lah and al-mafna al-
iltizami in relation to the verse al-Nasafi cites, Molla Jiwan mentions that al-mafna al-
mawdi{ lah*32 of the part of the verse that translates “Do not say to them ugh!” is “an-

nahyu fani t-takallumi bi-uffin faqat™33 (prohibition of saying to the parents the word

429 Uay 38 gl 5 Lah 4 5l Lag 0 36 b3S 5 Labal il e Gl ) ) it sl 40 W) 156 W 28

430 The Arabic reads “uffin” which is literally a ‘puff or a ‘blast of breath’. In the Arabic language, this is an
interjection often used to denote disgust, vexation, or distress of mind (Lane, An Arabic-English Lexicon, 67).
431 Al-Nasafi, al-Manadr, 1, 253. Ijtihdd involves giyas (anology), and I think it is worth noting here the difference
between qiyds and dalalat al-nass. In fact, Biiyliik Haydar Efendi explains the subtle difference between dalalat
al-nass and qiyds in terms of four aspects, each of which shows that it is a mistake to regard daldlat al-nass same
as qiyas: 1) In dalalat al-nass, mansiis could be a part of the farfas in the following example, which Biiyiik Haydar
Efendi mentions, where a Lord says to his servant, “Do not give a grain of salt to him!” which prohibits giving
of a kilogram of salt to that person as well. Prohibition of giving a grain of salt is based on the fibarat al-nass.
Prohibition of giving of, say, a kilogram of salt to that person is based on the dalalat al-nass. According to
concensus, Biiyiik Haydar Efendi says, fasl cannot be a part of farf in giyas. However, if we were to say that
prohibition of giving of a kilogram of salt is based on the prohibition of giving of a grain of salt, the former
(prohibition of giving a kilogram) would have been farf and the latter (prohibition of giving of a grain) would
have been fasl, in which case fasl would have been part of far{, which contradicts the general rule in giyas, as
noted. 2) Dalalat al-nass is established even before giyds. 3) The manat of dalala is understood through
language while the manat of qiyas relies on muqaddamat Sarfi (legal postulates). 4) In qiyas, farf is lower than
fasl while in daldlat al-nass the former is either equal to the latter or higher than it (for further information, see
Biiylik Haydar Efendi, Usul-i Fikih Dersleri, 247-251.

432 Apparently, usilis used the term wad{ or mawdif lah not only for the word, the smallest independent unit,
but also for a whole sentence.

433 Molla Jiwan, Nar al-Anwar, 1, 253.
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“ugh” only). This is, he adds, “tabitun bi-fibarata n-nassi”*3* (i.e. established by virtue
of the fibarat al-nass). However, its entailed meaning (“mafnahu al-lazim™35) is “tlam”
(to cause harm), which is dalalat al-nass*3¢ (signification437 of the text). Molla Jiwan
goes on to say that what is tabit (established) from its dalalat al-nass is prohibition of
beating, abusing, and the like of parents.*38 Therefore, the verse’s signification of the
meaning that the prohibition of beating, abusing and doing any other kind of such
action against one’s parents is through “dalalat al-nass”,*3° and the verse when it

denotes that meaning is referred to as “al-dall bi-dalalat al-nass.”

434 Ibid, 253.

435 See the following footnote on three kinds of dalala, where I point out that a word can signify a meaning that
is necessarily attached to the meaning which the word is primordially assigned to. Al-mafna al-lazim, ‘the
entailed meaning’, or what Lane translates as, “the necessary meaning”, is the meaning that is necessarily
attached to the primordial/literal meaning (al-mafna al-mawdiif lah) of a given word, or even sentence.

436 The Arabic reads “wa-mafnahu I-lazimu lladi huwa I-ilamu dalalatu n-nassi” (see Molla Jiwan, Niir al-Anwar,
I,253).

437 Lane translates dalala as “a word’s signification, or indication of meaning” (see Lane, An Arabic-English
Lexicon, 901). Then he talks about three kinds of daldla of a given word, which is something that comes from
such texts on logic as Isdguji (see al-Abhari, Isdguji, 1). Lane says that daldla “...is of three kinds: thus ol
signifies, or indicates, “an animal endowed with reason” 4&4ll, j.e. by complete correspondence; and “an
animal” or “a being endowed with reason” <Ll i.e. [by partial inclusion or] partially; and “a being capable of
knowledge” »/ 3\, i.e. [necessarily or] by a necessary idea attached to it in the mind” (see Lane, An Arabic-
English Lexicon, 901).

438 Molla Jiwan, Niir al-Anwar, 1, 253-254.

439 The meaning that is referred to as daldlat al-nass can also be referred to as mafna iltizami (entailed
meaning), as noted above. This iltizdmi (entailed) meaning is similar to the iltizdmi meaning that is seen in al-
istidlal bi-dalalat al-iqtida’, which I will cover in the next section. Both of these iltizdmi meanings are entailed
meanings which a given speaker has in mind and prefers not to include in his/her speech given that he/she
assumes that the addressee can recover them based on the mentioned parts of the thought. I believe that both
of these omitted parts are what usilis refer to as lazim. In al-istidlal bi-dalalat al-nass the lazim occurs after the
mentioned part of a given thought which the addresser wants to express while in al-istidlal bi-iqtida’ al-nass
the ldzim occurs before the mentioned part of thought and thus are aptly referred to as ldzim muta’axxir and
lazim mutaqaddim respectively (see Biiylik Haydar Efendi, Usul-i Fikih Dersleri, 254). In other words, mafna
iltizamt seen in al-istidlal bi-dalalat al-nass is the meaning of a Iazim muta’axxir—an omitted part of thought
that necessarily occurs after the mentioned part of the thought, as ildm (causing harm) occurs after one’s saying
of “ugh” to one’s parents as mentioned in the example from Qur’an 17:23 above. As for the mafna iltizami seen
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Having defined dalalat al-nass and provided an example of it, Al-Nasafi then
goes on to talk about how dalalat al-nass (or to be more precise, al-istidlal bi-dalalat
al-nass) is related to the previous way of deriving meaning from a text, namely isarat
al-nass. He says that that which is established through dalalat al-nass is like that
which is established through isarat al-nass in terms of being gatii (entailing definitive
knowledge) except that when they contradict each other, the latter is favoured over

the former.440

Al-Nasafi says that because a legal ruling established through dalalat al-nass is
like that which is established through isarat al-nass - that is, dalalat al-nass is qatfi
just like iSarat al-nass - it is valid to base the punishments of hudiid and kaffara upon
dalalat al-nass. This is something that cannot be done through qiyas, as it entails danni

(dubious) knowledge.*41

What is meant by the giyas here is hukm, legal ruling, that is based on filla
mustanbatata.**2 In fact, Molla Jiwan mentions that there are two different types of
qiyas in terms of the f{illq, i.e. ratio legis involved. If the giyas is based on an {illa that

is mustanbatata (extracted*43 through legal reasoning), he says, the giyas is danni, in

in al-istidlal bi-iqtida’ al-nass, it is the meaning of a ldzim mutaqaddim—an omitted part of thought that
necessarily occurs before the mentioned part of the thought (for further information on this, see next section).
440 Al-Nasafi, al-Manar, 1, 254.

441 ]bid, 255.

442 Molla Jiwan, Niir al-Anwar, 1, 255.

443 [ts 10t form, i.e. istanbata, is translated as “He drew out, educed, extracted, produced, elicited; fetched out
by labour or art” (see Lane, An Arabic-English Lexicon, 2759 and Hans Wehr and ]. Milton Cowan, A Dictionary
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which case no punishment of hadd or kaffara could be based on such a giyas, as
mentioned above. However, he adds, if the giyas is one whose {illa is manstisa, that is,
spelled out in a nass,*** i.e. text, either of the Qur’an or the Sunna, then it is equal to

dalalat al-nass in terms of being qgatfi, i.e. entailing definitive44> knowledge.*46

Before we end the discussion of dalalat al-nass, 1 should also note that a legal
ruling established through dalalat al-nass cannot possibility go through taxsis, i.e.
specification*4” simply because there is no generality for dalalat al-nass, as al-Nasafi
notes.#48

3.7.4. al-Istidlal bi-iqtida’ al-nass

Centring his discussion on the legal ruling rather than the process of extracting
the legal ruling from the sources of Islamic Law, also seen in the previous section, al-
Nasafi begins his discussion in this section by saying that as that which is tabit
(established) through igtida’ al-nass, it (i.e. the hukm) is that whose nass makes

sense/operates only with a condition that proceeds it (i.e. the nass).#4° An utterance

of Modern Written Arabic (Arabic-English), (Wiesbaden: Harrassowitz, 1979), 1103). Since mustanbit is the
active participle of the verb istanbata, the passive participle, mustanbatata, in the phrase filla mustanbatata
can be translated as deduced.

444 See Wehr and Cowan, A Dictionary of Modern Written Arabic, 1136.

445 [bid, 908.

446 Molla Jiwan, Nar al-Anwar, 1, 255.

447 Wehr and Cowan, A Dictionary of Modern Written Arabic, 280.

448 Al-Nasafi, al-Manar, 1, 258. In explaining the reason behind this, Molla Jiwan notes “...wa-hada mafnan lazimu
li-mawdiifin la-ht la lafdun.” (...This is a meaning associated with the assigned meaning of the word not the
word itself). fumim and xusiis, on the other hand, are features of words not meanings or concepts, as they refer
to the scope of a word. For further information on this, see Molla Jiwan, Nir al-Anwar, 1, 258.

449 Al-Nasafi, al-Manar, 1, 259.
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that denotes meaning in such a way is referred to as “al-dall bi-iqtida’ al-nass” or

“mugqtadi”, as Molla Jiwan notes.*50

Molla Jiwan explains the definition by saying that a legal ruling established
through mugqtadri al-nass is one in which the nass only makes sense/operates with a
condition that proceeds this nass. In fact, this condition is a meaning one necessarily
derives from the utterance in order for the utterance to make sense. This meaning is

referred to as “muqtada’ by ustilis.*>1

To illustrate, consider Qur’an 4:92,452 which translates as “Never should a
believer kill a believer; but (if it so happens) by mistake, it is ordained that you should
free a believing slave, and pay compensation to the deceased's family, unless they
remit it freely.” The part of the verse “it is ordained that you should free a believing
slave” (fa-tahriru raqabatin mu’minatin) is mugqtadi (i.e. the one that requires a
condition or another meaning). The muqtada’ here, Molla Jiwan notes,*>3 is that the
person who needs to free a slave as kaffara (expiation) should own a slave. As Molla
Jiwan notes, this relates to the general principles that have to do with transactions in

Islamic law.

450 Molla Jiwan, Niir al-Anwar, 1, 259.

#1lbid, 259. . ) . .

452 ) Aaiag o ) ABaT () AATh Ban dia3A A8 D )38 U Ui ks (8 (a5 Ll W) U O of a3l S
453 Molla Jiwan, Nar al-Anwar, 1, 261.
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In Islamic transactions, it is not valid to free a free man simply because, unlike
slaves, free human beings are not subject to transactions as they are not goods.
Furthermore, nobody has the right of disposition on a property of someone else.
Therefore, a slave who belongs to someone else cannot be freed except by the owner.
Thus, the sentence “it is ordained that you should free a believing slave” requires
another meaning, which is “you should own a slave” so that you can then free him or
her. Therefore, the intended meaning of the verse is, as Molla Jiwan notes, that if you
kill a Muslim by accident, “you should free a believing slave that belongs to you” (fa-

tahriru raqgabatin mu’minatin mamlikatin lakum).454

In the example above, “fa-tahriru raqabatin” is “muqtadi”, and “mamliikatin
lakum” is “muqtada’”. And the hukm that is tabit (established) through iqtida’ al-nass
or muqtada’is “al-milk”, i.e. the ownership.*>5> Therefore, the phrase “tahriru raqgaba”
as far as it denotes the muqtada’, i.e. “mamliikatin lakum”, is referred to as “al-dall bi-

=20

al-iqtida™.

Al-Nasafi then goes on to compare this with the previous hukm and says that it
is like what is tabit through dalalat al-nass [in terms of qatfiyya (definitiveness)]

except when they contradict.456 To clarify al-Nasafi’s remarks, Molla Jiwan says

454 Tbid.
455 [bid.
456 Al-Nasafi, al-Manar, 1, 262.
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dalalat al-nass and iqtida’ al-nass are similar to each other in that each denotes
qatfiyya (certainty). In case of contradiction, however, Molla Jiwan adds, dalalat al-

nass is preferred over iqtida’ al-nass.*>7

Al-Nasafi also notes that there is no fumiim (generality) in muqtada’ according
to Hanafis. This is because, Molla Jiwan explains, fumim (generality) and xusis
(specificity) are attributes of words. On the other hand, mugtada’ is not a word but
rather it is a meaning of a word. He also notes that Safifis hold that muqtada’ can be
famm (general) or xdss (specific) and that this difference between Hanafls and SafiSis

has led to many differences of legal opinions between the two schools. 458

457 Molla Jiwan, Nir al-Anwar, 1, 262. Molla Jiwan also provides an example of such a case where the meaning
derived through dalalat al-nass is preferred over the one derived through iqtida’ al-nass. The example involves
a tradition about cleaning najdsa (things considered dirty in Islamic law such as blood, urine, semen etc.). In
the tradition, the Prophet is narrated to have said to his wife “hattihi tumma qrisihi tumma gsilihi bi-I-ma’i” (Rub
it off, and then tweak it, and then wash it with water). Apparently, he is teaching her how to clean najdsa from
a cloth. For details see Molla Jiwan, Nir al-Anwar, 1, 262.

458 Molla Jiwan, Nar al-Anwar, 1, 263.
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3.8.ANALYSIS OF THE FOURTH CATEGORIZATION: BUILDING THE FOURTH
PART OF THE GENERAL FRAMEWORK

Figure XVIII

Making the 4th categorization

The inherent nature of language: the existence of an

almost infinite number of entities to be named

Practical way of name-giving

Solution: use of linguistic devices (e.g.

adjectives, space and time markers)

Communication problem: it takes too much time to communicate when The dicthomy between main and secondary parts of the
compared to the ideal way of communication sentence

Solution: omission of sentences/utterences within
discourse I_ I_

——

Tl

Figure XVIII mainly represents the formation of the linguistic categories that
ustlis placed under the fourth categorization. Again, due to the fact that my aim in
drawing the figures at the end of each categorization is to show the origin of the

categories, sometimes some linguistic categories which usilis mention under
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different categorizations are represented together in a diagram in the present work.
In this regard, the two categories that usulis placed under the first categorization,
namely xass and famm, are represented in the formation of the fourth categorization
in Figure XVIII above, simply because they ultimately originate from the same

problem, which is called side-effect 1 in this work.

Use of linguistic devices such as adjectives and adverbs of time and space limits
the potential referents of class names and thus resolves the issue with side-effect 1.
However, it gives rise to a further problem: utterances/sentences include
words/phrases whose primary function is to limit the potential referents of the
primary words of the utterance/sentence. The part of the utterance/sentence that
carries the meaning/information that the addresser primarily intended the
utterance/sentence to carry constitutes fibarat al-nass while the other parts are
iSarat al-nass. fIbarat al-nass leads to the category of nass while isarat al-nass leads to
the formation of dahir, as I explained in their respective sections above. Both of these

categories are represented with light green boxes in Figure XVIII.

The phenomenon that sentences/utterances include parts that are not the core
of the sentence/utterance but are included so as to limit potential referents of the
core of it further gives rise to a communication problem: it takes more time to
communicate this way when compared to the way in which the ideal way of name-

giving is used, where members of the same linguistic community, who agree on word-
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meaning correlates without any limitation as to the number of the correlates as well

as the size of content of the meaning, communicate very fast.

In an effort to reconcile this problem of communication using the practical way
of name-giving, some of the information about the event/phenomenon/item that is
at the centre of the discussion is omitted, leaving it to the hearer/reader to read
between the lines and infer those omitted parts from the ones mentioned in the

utterance/sentence, as | have explained in the examples above.

Usulis call the omitted parts lazim, on the basis that the mentioned parts call
for the existence of these omitted parts in the mind of the speaker/writer when
he/she speaks/utters the sentence/utterance and thus are thought to be included in
the intended meaning of the sentence/utterance. If the lazim that is omitted occurs
before the mentioned elements occur, it is called lazim mutaqaddim, and the way in
which one derives such information (meaning) from the utterance/sentence is called
al-istidlal bi-igtida’ al-nass. If the omitted lazim occurs after the mentioned elements,
then it is referred to as lazim muta’axxir, and the way in which one arrives at such

information (meaning) is called al-istidlal bi-dalalat al-nass, as | explained above.*5°

Lazim mutaqaddim and lazim muta’axxir are represented with boxes of a

lighter green colour than the other categories’ green in order to reflect the fact that

459 See section 3.7. See also Biiyiik Haydar Efendi, Usul-i Fikih Dersleri, 254.
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ustlis do not treat them as linguistic categories. This is in line with the fact that they
are not part of the language, as they are not mentioned. Accordingly, they are part of
the meaning/thought not put into words. Yet, they are included in an analysis of
language simply because these omitted parts (gayr mantiiq) hold the same status of
being part of the intended meaning of an utterance, just as do the ones mentioned

(mantiq) in it.
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3.9.THE GENERAL FRAMEWORK
Figure XIX (The General Framework)
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Figure XIX represents the overall general framework which I think is behind
the linguistic classification.#60 At the centre of this diagram lies the concern to explain
the origin of each linguistic category ustilis present in their works. The presentation
here, as a result, differs from theirs, as the material represented here in Figure XIX
focuses on the origin of the categories more than is the case in theirs. Therefore, as
can be seen in Figure XIX, some of the linguistic categories which are normally
presented together under one categorization are here close to categories of other
categorizations and separate from their co-subcategories. This is the case, for
instance, with xass and famm. They are drawn separately from mustarak and
mu’awwal in the general framework, despite the fact that xass, famm, mustarak, and
mu’awwal together constitute the four linguistic categories that ustlis analyse under

the first categorization.

[ argue that the linguistic categories that we find in ustl works have much to
do with our perception of the world. The key notion in our perception of the world
that, [ argue, was at the centre of ustlis’ analysis of language is the fact that there are
an almost infinite number of items in the world to be named, which is a problem that
[ referred to as “the inherent nature of language”. Referring to each item using a

distinct name for each and every one of them would prove almost impossible. Yet,

460 Muta$abih and muhkam are missing in the general framework, as noted above. I could have placed them in
the general framework, but this would lead to unnecessary complication of the general framework.
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naming every item using a discrete name would have not given rise to any ambiguity
as to the meaning or the scope of word. This hypothetical method of naming entities
in the world is therefore referred to as “the ideal way of name-giving” in this work.
Since the ideal way of name-giving is almost impossible to practice, human beings,

instead, categorise entities under groups#¢! and then name the group, by which they

461 This involves us focusing on some essential similarities, and ignoring differences, of individual entities
under a given group. The essential features of a class are that which allows us to group its members which are
in fact distinct from each other in the sense that they are not the same (e.g. despite their differences of colour,
shape, design etc., individual pens are all referred to as ‘pen’), under a certain group, constituting what ustilis
refer to as the hadd (definition) of the individual. For the sake of argument, let us assume that a pen has a
hundred features. Some of these features would pertain to its very nature/make up. For instance, we can talk
about what this particular pen is made of; its shape, its colour etc. Its other features would pertain to its function
while others could be related to the product of its functioning, such as writing, painting, articles, books, etc. All
these features and others not mentioned here would constitute this individual pen. I think when we
conceptualize individual pens, we delimit these features to some degree in an effort to arrive at the concept of
‘pen’ in our mind which is true to speak of for all individual pens which led to the formation of the concept of
‘per’’. For instance, if all the individual pens that led to the formation of the concept of ‘pen’ in one’s mind
happened to be blue in colour (that is, if all pens this particular person has seen were of a blue colour), the
concept of ‘pen’ he has in mind probably features the colour ‘blue’ as well, though maybe in a broader sense to
include all the tones of blue that led to the formation of the feature of ‘blue’ for the concept of ‘pen’, given that
the individual pens’ blue tones were different. But if all the individual pens that particular person observed had
different colours, the concept of ‘pen’ in his mind will probably lack any colour so as to include every individual
colour of the individual pens he has observed. Therefore, some of the features making up individual entities
such as the features of the pens in our example do not figure as the features of the concept that these individual
entities give rise to. The features which are included in what makes up the body of the features of a given
concept are rather limited when compared to the features of individual entities that led to the formation of the
concept. As a result, to follow the example above, an individual pen, say, has one hundred features while the
concept of ‘pen’ has, say, only a handful of features. These handful of features are what usiilis define as the hadd
(definition) of a concept. These features are categorized under categories such as dati (essential), faridi
(accidental), etc. in works of logic. There are different ways to define a concept in accordance with which type
of features of the concept forms the basis for the definition. If the definition is formed in accordance with the
dati features, it is referred to as hadd. If one takes into consideration instead faridi features such as the feature
of “smiling” for a human being when forming a definition for ‘human being’, then this definition is referred to
as rasm (see, for instance, al-Abhari, fsdgajf, 5). Besides the nature of the feature that constitutes the definition,
there is also another aspect that leads to sub-kinds of these two types of definition. If the definition includes
jins bafid (far genus/class) along with a fasl (differentia) that is dati, it is called hadd naqis (imperfect
definition). If instead it includes jins qarib (closest genus) along with a fasl that is dati, it is called hadd tamm
(perfect definition). Similarly, if the definition is formed with jins bafid along with a fasl that is faridi, this
definition is called rasm ndgqis. However, if the definition is formed with jins qarib along with a fasl that is {aridi,
this definition is called rasm tamm. According to ustilis the proper way to define a concept is to define it using
a hadd tamm. For instance, the proper definition of a human being (insan) is a reasoning living being (hayawan
natiq) (see al-Abhari, Isagiji, 5). Besides those features that constitute the essential features of the concept of
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then refer to each individual that falls under each group. Despite the fact that it leads
to certain issues, it nevertheless enables human beings to communicate with each
other in such a way that is practically achievable. This way of name-giving is

accordingly referred to as “the practical way of name-giving”.

The practical way of name-giving leads to three primary side-effects, all of
which are represented with yellow boxes in Figure XIX. The side-effect 1 is the fact
that the name stands for an almost infinite number of individual entities, i.e. class
members. This further leads to a communication problem: the scope of the referents

of words are not clear. In order to resolve this, one uses linguistic devices to

insan, there are other features that are of significance. The fas! of human being, natiq, is what differentiates it
from all the others within the jins garib which the concept belongs to. In other words, no other concepts within
hayawan, feature nadtiq. For instance, a horse is defined as hayawan faniq (a living being that neighs) does not
have the feature of natiq. However, a horse and a human being have some features in common, too. For instance,
both have legs, both can move, both can produce sound, etc. When one therefore asserts that y is an X, all one
is doing is to say that y is a member of the concept (class) called X. If the hadd tamm of the concept referred to
as X is same as the hadd tamm of the concept that y belongs to, then this constitutes haqiqi usage. If the hadd
tamm of the concept called X is not the same as the one y belongs to, then this is called majazi usage. The
features that are not included in hadd tamm allow one to draw a comparison between different concepts. For
instance, we can say that Ali is a nightingale. The hadd tamms of the two are different, but there are features
outside of both hadd tdmms that are common to the two concepts. For instance, Ali, as a human being, has the
feature of being able to produce beautiful sounds. The nightingale, a specific type of bird, is known for the
beautiful sound it produces. When we say Ali is a human being, all we are doing is to assert that he belongs to
the class of human beings because he shares the same hadd tamm; and when we say that Ali is a nightingale, all
we are doing is to assert that he belongs to the class of nightingales because he shares features, though not
among the hadd tamm of either of the two, that they have in common. In other words, the features that do not
belong to the hadd tamm of a concept allow one to draw similarities between it and other concepts. If I go back
to my first sentence here, it is these features which are ignored when grouping individual entities under a
particular group despite their differences that enable us to make istifara between concepts with distinct hadds
(definitions).
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determine the scope of the word, such as adjectives, and space and time markers, as

[ discussed in section 2.7 above.462

The side-effect 2 is the fact that we do not group entities perfectly. In fact, we
form words within such large classes as “the class of thieves” as in nabbas and tarrar
until something triggers our attention to look closely on their precise
grouping/classification. Once we ponder on the relationship between such related
concepts as nabbas, tarrar, and sariq, we realize the perfect grouping for such
concepts. This was the case with tarrar, which only after the revelation was placed
under the class of sarig, thus resolving the xafa’ (the ambiguity) of the xafi word sariq

in relation to tarrar and nabbas, as I explained in section 3.3.2.1 above.

The side-effect 3 is the fact that some of the entities have never been subject to
grouping. This first leads to communication problem on the part of the addresser, as
the language through which the addresser—who is assumed to have the knowledge
of such a given concept—decides to express his/her feelings, has no word assigned to
that concept. To solve this problem, one either invents/coins a new word (not

assigned to any meaning previously) or uses a word that has already been assigned

462 See also Figure VI in section 3.2 for an analysis of the function of linguistic categories in the formation of the
categories of xass and famm of the first categorization.
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to another sense(s) to express the concept that was not known in the linguistic

community before and thus lacked a name in the language.

The solutions mentioned to remedy the side-effects in many cases lead to
further problems/side-effects, which are in turn provided with solutions to remedy
them as well. | have already explained these*¢3 and thus will not go into the details of
these processes here again. I will content myself, instead, to say that very often the
side-effects lead to the formation of the categories of ambiguous words, such as xafi
and mujmal; while the resolutions to these problems give rise to the formation of the
categories of clear words, such as mufassar and muhkam. All the light green boxes in

Figure XIX above represent the linguistic categories ustlis came up with.

Having thus provided a careful analysis of these linguistic categories within a
general framework, I will now turn to the application of these to the case of sirga in
Islamic Criminal law in an effort to show the role of the Arabic language (through the

linguistic categories of ustl al-figh) in the process of law-making in Islamic law.

463 See, for instance, sections 3.2, 3.4, and 3.6.
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4. APPICATION OF THE LINGUISTIC CATEGORIES OF USUL AL-FIQH TO ISLAMIC
CRIMINAL LAW: THE CASE OF SIRQA

4.1.Introduction

The previous chapters were devoted to a thorough analysis of the linguistic
categories of usul al-figh within a general framework. In this chapter, [ will

demonstrate the role these categories play in the law-making process in Islamic law.

[slamic law is an area too vast to cover fully even within the scope of the
application of linguistic categories to it. This is because linguistic categories are at
work throughout the process of law-making regardless of the subject matter found in
the Islamic legal literature. Accordingly, to show the role these linguistic categories
play in the process of law-making, it is not necessary to cover all the matters
discussed in Islamic law. Therefore, I will confine myself to analysing the application
of the linguistic categories to one legal matter in Islamic law, namely sirqa, which is
the topic [ have made my readers familiar with as | have been talking about it from
the beginning of this work. Sirqa can be translated as ‘theft’, but the sense the religion
of Islam ascribed to it is a special one that needs a thorough analysis. This analysis is
provided in furu{ al-figh manuals in hudud sections, and roughly falls under what we

may call Islamic Criminal law.464

464 g]-Maydani, al-Lubab, 683.
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Islamic Criminal law covers various crimes and the punishments ascribed to
these crimes. Some of these punishments are determined in the Qur’an and therefore
referred to as hudud (pl. of hadd), i.e. boundaries, that is to say, crimes the boundaries

of which are determined in the Qur’an.46>

[ will also continue to provide more insights into the linguistic theory whose
general framework I have provided in the previous chapters. As will be seen in the
following pages, studying the application of the linguistic categories to sirqga (theft)
reveals important aspects of the linguistic theory that was behind the usilis’ law-

making process.

4.2. Application of the linguistic categories to sirqa (theft) in the light of the
general framework

Before a detailed discussion of the application of the linguistic categories to
sirqa, it is worthwhile familiarizing readers with the place where the word sirqa, or
for that matter sariq and sariqa, fits into within the general framework I have built up

based on usilis’ analysis of language in the previous chapter.

In the previous chapters, | argued that usulis analysis of language primarily
aims at dealing with what I called “the inherent nature of language”, that is, there are

an almost infinite number of entities to be named. I further argued that many, if not

465 See al-Maydani, al-Lubab, 488ft.
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all,#66 of the linguistic categories originate from the way human beings deal with the
inherent nature of language, namely through “the practical way of name-giving”,
which human beings use instead of the hypothetical method, for which I coined the

term “the ideal way of name-giving”.

My analysis of the linguistic categories revealed a picture where one is able to
see what causes each linguistic category to come into existence. Therefore, the
general framework [ was able to arrive at included almost all the linguistic categories
found in usil works in a manner that allows one to see the origin of each. Having a
general framework that shows the process through which usilis arrived at these
linguistic categories such as the one produced in the present work, I argue, allows one
to appreciate the details of the process of law-making and the role language (linguistic

categories) play(s) in it.

As I showed in the general framework, the practical way of name-giving leads
to three main problems which I called side-effects in this work. One of these side-
effects, which I called side-effect 3, is the fact that there are concepts that have been
subject to no name-giving processes in our world. As can be seen in the general
framework, in order to deal with side-effect 3, there are three ways one can go. One of

these (which is referred to as 2.1. in the general framework) is to use a word already

466 For instance, see Muhkam in section 3.3.1.4.
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assigned to a sense in the language in the form of wady, that is to say, to assign a new
sense to a word that already has a sense in the language. Because the new sense of
the word would be unknown to the linguistic community, such a word is referred to

as mujmal.

The examples I used when building the general framework were saladh and
zakah. The religion of Islam assigned new senses to these words that were already in
the language in specific senses. When the religion assigned the new senses to these
words, the new senses of these words were thus unknown to the linguistic
community. These words were therefore mujmal to the community in terms of
signifying the new senses they were assigned to by the religion of Islam. This led the
Companions to ask for clarification (istifsar) from the Prophet, who then explained
the special senses of these two words, which turned these mujmal words into

mufassar.

Sirqa was one such mujmal word that acquired a new sense distinct from the
one that it had been previously assigned. Therefore, sariq (like, also, sirqa) falls under
the category of mujmal within the general framework in this sense. Although this is
not the only linguistic category which the word sariq can fall under, this seems to be
the most important one in the sense that al-Maydani's treatment of it focuses
generally on clarifying the mujmal aspects of sariq (or sirqa for that matter) more than

anything else.
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On the other hand, as I discussed earlier, sariq (also sirqa) also falls under xafi
in terms of its relation to other types of thief, namely tarrar and nabbas. 1 will briefly

discuss the word sirga as being both a mujmal and xafi word.

Sariq’s (also sirqa’s) being xafi was explained in section 3.3.2.1 above. In fact,
al-Nasafi, as mentioned, used the word sariq along with tarrar and nabbas as an
example of the category of xafi. There, Figure VIII and Figure IX were helpful in
explaining the xafa’ with the category of xafi using the example of sirqa. Al-Maydan;,
however, states that the word sariq as mentioned in Qur’an 5:38 was mujmal on qima

(economic value).*67 How can a word fall under xafi and mujmal at the same time?

Usulis such as al-Nasaft mention that the xafa’ of the xafi word sariq is in terms
of its relation to tarrar and nabbas. It was clear that the particular xafa’ of the xafi
word sarigq, just like any other xaff word, was the ambiguity as to the hierarchical
relationship between the (sub-)class of the xafi word sariq and its other co(sub-
)classes, namely tarrar and nabbas. Figure VIII represented this ambiguity above.
This ambiguity was resolved after the process of talab. As a result, we were clear
about the hierarchical relationship between sariq, nabbas, and tarrar, which was

represented in Figure IX above (reproduced, for convenience, immediately below).

467 Al-Maydanj, al-Lubab, 504.
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Figure VIII

OWC

Figure IX

As for sariq being a mujmal word, this means that some of the aspects of the
new sense that the word sariq was assigned to were left mujmal. In other words, sariq
was ambiguous (mujmal) in terms of some of its new sense’s aspects. These mujmal
aspects of sariq were independent of the word’s being xafi in its original sense in

terms of its relationship with tarrar and nabbas.
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Figure XX

Illustration of Figure VIII along with the sense Islam assigned to sariq

@WC

Illustration of Figure IX along with the sense Islam assigned to sariq

As explained in section 3.3.2.1, the blue circle represents the class of sariqg while
the red and the orange represent the class of tarrar and nabbas respectively. The
green circle above represents the new sense of the word. The Qur’an uses the word

sariq to express a certain sense that is narrower in some respects than the sense that
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the word sarigq signified at the time when the verse was revealed.4%8 These aspects of

the word sariq are left mujmal in the verse.

As noted earlier in this work, a mujmal word needs to be explained by the one
who made the word mujmal.46® This is the mission God gave to the Prophet when it
comes to explaining the verses in many cases. Once the mujmal aspects pertaining to
sariq, say 13 of them, were explained by the Prophet or through other verses and
other sources of Islamic law such as an ijma¢t, which also rely on either a verse, or
tradition or both, we realize that in fact the sense that was assigned to the word sirqa
by the religion of Islam is different from, and narrower than, its older ‘lexical’470

meaning.

In the diagram above, we still put tarrar under the class of sariq because tarrar
meets the hadd (definition) of sariq’s ‘lexical’ sense. The reason that instead of making
up a new word to signify the special sense, God uses the word sariq is apparently to
indicate that the special sense assigned to the word sariq by the religion of Islam
covers the basic sense of the word, which was already in use at the time when the

verse was revealed. For instance, the word sariq indicates that the gender of the

468 As explained above in the general framework, this is an example of one of the ways of dealing with side-
effect 3 (See the general framework in section 3.9).

469 See section 3.3.2.3.

470 The inverted commas I have put the word ‘lexical’ in is to reflect the fact that even the sense of the word
assigned by the religion of Islam makes its way into lexicons eventually and thus also becomes a lexical menaing
of the word. In other words, lexicographers will also give the meaning of the word assigned by the religion,
alongside the older, pre-Islamic, meaning.
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person who commits sirga needs to be a male person. Accordingly, if the verse did not
have sariqa (female thief) added to the word sarig with “5” (and), the punishment of
sirga would have probably applied only to male thieves. Another example would be
the fact that sariq in its older ‘lexical’ sense also indicates that the stealing takes place
secretly. Therefore, the new sense assigned by Islam to the word sariqg will naturally

include the semantic feature that the act of sirqa occurs secretly. Thus, there are

certain aspects that are already embedded in the ‘lexical’ sense of the word sarigq.

Yet, the fact that certain aspects of the word sariq (or sariqa or sirqa for that
matter) as it is mentioned in the verse were then explained by God through his
Prophet narrows down the word’s original sense. In fact, as noted, the sense which
the religion of Islam assigned to sariq, say, sariq, is different from its original sense.
Note that the religion of Islam did not give a new name to this special sense (i.e. did
not go with solution 1 to the side-effect 3 in the general framework); rather it assigned
a new sense to the word sariq (also sirqga) that was already assigned to a sense in the
language, a sense that constituted the essence of the new sense as well (i.e. it went

with solution 2.1. to the side-effect 3).

However, the religion added new semantic features to this basic sense through
traditions and other sources of Islamic law. Traditions and other sources such as ijma¥

explain the aspects where the original sense of sirga and the special sense of sirqa
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differ from each other. Thus, as noted by al-Laknaw1i,471 words can fall under multiple

categories.

[ will next turn to the discussion of these aspects as presented by al-Qudiirt and
al-Maydanl. If there are, say, 13 semantic features of the new sense of the word sariq
that are different from the ‘lexical’ sense of the word, then I can say that sarig? = sariq
+ 13 features. As will be seen, explaining what semantic features were added to the
word sirqa (or sariq) governs the outline of the treatment of sirqa by al-Qudiir1 and

al-Maydani.

As I noted earlier, one can come up with perhaps an infinite number of aspects
pertaining to sariq; the ones that we learn to be relevant for the application of the
punishment are those that were given explanations in the sources of Islamic law. For
instance, one can talk about the aspect of the conditions in which a sarig performs the
act of sirqa, the type of clothes a sariq wears when doing it, the financial situation of
the sariq or masriq minh (the one from whom item is stolen), etc. al-Maydani and al-
Qudur1 explain each aspect that they deemed to be relevant, based on the information
they gathered from the sources of Islamic law. Many of these aspects that made sariq
(or sirga) a mujmal were in fact explained by the Prophet, which then made the word

sariq (or sirqa) turn into mufassar for each of these aspects.

471 Al-Laknawl, Qamar al-Aqmar, 1, 15.
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4.3. Some mujmal aspects of the word sirqa explained: The semantic
features added to the ‘lexical’ sense of the word sirqa (also sariq/sariqa)

Al-Maydani, as usual, before starting to comment on al-Quduri, provides a
definition of the matter in hand, in this case sirqa. He starts with the ‘lexical’ sense of
the word and says, “In the lexicon, it [i.e. sirqa] means to take something from
someone else fala [-xafiyyati (secretly) wa-Il-istisrari (hiddenly) 472. And other
qualifications/features are added to it [i.e. to the already established sense of sirqa in

the language] in the Sarifa whose explanations will come to you.”473
Some of the semantic features of the special sense of sirga in Islamic law are:
1. The economic value of a sariqa (stolen item) needs to be atleast 10 dirhams.
2. A sariga needs to be taken from a hirz (a protected place).

3. There should not be even the slightest possibility whatsoever that the thief
may be the owner, or a shareowner, of the item being stolen such as by
claiming that he is the owner of the stolen item even if he/she cannot back

his/her claim with evidence.
4. A sariqa should not be perishable items.

5. Asariga should not be musical instruments.

472 Lane, An Arabic-English Lexicon, 1337-1338.
473 Al-Maydanj, al-Lubab, 503.
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6. A sariga should not be spirits or wine.

7. A sariq should be an adult who has reached puberty, with sound intellect.

8. A sariq should not be a dumb or blind person.

9. There should be no doubt whatsoever surrounding sirqa, as in the case an
apparent sariqg who has taken a copy of the Qur’an claims to have borrowed

it to read.

The list of what we may call the semantic features which the religion of Islam
added to the ‘lexical’ meaning of the word sarig goes on and on. Having provided an
idea of the special sense assigned to sirqa by the religion of Islam, [ will now turn to a
detailed analysis of the semantic features of the special sense assigned to sirqa by

Islam.

Al-Maydant starts off his treatment of sirqa by providing the text of al-Quduri
along with his explanations and comments on it. The function of the passage from al-
Quduri below is to explain the special sense ascribed to the word sirga by the religion

of Islam in a nutshell.

Al-Qudurfi’s definition of sirqa (also sariq/sariqa) 47+ :

474 Al-Quduri, al-Muxtasar, 503.
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When a person with sound intellect who has reached puberty steals*7s ten
dirhams or that whose value reaches ten dirhams, be these dirhams madriba or gayr
madruba, from a hirz (protected place), and that there is no doubt surrounding this

act of stealing, al-qatf (the amputation) is obligatory upon such a person.

The special sense to which the word sirqa was assigned by the religion of Islam
appears first in Qur’an 5:38,476 which translates as “[As for] the thief, the male and
the female, amputate their hands in recompense for what they committed as a

deterrent from Allah. And Allah is Exalted in Might and Wise.”

As al-Maydani notes, 477 sirqa in terms of signifying this special sense was
mujmal. As explained in the previous chapter, any word that falls under the linguistic
category mujmal calls for an explanation from the mujmil (the one who made the
word mujmal). In the case of sirqa, or of sariq for that matter,*’8 the new sense to
which the word was assigned by the religion of Islam was explained by the Prophet
to the Companions on various occasions. In fact, the traditions going back to the

Prophet explain the aspects that are relevant in the legal ruling ascribed to sariq.47°

475 In this work, I translate into English the word “sirqa” as “theft” and in some cases as “act of stealing” and the
corrresponding verb “saraqa” as “to steal”. Similarly, I translate “sariq” as “thief”.

476 A5 55 D57 G VI U Ly 2153 Lol | 5 48,1205 (5 5

477 Al-Maydani, al-Lubab, 504.

478 The new sense the word sariq was assigned to by the religion of Islam cannot be thought of as independent
from the sense that is as a result assigned to sirqa, the verbal noun of the verb.

479 All these explanations then made their way into the treatment of the matter by al-Quduri, who expressed
them in a single sentence, probably to make it easier for judges to use in legal cases.
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But which aspects of the new sense to which the word sariqg was assigned are relevant,

and what is the yardstick to determine this?

[ think the yardstick that was used by scholars of Islamic law to determine
which aspects were relevant was that any aspect explained by the religion of Islam in
its sources (the primary ones of which are the Qur’an and the Sunna) was considered
to be relevant and that those aspects for which no explanation were given in the
sources of Islamic law were considered to be irrelevant in the establishment of the
legal ruling. Accordingly, in his treatment of the subject, al-Maydani explains each of
these aspects always with reference to the particular evidence(s) from the Sunna or
[jmaY or other valid sources of Islamic law in the Hanafi school. I will now turn to al-

Maydan1’s discussion of the aspects of sirqa that are relevant.

4.3.1. Aspects pertaining to sariqa (the stolen item)

Al-Maydani explains the above-mentioned statement of al-Quduri in detail,
providing insights into the semantic features that the religion of Islam added to the
already known sense of the word sirga. First, he talks about a particular semantic
feature the religion of Islam added to the action itself, which is known as sirqa in the

lexicon.

The word sirqga mentioned in the verse which determines the punishment for

sirqa, al-Maydanti says, is mujmal in terms of qgima (the economic value) of the item
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being stolen. 480 al-Maydani goes on to talk about how this mujmal word was
explained by the Prophet, who explained that the value of a given stolen item needs
to be equal to the price of a shield (mijann).481 Al-Maydani then further explains this
by saying, “Our colleagues*82 said that the shield for which the hand was cut off during
the time of the Prophet, peace and blessings be upon Him, was equal to ten
dirhams.”483 In other words, if the value of a given item does not reach ten dirhams, it
is not considered to be sirga in the special sense the word was assigned to by the

religion of Islam.

Again, talking about the value of the stolen item that can cause the thief to be
punished with the punishment of sirqa, al-Maydani also narrates a debate among
Hanafi scholars on whether or not the dirhams mentioned here need to be madriiba
(i.e. issued/coined). The text of al-Quduri, which I have provided above, has both
madriiba and gayr madriba dirhams (bullion). Al-Maydani says the phrase “madriba

and gayr madriuba” in al-Qudur?’s text is narrated from Abu Hanifa as a hasan484

480 Al-Maydanj, al-Lubab, 504.

481 [bid, 504.

482 The phrase he uses is ashabuna (see ibid, 504).

483 [bid, 504.

484 Al-hadit al-hasan or hasan is a term used in ustl al-hadit as well as ustil al-figh for a narration (riwdaya) whose
chain of transmission includes no person accused of lying and which is not considered to be sadd thanks to the
existence of other versions of it that are transmitted via other chains of transmission. It is considered between
sahth and garib narrations in terms of strength (see Erdogan, Mehmet, Fikih ve Hukuk Terimleri SézIiigii
(istanbul: Ensar, 2016, 182).
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narration. He then goes on to quote al-Hidaya*85 where al-Marginani mentions that
this opinion on the condition of the dirhams narrated from Abu Hanifa as hasan is not
preferred because when used as mutlaq,*8¢ the word dirham refers specifically to
dirham madriuba in accordance with wadf furfi*87 sense of the word. According to this
view, which, al-Maydani says, is among dahir al-riwdya,*s8 stealing dirhams that are
gayr madruba (not coined/issued) does not lead to the punishment ascribed to sirqa

unless their financial value reaches ten dirhams that are madruba.

Al-Maydani also notes that this opinion is also in line with the principle that for
any given hadd punishment to be applied, the designated crime needs to come into
existence fully.489 In fact, the slightest doubt about the existence of the crime in its full

form leads to the punishment ascribed to that particular crime being cancelled due to

485 Al-Hiddya by Burhan al-Din al-Marginani (d. 593/1197) is one of the most prominent texts in the Hanafi
furtf (practical law) literature. It is a commentary by al-Marginani on his own work titled Bidayat al-Mubtadi,
which he prepared relying upon al-Qudir?’s influential work in Hanafi literature, namely al-Muxtasar, as well
as al-Saybant’s al-Jamif al-Sagir (see Cengiz Kallek, "El-Hidaye", TDV Islim Ansiklopedisi,
https://islamansiklopedisi.org.tr/el-hidaye (06.09.2019)).

486 See mutlaq in section 3.1.1.1. above.

487 See wadf furfi and other types of wadf in section 3.5. above.

488 dahir al-riwdya is the name given to the contents of the books by Imam Muhammad al-Saybani which are
narrated as tawdtur from him. These books are: al-Asl, al-Jamif al-Kabir, al-Jamif al-Sagir, al-Siyar al-Kabir, al-
Ziyadat, and al-Ziyadat al-Ziyaddt. The contents of these books include especially the opinions of Abii Hanifa
and Abu Yuasuf and they are therefore considered very important in representing the opinions of the Hanafi
school and its founding father, Abi Hanifa, who himselfleft no monograph on Islamic law. These six books were
summarized by al-Hikim al-Sahid Muhammad b. Muhammad al-Marwazi (d. 334/945), which was later
commented on by al-Saraxsi (d. 482/1090) in his influential thirty-volume work al-Mabsiit (see Erdogan, Fikih
ve Hukuk Terimleri S6zliigii, 615). Nadir al-riwaya is the contents of the works that were not transmitted as
authentic as the contents of Muhammad al-Saybani’s dahir al-riwdya books. The nadir al-riwdya works are: al-
Atar, al-Hujaj, al-Raqqiyyat, al-Kaysaniyyat, al-]urjdni)’;ydt, al-Hdruniyyat, and al-Hiyal wa al-Maxarij. There are
two others that are considered within Nawadir al-Riwdya, namely Muharrar by Hasan b. Ziyad and Amali by
Abt Yusuf (see ibid, 443).

489 Tbid, 504.
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the hadit from the Prophet on this matter, which reads “idra’u I-hududa fani’l-
muslimina bi-s-Subuhati mastataftum” 40 (Cancel applying hudiud punishments to

Muslims on the excuse of [the existence of] doubts).

To illustrate, al-Maydani says, if a person steals ten tibr4°1 whose economic
value is below ten dirhams that are madriba, the punishment ascribed to sirqa,
namely qatf (amputation), is not applied. Al-Maydani mentions that the tradition
from the Prophet “la qatfa illa fi dinarin aw fasarati darahima”4°2 (Amputation is only
applied for a dinar or ten dirhams) also supports this opinion,493 probably on the

grounds that one dinar was considered equal to ten dirhams that are madriba.

4.3.2. Aspects pertaining to the place of sirqa

Al-Maydanti also discusses the conditions required of the place where a given
act of theft takes place for the act to be considered sirqa. First, the place from which
the item is stolen needs to be hirz*%4 (a protected place) in order for the act to be
considered sirqa. This is because istisrar, as mentioned earlier, is among the

characteristics mentioned in the ‘lexical’ definition of sirqa, and therefore, any action

490 See, for instance, Ibn Maja, Hudid, 5 and Tirmidi, Hudid, 2.

491 tibr is the name of gold or silver that is bullion (Erdogan, Fikih ve Hukuk Terimleri S6zliigii, 580).

492 g]-Tahawi, Sarh al-Atar, 11, 93.

493 Al-Maydani, al-Lubab, 504.

494 Al-Maydani explains hirz as “wa-huwa ma yamnafu l-wustila yadi I-gayri sawa’un kdna bina’an aw hafidan”
(It is that which prevents hands of others from reaching [something], be it a building or a chest) (al-MayaénT,
al-Lubab, 503).
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lacking this feature does not constitute sirqa. And logic dictates that the only way for
someone to steal another’s item with istisrar (being hidden) is on the condition that
the place the item is stolen is one that is protected.*> Therefore, stealing a given item,
even if its value reaches ten dirhams, from a place that is not protected and open to
others’ access is not considered to be sirqa. Accordingly, the punishment of gatf
(amputation) does not apply to those forms of theft that involve only items being

stolen from unprotected places.

Al-Maydani goes on to talk about the conditions related to the place of sirqaq,
saying that the place from which nisab (the minimum amount of goods required for
the stealing to be considered sirga) is stolen needs to be taken from one hirz. To
illustrate, al-Maydani says, if a person steals nisab from multiple protected places, no
punishment of qatf is carried out.*%¢ The reason for this is the fact that the verse is
mutlaq in the verb of stealing, namely saraqa, which is madi (past) tense. And when
there is no indication that the madi verb in a given sentence took place multiple times,
it is considered to have taken place only once, which is in line with the linguistic
category of mutlaq. Therefore, when a given theft involves multiple hirz, each of the
occasions of breaking into these protected places is treated as a separate sirqa. To

illustrate, consider the following example:

495 Al-Maydanj, al-Lubab, 505.
496 [bid, 505.
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John goes to a hotel and is given keys for two safe boxes (A and B) in his room.
He has money, say in pounds, that is equal to 11 dirhams (1 dinar). He puts his money
that is equal to 9 dirhams in safe box A and the rest of his money in safe box B. He
leaves his room and asks the reception to send someone over to come and clean the
room while he spends sometime in the city. The maid who is sent to his room manages
to open the two boxes and takes all the money John put in the boxes. The maid’s taking
the money from each box is treated as a separate case of stealing because each act of
stealing involves a different hirz.4°7 Due to the fact that the money stolen in each case
is below nisab, no qatf can be applied to the maid despite the fact that the total amount

of money stolen, which is, though in pounds, equal to 11 dirhams, is above nisab.

Similarly, al-Maydani notes,*98 even if a person steals nisab from the same hirz
but on multiple occasions, this will not cause the person to face gatf. To use the
example above, before leaving his room, instead of putting his money into two safe
boxes, if John decided to put all of his money into, say, safe box A, and the maid took
the amount of money equal to 5 dirhams on her first visit to the room and then took

the rest during her next service of John’s room, this would have not caused the maid

497 Note that if the money was stored not inside safe boxes but elsewhere inside the room, the maid’s stealing
would have not caused her to face amputation either. This is because she had permission to enter to John’s
room, and this breaches the intrinsic characteristic of being hirz (a protected place) for the room. In that case,
since the protection would not have been complete, stealing from such a place would have not been considered
sirqa.

498 Al-Maydanj, al-Lubab, 505.
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to face amputation either. Again, the reason for this is the fact that each act of stealing
on each occasion in which the maid engages is considered a separate case of sirqa,

and the amount stolen in each case is below nisab.

As I have pointed out earlier in the general framework as the second solution
to the side-effect 3, the religion of Islam sometimes assigns a new sense to an already
existing word with an already assigned sense in the language.*° The new assignment
constitutes a mujmal word for the linguistic community. ‘Sirqa’ is such a word. In fact,
the verse that assigned the new sense to the word sirga left some aspects>0 of it
mujmal. One of these aspects is, as | mentioned above, the gima (economic value) of
the item subject to sirqa.>%1 However, this mujmal aspect of it turned out to be
relevant once the Prophet made a statement that it had to be equal to ten dirhams, as
[ mentioned above. Through this clarification by the Prophet, the lowest economic

value required of the item being stolen for the stealing to constitute sirqa is

49 See the general framework in section 3.9.

500 [ believe that while one can come up with hundreds of aspects pertaining to an action or thing, only certain
of these aspects are considered relevant to the application of the punishment. For instance, the weather
condition in which a person steals an item, the type of clothing one wears when doing this, or the type of tricks
one uses to break into a house to steal an object can all be considered aspects pertaining to any given action.
However, none of these plays any role in determining whether or not the action falls under the category of
‘sirqa’ as defined by the religion of Islam, and therefore has no relevance to our discussion here. The key to
knowing which aspects are relevant and which ones are not seems to be embedded in the terms mutlaq and
mugqayyad which usiilis came up with. Any aspect the religion of Islam left unspecified as mutlaq is not relevant.
However, if the religion of Islam specified an aspect of a given action or thing, then it is likely to become a
relevant aspect. This is true unless there is another conflicting piece of evidence mentioned in the sources of
Islamic law, in which case one needs to determine the priority of one of these over the others. In such cases,
when meeting the requirements, mutlaq is limited with mugayyad. I have discussed the rules of this process in
sections 3.1.1.1 and 3.1.1.2 on mutlaq and muqayyad above.

501 Al-Maydani, al-Lubab, 504.
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determined. To use usulis’ terms, the word sirqa, which was mujmal in terms of gima,

turned into mufassar in this regard.

Another aspect of sirga is, as it turns out, also relevant: whether or not the
action needs to take place at one time and place. The religion of Islam made no
separate statement on this aspect. Instead, I think it uses a purely linguistic category
already used by the linguistic community, that of mutlagq. In fact, in Arabic, if a fifl madi
(verb in past tense) is used in an utterance without an indication of the verb having
taken place on multiple occasions, it is considered to have taken place once, as noted
above in this section. In other words, this is part of the meaning assigned to the madi
verb in Arabic that the linguistic community already agreed upon. The ramification of
this aspect of sirqa, which, as I have just shown, is indicated to be relevant by the
Prophet, is that if a person steals goods from a single hirz on multiple occasions, even
if the total amount stolen reaches nisab, no qatf is applied, given that each act of
stealing, which is considered a separate one, does not reach the nisab, and therefore
does not meet the standard of another aspect, namely gima, which is determined

through the Prophet.

This is relevant to the core idea of the present study. Islamic law reveals itself
through the Qur’an, the Sunna, I[jma¢, and Qiyas, but it does so, in almost all cases, in
the form of statements in the Classical Arabic language. Besides the general meaning

such statements indicate, they can also reveal more insights into the Sharifa through
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the existing structures of the language. If there is no reason for God to reveal another
verse, or no reason for the Prophet to say another hadit, why would they do so to
explain something that is already clear through previous statement of theirs unless
there is another benefit in doing so? If sirqa (or sariq for that matter) and relevant
aspects of the new sense the religion of Islam assigned to it are clear already, it seems
less likely that another verse will be revealed or another hadit said. Likewise, when
necessary, for instance, the Prophet explained verses in the Qur’an, as in the example
of sirqa. As seen above, the aspect of qima was mujmal, so it needed further
explanation. Therefore, the Prophet, in line with his mission, indicated in the Qur’an
itself to explain the Qur’an, specified the gima of the item being stolen.>02 On the other
hand, he did not specifically say that the stealing needs to take place at one time and
place. But this, as seen above, is already clear with the verse revealed on this thanks
to the fact that a madi verb when used as mutlaq indicates that the action needs to
take place at one time and place. Since this was already clear, it seems to be that the

Prophet did not need to explain this aspect.

The purpose of revealing another verse or saying another hadit on a matter,
therefore, seems to be to explain a relevant aspect that was not already clear through

previous verses or sayings on that matter. In other words, language is itself not a

502 If the Prophet had not specified this, other verses and ahadit and other relevant sources of Islamic law such
as furfwould have to be considered to determine the gima.
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source of Islamic law that competes with other sources (the primary ones of which
are the Qur’an and the Sunna) in establishing the law; rather, it is a tool that was used

to reveal the Sharifa on different forms, be it as a verse or as a hadit.5%3

The role of language in istinbat al-hukm in the present work, therefore, refers
to the function of language to reveal the Sarifa. For instance, a given sentence may
provide us with more than a single piece of information. In fact, it may contain
multiple pieces of information as I showed at various points in this work based on
usulis’ analysis of language, especially on fibarat al-nass, iSarat al-nass, dalalat al-nass,
and iqtida’ al-nass, which constitute usilis’ analysis of language in terms of the ways

in which a sentence can indicate meaning (information) about a matter.

Similarly, if it is already clear through pure logic that a piece of information is
transferred to human beings about a rule of Islamic law, and there is no other benefit
to do otherwise, then it seems to be that no new verse is revealed, and no new hadit
is said on that rule. Consider, for instance, Qur’an 4:11,59¢ where it is mentioned “...fa-
in lam-yakun laht waladun wa-waritahtu abawahu wa-li-ummihi t-tulut” (But if he had

no child and the parents [alone] inherit from him, then his mother receives one third).

503 Another tool through which God reveals Islamic law is al-faql al-salim ‘sound reasoning’. This limits the
number of interpretations of revealed texts by excluding those that are in themselves impossible.

504 Lagia al 5 (R0 435 57 Calall LB Baa) 5 CS 1) 5 _\}umu@aumd,s;musuufummhdu)s;uﬁsm,\@m?&my
‘,s)u&um)\@H}Jm)ww~wmnuﬂap\uutsuu uU‘Mﬂo\y\M)}}ﬂ}ﬂu&equ A3 4l H& o) Ao G il
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Since it is already clear that the rest of the inheritance will go to the father, only the
mother is mentioned in the verse. Therefore, Islamic law consists of laws revealed
through different domains, and one of which is the established language of the Arabs.
What is already clear through pure logic is likely not to be stated through language,
and what is already clear through a previous statement in the language is likely not
to be subject to further mentioning. Therefore, the role of language is to be a tool for
revealing the Sharifa. And usulis’ analysis of this tool which we call language is aimed
at finding out the qualities and limitations of this tool in revealing the Sharifa in an
effort to make best use of it. The result of their analysis of this tool is what we call

linguistic categories in usul al-figh, which I explored previously in this work.

Figure XXI

Limitation of the scope of Qur’an 5:38 by some of the relevant traditions

qima of the item needs
to be at least ten
dirhams

« the scope of sariqa:
everything

« the scope of people
punished: all who steal

« the punishment is cancelled
when there is doubt

« the scope of people
punished: (i) People who
are known for sureto have
committed sirga fully

« the scope of sariga: only
those items with a fiscal
value of at least ten dirhams
« the scope of people
punished: all who steal
items whose fiscal value is at

wa-s-sariqu wa-s- least ten dirhams idra’u I-hudiida fani I-

muslimina bi-$-Subuhati
mastataftum

sariqatu fa-qtafi
aydiyahima
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Figure XXII

Illustration of the refinement of the legal ruling for sirqa based on some

of the evidences from the sources of Islamic law

wa-s-sariqu
wa-s-sariqatu
fa-qtafu
aydiyahima

The punishment ascribed to those adults with sound intellect who
commit stealing of goods belonging to others whose economic value is
above ten dirhams (1 dinar) is for their hand to be cut off from wrist.

The verse on this matter sets down the principle, and the hadits limit the scope
of the verse, clarifying what is meant by it, as showed in Figure XXI. The synthesis of
Qurianic verses and hadits as well as other sources of Islamic law then leads to a
rather refined conclusion on each legal matter in the form of a legal statement. Such
arefinement of legal material is attained above on the matter of sirqa, as represented
in Figure XXII. This statement on sirga as shown in Figure XXII is not in its complete
form; rather, it only represents the fact that the process of law-making (attaining legal
statements) in Islamic law involves a consideration of all related legal material, be it

averse or a tradition or anything else valid to base law on. A more complete statement
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on sirqa, as we have seen in the beginning of this chapter, is given by al-Quduri right

at the beginning of his treatment of the subject in his al-Muxtasar.5>

4.3.3. Aspects pertaining to sariq/sariqa

Al-Quduri next goes on to talk about the qualities pertaining to the person who
commits sirqa, mentioning that one’s being a free individual or a slave does not make

any difference in this regard in order to protect people’s goods.506

Al-Qudauri also talks about the valid ways to accuse someone of sirga. One of
these ways is iqrar (confession), and al-Quduri says one confession is enough to
accuse of the person who confesses with sirqa.5%7 The other way is iShad (witnessing)
of two witnesses, as this is common in the application of other legal cases.5%8 In the
chapter on Sahadat (testimonies), al-Quduri notes that in accusing someone of sirqa,
the witness should use the verb axada (took it) when giving testimony instead of
saraqa (stole it),599 which, al-Maydani explains, to protect the hand of the thief from

amputation,>1%which is something that shows that the purpose of the punishment of

505 Al-Quduri, al-Muxtasar, 503.

506 Tbid, 505.

507 Compare this with the requirement of four separate occasions of confessions, each of which needs to be
almost exactly the same, for establishing the crime of zina".

508 Al-Maydani, al-Lubab, 505.

509 Al-Quduri, al-Muxtasar, 572.

510 Al-Maydani, al-Lubab, 572.



279

amputation is to function as a deterrent as indicated in the Qur’an 5:38 which serves

as the basis for amputation.

Al-Maydani also provides more information about the legal procedure involved
in both of these valid ways of proving sirqa. Regarding accusation through witnesses,
he says, the “imam (judge) asks the following questions about the case: “How was it?”,
“What was it?”, “When was it?”, “How much/many was it?”, and “From whom did
he/she steal it?”511 Regarding iqrar, al-Maydani says, the imam asks him/her all the
questions mentioned above except for the time of sirqa.512 He also notes that all these
questions are asked for extra cautiousness and in an effort to find a way to cancel the
application of the punishment of sirqa by finding a doubt surrounding the stealing in

question.>13

Another aspect pertaining to the person committing sirqa that al-Quduri
discusses is the question of the liability of each individual making up a given body of
thieves working in cooperation in undertaking a particular sirqa. He says that if a
group of people work in cooperation in a particular sirqa, and the share each
individual receives of the sariqa (i.e. the item being stolen) is equal to, or exceeds,

nisab, then the punishment of sirqa, namely gatf, is applied to each one of them. This

511 Al-Maydani, al-Lubab, 505.
512 Tbid.
513 Tbid.
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is true, al-Maydani says, even for any member of the group undertaking sirqa who is
not axid (i.e. a person who actually takes/steals sariga), that is to say, who is not
actively involved in the act of sirqa because it is true to ascribe the act of stealing to
each one of them in essence due to their cooperation in undertaking the particular
sirqa. He also notes that it is common among these people to assign to some of them
tasks other than the actual taking of sariga such as watching for any threat and
guarding the rest of the group in case the owner or someone else comes to hinder the
sirqa.>1* Therefore, I think he implies that it would be naive to say that those who are

not actively involved in sirqa should not be considered sarigq.

Accordingly, if the share that each individual within a group of thieves receives
from a particular sirqa is less than nisab, the punishment is not applied to any of them,
as al-Qudiri notes.>15 This is because, al-Maydani explains, for each of them to receive
the punishment of sirqa, each has to receive nisab because each one of them is
responsible for his/her own crime. Therefore, according to ustlis, what is taken into
consideration is not the nisab which the group receives all together but only the nisab

that each receives.516

514 [bid.
515 Al-Quduri, al-Muxtasar, 505.
516 Al-Maydani, al-Lubab, 505.
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4.3.4. Aspects pertaining to sariqa: certain items that are not considered

sariga per se when stolen, thus lead to no amputation

Al-Quduri goes on to talk about cases in which no qatf'is applied, thus clarifying
some aspects of sariqa further. First, no qatf is applied for items that are considered
to be insignificant and items whose kinds are mubah (permissible) to acquire in dar

al-Islam517 such as wood, reedmace, grass, fish, bird, and game animals.518

To illustrate, consider the following. There is a lumberyard complex in the city
which cuts down old trees in a nearby wood and collects them, which is free for
everyone to do, and sells them for a good price in the city centre. One day, B buys a
truckful of woodpile for a price which costs him way above ten dirhams from the
lumberyard and puts them into his locked storage. One night, A sneaks into B’s place
and using his own truck steals them all at one time. A is about to get away under the
cloak of night with the woodpile but is caught right after he leaves B’s place due to the
noises he makes while trying to uproot B’s good-looking mailbox which he also
decides to steal before he leaves. In this example, since the woodpile, despite the fact
that B paid for it, can be collected from the wood for free, the punishment to be

applied to A cannot be gatf because its kind is available for free.

517 This is a term that generally refers to a political territory under Muslim leadership where Muslims live safely
and securely (Erdogan, Fikih ve Hukuk Terimleri, 92).
518 Al-Maydani, al-Lubab, 505.
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Al-Maydani explains the logic behind this by saying that this is similar to
stealing something below nisab in which case it is rare that such a little amount would
be taken from owner without consent. Similarly, such items as wood that one can find
for free would rarely be stolen from an owner. Al-Maydani notes that the reason for
this is the fact that hirz is incomplete>1? in both of these cases in that, I assume, the
hirz, whatever this may be, is hardly built or made and is being used with the intention
of protecting the amount of items whose economic value is under ten dirhams or
items that are available out there for free. In other words, such items are not

considered to be protected.

Al-Quduri also notes that no gatf is applied to perishable items such as fresh
fruit, meat, milk, and watermelons.>20 The basis for this, al-Maydani says, is the saying
of the Prophet “la qatfa fi t-tatami” (No amputation for food).52! In other words, from
this saying of the Prophet we understand that not all stealing of items whose
economic value is at or above ten dirhams causes the thief to face amputation, as this
saying of the Prophet limited the scope of the items meant by the verse on this matter

(As for the male and female thief, cut off the hands of both...) and by the saying of the

519 Ibid, 505-506.
520 Al-Quduri, al-Muxtasar, 506.
521 Al-Maydani, al-Lubab, 505.
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Prophet on the gima of sariqa, which indicates that it needs to be at least ten dirhams

in economic value.

The verse itself is so mutlaq that it would have included any item with any
economic value that belongs to someone else. But the saying of the Prophet on gima
limited (made taqyid on) the scope of items meant by the verse and excluded those
items whose economic value is below ten dirhams. The hadit on the quality of the item
further limited the scope of hukm to those items that are not perishable. In fact, the
hadith excludes all types of food from the scope of the hukm al-qatf pertaining to
sariqa, but ijmaf on this enters into the equation and limits the scope of the hadit to

those food items that are perishable.522

In addition to perishable items, al-Qudiirt mentions other types of viand that
are also excluded from the scope of hukm al-qatf. Al-Maydani provides the names of
these and the reason behind their exclusion from hukm al-qatf. He says that for
stealing produce that is not yet harvested and fruits on trees no gatfis applied.523 The
reason for this, as al-Maydani explains, is the fact that hirz of these items is not

complete.524

522 The original text reads “ < sl A adads 43 slodll 4l g iy Lo olina | 1 alaall 4 adad Y 25 ad 8l Slodll 4l g joy La (B adaly Y
"leleal JSull 5 (No amputation is applied for perishable items due to a saying of the Prophet “No amputation for
food.” They said that what is meant by this [i.e. the hadit] is what is perishable because there is ijmaf on the
[validity of] the amputation for grain and sugar) (see al-Maydani, al-Lubab, 506).

523 Ibid, 506.

524 Tbid.
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There is yet another type of viand that al-Quduri says is excluded from hukm
al-qatf, namely ‘entertainment drinks’.525 These kinds of drink do not cause the
stealer of such drinks to suffer amputation, as al-Maydani notes, due to the possibility
that the person may take such a drink in order to throw it away.526 In an effort to
further explain the logic behind this, al-Maydani says that some such entertainment
drinks are not considered precious goods, and some of them are controversial. 527
The existence of such kinds of drinks which have no fiscal value and the controversial
status of some of them for that matter casts doubt on the fiscal value of all

entertainment drinks528 for the person who steals such a drink.529

To illustrate, say a person steals a cup of “X”, which is a type of entertainment
drink but one that has no intoxicating ingredients in it, and that there is no question
as to the fact that it has fiscal value in itself. Therefore, it is halal (permissible) to sell
and drink such an item. However, there are other kinds of drinks within the same
category of entertainment drinks that are intoxicating and therefore not permitted to
be drunk or sold. In other words, it belongs to a sub-class of entertainment drinks,
say, referred to as “A”, which is halal, while some of its co-subclasses, say, “B” and “C”,

are not halal. Although it is clear which sub-classes are halal and which are not for

525 The Arabic reads al-asriba al-mutriba (al-Quduri, al-Muxtasar, 506).
526 Al-Maydani, al-Lubab, 506.

527 This is probably because they have ingredients that are intoxicating.
528 Al-Maydani, al-Lubab, 506.

529 Ibid.
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those people who are familiar with them, the particular person who actually steals,
say, a cup of drink “A”, might have thought of it as having no fiscal value just like its
co-subclass “B” and might have intended to throw it away. This doubt as to the fiscal
value of entertainment drinks is considered a valid reason for preventing the

application of hukm al-qatf.

Al-Qudiuri goes on to mention goods which lead to no gatf when stolen. He says
that the tunbiir (“a long-necked stringed instrument resembling the mandolin”)530 is
not among the items that lead to qatf.53! To this Al-Maydani adds all the other
instruments of lahw.532 Al-Maydani also says that the reason behind this is the
possibility that the person who takes such items may intend to break them in an effort
to forbid from evil,533 as the use of such instruments is considered to be such when it

leads to prohibited things.

Another item for which no qatf is applied when stolen is a mushaf (copy of the
Qur’an) even if it has embellishments whose financial value exceeds nisab, as al-

Quduri mentions.>3* Al-Maydani explains the reason behind this, saying that the

530 Wehr and Cowan, A Dictionary of Modern Written Arabic, 667.

531 Al-Qudari, al-Muxtasar, 506.

532 ] think he is referring to musical instruments.

533 Al-Maydani, al-Lubab, 506.

534 Al-Qudari, al-Muxtasar, 506. 1 think it is fair to ask why stealing an embellishment whose value exceeds nisab
does not lead the thief to receive the punishment of sirqa despite the fact that if the same embellishment had
been stolen when it was standing alone apart from the manuscript, this would have caused the thief of it to be
punished with gatf. Therefore, al-Maydani explains the logic behind this by saying that the embellishment is
tabaf (follower/dependent), and therefore it is not taken into consideration. This is similar, al-Maydani goes
on to say, to a case in which a person steals a cup with wine in it, and the fiscal value of the cup exceeds nisab
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intention of the person who takes a copy of the Qur’an may be to read or to look at

1t.535

This type of legal thinking is interesting for its various connotations. In fact,
usulis consider the act of sirqa to be similar, on the surface level, to the act of taking
with the intention of reading. For instance, consider the case of a person who enters
into someone’s house in the middle of the night and takes a 600 hundred year-old
manuscript with gold embellishments, whose value exceeds nisab, and he does this
secretly and meeting all the requirements needed for an action to be defined as sirqa,
but the item he has stolen happens to be a copy of the Qur’an. In this case, the merest
possibility that the person who has taken the copy of the Qur’an may have intended
toread itor to look atitis enough to cancel the application of the punishment of sirqa.
The list goes on and on. Here I will confine myself to the items exempt from gatf that

are mentioned up to now.536

No gatf'is applied in cases of kidnapping a free child even if there is jewellery—

and even if this reaches nisab>37— on the child.538 This is because a free person is not

(al-Maydani, al-Lubab, 506). Apparently in such a case, no gatf is applied. The reason for this could be the fact
that what is stolen is considered to be xamr (wine) as the cup’s primary function is to hold the wine. Therefore,
the cup is tabaf (follower/dependent) with respect to wine.

535 Molla Jiwan, Nir al-Anwar, 506. Reading the Qur’an or merely looking at it are considered good deeds in
Islam.

536 For details of other items that do not lead gatf when stolen, see al-Maydani, al-Lubab, 506-507.

537 Al-Maydani, al-Lubab, 506.

538 Al-Quduri, al-Muxtasar, 506.
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a property>3? while sariga, as mentioned earlier in the definition provided by al-
Maydani, needs to be a property. As for jewellery, even if it reaches nisab, it is tabaf
with respect to the child, and as [ explained above, tabaf is not taken into

consideration.540

Al-Qudurt also notes that no qatf is applied in cases where the person being
kidnapped is an adult slave.>#! This is because such cases are not sirqa but either gasb
(illegal seizure)>42 or xidaf (deceit),>*3 as the person has control over himself,544
which is not the case with a property by definition. As noted, sariqa needs to be a
property for the action to constitute sirqa. On the other hand, al-Qudiri notes, when
a child slave is kidnapped, gat{ is applied,>*> as he is not able to express himself>46 or
does not have control over himself.547 Al-Maydani also notes that if the child is able to
express himself clearly, he is considered to be like an adult.548 As a result, kidnapping

such a child would not constitute sirqa.

539 Al-Maydani, al-Lubab, 506.

540 Al-Maydani, al-Lubab, 506. See also footnote 534.

541 Al-Quduri, al-Muxtasar, 506.

542 Wehr and Cowan, A Dictionary of Modern Written Arabic, 790.

543 Lane, An Arabic-English Lexicon, 709.

544 The Arabic reads “li-annahil fi yadi nafsihi” (see Al-Maydani, al-Lubab, 506).

545 Al-Quduri, al-Muxtasar, 506.

546 The Arabic reads “Id yufabbaru fan nafsihi”. Lane translates a similar phrase “fabbara famma fi nafsihi” as
“He declared, spoke out clearly or plainly, or explained, what was in his mind” (Lane, An Arabic-English Lexicon,
1989).

547 Al-Maydani, al-Lubab, 506.

548 The Arabic word used here is ‘balig’ (see al-Maydani, al-Lubab, 506).
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4.3.5. Aspects pertaining to the masrtq minh (the person(s) from whom

the item is stolen)

Al-Quduri also discusses aspects pertaining to the person or the entity a sariqa
is stolen from. The idea that lies behind this is that in order for a given thief to receive
the punishment of qatf, there should not be even the slightest possibility that the thief

may be the owner, or a shareowner, of the item being stolen.

In this regard, al-Quduri says that if the item being stolen is a public property,
then no amputation is applied 54° because, as Al-Maydani explains, such an item
belongs to the public, and to the thief, being a member of the public.>50 In such a case,
he/she would be a shareowner of the item that he/she has stolen. However, as we
have seen in the definition of sirqa as it has been established in the language of the
Arabs, the item subject to sirqa should belong to someone else, as noted by al-Maydani
before he starts explaining the special sense the religion of Islam ascribed to sirga.>>!
At the same time, we have also seen in the special sense the religion of Islam ascribed

to sirqa that there should be no doubt surrounding the sirqa.552 Because the item does

549 The Arabic reads “wa-la yuqtafu s-sariqu min bayti I-mali...” (Al-Quduri, al-Muxtasar, 507).

550 Al-Maydani, al-Lubab, 507.

551 The definition of sirqa established in the Arabic language even before Islam is “axdu s-Say’i mina I-gayri fald
I-xafiyyati wa-l-istisrari.”, which indicates that the item needs to belong to someone else other than the thief
(see ibid, 503).

552 Ibid, 503.
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not belong to other(s) completely in the case that the thief is an owner or a

shareholder, then no gatf is applicable to the thief in such a case.

Similarly, stealing from one’s own parents, children, and close relatives does
not lead to qatf.>53 Al-Maydani explains each one of these. First, he says, child is within
hirz. The converse is also true, so parents needs no further explanation. As for the last
one, if the person steals it from a third person in the relative’s house, no gatf'is applied
due to the fact that the thief, thanks to his/her close relation with the owner of the
house, is considered to have access to the house and therefore the house is not

considered to be a place protected from that particular thief.554

Likewise, al-Quduri mentions that if one of the spouses steals from the other,
no qatf is applied. Similarly, if a slave steals from his/her master or the spouse of
his/her master, no gatf is applied. This is because of the existence of permission

fadatan (for such people to enter houses of these people.55>

If the master steals from his/her mukatab slave,>56 al-Qudiiri notes, no qgatf is

applied because the master has a share in what the slave earns.557 If the person steals

553 al-Qudiri, al-Muxtasar, 507.

554 Al-Maydani points this out rather briefly by stating that “iftibaran li-I-hirzi wa-fadamihi” (see Al-Maydani,
al-Lubab, 507).

555 Al-Maydani, al-Lubab, 507.

556 For a definition of mukatab, see section 3.1.1.2.

557 Al-Maydani, al-Lubab, 508.
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from magnam (booty),>>8 no qatf'is applied given that he is one of the shareholders of

1t.559

4.3.6. Aspects pertaining to the place of sirqa

Al-Quduri then goes on to talk about the hirz (protected place), the hirz being
of two kinds: hirz li-mafna fih (an intrinsically protected place) such as house, store,
or chest, which is hirz in the real sense (haqiqi); and hirz bi-I-hafid (a place referred
to as “protected” by virtue of it having a protector) such as one where a man sits next
to his goods in a public space.>¢0 The first type is what usulis refer to as hirz when they

use it as mutlaq, and the second type is achieved through a protector.

Al-Qudurt then talks about stealing from a public space. In fact, he says that no
qatf is applied to someone who steals from a bathhouse during a normal business
hour, as it is normally permissible for anyone to enter there.>¢! The logic behind this
is that when it is permissible for anyone to enter, the intrinsic characteristic of being
hirz (i.e. being a protected place) for the building is breached, so the protection is not
perfect. And as mentioned above, sariqa needs to be stolen from hirz in its complete
form in order for the action to lead gatf. Here, however, a person steals from a

bathhouse where everyone, including he himself, is allowed to enter. Due to the

558 Erdogan, Fikih ve Hukuk Terimleri Sé6zItigt, 153.
559 Al-Maydani, al-Lubab, 508.

560 [bid.

561 [bid.
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existence of permission for the person fadatan to enter, no punishment of gatf is

applied in such cases.

Similarly, if a visitor steals something from the host in the host’s house, no gatf
is applied, 562 as the house, which is normally considered to be intrinsically a
protected place, is not a protected place against the visiting thief563 because he is

given permission (haqiqatan) to enter the house.

For the same reason, if someone steals from a house which people are allowed
to enter, no qgatf is applied due to the existence of permission for the thief to enter it

fadatan.

Al-Maydani adds that if the person steals from a store outside of normal
business hours, then gatf is applied. The logic behind this is the fact that the building
is intrinsically a place of protection, and outside of business hours, there is no doubt

as to this feature of being a place of protection.>64

This feature of being a place of hirz is not one that is common to all types of
buildings, however. In fact, al-Maydani says that masjids are not built to be a place of
hirz. Therefore, if someone steals from another in a masjid, due to the fact that the

goods is not mahraz (protected) by virtue of it being inside the building, no gatf is

562 Al-Quduri, al-Muxtasar, 508.
563 Al-Maydani, al-Lubab, 508.
564 [bid.
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applied if the owner of the goods is not present during sirqga. If the owner is present,
however, the item is considered mahraz thanks to the presence of the owner.

Therefore, in such a case, gatf'is applied, as al-Maydani notes.565

If a thief breaks into a house and takes an item and hands it over from inside to
another thief waiting outside of the house, no gatf is applied to either of them, as al-
Quduri notes. The logic behind this is the fact that sirqa is not complete for either of
them,>6¢ which has to involve hatk al-hirz (trespassing in a protected place), which is
not complete for either of the two thieves. This is apparently because for hatk al-hirz
to be complete, one needs to break into a protected place and take sariga out of that
place. Because neither of the two thieves here completes the process of hatk al-hirz,
which needs to involve entering and coming out hirz, neither of them receives the

punishment of gatf.

If a thief breaks into a house, and takes a sariqa throwing it from inside to
outside the house to the street and then taking it from there after getting out, gatf is
applied.5¢7 This is a trick, al-Maydani notes, among thieves to overcome the difficulty
of carrying the item with them while getting out of the building that they break into

or the difficulty of fighting, if needed, against the owner while holding the item in their

565 [bid.
566 [bid.
567 Al-Quduri, al-Muxtasar, 508.
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hands. 568 Therefore, someone’s throwing the item from inside to outside the
protected building does not help him/her escape the punishment of gatf. He further
explains this by saying that throwing the item outside of the building and then taking
it from there is considered to be one single action.>%® He also notes that if the thief
throws a sariqa to outside from inside and does not take it from the outside, this does

not constitute sirga and nor does it make him sariq; rather this makes him mudif.570

If a thief breaks into (naqaba) a house and reaches out to something inside the
house without his/her body entering it, no gat{ is applied, as al-Qudur1 notes.57! This
is because trespassing in a protected place is achieved by entering in it.572 However,
if he/she reaches out to the chest of a goldsmith or the sleeve>73 of others and takes
the goods, then gatf is applied because of the fact that trespassing of that protected

place occurs574 only by accessing the inside of it (e.g. the chest) with the hand.

568 Al-Maydani, al-Lubab, 508.

569 Tbid.

570 Tbid.

571 al-Qudiri, al-Muxtasar, 509.

572 The Arabic reads “li-anna hatka I-hirzi bi-d-duxiili fihi” (al-Maydani, al-Lubab, 509.)

573 The Arabic word is "s" (al-Maydani, al-Lubab, 509), which can be translated as “sleeve” (see Wehr and
Cowan, A Dictionary of Modern Written Arabic, 983).

574 Al-Maydani further says that there is no way to trespass on this type of hirz other than this way (see Al-
Maydani, al-Lubab, 509).
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4.3.7. Aspects pertaining to the punishment

Al-Qudiri then moves on to the discussion of the exact place and manner in
which the punishment of gat{is applied. He says that the right hand57> of the sariq (or

sariqa for that matter) is cut off from the zand (wrist).576

After the cutting off, he says, it is obligatory to cauterize>77 the hand in order to
prevent the flow of blood. Al-Maydani says that this is because the aim of the

punishment is not to exterminate but to rehabilitate.578

Then al-Qudiirt goes on to talk about the application of the punishment in the
case that a person repeats sirqa. We learned that the punishment of sirqa is to cut off
the right hand of the sariq. However, al-Quduri says, if the person repeats sirqa, his
left foot is cut off.57 In order to clarify the exact place where the foot is cut off, al-
Maydani says that the foot is cut off from the ankle (kaibh).58 If the person repeats
sirqa again, then no gatf is applied but he is put into jail until he repents, as al-Quduri

notes.>81 Al-Maydani also notes that the basis of this hukm is a tradition going back to

575 yad’ is defined as “the arm from the shoulder joint to the extremities of the fingers” (see Farid, M.G,,
Dictionary of the Qur’an, 843).

576 al-Maydani, al-Lubab, 509.

577 The Arabic word used is “ass3" (see Lane, An Arabic-English Lexicon, 569). Al-Maydani describes the whole
process briefly. He says that boiling oil is used to cauterize the hand after the cutting. The cost of the oil and the
service of cauterization is upon the sariq because these result from his action, which is sirqa (al-Maydani, al-
Lubab, 509).

578 Al-Maydani, al-Lubab, 509.

579 Al-Quduri, al-Muxtasar, 509.

580 Al-Maydani, al-Lubab, 509.

581 Al-Quduri, al-Muxtasar, 509.
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YAl1 b. Abi Talib (d. 40/661), who said: “I feel shy from Allah in relation to leave no
hand for him by which he can eat and no foot on which he can walk”.582 Al-Maydani
also adds that the rest of the Companions took this as evidence on this matter, and

therefore, this constituted an ijmaf.>83

Al-Quduri then talks about whether or not pre-existing problems pertaining to
the place where the punishment is applied lead to any change in the application of
qatf. In fact, if the person’s right hand or left foot is disabled or already cut off, then

no qatfis applied lest this leads to a person’s extermination, as al-Quduri notes.584

He then talks about another requirement of the application of gatf pertaining
to the actual application of the punishment. He says that the punishment cannot be
applied unless the person from whom sariqga is stolen is present in the place where
the punishment is to be applied and that he/she confirms his/her will while being

present that he/she wants the thief be punished with the punishment of gatf. 585

Al-Qudauri then talks about other occasions on which the punishment of gatf is

cancelled. He says that if the owner of the stolen item gives away the item to a sariq

582 Al-Maydani, al-Lubab, 509.
583 Tbid, 509-510.

584 Al-Quduri, al-Muxtasar, 510.
585 Tbid, 510.
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for free, or a sariq buys it, or its financial value goes down below the nisab (even if

after the hukm is finalized),>8¢ no qatf{ is applied.>87

Al-Qudiri notes that whoever steals a particular item, his hand is cut off
because of it. In addition, he returns it to the owner. Then, if he steals the item again,
its having gone through no change, no qatf is applied>88 for the same item the second
time. The logic behind this, al-Maydani explains, is that he has received the
punishment of gatf for violating the item’s inviolability. Repeating the stealing of the
same item, which has not gone through any change, does not require the hadd to be

applied again.589

If a thief claims that he/she owns the item he/she has stolen, no gatf'is applied
even if he/she cannot back up his/her claim with evidence, as al-Qudiiri notes.>% The
reason behind this, al-Maydani notes, is the fact that the thief may be telling the truth
even if he/she does not have evidence for his/her claim.591 This constitutes a doubt.
Whenever there is doubt surrounding sirqa, then no gatf is applied, as [ mentioned

before.

586 The original text reads “...wa-law bafda I-qadd’i bi-ha...” (see al-Maydani, al-Lubab, 510).
587 Al-Quduri, al-Muxtasar, 510.

588 |bid, 510-511.

589 Al-Maydani, al-Lubab, 511.

590 Al-Quduri, al-Muxtasar, 511.

591 Al-Maydani, al-Lubab, 511.
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4.4.Some xafi aspects of the word sariq (sirqa)

As noted at the beginning of this chapter, words can fall under several linguistic
categories. This is the case with sariq. Besides the category of mujmal, sariq falls under
the category of xafi in some respects as well. As I explained in section 3.3.2.1, the
particular xafa’ (ambiguity) of any given xafi word is in relation to the hierarchical
relationship between it and its co-subclasses. In the case of sarig, its relation to nabbas

and tarrar were not well established.

As noted earlier, for any xaff word to turn to its default state of dahir, what
needs to be done is to think about the characteristics of each word in question, which
is a process referred to as talab (pondering) by ustlis, as noted earlier.>%2 In the
example of sariq, when pondering upon the characteristics of sariq, nabbas, and tarrar
(that is to say, the definition of each), one reaches the correct classification of these
words, which means that the xafa’ as to the hierarchical relationship between these
words is resolved. Accordingly, al-Qudiri notes that no gatf is applied for a nabbas>3
because a nabbas is a person who steals from a grave, which is normally not protected
- amatter [ discussed earlier.>%4 In fact, sirqa constitutes an act of stealing that is done
from a protected place (hirz). As noted earlier, this is the result of the fact that sirqa

by definition takes place “fala I-xafiyya wa-I-istisrar” (secretly and hiddenly). This is

592 See, for instance, section 3.4.
593 Al-Quduri, al-Muxtasar, 507.
594 See section 3.3.2.1.



298

a semantic feature embedded in the word sariq (and also sirqa). Not having this type
of semantic feature, nabbas is not considered to be a type (sub-class) of sarig.
Therefore, the punishment ascribed to sarig, namely amputation, does not apply to

nabbas.

Nabbas is not the only type of thief that is excluded from the scope of the word
sariq due to the mere fact that it does not contain the semantic feature that makes up
the ‘lexical’ sense of the word sarig, the sense that the word signified during the time
when the Qur’an 5:38 was revealed to the Prophet. In fact, there are other types of
thieves (and thus also forms of thefts) that al-Qudiiri and al-Maydani discuss, though

rather briefly. I will now briefly discuss them as well.

As I discussed in the general framework in section 3.9, one of the side-effects of
the practical way of name-giving is side-effect 2, which refers to the fact that there are
some entities in the world that lack a proper classification. It seems to me that such

words are what ustlis referred to as xafi words.

As scholars noted, xafi words are in fact dahir, which, together with several
other information provided on this matter by ustilis, led me to conclude that scholars
knew about their fasls but did not know the closest genus (jins qarib) of each one of

these words very well. The way to deal with this, as explained,>% is to ponder upon

5% See section 3.3.2.1.
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the characteristics of each concept in an effort to arrive at a precise classification of
such words. Scholars who were eager to understand the scope of Qur’an 5:38,59¢ and
in particular, whether the sense of the word sarig would include other types of thieves
such as tarrar and nabbas which look similar to sariq, pondered upon the semantic

features of these words.

Muxtalis is such a xaft word. It refers to a thief who takes from the hand of
someone swiftly and unawares,5%7 as al-Maydani notes.>%8 Another such a xafi word is
muntahib, which refers to a thief who takes by force.>%9 Since both muxtalis and
muntahib act openly, al-Maydani notes,%0 they do not meet the criteria of sarig. In
other words, the semantic feature of sarig, that of acting secretly and hiddenly is not
embedded in the ‘lexical’ senses of the words muxtalis and muntahib. Scholars were
clear about the fasl of each of these two words as well as that of sariq. However, they
were not clear about their closest jins (jins qarib),°! which leads to the particular
xafa’ (ambiguity) with xafi words (i.e. the ambiguity as to the hierarchical relationship

between these words), as discussed earlier.¢02 Upon talab, we realized the correct

596 282 S A 55N ()3 YIS & Wy 2154 Ladanl ) sadadla 43,0015 (5

597 The translation is adapted from Lane, An Arabic-English Lexicon, 785.

598 Al-Maydani, al-Lubab, 507.

599 Ibid, 507.

600 [bid, 507. He says: “li-anna kullan min-huma yujahiru bi-fiflihi fa-lam yatahaqqaq mafna s-sirqati” ([the
punishment is not applied to muntahib and muxtalis] because each one of them acts openly. Therefore, the
sense of sirqa is not realised).

601 | have dwelt on the phenomena of hadd, fasl, and jins (jins qarib and jins bafid) earlier in this work (see
footnote 461 above).

602 See section 3.3.2.1.
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hierarchical classification of these words. Because muxtalis and muntahib act openly,
they are, together with sariq, sub-classes of the class of thieves. Their representation
in a diagram would be similar to that of nabbas, so I will not put them in a new

diagram here.603

It seems that muxtalis and muntahib also constitute xafi words, so talab
(pondering) upon the characteristics (the semantic features) of these two in relation
to sariq resolves the xafa’ (ambiguity) as to the hierarchy between these words.604

4.5.Another form of theft: qatf al-tariq

Al-Quduri discusses another type of thief, namely qatif al-tariq
(robber/highway robber)¢05, which engages in what al-Maydani refers to as sirqa
kubra (grand theft/larceny),6%¢ after having discussed what he calls sirqa sugra (petty

theft/larceny).607

603 The xafi word nabbads, following the process of talab, turns into its default state dahir, a phenomenon
represented in Figure VIII and IX in section 3.3.2.1 above. Note that it was still possible to refer to a xafi word
even before the process of talab as dahir, as its fasl was already known even before this process.

604 The question that comes to mind at this point is: “Is it possible to speak of muntahib and muxtalis as xaft
words? Or is the xafi word here sarig?” It seems both I think, because the ambiguity (xafa’) is no less related to
muntahib and muxtalis than to sariq. In fact, it relates to the relationships between all these words. However,
unlike nabbas, tarrar, muxtalis, or muntahib, the word sariq is the one specified in the Qur’an and thus ascribed
a legal ruling, and therefore, it makes sense to focus one’s attention on resolving the ambiguity of its
relationships with others and not others’ relationships with it. Hence, it seems to me, usiilis discuss the xafa’ of
sariq and not the others.

605 Al-Quduri, al-Muxtasar, 511.

606 Note that the ‘lexical’ sense of the word sirga requires the action to occur in secrecy. However, qatf al-tarig,
as will be seen shortly, lacks this semantic feature. Al-Maydant’s reference to qatf al-tariq as sirqa kubra seems
only to highlight the similarities between the two. However, if this reference is commonly accepted in figh, then
we could probably say that the word sirqga kubra then constitutes another wadf.

607 Al-Maydani, al-Lubab, 511.
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There is disagreement among scholars about the definition of gatif t-tarig and
its conditions, and al-Maydani touches upon these.?08 However, it is generally used of
a group of people or a single person who go against authority, and involves what may
be referred to as highway robbery relying on their (or his) power to overpower
others, as al-Quduri notes.®% In his commentary on Tahawi, al-Isbijabi notes that
there are several conditions in order to categorize someone as qatif al-tariq (and also
an action as qatf al-tariq), as al-Maydani mentions: (1) The person(s) need(s) to have
power and force by which they can engage in qatf t-tariq (highway robbery), (2) they
need to engage in this between two villages, two towns, or two cities,?10 and (3) there
needs to be at least masirat safar¢! (i.e. 90 kilometres distance) between them and

the nearest town.t12 He adds that if these conditions are met, the person(s) can be

608 Thid.

609 Al-Qudiri, al-Muxtasar, 511.

610 A]-Maydani says that according to Abu Yusuf, one of the two prominent disciples of Abii Hanifa, if they
engage in such crimes in the city at night, this also constitutes qatf t-tarig. This, I assume, is because there is no
authority or security during night even in the city as exists during the day. Abi Yisuf’s view is preferred over
the other ones when giving fatwd, as al-Maydani notes (al-Maydani, al-Lubab, 511). In this sense, robbing
people in the middle of the night is similar to robbing them between cities, towns, or villages. This leads me to
conclude that the characteristic of qatf t-tariq pertaining to its place is that it needs to take place in a place
where no authority of the state and thus no security exists.

611 A specific distance determined by the Prophet to be used in Islamic law in various matters. Safar refers to
journey and masira to distance. Masirat safar, a genitive construction involving the two words, refers to a
journey on foot that takes three days and three nights. The distance of the particular journey to which the
Prophet referred as masirat safar and thus set its distance was later calculated to be 90 kilometers (see
Erdogan, 499).

612 Al-Maydani, al-Lubab, 511.
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referred to as qatif t-tariq. However, if these conditions are not met, then the act does

not constitute gatf t-tariq®13 and the person(s) cannot be referred to as qatif t-tariq.

If a group of people (or a person) goes out of the city/town/village with the
intention to engage in qatf t-tariq but get caught before they rob or kill anyone, the

imam (the judge) puts them in prison until they repent.614

If they rob someone, Muslim citizen or dimmi (non-Muslim citizen), of their
goods, and the amount of share each person involved in the robbery receives is at or
above nisab (10 dirhams) when the stolen goods are distributed among them equally,
then the judge cuts off the right hand and left foot of each one of them, as al-Maydani

notes.615

If they kill someone without robbing anyone, then the judge kills them in
accordance with fulfilling the hadd punishment for this.¢1¢ Therefore, even if the
custodian(s) of the murdered person(s) forgive(s) them, the judge does not accept
this, as this is not gisas where the custodians have a say on the punishment, but a

hadd punishment.617

613 Ibid, 511.
614 Ibid, 512.
615 Tbid.
616 [bid.
617 Ibid.
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If they engaged in both murder and robbery, then the judge has three options:
(1) he can cut off the right hand and left foot of each person involved and then Kkill
them and crucify them, or (2) he can only Kkill them, or (3) he can only crucify them,

as al-Qudiri notes.618

Al-Quduri notes that if a child, or a mentally disabled person, or a person who
is a relative of someone from among those who are intercepted by the robbers, is
among the robbers, the hadd punishment of qatf t-tariq is cancelled for the rest as
well. 619 In other words, if the robbers commit murder, for instance, this is not
considered a hadd crime given that such a person as described above happens to be

among the robbers.

Explaining the reason behind this, al-Maydani notes that this is because the
crime is a single one that is committed as a group. When the criminal action done by
one of these criminals is not punishable due to him/her being a child, a mad person,
or happening to be a relative of the victim(s), the criminal actions of the rest of these
murderers constitute the crime only partially. In other words, it is as if the crime has
not taken place fully. Therefore, the punishment of gatf al-tariq can be applied to none

of these murderers. In such a case, if there is a murder they have committed, then the

618 Al-Qudiiri, al-Muxtasar, 512. Al-Maydani talks about the details of how this is done (al-Maydani, al-Lubab,
512).
619 Al-Quduri, al-Muxtasar, 512-513 and al-Maydani, al-Lubab, 512-513.
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case turns into pure gisas (retaliation), and the custodians of the murdered person(s)
can either Kkill these murderers in retaliation for the murder if they want to (or

request blood money for that matter) or forgive them.620

Al-Quduri then goes on to discuss the question of whether or not an active role
for each member of the group that is involved in qatf t-tariq is required in order for
each member to face the punishment of qatf t-tariq. In fact, he says that even if only a
single person among the group of bandits commits the crime, the punishment of qatf
t-tariq is applied to the whole group.62! This is because, al-Maydani explains, those
members of the group who are actively involved in murdering a person are capable
of committing the crime only through the strength of the whole group.622 Therefore,
all of the members face the punishment regardless of their active or passive

involvement in a given murder or robbery.

Al-Qudurt also talks about whether or not such a given group of bandits
receives punishment if they repent before they get caught. He says that no
punishment of qatf al-tariq is applied to them in such a case. Again, the case turns into

murder, and the custodians have two options: they can either Kkill them if they killed

620 Al-Maydani, al-Lubab, 513. Note that if the crime of qatf al-tariq takes place fully, even the relatives of the
victims cannot forgive the murderers or ask for blood money for their loss, as the case is not consider a gisas
but a hadd punishment on which they have no say.

621 Al-Quduri, al-Muxtasar, 513.

622 Al-Maydani, al-Lubab, 513.
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their relatives or forgive them,; if they robbed only, then they return the goods to their
owners if they still have them or compensate them for the cost of these goods if they
do not have the goods. This is because the repentance of the criminal does not cancel

out others’ rights.623
Figure XXIII

Illustration of Figure IX along with the sense Islam assigned to the word

sariq (green) as well as qatif al-tariq (purple)

Figure XXIII represents the types of thieves explained in al-Maydan'’s
treatment of sirqa. The purple circle stands for the fasl of qatf al-tariq and when
considered together with the class of thieves, which is represented with the black

circle, the purple circle represents the class of qatf al-tariq.

623 Ibid, 513.
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To conclude the discussion of the aspects of sirqa that the religion of Islam
clarified through its sources (the primary of which are the Qur’an and the Sunna), for
an action to constitute sirga in the sense of the word that it was assigned through
wadf{ Sarfi, it has to meet all the relevant aspects explained above. Otherwise, as noted,
the hadd punishment ascribed to sirqa is cancelled. For instance, in a case where all
the constituent parts that make up the crime of sirqa as defined by the religion is
there, but, say, the thief claims that he /she owns a sariqa without providing evidence
to support his/her claim, he/she escapes from the application of the punishment, as
noted earlier.624 In other words, the law regarding this crime is almost inapplicable
in many cases. This leads one to conclude then that the hadd punishments, which have
very serious consequences for criminals, can rarely be applied. This shows that the
hadd punishments in Islamic Criminal Law such as the punishment for sirqa or qatf
al-tariq primarily function to be deterrent and not to take revenge or merely to punish
the criminals because they deserve to be punished. That is why the punishment of
qatf al-tariq is not applied to those types of criminals who repent before they are

caught despite the fact that they deserve it by committing the crime.

624 See also al-Qudiri, al-Muxtasar, 511.
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However, does this mean that a thief who manages to escape from the hadd
punishment thanks to the strict conditions for the application of the punishment get

away with it without receiving any kind of punishment?

When not all the constituent parts making up the crime of sirqa, for instance,
are present, the punishment ascribed to the crime is cancelled notwithstanding the
criminal still receives a punishment. This type of punishment is referred to as a tafzir
punishment as opposed to a hadd punishment.62> The range of tafzir punishments is
wide, and the particular one to be applied to criminals in each case may well differ
from criminal to criminal and from case to case, ranging from a mere summoning to
the court room of someone for whom this would be a huge matter to sentencing to
jail for a period of time to be determined.626 Whatever the case may be, the tafzir
punishment needs to be chosen with the purpose of protecting the rights of God
or/and the people. Given that the actual hadd crime is very narrow when it comes to

its application (e.g. a mere claim without any evidence on the part of the thief that

625 Tafzir is a punishment determined and applied by the head of the state or a judge to criminals involved in
crimes for which no hadd punishment is determined or one to which no gisas is applicable (see Tuncay Basoglu,
"Ta‘zir", TDV Islam Ansiklopedisi, https://islamansiklopedisi.org.tr/tazir (29.12.2019); Erdogan, Fikih ve
Hukuk Terimleri SézItigii, 551). al-siyasa al-sarfiyya (or simply siydasa) is a term related to tafzir, and it is often
understood to refer to the public authority’s legislative power to make laws and regulations, especially on legal
matters concerning the public, that are not in contradiction to principles of the religion of Islam. Within Hanafl
literature, siydsa is also understood to be referring to ‘aggravation of punishment’, and in this sense, it falls
under  tafzir  punishment (see Tuncay Basoglu, "Ta‘zir", TDV Islam  Ansiklopedisi,
https://islamansiklopedisi.org.tr/tazir (29.12.2019); for various senses of the term siyasa, see h. Yunus
Apaydin, "Siyaset-i Ser‘iyye", TDV islam Ansiklopedisi, https://islamansiklopedisi.org.tr/siyaset-i-seriyye
(29.12.2019)).

626 For various types of tafzir, see Erdogan, Fikih ve Hukuk Terimleri Sozliigii, 551.
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he/she owns the item he/she is accused of stealing cancels the application of the
amputation, as noted above), the majority of cases of what may be defined as “theft”

must have fallen under the category of tafizir as opposed to hadd.
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5. A LINGUISTIC ANALYSIS OF THE APPLICATION OF THE LINGUISTIC
CATEGORIES OF USUL AL-FIQH TO SIRQA

5.1. Some preliminary remarks

One obvious observation one can make about the application of the linguistic
categories to sirqa in the Hanafi school is that the scope of the word sariqg as it is
mentioned in the Qur’an 5:38 was limited by statements either (i) from the Prophet,
such as “No amputation for food”, “No amputation for items whose economic value is
below the value of a mijann (shield)”, or “Cancel the application of hadd punishments
with the existence of doubts surrounding the case” ; or (ii) from the companions, such
as “Amputation is applied for grains, on which there is consensus (ijmaf) among the
companions”; or (iii) from tabifiin,®27 such as “The economic value of mijann at the
time of the Prophet was equal to 10 dirhams”. Some of these statements were merely
about clarifying an aspect of sirqa while others such as “idra’ii I-hudiida...” were not
peculiar to sirqa but were general principles on hudiid that limited, in fact to a great

degree, the scope of sirqa just like any other hadd punishment.628

These statements about sirqa are in conflict with each other at least in terms of
their scope. This leads me to discuss one of the characteristics of Islamic law, namely,

that Islamic law is not ready to be used from its primary sources (i.e. the Qur’an and

627 The word al-Maydani uses is ashabund, which I take to refer to the first generation of Hanafis that were
among tabifiin. See Al-Maydanj, al-Lubab, 504.
628 Ibid, 505.
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the Sunna); rather it requires a thorough analysis of the sources of Islamic law for it

to become apparent and ready to be used.

The primary sources of Islamic law are considered to be the Qur’an, the
verbatim word of God sent to the Prophet over 20-odd years through the archangel
Gabriel (Jibril), a body of verses which He was commissioned to deliver and explain
to his people and to all humanity, and the Sunna, which is the body of the Prophet’s
explanations of the verses of the Qur’an either directly or indirectly, either through
his sayings, actions, or tacit approvals. In addition to these two, there are another two
sources, which rely on the previous two, namely [jmaf®62° and Qiyas.t30 There are yet
other sources that play a role in the process of law-making in Islamic law. These are
considered to be farf{i, that is, secondary to the asli (primary) sources of law (namely,

Qur’an, Sunna, Ijma¥, and Qiyas). The secondary sources within Hanafi school are

629 [ijmaf is the concensus of the mujtahidiin of one generation on the hukm (legal ruling) of a legal matter (see
Molla Xusraw, al-Mir’at, 240). For a through discussion of ijmaf also see Kamali, Principles of Islamic
Jurisprudence, 168-196.

630 For an analysis on giyas, see Kamali, Principles of Islamic Jurisprudence, 197-228; Fahrettin Atar, Fikih Ustilii
(Istanbul: IFAV, 2018), 89-108.
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istihsan, istishab,®3! istislah, furf, fatwa al-sahabi (sometimes referred to as qawl al-

sahabi), Sarfu man qablana, and al-dara’if.632

When making law, scholars refer to the Qur’an, then to the Sunna and also use
the other sources of Islamic law mentioned. These sources of Islamic law, however,
do not present a cohesive body of legal rulings ready to be used, as seen in my analysis
of the traditions on sirqa. Instead, there are what appear to be contradictory

statements on different levels, for instance, in the Sunna.

Usulis such as al-Nasafi held that although some of these contradictions are real
on the human level, and that they involve what we know as nasx,®33 in most cases a
close look at the body of statements that made their way into what we know as the
Qur’an and the Sunna actually reveals that there is no contradiction among the
authentic indicators of the ideal legal system that is called Sarifa, which the Prophet

was commissioned to teach human beings.

631 Istishab is defined as ibqa’u ma kana fala ma kana. In other words, accepting something’s previously known
status to be the case now in the absence of any evidence proving the opposite (Erdogan, Fikih ve Hukuk Terimleri
Sézliigii, 260). A closely related legal maxim (gafida fighiyya) is al-yaqinu Ia yaziilu bi-s-Sakki (see Ibn Nujaym,
Zayn al-Din b. Ibrahim b. Muhammad al-Misri, al-Asbah wa al-Nadd’ir fala Madhab Abi Hanifa al-Nufman,
(Beirut: Dar al-Kotob al-Ilmiyah, 1999), 47-50.), which made its way into Majalla as Majalla article 4, which
reads “llsl i) oy all @ld” (4be 28/ cdlaq [stanbul: Matbafa fUtmani, 1300, 23), which can be translated as
“Doubt[ful information] cannot remove [the authority of] certainty [i.e. certain knowledge].

632 For a detailed account of each of these secondary sources of law, see Atar, Fikih Ustili, 109-142.

633 Nasx is often defined as abrogation of a given hukm $arfi (legal ruling) based on an indicator of law (dalil)
that comes after the indicatory of law which the legal ruling which had formed the basis for the legal ruling (see
Erdogan, Fikih ve Hukuk Terimleri Sézliigi, 453; Ferhat Koca, "Nesih", TDV islam Ansiklopedisi,
https://islamansiklopedisi.org.tr/nesih--seriat#3-fikih (29.12.2019)). For a through analysis on nasx, see Atar,
Fikih Usiilii, 318-328. For a detailed account of the literature on nasx, see Abdulhamit Birisik, "Nesih", TDV islam
Ansiklopedisi, https://islamansiklopedisi.org.tr/nesih--seriat#4-literatur (29.12.2019).
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Sarifa is the ideal legal system which Muslims consider to be internally
consistent, as it is established by God, who is believed to be omniscient. On the other
hand, Figh is the accumulation of scholarly reflection on this ideal system called Sarifa
that was taught to the first generation of Muslims by the Prophet. Because it involves
human effort bound up with making mistakes, scholars never claimed that the legal
system which they produced was identical with the Sarifa, and always avoided
making claims that it was entirely free from inconsistencies as is the Sarita, as is
indicated by the statement used commonly by them at the end of their discussion of
legal matters “sle) 4 5” (God knows the best). Nevertheless, they developed methods

that would help the legal system they were building (i.e. Figh) have inner consistency.

Along with the information about the sources Islamic law, the body of methods
and rules used when making law is referred to as ustul al-figh, and the study of ustul al-
figh is referred to as film usul al-figh or simply also as usul al-figh.¢3* In fact, this
science lays down usul (foundations), that is, the sources, which the Islamic legal
system is to rely on, the linguistic categories (and the linguistic rules associated with

these categories) to be used when producing the legal system out of the indicators of

834 See Biiyiik Haydar Efendi, Usul-i Fikih Dersleri, 6-10.
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law (Qur’anic verses, traditions, and other individual statements within the sources

of Islamic law), and some other topics relevant to the process of law-making.635

Thus, scholars reached their best understanding of Sarifa, namely Figh through
a painstaking process, which involved them producing methods and rules of law-
making (i.e. usul al-figh). They then read the information found in the sources of
I[slamic law, which included verses and traditions, about each legal matter in the light
of their usil al-figh, and ultimately arrived at legal rulings on each legal matter. An
example of such a legal ruling is that by the Hanafi scholars, who, upon analysing the
verses and traditions as well as other relevant sources of Islamic law relevant to the
law-making process for sirqa (a good number of which is in conflict with each other
at least in terms of their scopes) concluded, as expressed by al-Quduri: “When a
person with sound intellect who has reached puberty steals®3¢ ten dirhams or that

whose value reaches ten dirhams, be these dirhams madriiba or gayr madriba, from

635 Kamali, Principles of Islamic Jurisprudence, 1-7. The body of rules and methods may differ from school to
school as may thus also the outcome of each scholar’s engagement with the sources that Islamic law rely on,
which we call Figh. As a result, we have differences of opinions on various issues in Islamic law between the
four major schools of law. Scholars sometimes arrive at differing opinions on legal matters even when they
follow the same usil al-figh, which is why many scholars within a given school arrive at legal rulings that are
different from those of the founding father of the legal school. Those scholars who follow the usil al-figh of
another scholar are referred to as al-mujtahid fi al-madhab (for various levels of law-making, see the
Introduction to this thesis; section 2.5).

636 In this work, I translate into English the word “sirqa” as “theft” and in some cases as “act of stealing” and the
corrresponding verb “saraqa” as “to steal”. Similarly, I translate “sarig” as “thief”. There is a sense of “secrecy”
in the words ‘sirga’ and ‘sdriq’ as noted in section 4.3 above. This secrecy does not necessary seem to be
embedded in the words ‘stealing’ or ‘thief’ in English. There is one occasion where the verb ‘to steal’ seems to
have the sense of  secrecy in it, though in a different meaning (see
https://dictionary.cambridge.org/dictionary/english /steal).


https://dictionary.cambridge.org/dictionary/english/steal
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a hirz (a protected place), and given that there is no doubt surrounding this act of

stealing, al-gatf (the amputation) is obligatory upon such a person.”637

One may naturally ask the following questions: “Scholars who came later made
great efforts to figure out what they thought to be Sarifa; why did not the Prophet say,
for example, what al-Quduri said on sirqa, given that al-Quduri is right, at the
beginning?” and “why is it that what the Prophet said about sirga on different
occasions differ in scope?”, or “why did not he clarify every aspect of sirqga that |
discussed above in a lecture?” I think this has much to do with the practical way of
name-giving and its ramifications, which is something that [ will now explore further

in relation to the matter in hand.

5.2. The conditions of the addressee(s)

[ believe that any statement anyone with sound intellect makes is aimed at
delivering the message one has in his/her mind to the addressee(s). To achieve this
aim, one needs to produce an utterance that his/her addressee(s) can understand and

understand, ideally without difficulty.

An addressee understands a given utterance through some of his/her faculties
including intellect and accumulated knowledge about things as well as knowledge

that he/she can acquire through his visual, aural faculties, etc. | will refer to the body

637 Al-Quduri, al-Muxtasar, 503.
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of things that enables one to understand utterances as “the conditions of the

addressee” in this work.

Because human beings may well differ in each of these conditions that enable
them to understand utterances, one needs to produce an utterance with
consideration of the particular addressee in terms of these faculties he /she possesses.
In fact, an utterance that is clear to one addressee may not be so to another. Therefore,
each utterance is in fact produced to be understood by (a) particular addressee(s),

however large a group this may be.

Without possessing or acquiring at least the approximation of the conditions of
the addressee of an utterance for whom the utterance was produced, one therefore
cannot understand that utterance simply because he/she does not have the tools to
decipher it. This is a result of the fact that we, as human beings, use the practical way
of name-giving, instead of the ideal way. However, it is worthwhile to discuss, first,
the ideal way of name-giving here in order for us to better understand the

ramifications of the practical way.

As already suggested, I think there are two ways of delivering a message one
has in mind to an addressee, the ideal way and the practical way. These are closely
related to the ideal way of name-giving and the practical way of name-giving, which I

discussed in the general framework in this work (in section 3.9 above).
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In the ideal way of communication, one uses the ideal way of name-giving, so
he/she names everything and every phenomenon using a distinct name. In such an
ideal way of communication, if anyone living in a linguistic community knew each of
these names, members of that linguistic community would have no problem
whatsoever as to the referent of each utterance regardless of addressee(s) each one
of these utterances was produced for. In other words, in the ideal way of
communication, thought (meaning) which one has in mind is embedded in language
completely, and everyone knows it. This leads to no confusion during conversation,

which is not the case in the practical way.

In the practical way of communication, on the other hand, one uses the
practical way of name-giving. In fact, in this type of communication instead of naming
each and every entity using a distinct name, we categorise entities, based on essential
similarities they have in common, under groups and then give each group a name. We
then refer to each entity that falls under that group using that broad group name. This

way of name-giving leads to side-effect 1, as explained in section 3.2.

Although the use of linguistic devices such as adjectives, and time and space
markers, allows one to remedy side-effect 1 to some degree, it leads to another
communication problem: it takes a lot of time to communicate using this way of
communication, as discussed earlier in section 3.8 above. To remedy this further

communication problem, one omits some of the information that makes up the
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message to be delivered to the addressee(s) to save time and effort. In other words,
the thought (meaning) one has in mind takes a lot of time to communicate in the
practical way of communication, which leads to omission of some of the parts of the

thought such that these parts are not uttered.

In this way of communication, although the scope of words is very broad in that
each word can refer to an almost infinite number of entities (as is the case with ‘pen’,
for example, which can refer to an almost infinite number of individual pens) the
contents of words in terms of meaning are very limited in many, if not all, cases when
compared to those of words in the ideal way of communication, which can include, as
noted earlier, as large a meaning as the contents of this dissertation in a single

particular sound, say, ‘A131399ukdx’.638

This leads me to draw the following conclusion:

1. Inthe ideal way of communication, meaning is fully embedded in language.

2. In the practical way of communication, meaning is distributed between

mentioned language (mantiiq) and omitted language (gayr mantiiq).63°

638 See section 3.7 for details of this.

639 | think when usulis differentiate gayr mantiq from mantiiq, they do not really mean that gayr mantiiq was
at once mantiiq (mentioned) in language but later was omitted. Rather, they intend, it seems, to highlight the
fact that gayr mantiiq is another part of meaning (mafna) just like mantiiq but one that just did not make its
way into language, i.e. it was part of the meaning that was not mentioned. My reference to gayr mantiiq as
‘omitted language’, is merely intended to reflect the fact that if one were to put into words all the parts of the
meaning one has in mind using the practical way of communication, one would have transferred everything
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Thus, the dichotomy ideal vs. practical way of communication has much to do
with the practical and ideal way of name-giving. [ will now briefly explain these two
types of communication with the help of diagrams in an effort to further clarify the
notions of mantiq and gayr mantiq and what | termed here “the conditions of the
addressee” as well as the effect it has on the production of utterances in the practical

way of communication.
5.2.1. Practical way of communication
Figure XXIV

Practical way of communication

natiq/xatib (addresser) maina (meaning) munataq/ muxatab (addressee)

Figure XXIV represents the process of communication in the practical way.
Because it would take too much time to communicate (see “the further communication

problem”¢40 to the solution for the side-effect 1), some of the information, constituting

that normally falls under gayr mantiiq into manttiq. Finding this hypothetical situation to be almost impossible
to accomplish, we would have then omitted some aspects of what we would have mentioned. Thinking this way
also helps one to compare the practical way with the ideal way of communication. Therefore, I retain the use of
the word ‘omission’.

640 See section 3.8 above.
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a certain amount of the meaning, is omitted by the addresser, a phenomenon
discussed in section 3.7.641 The diagram shows an addresser (natiq/xatib) producing
an utterance (mantiq/xitab) with consideration of the conditions of the addressee

(munataq/muxatab).

Note that if the addresser wants to communicate the same message (meaning)
to another addressee who has different conditions, then the addresser needs to
change his/her xitab (address, i.e. the utterance) as well. In fact, the addresser needs
to reconsider the parts of his/her thought that he/she omits and may move some of

these parts that were previously in gayr mantiiq to mantiq and vice versa.

5.2.2. Ideal way of communication

Figure XXV

Ideal way of communication

natiq/xatib (addresser) = mafna (Meaning) munataq/muxatab (addressee)

641 The addressee is able to know, though with various degrees of certainty, the omitted parts. The parts that
the addressee can know for sure based on the mentioned parts are referred to as Iazim. There are some omitted
parts, however, that the addressee cannot know for sure. While lazim parts can, in their own right, form the
basis for legal rulings, the other parts that are not Iazim cannot do so (see section 3.7 for further information).
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Figure XXV represents the ideal way of communication, where the ideal way of
name-giving is used. In this way of name-giving, meaning (mafna) is contained in the
utterance completely. Therefore, in Figure XXV mafna is equal to mantiiq (i.e. what is
mentioned), which is different from the previous diagram, where mafna was equal to
the combination of mantiiq (i.e. what is mentioned) and gayr manttiq (i.e. what is not
mentioned). Because each member of such an ideal linguistic community would be
equal in their knowledge of the body of word-meaning correlates that make up such
an ideal language, | drew xatib and muxatab as the same, which is to represent that

the conditions of each member of that community would be identical.

5.2.3. Utterances are produced with consideration of the conditions of

the addressee(s)

[ have thus explained the particular ramification of the practical way of name-
giving that leads to the dichotomy of mantiiq and gayr manttiq. I also noted that when
expressing the same meaning to different addressees, what are mantiiq and gayr
manttq for one addressee will likely to be different for another one with different
conditions in order to meet the aim of communication, which is to convey the meaning
a given addresser has in mind to an addressee. This is because, on one hand, in
contrast to the individuals in the ideal way of communication as represented in Figure
XXV, individuals making up the linguistic community in the practical way of

communication are not identical in terms of their conditions of addressee(s), as
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represented in Figure XXIV. On the other hand, the addresser using the practical way
of communication cannot possibly state his/her thought completely, as this would
take too much time. Thus, he/she has to omit in his/her speech some of the parts of
his/her thought that he/she thinks the addressee(s) would recover based on his/her
conditions. As a result of these two phenomena, the differences in terms of the
conditions of addressee between individuals making up the linguistic community in
the practical way of communication require one to produce his/her utterance with

consideration of the conditions of their addressee(s).

[ can now go back to my initial questions I posed in the previous section which
led me to discuss the practical way of communication with reference to the notion of
the conditions of the addressee(s): scholars who came later made great efforts to figure
out Sarifa; why did not the Prophet say in the beginning what al-Qudiiri said about
sirqa, for example, given that al-Quduri is right?” and “why is it that the things the
Prophet said about sirqa differ in scope?”, or “why did not he clarify every relevant

aspect of sirqa that I discussed above in a lecture?”

Against the background of the previous passages on the practical way of
communication, the answer to these questions reveals itself easily: because the
Prophet spoke to different people and different audiences on or around the same
topic, he had to explain things with different levels of clarity to different audiences

even on the same topic. In other words, each time his audience differed, it is likely
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that he naturally arranged the mantiiq and the gayr mantiiq of his thoughts (that is,
the meanings he wanted to express through language) accordingly to express the

same meaning to different audience with different conditions of addressee.

Again, what would lead the Prophet or anyone else to arrange their speech with
consideration to the conditions of their addressee(s) is the fact that human beings use
the practical way of communication. This way of communication relies on the
practical way of name-giving, which in turn, as explained, leads to side-effect 1, which
leads to a communication problem, which is the fact that it takes too much time to
communicate in the practical way of communication when compared to the ideal way.
The solution to this problem is, as explained, to reduce the number of thoughts to be
communicated through actual language. As a result, we do not mention some of the
parts of our thoughts when we speak, assuming that the addressee(s) will recover
these parts to a degree that would enable communication®42 between us and the

addressee(s).

642 More precisely, “that would enable us to achive the purpose of communication, which could be a number of
different things, including, but not limited to, ordering, requesting, asking for information, making a contract,
etc.” I am saying this purposefully because to say that the addressee(s) recover(s) all the relevant aspects of
the things that are not mentioned (gayr mantiiq) based on the mentioned (mantiiq) seems to be incorrect. This
is because the addresser’s meaning with all its aspects is based on his observations and experiences of all
things, which is most likely not to be identical with his/her addressee(s) even if the communication is
successful. To illustrate, suppose that [ say to a worker in a convenience store “Could you please direct me to
the aisle where you sell walnuts?”. The worker replies: “The walnuts are in aisle 7.” Among the semantic
features of the concept of ‘walnut’ [ have in my mind may be the feature of “with a strong odour” simply because
all the individual walnuts I have previously observed had that strong odour, and as a result, this feature made
its way among the semantic features of the concept of walnut I have in my mind. This particular feature may
not be among the semantic features the worker had in his mind when I asked him that question, however. It
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5.3. Determining the addressee(s) through the level of abstraction of words

In the previous section, I have explained that utterances are produced in
consideration of the conditions of the addressee(s) of a given utterance and therefore,

itis essential to know these conditions in order for someone to decipher the utterance.

At this point, I think the following questions are worthwhile pondering to
comprehend the matter as fully as possible: “Who can be included in the addressee(s)
of an utterance?”, “Can individuals with whom the addresser does not share a given
time and space when uttering an utterance be included among the addressee(s)?”, or
“Can an addresser arrange his mantiiq in consideration of the conditions of

addressee(s) who may not be present at the time of the production of the speech?”

[ think that although an addresser has to keep in mind the conditions of the
addressee(s) who are present when producing the utterance, he/she can also design
his/her utterance in a way that would enable others to understand it as well. This is

done by what may be called “abstraction”, which involves the addresser leaving out

may well be the case that either (i) he may have always observed walnuts with no odour, in which case the
concept of walnut in his mind would probably have the semantic feature of “with no odour”, or (ii) he may have
observed some individual walnuts with strong odour and others with no odour, in which case among the
semantic features of the concept of walnut in his mind, there would have been no semantic feature related to
odour, so the concept of walnut would be inclusive of all the individual members of walnuts the person has
previously observed, or (iii) he may have observed only walnuts with mild odour, in which case, the semantic
feature of “with mild odour” would make its way into the semantic feauters of the concept in his mind. There
could be other cases in relation to the worker for that matter. But the point is that in all of these three cases,
the concept of walnut which the worker would have had in his mind would have been different from the concept
I would have had in mine. Therefore, to be precise, it is more accurate to speak of a communication being
successful in achieving its purpose, which as noted could be to explain something, to make a request, etc,,
instead of achieving transmission of the meaning from the addresser to the addressee(s).



324

the bits of information that refer to the time and space in which he/she produces the

utterance(s).

To illustrate, suppose that a father sees his child taking someone else’s bike
without permission. He may say to his child, (i) “This is wrong.”, or (ii) “Your taking

someone else’s bike without permission is wrong.”, or (iii) “Stealing is wrong.”

From 1-3, the sentences get more abstract, losing reference to the bits of
information that has to do with the particular time and space in which the relevant
utterance is produced. Although (i) can seem to refer to anything for someone reading
it from the outside of the context it was uttered, this does not mean that it is abstract.
In fact, quite the opposite. It is bound up with the time and space it was addressed in
- so much so that one cannot understand the referent without observing/knowing
what is happening at the specific time and space it is uttered in. In (ii), the level of
abstraction is increased by explaining what “this” in (i) stands for, i.e. “your taking
someone else’s bike without permission”. On the other hand, the scope of (ii) is more
limited than that of (i), as “your taking someone else’s bike without permission” in
(ii) is more limited than “this” in (i) in terms of the potential referents each can refer
to. However, it is still not free from information bound with the time and space the
utterance was uttered in. In fact, it still has “your”, which binds it with the person the
utterance is addressed to, and “bike”, which binds it with the object. The last utterance

would be the most abstract way of expressing the ideas contained in the previous
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utterances because it is stripped of almost any information about the context it was

uttered in.

In all of these cases, it is possible that the communication will be successful. In
(i), the addressee would merely need to go through a simple intellectual process
whereby he/she would identify “this” with what he/she was doing. He/she would
primarily rely on his/her ability to hear the utterance and see, if applicable, the finger
his/her father is pointing at him/her to explain the referent of “this”. In the last case,
however, the addressee would use his/her reason more than he would in the others.
He would need to go through a more complex intellectual process, such as the

following:

A) Among other actions such as breathing and wearing what [ wear today, [ am

currently taking someone else’s bike without permission.

B) My father has told me that “Stealing is wrong”.

C) He must have referred to my taking someone else’s bike without

permission.

D) Then, my taking someone else’s bike without permission constitutes

stealing.

E) Accordingly, it is wrong.
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Thus, an utterance achieves a higher level of abstraction by losing information
related specifically to everything in the time and space the utterance is uttered in.
Abstract utterances such as (iii) then require what I may refer to as the “first
addressee(s)” of the utterance to identify the individual action in reality they are
experiencing with the abstract notion in the utterance in order for the communication

to be successful.

Unlike other utterances, abstract utterances are relatively free from the time
and space they were uttered in, which enables them to reach beyond the people they
were first uttered to. In fact, as | noted earlier, since an utterance is produced with
consideration of the conditions of the addressee(s) it is uttered for, the addresser does
not mention some part of the thought, assuming that the addressee(s) will recover

that part.

For the addressee(s) to recover that part, besides using their faculties
including intellect and the accumulated knowledge they have about things, they also
use the knowledge that they can acquire through their faculties at the time of the
speech. For instance, when the father said to his child, as in the first case, “This is
wrong”, pointing his finger at him/her, he assumes that the child, who, say, is busy
with getting on the bike, will look towards him when he/she hears his voice and thus
be able to see his finger pointing at him/her. This will help the child clarify that the

referent of “this” in the utterance is his/her current action and not, say, an older
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child’s wrong answer to the homework question, which the father also happens to be

working on with that child.

When the father, however, says “Stealing is wrong”, the addressee(s) do(es)
not need to use their faculties, such as their ability to see, in an effort to understand
the referents of each word in that abstract utterance. This allows this utterance to
reach beyond the first addressee(s), given that they know the meaning of each word
in that utterance. Note, however, the utterance can be applied to different actions (i.e.
referents) on different occasions. This in turn requires, as noted, the addressee(s) to

identify the referent of the utterance with the action taking place.

On the basis of the foregoing, we can draw the following conclusion that

utterances can be divided into two groups in terms of their level of abstraction:

1. Utterances with mutlaq words (e.g. Books are nice).

2. Utterances with muqayyad words (e.g. This orange book is nice).

Naturally, when the Prophet, therefore, produced utterances, he may have
done so producing either types of utterance. In the first type, among the addressee(s)
of the utterance, not only the first addressee(s) but also others who have a similar
intellectual level and the relevant accumulated knowledge about things in the world

would be included.
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[ will now briefly discuss the two types of utterances in terms of abstraction

with the help of diagrams.
5.3.1. Abstract utterances (Utterances with mutlag words)
Figure XXVI
Utterances with mutlaq words

Book Nice

'udgementl

J

Figure XXVI represents utterances with mutlaq words (abstract utterances). In
the diagram, the blue and green circles represent the class of books and the class of
nice [things] respectively. The blue arrow represents the judgement, which may be
translated into English as the verb ‘be’ in any tense. In this particular example, I take
it to represent the present form of the verb be, namely “is”. Therefore, the diagram

with its all constituent parts represents the abstract utterance “Books are nice”.
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5.3.2. Non-abstract utterances (Utterances with muqayyad words)

Figure XXVII

Utterances with muqayyad words

Book Nice

judgement

Figure XXVII represents utterances with muqayyad words (non-abstract
utterances). In the diagram, the blue circle represents the class of books while the
green stands for the class of nice [things]. Each of these classes include members,
which may be represented with black dots. For the sake of economy, only some of the
members of the class of books are represented in the diagram. Some of these black
dots are enclosed in a smaller orange circle to indicate that the judgement in Figure
XXVII is about an orange member (i.e. an orange book). The fact that the arrow starts
from the particular dot, which stands for a particular member of the class of books,
indicates that the judgment is about that particular dot rather than the whole class,
as was the case, as seen, in Figure XXVI. As a result, Figure XXVII represents the
assertation that the particular member of the class of books that is enclosed in the
orange circle and shown with the arrow in the diagram belongs to the class of nice

[things].
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Note that we do not name that particular dot (i.e. that particular member of the
class of books) using a distinct name. As a result, it is not possible to understand the
referent from the utterance “The particular member of the class of books that is
enclosed within the orange circle and shown with the arrow in the diagram belongs
to the class of nice [things]”. Or, to put it differently, in “This orange book is nice”, it is
not possible to understand that the particular member of the class of books is the
subject of the judgement by merely hearing or reading either of these two

utterances/sentences.

One does understand that the judgement is about a book whose colour is
orange by merely hearing or reading the utterances, though. Therefore, the potential
referent of the book mentioned in the either of the two utterances/sentences is
limited to a degree. Still, one cannot pinpoint which book is actually meant yet. In fact,
the key word in the above sentences/utterances is “this” and its reference. The
referent of the word “this” in the sentence above is almost impossible to know

without knowing the context in which it was uttered.

This is the result of the practical way of name-giving. As noted earlier, side-
effect 1 is resolved through linguistic devices, which limit the almost infinite number
of potential referents of a group name to a relatively small number. Demonstrative
pronouns, such as the word “this”, are one type of linguistic device that functions to

reduce the potential referents of class names. What is the nature of linguistic devices,
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such as “this”, such that while it makes it possible to reduce potential referents of
class names, such as ‘book’, it also makes their own referent so vague that it is almost
impossible to know the referent of a linguistic device such as “this” without a
consideration of the context in which it is uttered? [ will dwell on the nature of these
linguistic devices in the following section, as this will likely help us gain more insights

into the matter in hand.

In the diagram the orange circle represents “this”, and the arrow represents
“is”. The arrow’s starting point represents the subject of the judgement. With all of its
components, Figure XXVII represents “This orange book is nice”, which is, as noted,

an example of utterances with mutlaq words.

I have thus explained that utterances are produced in consideration of the
conditions of the addressee(s) they are uttered to. Among these conditions are the
accumulated knowledge as well as potential knowledge to be acquired through
various faculties of the addressee(s), which enable communication. In order for
someone to understand a given utterance, therefore, they need to acquire at least

similar conditions to the conditions of addressee(s) of that particular utterance.

As for people who can be included in the body of the addressee(s), | noted that
this body can include people other than those who are present when the utterance is
uttered. In such a case, the addresser would strip off any information peculiar to the

time and space in which the particular utterance is uttered. This is done by using
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mutlaq words. Alternatively, the body of addressee(s) can be limited to those who are
within the time and space a given utterance is uttered in. This is done by using

muqayyad words in the utterance.

The use of muqayyad words in a given utterance, as noted, limits the potential
referents of class names. Mugayyad words can be formed in various ways, which
involve the use of various function words, which I have referred to as ‘linguistic

devices’ in this work. I will now briefly discuss the nature of linguistic devices.

5.3.2.1. One class that limits another: the nature of linguistic devices

As noted earlier in this work, there are many linguistic devices (e.g. adjectivals)
to choose from in order to limit the potential referents of a given class name, or to put
it differently, to determine which member(s) of a given class is/are meant in a given
utterance. These linguistic devices thus function to reduce the number of potential
members referred to by the class name in a given utterance. But how? What is it that

enables linguistic devices to function in this way?

[ believe that these linguistic devices are nothing more than classes that are
easy to combine with other classes of things in an effort to reduce the number of
potential members of the classes meant by given utterances. For instance, in the
example above, the class of books needed to be limited in terms of its scope in order
to resolve side-effect 1. The class of “orange [things]” was combined with the class of

“books” to do the job. In fact, as seen in figures XXVI and XXVII, the body of potential
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referents of the sub-class of orange books is less in number than that of the class of
books alone. Moreover, the touching point of the arrow in Figure XXVII also stands
for another class, which is the class of “this”. The class of “this” per se includes an
almost infinite number of entities as well. Despite its capacity to refer to a large
number of things, the class of “this” can nevertheless help another class to reduce its
potential referents in a given utterance. The same applies to any other linguistic
device, including the class of “orange”. Regardless of how large the class of a particular
linguistic device may be, it can reduce the size of other classes when combined
correctly. Therefore, when the arrow’s starting point touches that particular member
of the class of books (or the sub-class of orange books), the number of potential
referents of the combination of the three classes becomes just one. Therefore,
linguistic devices, such as colour names, numbers, and pronouns, are just classes that

speakers use to overcome side-effect 1.

In the previous section, I also noted that the use/omission of linguistic devices
in a given utterance allows one to determine the level of abstraction of the utterance,
thereby determining the body of addressee(s) of the utterance that the addresser
produces. This also means that linguistic devices play a key role in determining the
addressee(s) of a given utterance. Having already established that linguistic devices

just involve other types of classes, then the determination of the body of addressee(s)
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of a given utterance is no less relevant to the nature of classes than it is to the nature

of linguistic devices.

Having thus come to the conclusion that the determination of the body of
addressee(s) has much to do with the nature of classes, which linguistic devices are
just one kind of, I can now reformulate the question which I asked earlier in this
section “What is it that enables linguistic devices to function that way [i.e. to function
to limit the potential referents of class names such as book]?” as “What is it that
enables class names to limit the potential referents of other class names?” This leads
me to discuss the nature of classes, rather than just that of linguistic devices, further,

in order to answer these questions.

5.3.2.2. The dichotomy between essential and non-essential semantic

features of entities: the nature of classes

In the previous section, I have explained that a linguistic device is nothing but
another class of things that can be used, despite its own problem of having a relatively
large capacity to refer to things, to help (an) existing class(es) of things to limit the
scope of the referents of the(se) class(es). Note, however, a given particular entity
(e.g. a given book) can belong to more than one class (besides the class of ‘book’, for
instance, the class of ‘orange [things]’). How is this possible? I will now briefly discuss

this in the following paragraphs.
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One of the ramifications of the practical way of name-giving is that when we
form a group out of entities that share some common semantic features, we ignore
peculiarities of the individual entities that make up the group in order to focus on

what we consider to be the essential features of the group, as noted earlier.643

By ignoring the differences between the individuals of the group and focusing
solely on their essential features, we can then consider each of these individuals to be
almost identical on one level, which justifies our grouping them under one group. In
turn, we content ourselves with naming the group, instead of naming each individual
entity in the group using a distinct name. For instance, in the case of insan (human
being), the essential features are hayawan (living being) and natiq (reasoning). Any
entity that meets these two characteristics falls under the class of insan (human
being) and can be referred to as insan (human being). In other words, the definition

of insan is hayawan natiq.

Members of this class have features not included in the definition of the class,
however. In fact, many other features have been overlooked in order to form the class.
For instance, the particular human being who may happen to read this sentence in a
university library at 3:13 pm on a Sunday (if we accept that this is the case) may have

features like “brown hair” and "a dark skin”. These two features did not figure in the

643 See footnote 461 above.
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definition of insan. It is these features a given entity has, which are different from the
features that figured in the definition of the group name, in this case insan, to which
the entity belongs, that enable classes to limit the potential referents of the class

names when combined in an utterance.

However, the features one mentions to reduce the potential referents of the
class name depend on the context. In fact, the function of the linguistic devices is to
differentiate (a) member(s) of a given group from all the other members of the group

within a specific context.

To illustrate, consider that (1) the particular person mentioned in the example
above was not alone in the library and was only one of the people who were reading
there at that time, (2) and all the people who were reading these passages, say 13 of
them, had brown hair with dark skin. In such a case the semantic feature “brown-
haired, dark-skinned” would not allow one to distinguish any given individual in the
library room from any other given individual. In fact, one would need to use a feature
that is peculiar to that person as opposed to others in the library in order for that
person to be distinguished from all the other people, or to use a combination of
features each one of which may exist in other members but which is, as a combination,
peculiar to that person. For instance, we may refer to that particular person as “the
person sitting on the back” given that this is true, and there is no one else also sitting

on the back. Or, we may refer to that person as “the person with a black shirt who is
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wearing glasses” given that this is true, and there is no one else with the combination
of these features there. Note that there may be other persons in the library at that
time who may also be wearing glasses but not black shirts. Similarly, there may be

persons wearing glasses and black clothes but not black shirts.

Thus, the features of individual entities that are not represented in a definition
of a class name, such as the combination of features of “brown hair and dark skin” in
the case where no other individual in the library features that combination, are the
ones that make it possible for us to reduce the potential number of referents of the

same class name (i.e. human being), which is otherwise almost infinite.

Likewise, features that figure in the definition of a given class would not help
differentiate a particular member of that class from other members of the same class.
In this regard, to differentiate the particular person in the library in the example
above from all the other 13 persons in the library, it would not make any sense to
refer to him/her as “the person who is living being/animal (hayawan)” because this
would not serve the purpose, which is to differentiate the particular person referred
to from all the rest of the people in that specific context. Therefore, the purpose of
using linguistic devices, which are as noted above nothing but other classes, is to

differentiate (a) member(s) from the (an)other member(s) in a given context.

At this point, it is worthwhile asking the following questions: “Which classes

can be linguistic devices?” and “Is the body of linguistic devices fixed?”. I think that
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the primary function of linguistic devices in utterances, which is to help reduce their
potential referents of other classes in utterances and thus to differentiate (a)
particular member(s) from (an)other(s) in a given context, is so central that it plays
the central role in telling which class functions as a linguistic device and vice versa. In
other words, if it will serve the purpose of differentiating a given member from all the
other members of the same class in a given context, what we are not used to seeing
as linguistic devices can turn into them. For instance, we are used to using colours as
adjectives to differentiate (a) particular member(s) from other members of the same
class in a given context. In this regard, we may sometimes say, “I would like the green
pen, please.” to differentiate this from all the other pens, say, on the table. Such
linguistic devices as colour are nothing but a feature of entities among all the other
features, some of which, as noted, may have figured in the definitions (hadd) of

classes.

Being a feature of an entity just like other features that may have figured in the
definition of an entity, colour is not in any way in a better (or worse, for that matter)
position to function as a linguistic device then. In fact, if in a given context all the
entities are the same (i.e. they are the same in terms of their hadd), this means nothing
more than that they share the features that figured in the definition of that particular
class of entities. For instance, if all the entities in a room are human beings, these

entities share the features of hayawan and natiq. In such a case, it may help to
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differentiate a particular one of them from the rest by referring to him/her using a

feature like “with the yellow shirt”.

However, there can be contexts where, without being an essential feature, a
particular colour can be a feature shared by all entities which belong to different
classes in that context. To illustrate, suppose that a painter is painting the ceiling of a
large room blue while he stands on a ladder. The huge bucket which holds the paint
drops down on the five entities that happen to be in that room, which are a male
person, a book, a computer, a table, and a chair. They all get covered with the blue
paint. To refer to one of these five entities (or to put it differently, to differentiate it
from all the others in that room) one cannot use the feature “blue”. If one person says
to another “Could you please clean the blue one?” in that context, the addressee can
rightly ask “which one?”. The addresser could then rightly answer “The blue one that
is a computer”, or even referring to the male person, “The blue one that can think.” In
this case, what we are accustomed to seeing as an essential feature of a particular
class (namely, the essential feature of “reasoning/thinking”) functions as a linguistic
device used in the utterance not for its own sake but to limit the potential referents
of another class, which is “blue” in this case. Therefore, the question of which classes

fall under the body of linguistic devices is very much context dependent.

Thus, what enables a class to limit the potential referent(s) of another class is

the feature(s), be it/they essential or non-essential, which the limiting class has (e.g.
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dark skinned or one who thinks/reasons) and which some of the referents of the class
that is being limited lack (e.g. all the other individuals in the library or all the other

entities covered in blue in the room) in a specific context.
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6. CONCLUSION

About a third of the material found in Hanaf1 usul al-figh manuals constitutes
categories of words (and of phrases/utterances for that matter) that I have referred
to as “the linguistic categories” in this work. These categories are perennially present
almost in each process of law-making, as is evident from their frequent appearances
in furuf al-figh manuals. It is thus indispensable to understand the role of these
linguistic categories in the process of law-making in Islamic law by studying them in

usul manuals as well as furuf.

When one reads the linguistic categories in classical literature with the hope of
understanding the nature and function of these categories within usul al-figh,
however, one puzzles to find no discussion on such basic questions as “Why the
linguistic categorization needs to be in terms of four aspects” and “Why usilis have
come up with the linguistic categories that they have come up with and not with
others”, which all come down to making the linguistic categorizations as well as the
linguistic categories that fall under them meaningful. To answer these questions, I
have argued that one needs a theoretical framework that would explain these
linguistic categories in a unified way. [ have referred to such a conceptual framework

as “the general framework” in this thesis.

To build such a general framework, I needed not only to carefully analyse usuli

discussion of each linguistic category, but also to seek for any clue with regard to the
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links between the linguistic categorizations and the categories, which turned out to
be a painstaking process which in many cases involved gathering pieces of puzzles
with one or two-word explanations in the margins of the commentaries lest I arrive
at hasty conclusions about the categories, which would then lead to a distorted image
of not only the linguistic categories, as is the case with many modern treatments of
the categories, but also of the general framework [ was hoping to construct based on

these categories.

Contemporary scholars who have written on the linguistic categories across
the schools of law seem to be unaware of the lack of an explicit general framework
for the linguistic categories or the need for building one based on the linguistic
categories themselves. Accordingly, they have adopted, apparently without realizing,

two distinct approaches towards the categories.

My study shows that reading these categories in the absence of a general
framework that is intrinsic to usul al-figh leads either (i) to repeat what is already
available in usul manuals, often with misunderstandings, or (ii) impose one’s own
theoretical frameworks, which are produced with no consideration of the linguistic
categories but rather produced on the basis of the data of other fields of studies such
as pragmatics, upon the categories without justifying first that the data that gave rise
to the barrowed framework is identical with, or similar enough to, the linguistic

categories of ustl al-figh, which would be needed for the barrowing to be justifiable.
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Moreover, works that adopted either of the two approaches have so far failed in
providing an accurate image of the linguistic categories, an image that is in conformity
with the one presented in classical sources. In fact, they show inconsistencies within
themselves or omissions of the data represented, some of which I have pointed out in

the literature review.

Since no study has so far pointed out the discrepancies in the modern
scholarship on the categories, new studies who adopt either of the two approaches
continued to be written after first examples of both approaches appeared. This is the
result of the fact that no scholar has so far pointed the lack of an explicit general

framework for the categories.

My analysis of al-Manar of Abu al-Barakat al-Nasafi along with two
commentaries on it, one by the author himself and the other by Molla Jiwan, and a
gloss on Molla Jiwan’s commentary on al-Manar along with other works on usul al-
figh within the Hanafi school shows that there is a general framework that was behind
the production of the linguistic categories found in ustl manuals within Hanafi

literature.

Falling back upon these classical sources, this thesis argues that each one of
these linguistic categories gains its proper meaning not independently but in
consideration of its relations to others, which in turn reveals the unifying theme

behind the linguistic categories as well as the general framework for the categories.



344

Accepting that language functions to allow communication between members
of the same linguistic community, in the Introduction, I thus pondered on such
questions as to why the scope or meaning of a given word is not clear and what
methods are used to determine or clarify it. [ argued that indeterminacy or ambiguity
in language has much to do with the nature of human language. In fact, I argued that
the linguistic categories constitute the outcome of usulis’ analysis of language, at the
centre of which lies their concern to deal with what I term ‘the inherent nature of

language’.

The inherent nature of language, as explored in Chapter 1, is that there are an
almost infinite number of entities to be named. However, we cannot name each entity
using a distinct name. Instead of naming each entity using a distinct name, what we
find practical and doable is to group entities on the basis of some essential features
common to them and then give a name to the group. We then use the group name to
refer to entities that fall under the group. This way of name-giving, which involves
naming groups, is what [ term the “practical way of name-giving” as opposed to the
“ideal way of name-giving”, in which one would instead name each entity as well as

each phenomenon using a distinct name for each.

Although it is indispensable to use the practical way of name-giving to refer to
objects, it helps one better understand language when one considers the alternative

way of name-giving, namely the ideal way of name-giving. In fact, there are several



345

ramifications to, or “side effects” of, using the practical way of name-giving. For
instance, it leads to what is termed here side-effect 2, which refers to the formation of
imprecise groups, which leads to the linguistic category of xafi, words whose relations
to its co-subclasses remain to be worked out. There are other side-effects and
solutions for dealing with them that I discuss in section 3.9 and will not repeat here.
Suffice it to say that in Chapter 3, based on a close reading primarily of the linguistic
categories found in al-Manar, 1 argued that the linguistic categories either represent
issues that come about due to the side-effects of the practical way of name-giving or
the outcome of the solutions human beings use to resolve them. At the end of Chapter

3, I built the general framework and showed the place of each linguistic category in it.

In the light of the general framework produced in Chapter 3, Chapter 4 shows
the application of these linguistic categories to a furif topic, namely sirqa, with an eye
to seeing how these categories play a role in determining the outcome of the process

of istinbat al-hukm.

Chapter 5 provides more insights into the nature of language and actual
communication on the basis of the material explored in Chapter 4. It points out the
distinction between two types of communication, namely the practical way and the
ideal way of communication, which are closely related to the practical way and the
ideal way of name-giving. It also addresses the question of why the Prophet uttered

utterances with different levels of abstraction on a single legal matter, by highlighting
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the role what I term the conditions of addressee(s) play in determining what needs to
be included within mantiig (mentioned part of a thought), thus shaping utterance to

a great extent.

As noted in the Introduction, the absence of a general framework for the
linguistic categories in ustl al-figh (one that is built based on usil al-figh itself) gave
rise to numerous issues concerning the origin of usul al-figh, its function, etc. Some
scholars have even claimed that the function of linguistic categories, or that of ustl al-
figh in general, was to justify the existing law by basing it on the revelation through
the exploitation of ambiguities of Arabic language. Contrary to this assumption, the
present work shows that ambiguity or indeterminacy is inherent in any human
language due to the fact that human beings use the practical way of name-giving

instead of the ideal way of name-giving.

Thus, by providing a general framework for the linguistic categories found in
Hanafi usul al-figh manuals, this thesis fills an important gap not only within modern
but in classical usul al-figh literature while eliminating some of the misconceptions
regarding usul al-figh due to the reading of the linguistic categories in the absence of
a proper general framework or without any reference to any unifying theme, as seen
in some of the modern literature. Therefore, | hope that my own work will be seen as
complementary to the Hanafi usul al-figh manuals and will function as an important

framework for understanding them.
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While building the general framework, this work also offers insights into the
various fields of Arabic and Islamic studies. This is because medieval Muslim scholars
upon whose works we primarily rely on in understanding Islamic civilization were
specialists who mastered various fields of studies, and usul manuals exhibit great
examples of this mastery. Therefore, scholars and students who specialize in various
disciplines of Arabic and Islamic studies other than Islamic law or usul al-figh will also
likely to find useful materials and discussions about their fields of studies in the

present work.

In this regard, the analyses regarding the nature of language found throughout
this work will provide insights for linguists and Arabists alike into the quiddity of
language as a communication tool, especially the notions of the practical way of name-
giving vs. the ideal way of name-giving as well as the practical way of communication
vs. the ideal way of communication. Similarly, I believe that scholars of Quranic
studies will find certain aspects of this study beneficial such as my discussions on
muhkam vs. mutasabih, haqiqa vs. majaz, and sarih vs. kindya analysed in sections 3.4

3.6, and 3.9.

Likewise, scholars of Hadith will likely to find the present work supportive for
furthering our understanding of the role traditions play in the formation of Islamic
law and especially in their role in turning mujmal into mufassar thanks to the analysis

on sirqa (theft) explored in Chapter 4 in the light of the general framework.
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This thesis will be of great interest for scholars who specialize in Logic
(Mantiq) as well, as it provides substantial evidence for the influence Logic had on the
formulation of the discussions within usul al-figh. In fact, with the help of diagrams
the present work provides detailed descriptions of the linguistic categories with
reference to the role Logic plays in how each category is defined. In this regard, they

will find Chapter 3 and 5 congenial to their thinking.

The Arabic linguistic theory and rhetoric seems to rely on the linguistic
analysis found in ustl manuals and the general framework in section 3.9 will thus be
useful in understanding the phenomenon discussed in works on Balaga, especially in
improving our understanding of the function of tasbih and istifara in communication.
Moreover, this work provides more philosophical background on the quiddity of
these two concepts. In fact, in section 5.3.2.2, it points out how non-essential features
of classes allow one to draw analogies between different entities and thus deals with

the questions of how and why people make tashih or istifara.

Besides making these immediate contributions, this thesis will hopefully open
up new avenues for comparative studies beyond Arabic and Islamic studies, too. In
this regard, chapter 3 and 4 should serve as a benchmark for scholars of legal studies,
especially those that may aim at exploring the role of language in the process of law-
making in any given legal system. Likewise, those who specialize in Criminal law and

those in Legal philosophy will find Chapter 4 to be offering insightful discussions on
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such matters as the nature of crime and punishment, whether punishment is to take
revenge or to maintain public order. It also highlights the importance of the role of
doubt and active repentance in cancelling a punishment within Islamic law, where |

discuss these notions within the context of sirqa (theft).

The general framework in section 3.9 as well as the linguistic analyses in
Chapter 5, and in particular, the dichotomy between the practical way of
communication and the ideal way of communication in section 5.2, are relevant for
scholars of Linguistics, notably semantics, pragmatics, grammar, and the Relevance

theory as well as Philosophy of language.

For all this, [ believe and hope that the present work will remain as a reference
work for the study of language and law within and beyond Islamic studies for many

years to come.
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7. GLOSSARY

There are a number of Arabic linguistic words frequently used in usul al-figh
manuals in certain senses, and one of the aims of the present work was to explore the
boundaries of these terms. To provide Arabists and scholars of Islamic law as well as
linguists with more insights into the senses which such terms are used in, I decided
to append a glossary of Arabic linguistic terms used in usul al-figh manuals to the end

of this work.

This is by no means an exhaustive list; rather, it is designed to meet the
immediate need to clarify some of the misconceptions about the linguistic categories

and some terms related to them.

The misunderstandings especially of what is referred to in this work as the
‘linguistic categories’ (e.g. xass, famm, nass, etc.) originate from the contemporary
literature on the linguistic categories some of which [ reviewed in my literature
review in section 2.5 above. [ did not cover all what I consider to be problematic in
the translation of such Arabic terms into English by the authors reviewed there, as it

was not necessary to do so in a literature review.

To mention but a few more examples here which I did not discuss in the
literature review, Kamali’s translation of mufassar and muhkam with “unequivocal”
and “perspicuous” is problematic. In fact, these two English words do not allow one

to see the difference between the two linguistic categories and gives one the
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impression that one could have translated them the other way around.644 Again, these
two English words do not help English readers to distinguish between mufassar and
muhkam.®*> They thus lead to confusion rather than clarification, which is the point

of translating these two Arabic terms into English in the first place.

Kamali translates dahir as “manifest” and xafi as “obscure”. He defines the
former as “a word which has a clear meaning...”646 and the latter as “a word which has
a basic meaning...”,®47 implying that the two are inherently different, as one has a
“clear” while the other has a “basic “meaning. However, usil al-figh manuals define a
xaft word as a dahir word, and the ambiguity of xaff is not with regards to its form but
with its hierarchical relation to another word. For instance, sariq (thief) is a dahir
word, but its hierarchical relationships to tarrar (pickpocket) and nabbas (the one
who steals shroud from grave) were not known initially before the Qur’an 5:38 was
revealed, which led scholars to investigate these relationships in order for them to
discover the scope of the application of the punishment ascribed to sirqa in the verse.
In other words, the verse caused the scholars to realize that they do not know the

hierarchical relationship the word sariq has to the words tarrar and nabbas, which

644 Kamali, Principles of Islamic Jurisprudence, 94.

645 See the entries for the words ‘unequivocal’ and ‘perspicuous’ in Collins dictionary
https://www.collinsdictionary.com/dictionary/english /unequivocal and
https://www.collinsdictionary.com/dictionary/english/perspicuous.

646 Kamali, Principles of Islamic Jurisprudence, 91.

647 Ibid, 99.



https://www.collinsdictionary.com/dictionary/english/unequivocal
https://www.collinsdictionary.com/dictionary/english/perspicuous
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are closely related to each other. The scholars called their ignorance with regard to
the hierarchical relationship of sariq to tarrar and nabbas as xafa’ (ambiguity) and
the word sariq, which has this type of ambiguity, as xafi. Once this ambiguity was
resolved through talab (pondering) on their part, for them the xafi word sariq
returned to its default status, which was gdhir as I illustrated on several occasions

(see, for instance, the general framework 3.9 above).

Thus, the ambiguity with regard to a word’s hierarchical relationship to
another related word is referred to as xafa’ and such a word as xafi. In other words,
xafi is a dahir word that has an ambiguous relationship with a related word.®#8 On the
other hand, Kamali’s definition of the two terms suggests that the two are inherently
different from each other. This is a misrepresentation of the two terms because, as |
showed, both terms refer to a word with a clear meaning that has a fasl (differentia)

that is known to the linguistic community.649

It is my hope that the following glossary of Arabic linguistic terms used in ustl
al-figh manuals will serve but as a guide for readers in exploring the linguistic aspects
of usul al-figh. To appreciate the fine details of each term mentioned in the glossary

below, one therefore is recommended to read the rest of the thesis. As such, it will

648 See a more refined version of the definition of xafi below. For a detailed analysis of how I have arrived at
this definition of the term xafi, see section 3.3.2.1.
649 For more information, see sections 3.3.2.1 and 3.4.
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help eliminate the confusion seen in the modern treatments of the linguistic
categories in English (or in other languages such as Turkish) some of which I have

discussed in my literature review.
The Primary Arabic Linguistic Terms Used in This Thesis

famm: 1) Conservative extension.®> In this sense, a given famm word refers
to all that it applies to. In other words, it refers to all the class members of word; 2)
Plural. It refers to plurality of words in Arabic. In that sense, the least number of
individuals/entities it refers to together is three (‘two’ in Arabic being referred to by

the dual, rather than the plural).

géhir: 1) Clear. A word whose fasl (differentia) is known; 2) A sentence can be
referred to as dahir with respect of a piece of information it contains for the sake of
limiting the core/focus of the sentence. I believe that such a secondary information
may be contained in a clause or a phrase in Arabic. If it is in a clause, then one can
speak of a superordinate clause as being referred to as dahir in respect of the

information/proposition (mafna) contained in its subordinate clause, which itself is

650 Collins Dictionary explains conservative extension as “the class of entities to which a given word correctly
applies: thus, the extension of satellite of Mars is the set containing only Deimos and Phobos” (see
https://www.collinsdictionary.com/dictionary/english/conservative-extension). This corresponds to the
definition of {amm (see 3.1.2 below for more information).



https://www.collinsdictionary.com/dictionary/english/class
https://www.collinsdictionary.com/dictionary/english/entity
https://www.collinsdictionary.com/dictionary/english/apply
https://www.collinsdictionary.com/dictionary/english/thus
https://www.collinsdictionary.com/dictionary/english/extension
https://www.collinsdictionary.com/dictionary/english/satellite
https://www.collinsdictionary.com/dictionary/english/mars
https://www.collinsdictionary.com/dictionary/english/deimos
https://www.collinsdictionary.com/dictionary/english/phobos
https://www.collinsdictionary.com/dictionary/english/conservative-extension
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referred to as isarat al-nass. Deriving the mafna contained in the isarat al-nass is

referred to as al-istidlal bi-iSarat al-nass.

haqiqa: Literal. A word used in its literal sense. Note, however, that if there is
a sense assigned by the religion of Islam, it is this sense that scholars of Islamic law
refer to as the haqiqa and not its ‘lexical’ sense. For instance, the literal sense of the
word salah is dufa’ (supplication) for linguists. On the other hand, the literal sense of
the word salah for usulis is the type of worship described by the Prophet, which
consists of certain actions such as giyam (standing up), qira’a (recitation of the

Qur’an), rukuf (bowing), and sajda (prostration).

al-istidlal bi-fibarat al-nass: Deriving meaning based on fibarat al-nass.

al-istidlal bi-isarat al-nass: Deriving meaning based on isarat al-nass.

al-istidlal bi-dalalat al-nass: A type of inference which involves deriving the
meaning of an unmentioned sentence based on a mentioned sentence that necessarily
follows the mentioned one. Such an unmentioned sentence is referred to as lazim

muta’axxir because it is thought to occur after the utterance.

al-istidlal bi-iqtida’ al-nass: A type of inference which involves deriving
meaning based on an unmentioned sentence that necessarily precedes the mentioned
sentence. Such an unmentioned sentence is referred to as lazim mutaqaddim as it

thought to occur before the utterance.
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istifsar: Asking for clarification. It refers to inquiry on the part of the addressee
into the intended meaning of a given mujmal or muhkam word (or phrase or sentence
for that matter) from the addresser. Note that istifsar is not necessary to resolve the
ambiguity seen in xaff or muskil. Moreover, istifsar is forbidden in resolving the

ambiguity of mutasabibh.

kinaya: Non-standard. A word that can be used in both literal and
tropical /figurative senses. It is the opposite of sarih, which refers to a word that is
fixed to a sense, which could be either its haqiqi (literal) or majazi
(figurative/tropical) sense. Other linguistic categories whose intended meaning is
considered to be fixed to a sense include mufassar and muhkam. Sarih differs from
these in that it is fixed to a certain sense in the language all the time (though, I
hypothesize that it is evolved from mufassar or muhkam by the omission of tafsir
(qarina siyaqiyya/qayd) at some point in time to save time when communicating). On
the other hand, mufassar and muhkam are fixed to a certain sense on a particular
speech occasion thanks to a qarina siyaqiyya/qayd, that is, textual evidence
provided by the addresser, which is also referred to as tafsir (explanation). In other
words, while a sarih’s fixedness to its intended meaning is thanks to its being used in
that sense widely and it is not limited to any particular speech occasion, the fixedness

of mufassar or muhkam to its intended meaning is due to an explanation provided by
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the addresser on a particular speech occasion, and this fixedness is limited to the

scope of that speech occasion.

majaz: Tropical/figurative. A word used in a tropical sense. This could be the
sense established in the language such as ‘dufa” (prayer/invocation) for the word
‘salah’. The word salah refers to its specific sense described by the Prophet, which is

the sense of the word that is considered in ustl al-figh to be its haqiqi sense.

mu’awwal: A mustarak word one of whose senses is preferred over the
other(s) by the addressee based on tarjih (preponderance), which relies on ta’wil

(interpretation), taking into consideration (an) extratextual clue(s) (qarina haliyya).

mufassar: Clarified. A word the ambiguity of whose meaning is clarified by

mujmil (the one who made it ambiguous) through a tafsir (explanation).

muhkam: Clarified once and for all. A mufassar word the clarity of whose
meaning transcends the time when it was clarified, and thus its legal effect is

permanent/unchanging.

mustarak: Polyseme. A word that is assigned to multiple senses.

mafna wadil: Assigned sense. The sense to which a word is assigned in a

particular linguistic community.

muskil: Confusing. This refers to a word with two xafa’s (ambiguities): [the

ambiguity as to the definition of the ambiguous word] + [the ambiguity as to the
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hierarchical relationship between the ambiguous word and its co-subclasses]. The
former constitutes what ustlis refer to as iskal (confusion), which brings with it the
latter. The iskal is resolved through talab (pondering), which involves listing the
potential senses the muskil word/the phrase can denote, and then ta’ammul
(deliberation), which involves deciding which one of these senses is meant on that
particular speech occasion. Once the iskal is thus resolved, the other ambiguity of the
word becomes resolved automatically, thus rendering the muskil a muawwal

(different from the particular mu’awwal that evolves from mustarak).

mujmal: Ambiguous. In usil al-figh, it is divided into three types in accordance
with the notion of izdiham al-mafani (merging of senses), which is the jins
(class/superordinate) for mustarak, xafi, muskil, and mujmal. The idea behind this
division is that a given word may denote multiple senses for three possible reasons.
First, it may have actually been assigned to multiple senses through multiple wadf
lugawi processes. Second, the word may have been assigned to no sense at all in the
language, in which case, it may denote an almost infinite number of senses because,
for the members of the linguistic community, the word is unknown, and it could mean
anything. Finally, the word may have already been assigned to a single sense through
wadf lugawi; however, the religion of Islam may have assigned a new sense to it. This

new assignment, which is referred to ‘wadf sarfr, cannot be known by the members
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of the linguistic community. All these three cases require explanation (tafsir) from

the one who obscured (abhama) the utterance, i.e. the mujmil.

mutasabih: Encrypted. This refers to an encrypted word (phrase, or sentence
for that matter) with an intended meaning the inquiry into which has ceased
(inqatafa) for most addressee(s). According to Hanafis, the intended meanings of
mutasabih words are believed to be known to the ideal addressee of the Qur’an,

namely the Prophet.

nass: A sentence in respect of the information/proposition contained in its
main part, which itself is referred to as fibarat al-nass. If this information is
contained in a clause, then nass refers to its superordinate in respect of the
information/proposition (mafna) contained in it (i.e. the main clause). It is the
opposite of gdhir, which sometimes refers to a superordinate clause in respect of the

information/proposition (mafna) contained in its subordinate clause.

sarih: Standard/norm. A word that signifies only a single sense, be it its literal
sense or a tropical sense, due to its common usage in that sense. If it is its literal sense
that it signifies, then it cannot be used in a tropical sense and vice versa. It differs from
mufassar and muhkam in that it needs no clarification as to its intended meaning that
would be provided by the addresser while the latter two are linguistic categories with
clarification provided by the addresser as to their intended meanings. The clarity of

sarth is due to its common usage in a particular sense.
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ta’wil: Interpretation. In usul al-figh, this refers to an estimation on the part of
the addressee— based on qarina haliyya (extratextual evidence/clue) with regard
to the addresser such as his/her being angry— of the intended meaning (murad) of a
given word uttered by an addresser on a speech occasion in the absence of tafsir
(explanation). This can either happen if (i) the word is mustarak or (ii) kinaya or
(iii) muskil.

tafsir: Explanation. In usil al-figh, this refers to a given addresser’s
clarification of his/her intended meaning of a mujmal word /phrase/utterance, using
qarina siyaqiyya/qayd (textual evidence/clue) such as a word, a phrase, or an

utterance, which renders the mujmal a mufassar.

talab: Pondering. In usil al-figh, this refers to an investigation on the part of
the addressee to find out in which sense a given word can be used. Compare this with
the term ta’ammul (deliberation), which refers to ‘an investigation on the part of the
addressee to know what sense among the other senses, which a word may denote,
the word being used in on a particular occasion’. The clarification of the xafa’
(ambiguity) found in xaff words requires talab while the clarification of the xafa’
found in muskil words, which is different from the xafa’ found in xafi words, calls for
both talab and ta’ammul. The clarification of the xafa’ of a mujmal word, however,
requires three talabat (investigations/inquiries): istifsar (asking for clarification)

from the addresser, talab, and ta’ammul.
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taxsis: Specification/limitation. A type of tafsir that is provided by the

addresser during the speech occasion that limits the scope of the utterance.
wadf§: Assignment (name-giving). Assigning words to particular senses.

wadf{1 usage: Assigned usage. Using a word in a sense that it has been assigned
to in a linguistic community. It is the opposite of non-wadfi usage, that is, non-
assigned usage, which refers to the use of a word in a sense to which it has not been

previously assigned to.

wady{ SaxsI: A personal assignment. An assignment (name-giving) that is at the

personal level.

wadf{ furfi: Local assignment. A wadf Saxsi that is adopted by other members

of a particular linguistic community on a local level.

wadf{1 Sarf1: A religious assignment. Assignment of a word to a particular sense

by the religion of Islam.

wujuh istifmal al-nadm: Types of usage of words. This refers to types of usage

of words in terms of whether or not they are used in their assigned sense(s).

wujith bayan al-nadm: Types of clarity (and also ambiguity) of words. It refers
to the types of clarity (or ambiguity) of words in terms of signifying their intended
meanings. It is divided into two subcategories: turuq duhur al-mafna (ways/types of

clarity of meaning) and turugq xafa’ al-mafna (ways/types of ambiguity of meaning).
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wujuh al-wuquf Yala al-murad: The ways to know the intended meaning
(murad) of utterances. It is divided into four: al-istidlal bi-{ibarat al-nass, al-istidlal

bi-iSarat al-nass, al-istidlal bi-dalalat al-nass, and al-istidlal bi-iqtida’ al-nass.

wujuh al-nadm sigatan wa-lugatan: This literally means ‘ways/types of
words in terms of form and language’. In ustl al-figh the phrase refers to a linguistic
classification in terms of the relation of a given word to its assigned meaning in the

language.

xaft: Hidden/obscure. Xafi is a dahir word whose relationship with its co-sub-

classes under the nearest class is yet to be determined through talab (pondering).

xass: 1) Monoseme, a word with a single linguistically encoded/assigned sense
as opposed to multiple senses, which is the case with mustarak (polyseme); 2) xdss
often refers to a more specific sense than the previous sense, and it involves a word
with a single linguistically assigned sense that is used in such a way that it refers to a

specific referent, thus could be translated as “specific” in this sense.
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