


Chapter One: A Framework for Considering 

the Justification of Retributive Punishment

This thesis is part of a tradition within moral philosophy. The tradition is one 

traced through Immanuel Kant and Georg Hegel to modem day thinkers 

including Jeffrie Murphy, Herbert Morris and John Finnis. The common strand 

to be found in the works of these writers is that punishment can be conceived in 

terms of, and justified by reference to, the notion of balance. There is a state of 

affairs, held to be right, which is disturbed by crime. Punishment is the 

restoration of the right state of affairs and is justified as such. The specifics of 

the theory vary from thinker to thinker but the tradition is based around this 

notion of balance and the restoration of balance. In my thesis I will trace the 

tradition from Kant to the modem day before setting out my own position within 

that tradition. I will contend that at most stages there is a degree of progress, at 

many stages there is also a degree of regress but that at every stage there are 

significant questions left unanswered.

Kant, commonly held to be the paradigmatic retributivist, set up the basic 

premises for the theory. He talked in terms of punishment operating as a 

hindrance to a hindrance of freedom. For Kant crime is definitionally wrong 

because it limits the freedom of an agent against the will of that agent. Thus 

punishment is held to be right because it limits the criminal limitation of 

freedom. One crucial question, which I believe Kant leaves unanswered, is 

exactly how punishment operates as a hindrance to a hindrance of freedom. As 

commonly conceived it is too late, after the event, to hinder the hindrance of 

freedom represented by crime. Another problem in Kant and one which I will 

contend ultimately renders his justification of punishment unsuccessful, is the 

confounding of freedom with right. We have to wait until the later work of Hegel 

for a justification of punishment framed entirely in terms of the notion of right. 

This I hold to be a step forward in the tradition. However, Hegel’s work is 

hampered by his insistence that punishment is the criminal’s right. In other 

words, not only is punishment right but it is the right of the criminal. This tends
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to render the justification of punishment unnecessary. The central problem with 

punishment is that it is something done to the criminal against his will. 

Furthermore, Hegel, like Kant, fails to fully answer the question of how 

punishment acts as a restorative (in his case for right, in Kant’s for freedom). 

The twentieth century thinkers take the tradition forward by concentrating on a 

wrong done to a wider constituency than the immediate victim of the crime. This 

allows us to conceive of an ongoing wrong that must be addressed if the pre­

crime situation is to be restored. This is a step further than either Kant or Hegel 

but I will contend that because of the notion of right which the modem thinkers 

rely on they are not successful in offering a justification of punishment. Finally, I 

will offer a Gewirthian analysis of the rights interests breached by crime and 

suggest that these interests are restored in the act of punishment.

The purpose of this introductory chapter is to draw the framework within which 

the rest of my thesis will be laid out. There are principally four issues which I 

wish to discuss. None of them is the focus of this current work but each is 

necessary in order for that work to make sense. First, I will discuss the definition 

of “punishment”. This is a problem which has troubled many punishment 

theories, even preventing some from getting off the ground. I will not offer a 

conclusive definition of punishment but rather I will state the precise field of 

study of my thesis. I am not concerned with what punishment is: I am concerned 

with how, if at all, the practice of deliberately inflicting harm on someone 

because they have committed a criminal act is to be justified. Second, I will 

outline a derivation of human rights. This provides me with a substantive moral 

philosophy on which to base talk of justification. The derivation of human rights 

presented is that of the philosopher Alan Gewirth. Third I will discuss what 

bearing this derivation has on the law, outlining the debate between legal 

idealism and legal realism and offering tentative arguments in favour of the 

former school of thought. The definition of law offered in turn has a bearing on 

the definition of crime and the legitimate role of the state. Fourth, I will deal 

with the notion of free-will necessary in order to hold someone responsible for 

his actions. Although this subject has filled longer and better works than my
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something is not called punishment does not mean that, therefore, it is 

unjustified. After Rawls, we might call such a practice “telishment”, and 

consider what it is, if anything, which would justify telishing someone (Rawls 

1969,113).

My thesis is concerned with retributive punishment. Already then the object of 

inquiry is refined somewhat. It is not so important to me that what I am 

considering is called punishment to the exclusion of all other practices, or that 

“retributive punishment” is held to be a tautology on the grounds that all 

punishment is retributive. For convenience I may write as if this is the case but 

the issue which actually concerns me is whether there is something intrinsic to 

the case of an offender who has committed and offence which legitimates state 

intervention. This is a narrower starting point than, for examples, Honderich and 

Hart who consider secondary uses of the word punishment, or Flew who includes 

punishment intrinsic to a system such as the family, school or army (Hart 1968, 

5; Honderich 1969,5; Flew 1969, 87). Which is not to say that state intervention, 

punishment, call it what you will, is never justified in such instances, but merely 

to leave this for another inquiry.

Given the above my starting point is the following table:

Offender Non offender

Offence Present inquiry Mental Illness

Non offence Dangerousness Taxation
Compulsory Education etc.

This table suggests four discrete areas of state intervention. It is to be noted that 

it is an exhaustive table although the category of non-offender/non-offence is 

somewhat of a catch-all containing many disparate grounds of state intervention. 

The examples given at present (e.g. mental illness, dangerousness etc.) are not 

supposed to be the morally legitimate cases of state intervention under a given 

heading; at this stage it would be entirely question begging to fill in the blanks
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8-11). The appeal to a GJA, in my view, renders the category offender/offence an 

irrelevance. If a principle justifies state intervention then this is so whether or not 

the individual being intervened upon is an offender. In the case of utilitarianism 

then, the fact that an individual is a criminal is only of relevance insofar as it 

adds to or detracts from the utility of punishing him: there is nothing intrinsically 

important about his criminality. Hart’s response is to make a distinction between 

the GJA and the principle of distribution (POD) (1968, 11-13). This includes the 

issue of liability or “who may be punished” (1968, 11). But in this case the POD 

itself becomes no more than a definitional stop designed to ensure that the GJA 

does not justify harsh treatment of the innocent. Either there will be cases of 

conflict between the GJA and the POD or they are derived from, or subject to, 

some third unifying principle. Indeed, in one of his examples Hart posits both a 

GJA and a roughly retributive POD that are derived from a unificatory utilitarian 

principles (1968, 11-12). It is by appeal to such a unifying principle that my own 

justification of punishment will proceed and it is my contention that the category 

of offence (and hence offender) is a derivation of this principle.

It is to be noted that the inquiry into punishment is an inquiry about intentional 

behaviour. This follows from the fact that the typology developed above is a 

typology of state intervention. I am interested only in acts that the state 

deliberately performs upon an offender. Thus, for my purposes, to talk of an 

offender whose marriage has split up and who is wracked with guilt as having 

been punished enough, must be regarded as a metaphorical use of the word 

“punishment”. Albert Camus says that “punishment without judgment is 

bearable . . .  it is called misfortune” (1963, 57). This delimitation of the object of 

inquiry is not controversial. John Kleinig correctly observes that it only makes 

sense to demand a moral justification of something that is intentional (1973, 21- 

22). It should be added though that my particular inquiry is limited to 

punishments carried out by the state or on behalf of the state or under the 

sanction of the state. While this removes, for example, most cases of intra-family 

discipline from the investigation it does not necessarily remove all such cases or 

cases of personal justice, as where I pursue the one who has injured me and exact
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however much the persons addressed by various moral and other 
practical precepts may differ in other respects, it is true of all of 
them that they are assumed to be able to control their relevant 
behaviors by their unforced choice for reasons and purposes they 
can make their own. (1978,30)

These generic criteria of action Gewirth summarises as “voluntariness and 

purposiveness” and those possessing them are described as agents1 (1978, 31). 

For my own part I will most often use, as Kant himself frequently does, the 

abbreviated terminology of “a rational being” or Gewirth’s terminology of 

agency, with the specification that these denote the essential features attributed 

to “a rational being with a will”, or a being with Wille and Willkur, or “an 

agent”, outlined above.

22  The necessary conditions of agency

Agency as defined above has certain necessary preconditions of its effective 

operation. The first and most obvious (given the definition of agency it is in the 

nature of a tautology) is that the agent be free. The agent must actually be able to 

choose between two given ends and choose an effective means of bringing the 

chosen end about; these processes must be under his control. This fact is 

recognised by both Kant and Gewirth.

In Kant two senses of the word “freedom” are apparent, an internal sense and an 

external sense. Internal freedom is the freedom of the will discussed above. That 

is the freedom to set ends and formulate ways of pursuing them. External 

freedom is the practical condition of internal freedom having any sensible effect, 

defined by Kant as “independence from being constrained by another’s choice” 

(1991, 63). Gewirth notes in addition that the agent should be free from any 

illness, reflex or ignorance that cause him to act beyond his control (1978, 31). 

Freedom is described by Gewirth as a generic feature of agency because it is a 

necessary characteristic of all action (1978,25).

1 More strictly prospective purposive agents or PPAs connoting not only those who are acting 
voluntarily and puiposively but also those who intend to and those who have the capacity so to act 
(Beyleveld 1991, xxxvi; see also Gewirth 1978, 62).
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words it grants each agent rights to his freedom and well-being, which are to be 

respected by every other agent. As the supreme moral principle the PGC must be 

able to prescribe action for every potential “morally relevant” situation (Gewirth 

1978,199).

In a purported legal order which prescribes that its subjects should infringe the 

freedom and well-being of others, an agent-subject would be presented with two 

incompatible prescriptions. The first, borne out of the PGC, demands that he act 

in accord with the generic rights of his recipient as well as himself. The second, 

borne out of the purported legal order, demands that he act against the generic 

rights of his recipient. Logically, the subject-agent cannot observe both demands. 

He is bound, therefore, to chose one (and ignore the other) as the maxim of his 

action. But we have already established, on the basis of the dialectically 

necessary argument for the PGC, that the agent is bound, on pain of denying that 

he is an agent, to act in accordance with the PGC. Since the agent can only be 

subject to one of two conflicting “rules” no order positing prescriptions which 

contravene the PGC can place an obligation on the agent." The most that such an 

order could do is force the agent through exercise of physical or psychological 

power to act in accordance with its prescriptions. It follows, from the fact that 

the PGC is the supreme �����  principle, that such an exercise of power must be 

morally unjustified, that is, immoral.

It is to be supposed that a legal positivist might go along with much of the above 

and yet still insist that there is a difference between moral obligation and legal 

obligation. Hence, he would argue, a rule which is substantively immoral can 

nevertheless impose obligation from the legal point of view (see e.g. Hart 1961, 

84). But this argument is refuted at the conceptual level for the reason that 

agency is epistemologically prior to both morality and law. By this it is meant 

that both morality and law are purposive enterprises and therefore presuppose 11

11 NB if I tell you that you are obliged to do X but the PGC requires that you do -X I put no 
obligation on you. As you are obliged to do -X you cannot be under any obligation to do X 
notwithstanding what I might say or threaten. Viewed this way the situation is not one o f two 
conflicting obligations but rather o f one obligation which negates any attempt to posit a conflicting 
obligation.
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3,2 Law under the PGC - formal definition

Having shown why it is necessary for laws to be compatible with the PGC it is 

now required to consider what class of the genus “things compatible with the 

PGC” constitutes law. At this stage my answer to the question is formal rather 

than substantive which is to say it offers a definition of law rather than a 

complete specification of what the laws are.

The PGC is obligatory for all agents whether or not the legal system recognises 

this is so, or indeed, whether or not there is a recognisable legal system. The 

PGC allows of no Hobbsean state of nature antecedent to rights and duties. The 

only state of nature that would not engender rights and duties is a state of nature 

in which there are no agents.12 A legal system is legitimate in so far as it doesn’t 

contravene the PGC. Beyleveld and Brownsword, working out the implications 

of the PGC for an ideal legal system, offer the following definition of a law:

Rule X is a law if, and only if, there is a moral right to posit rule 
X for attempted enforcement^ which is the case if, and only if,

(a) Rule X is posited by an authorised source;
(b) The norm posited by rule X is not immoral. (Beyleveld and 
Brownsword 1986, 180)

Given the primacy of the PGC these two requirements could be collapsed into 

the single requirement that a law is a rule that doesn’t breach the PGC. However, 

because we have no philosopher king to work out with unerring precision the 

dictates of the PGC, there is a need to consider the two criteria separately. 

Specifically, there is a need to allow for “an authorised source” which will have 

the powers to pass laws in line with the PGC. This is so because there are 

possible areas for disagreement over the application of the PGC and in such 

areas there must be some way of settling dispute. An important point to note is 

that when we talk of an “authorised source” the authority must itself be derived

12 Even a state o f nature with only one agent would entail rights and duties. The individual agent 
would still be rationally bound by the PGC albeit that as an empirical contingency there would be 
no other agents to whom he could owe duties and against whom he could hold rights.
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from the PGC. The positing of rules is a purposive exercise and therefore comes 

under the jurisdiction of the supreme moral principle.

Our formal definition of a law then is “a rule which there is a moral right to posit 

for attempted enforcement” (Beyleveld and Brownsword 1986, 160).13 It might 

be thought that this begs the question as to punishment but enforcement does not 

necessarily entail punishment (certainly not without further argument). 

“Enforcement” could mean the setting up of prophylactic mechanisms; for 

instance, a police force that patrols the streets in order to prevent assaults. Also, 

given the substantial areas of law which are not criminal law, enforcement could 

mean the institution of mechanisms for the regulation of relationships; for 

instance, courts to settle disputes in contract, in marriage, in property etc.

Criminal law directly protects the most important interests of the agent. 

Positively, the criminal law is generally distinguished (or distinguishable) from 

the civil law by reference to the types of enforcement deemed appropriate. Thus, 

assault is held to merit imprisonment while breach of contract is dealt with by 

the imposition of damages. But the very question we are seeking to answer 

concerns what it is that justifies punishment. It would therefore be question 

begging to offer as the distinction between criminal and civil law that the former 

is dealt with by punishment while the latter is not. Under such a scheme our 

definition of crime would be “laws which when broken deserve punishment” 

which vacuously answers the question “what justifies punishment?” with the 

answer “the fact that a crime has been committed”. The answer is also based on 

a stipulated presupposition as there is no a priori reason why being imprisoned is 

punishment and being forced to pay damages is not.

However, it is sufficient for the time being to give a loose definition of crime. 

This can be achieved by considering breaches of the most important goods 

(which most people and legal systems would agree in any event do constitute

13 cf. Kant (1991, 55) who defines law as the totality o f moral duties which it is possible to frame 
as external legislation; also Gregor (1963, 34-35).
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beaten up is denied the right to control that situation.14 Furthermore these rights 

protect the well-being of the agent. Without minimal physical security the agent 

is unable to set and pursue his purposes. Defining harm Gewirth states that

it is undeniable that the harmful includes whatever adversely 
affects the necessary preconditions of one’s action, as by 
removing one’s life, freedom of movement, physical integrity, or 
mental equilibrium; I have called these ‘basic harms’. (1978, 232- 
233)

Gewirth’s development of rights under the PGC is sophisticated and lengthy (see 

1978,199-271). As well as distinguishing between rights borne out of the generic 

rights to freedom and well-being he distinguishes between rights bom out of the 

rights to basic, nonsubtractive and additive well-being. Physical assault is 

defined as an attack upon the agent’s right to non-subtractive well-being as it 

infringes his generic-dispositional ability to defend the goods he already has. 

However, again an aspectual distinction arises as a physical assault is also an 

attack on a good which the agent necessarily needs for agency, v/r his physical 

integrity. This is offered as no more than a flavour of how rich Gewirth’s rights 

theory is. The point for our purposes is that whether we see assault as an attack 

on the agent’s right to freedom, basic well-being or non-subtractive well-being, 

the agent does have a right not to be physically assaulted.

3.3.1.2 The right not to be physically coerced

The agent has a right not to be physically coerced against his will. At one 

extreme this involves the right not to be forced into slavery and along the 

spectrum includes rights not to be kidnapped or placed under arbitrary arrest.

3.3.1.3 The right to be rescued

The PGC differs from Kant’s categorical imperative in several respects one of 

which is that it accords positive as well as negative rights to agents. Where a 

negative right states “you must not.. . ”, taking the form of a demand that the

14 This is so even if he is strong enough to ward off attack, because the agent does not freely 
choose to enter a situation in which he is forced to defend himself.
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This reveals the agent as criminal.21 Of course, in individual cases it may be hard 

to establish how responsible the particular suspect is for an offence but this does 

not reduce the theoretical force of the above argument.

5 Summary

The scope of this introductory chapter has been to lay out the reference points 

within which my investigation of the moral justification of punishment will be 

conducted. First, the object of my inquiry is a particular type of intervention 

generally conducted by or on behalf of the state. Second, this intervention is that 

which conceptually, if not empirically, is aimed at individuals who have 

deliberately committed an offence and the fact that the individual has 

deliberately committed an offence is taken to be the qualifying grounds for the 

intervention. Third, the concepts of law (hence crime) and state involved are not 

arbitrary but derive from application of the rationally justified principle of 

generic consistency.

The rest of this thesis will take three main steps. First, consideration of how two 

classic retributivists, Kant and Hegel, have dealt with the justification of state

*�
Beyleveld and Wiles posit the dilemma (if not paradox) that only moral actions can be freely 

willed.

Suppose that an agent does B and cites A as the reason for that action. Can we 
not ask why A was the reason for B, or even what materially caused A to be 
held as the reason for B? Certainly if it is thought that A is not an adequate 
reason, that it manifests some degree o f irrationality on the part of the agent, we 
might want to know what caused the agent to act irrationally and accept the 
explanation o f this irrationality as the explanation o f B. But suppose that the 
reason is adequate, that is, is effective in producing the action and justifies the 
action, is it then relevant to ask for an explanation o f the reason?. (1979,127)

Men have selves only to the extent that they are rational, and free action is 
rational action. (1979, 141)

The dilemma posited here is that action, to be freely-willed, must be rational (Paton contends that 
this paradox arises from the problem of explaining the origin of evil in the rational will; 1947, 
275). As a corollary o f this, action that is irrational cannot be freely willed and must therefore be 
materially caused or indeterminate. Notwithstanding the epistemological force o f this point we, as 
agents who act under the idea of freedom, are bound to treat the criminal as freely willing his 
action. Similarly the criminal as an agent (i.e. from that point o f view) is bound to  consider himself 
as acting freely. To treat the criminal as determined is not just patronising but solipsistic as, for no 
good reason, it implies that the criminal is not an agent, while the patronising solipsist cannot but 
act under the idea that he himself is an agent.
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1 Does Kant have a theory of Punishment?

Problems of interpreting Kant’s multiple statements on punishment have led one 

leading Kantian scholar to ask the question at the head of this section (Murphy 

1992). In his article Jeffrie Murphy complains

[n]ot only am I no longer confident that the theory is generally 
correct; I am also not at all sure that I understand (or find 
understandable) much of what Kant says on crime and 
punishment. (1992, 31)

Central to his thesis is the contention that all we have in Kant’s work is a mixed 

bag of remarks on punishment which were never developed into, and were 

perhaps never intended to form, a consistent theory on the subject. This finding 

is based partly on Murphy’s understanding of what it is to have a theory of 

punishment. At the very least, he states, a theory of punishment must answer the 

following five questions: What is the nature of crime and punishment? What is 

the moral justification of punishment? What is the political justification of 

punishment? What are the proper principles of criminal liability? What are the 

appropriate punishments? (1992, 32-34). It should be noted that while this list 

seems a fair requirement of a theory of punishment it is a set of Murphy’s own 

stipulative preconditions. It is broader than the questions I have set myself in 

order to justify retributive punishment and I will focus on those aspects of 

Murphy’s construction of Kant which deal with the moral justifications of 

punishment. Murphy’s list allows him to draw the conclusion that anyone who 

fails to answer one of the questions does not have a theory of punishment. 

Taking the fifth question as an example, we might have a theory of the 

justification of Punishment (capital P) without completely addressing the 

question of which punishments (small p) are justified. It is possible to move from 

a moral theory to a conclusion that Punishment is justified and posit this as “a 

theory of the justification of Punishment” without necessarily going on to settle 

the issue of which punishments are justified; “a theory of justified punishments”. 

Having made this point I will now consider Murphy’s own reasoning as to why 

Kant does not have a consistent theory of punishment. My emphasis will be on
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a matter of fact justified punishment does deter crime is essentially irrelevant to 

the justification of punishment (ignoring the spurious factual basis of such a 

statement). We merely posit a thing (justified punishment) and observe that it has 

a particular effect. What we are interested in is the thing itself and it is 

impossible to make any inferences about the justification of punishment from 

observances about its effect. Statement (1.2) merely holds that deterrence is a 

desirable aim of punishment. This is true because, being wrong, it is always good 

if crime is avoided. The statement is also uncontentious because it says nothing 

as to the justification of punishment: it posits deterrence as a desirable 

consequence of justified punishment (see Kant 1991,141 quoted supra).

Murphy adduces fourteen quotes in support of his construction of Kant (Murphy 

1992, 36-39). Of these nine deal with the difficulties of conceptualising free-will 

and the consequent problem of telling whether someone is morally iniquitous. It 

should be noted that the force of these quotes is to modify the administration 

rather than the justification of punishment. They demand that, even though 

punishment is justified, we are cautious in its application because the 

motivations behind crime are complex and never entirely deducible. This is the 

purpose for which Murphy uses the quotes. It is to be noted though that the 

majority of the evidence offered by Murphy makes no mention of the 

justification of punishment.

Of the remaining five quotations one seems to deal with neither the justification 

nor the application of punishment:

The more legislation and government are brought into harmony 
with the [ideals of justice], the rarer would punishments become, 
and it is therefore quite rational to maintain, as Plato does, that in 
a perfect state no punishments whatsoever would be required.
(From The Critique o f  Pure Reason cited Murphy 1992, 37; 
Murphy’s modification)

This says nothing about punishment or its justifications. Rather it suggests that 

ideally law and government act so as to deter crime. This sort of deterrence is 

uncontentious because crime is a bad thing to be avoided where possible. The
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question is whether punishment can be used to this end and because purely�

deterrent punishment would use an individual as a means to an end the answer,�

on Kant’s own criteria for moral theory, must be no.
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They are meant to deter the sinner himself or others by making an 
example of him. (From Lectures on Ethics cited Murphy 1992, 
36)

In the first case Kant states that we should not tolerate crime because this would 

lead to giving up the means of preventing further crimes. In the second Kant 

asserts that governments always aim at deterrence when they punish. Certainly 

this would appear inconsistent with Kant’s assertions in the Doctrine o f  Right 

that the criminal

must previously have been found punishable before any thought 
can be given to drawing from his punishment something of use for 
himself or his fellow citizens. (1991,141)

However I believe that these statements can be reconciled and that Kant achieves 

this himself in another quotation given by Murphy. In this Kant, writing to J.B. 

Erhard, tells him:

you are right in saying that the poena meremoralis [“ethical 
penalty”] (which perhaps came to be called vindicatiua 
[“avenging punishment”] for the reason that it preserves the 
divine justice), even if its goal is merely medicinal for the 
criminal and the setting of an example for others, is indeed a 
symbol of something deserving punishment, as far as the 
condition of its authorization is concerned. (From Letter to J.B. 
Erhard cited Murphy 1992,37-38; translations given in Murphy)

This is based in a tradition traced through Plato to Kant of distinguishing 

between a theoretical, ideal world and the real, less-than-ideal world (see e.g. 

Plato 1974, 260-263). In Kant the ideal is termed, whether through genuine faith 

or political expediency, as the divine. I believe that Kant’s overall position is 

this. Punishment is ideally retributive (a point which Murphy seems to concede 

(1992, 41)). In the real world governments impose punishment for many and 

varied reasons (prevention, deterrence, rehabilitation) all of which are good 

insofar as they tend to reduce the amount of crime. But what justifies 

punishment, that which allows us to enforce these goals without the consent of 

the criminal and yet without treating him as a mere means to an end, is that 

punishment is retributive: it reflects the type of punishment which God would 

impose under divine justice. Thus Kant says that even if the goal of punishment
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the other of which states how much we punish.24 Kant is generally held to be a 

retributivist in both senses (but see Scheid 1983,262; and generally Byrd, 1989).

It seems to me that the i f  the claim that we punish because the individual has 

committed a crime is established then the claim that we should punish in 

proportion to that crime has some force. In other words, given the first strand of 

retributivism, the second strand has an inherent logic. This is not to say it has a 

water-tight logic. All that I am contending at this stage is that if the reason for 

which we punish is solely that the individual has committed a crime then it 

would be strange if we looked to factors entirely extraneous to the crime in 

setting the amount of the punishment. However, without further presuppositions 

(such as “crime is a bad thing”, “when somebody does a bad thing they ought to 

have bad things done to them”) there is no inherent logic in the claim that we 

should punish someone because he has committed a crime. It is certainly not 

analytic. If, as Hawkins contends, “[f]or Kant it is an evident moral principle 

requiring no justification outside itself that crime deserves punishment” (1971, 

15) then Kant’s retributivism is an arbitrary reason for punishment. It is no more 

logically compelling than saying we punish people because they have blue eyes, 

albeit that it may be more intuitively compelling. In an attempt to reconstruct and 

understand Kant we must look for any presuppositions upon which the claim that 

we punish because of an offence may be based.

Both strands of retributivism must be considered in order that punishment has 

any practical relevance: it is hollow to show that punishment is justified in theory 

if we do not have any reference by which to measure the justification of 

individual instances of punishment. For the moment though the link we must 

forge is between the notion of equilibrium and punishment’s general ability to 

restore it. This can be achieved by consideration of the first strand of 

retributivism without yet delineating the precise amount of punishment necessary 

in any given case. My emphasis in considering Kant is therefore primarily upon

24 It will be noted that Murphy’s reconstruction of Kant considered above deals largely with the 
second strand of retributivism. Most o f the quotes adduced by Murphy deal with how we should 
go about punishing once (or perhaps if) we conclude that punishment is ever justified.
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simply because they have to do with an end which (or the having 
of which) is also duty. No external lawgiving can bring about 
someone’s setting an end for himself (because this is an internal 
act of the mind), although it may prescribe external actions that 
lead to an end without the subject making it his end. (1991, 64)

The distinction between ethics and law is a subtle one because they are not 

distinct types of duties but only distinct as to the types of reasons for which the 

duties are carried out. The distinction lies in the fact that ethics is the sum of 

those duties for which the only incentive offered is the fact that it is my duty. 

Positive Right then, or Positive juridical law as Kant sometimes calls it, is 

concomitant with the sum of those duties for which an incentive other than the 

fact that it is my duty is offered. It must be emphasised that in such a case the 

duty remains my duty whether or not such an external incentive to conform is 

offered. As Kant claims, all duties can be typified as ethical duties; i.e. I ought to 

perform all my duties and I need no more reason or incentive for this than the 

fact that they are my duties.27 This is what it means to say I ought to do 

something within a deontological moral theory and can also be seen from the 

fact that all duties are derived from the supreme moral principle and are hence 

categorical. It is the morally consistent possibility of offering an external 

incentive to obey a moral duty which narrows it to a legal-moral duty and 

distinguishes it from a non-legal-moral duty. As Gregor puts it “the moral 

necessity of the actions is independent of our inner attitude of will” (1963, 28). 

By this she means that certain actions or omissions are required in themselves 

whereas others are required only insofar as they are manifestations of an inner 

attitude of will. Refraining from murder fits into the first category while giving 

to charity fits into the second. A law-giver cannot prescribe the reason (“inner 

attitudes of will”) for which a person must act but can only prescribe the way in 

which he must act. A law which stated that all citizens must drive on the left 

hand side because it makes them happy or because this is the law would be 

unenforceable because we would never have any way of telling whether those 

driving on the left were doing so for such reasons. Furthermore, it would be

27
Ethics in this sense is a synonym for Morality. This is because I owe all my duties for no greater 

reason than the fact that they are my duties. However, ethics in the narrower sense which Kant 
uses it excludes those duties for which additional incentives are offered.
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2,1.2 Prevention as a constraint on the will

A person is prevented from an action where external circumstance contrives to 

constrain him from performing the action. Examples of this would be where I 

stop someone from mugging me by employing bodyguards or stop him from 

burgling my house by putting a one hundred foot fence around my property. Here 

the individual is not deterred from doing wrong, but rather he is physically 

prevented from doing it. Deterrence operates internally in the sense that it is 

always open to the individual to commit the crime and then face the 

consequences if he should choose. Prevention operates externally in the sense 

that (where it is effective) it makes no difference what the individual chooses, he 

will be disabled from committing the crime. Obviously there is a degree of 

overlap between deterrence and prevention so defined. For example, while a one 

hundred foot fence might prevent me from burgling your house, a seven foot 

fence, which I could surmount, but only at considerable effort, might deter me 

from the attempt. However, a hard distinction between the two is unnecessary for 

the purposes of the present argument. What is important is that some forms of 

deterrence and prevention will require no justification because no-one is done 

any wrong. Thus, just as the threat of reaction in the event of crime does the 

contemplative criminal no wrong, neither does the placing of an insurmountable 

object in his way do him any wrong. Again, his freedom is not limited because 

he is not free to commit crime. And again as with deterrence, the tendency is to 

Maintain the equilibrium of rights to freedom by averting a contemplated breach.

Excessive actions taken to prevent a crime are themselves wrong because they 

make a more basic interest in freedom and well-being give way to a less 

important interest in freedom and well-being. As in the case of deterrent torture, 

simply because some deterrents/preventions are justified it does not follow that 

there is carte blanche to deter or prevent crime by any available method. Neither 

deterrence nor prevention are ends in themselves. Rather, for Kant they serve the 

end of protecting the freedom of each compatible with the freedom of all and are 

therefore unjustified when they infringe this end.
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immediately clear how punishment could function to this end. There is one 

feature of punishment which renders it problematic in this context. Punishment 

operates after disequilibrium has been introduced. It is, as it were, a cure rather 

than a prevention., and it is not apparent how it operates as such. While it is easy 

to see why making a criminal give back some stolen goods restores an 

equilibrium between the criminal and the victim, it is not so easy to see what, if 

anything, is restored by fining, incarcerating, torturing or censuring the criminal.

2 2  How does punishment restore the equilibrium: punishment as a hindrance to 

ahindrance of freedom

In the Metaphysics o f Morals Kant states that

[resistance that counteracts the hindering of an effect promotes 
this effect and is consistent with it. Now whatever is wrong is a 
hindrance to freedom in accordance with universal laws. But 
coercion is a hindrance or resistance to freedom. Therefore, if  a 
certain use of freedom is itself a hindrance to freedom in 
accordance with universal laws (i.e., wrong), coercion that is 
opposed to this (as a hindering of a hindrance to freedom) is 
consistent with freedom in accordance with universal laws, that 
is, it is right. Hence there is connected with Right by the principle 
o f contradiction an authorization to coerce someone who 
infringes upon it. (1991, 57; emphasis changed from original)

This suggests a conceptual link between the notions o f right and punishment.

Both enforcement, as discussed above, and retributive punishment aim at the 

restoration of a pre-existent equilibrium of right. However, enforcement need 

aim at no more than the restoration of the material equilibrium, restoring to the 

victim the things of which he was wrongly deprived. Because enforcement does 

no more than restore the rightful position it is unproblematic. If a certain 

situation is rightful then there must be a right that that situation be maintained. In 

other words the right that a thief be deprived of his ill gotten gains stems entirely 

from the right of the true owner to possess them. This is a logical connection 

because to say that I have a right to possess a thing entails that no other has a 

right to possess it. However, retributive punishment is (prima facie at least) over 

and above what is required to restore the rightful situation, or seemingly



A�

������'���� ��� ���������� ���� ������$�� ���$�����*� +�� ���� ������� ����(� �����0$��'��

�$��������� ��� �'��� ���� �0�'�� ����� ������ ��� ��2$����� ���� ���� �$������� � ��

������$�����0���$����������"�������������������������$���������������������0$��

��� ������� �� �$����������"� ������ $���� ���*� ��$�(� ������ ��� ����'��$��� ����

������� =� ��$���(� ������������ ����� ����� ���� ��'�� ��� 0���(� ������ �����0$��'��

�$��������� ����� ����� ���� ��'�� ���0���� �	� �������� �� ����� ���=� ��$���*� +�� ����

�����������(������0$��'���$������������������'��������������������� ������$�� ���$�����(�

0���$��� ����� ���$������ ��� 0�"���� �����������*� ��$�(� ������ ��� ����'��$��� ���

�$������� ���� �$����� ���� �$��������� 8����'��� ����� ��� ��"� 0�� 1$�������9� �����

�����������0��������� '������0������� ����*� ��������� ��� ��� �������0��� ���$�)���0� ���

$�)������������*

#������� ��"� � �� '������� ����� ������������ 0������� ������������ ���� �����0$��'��

�$��������� ��� ��� ���$�� $���� ���� ����� ����� ��� ���� ��������*� +�� ���� ����� � ��

������������������������������������������0���$����������������������������������

0���������*� ��$�(�������������������������������$��������������������������� ������

0���$���������� ��� ��������������������� ������� ������������ �������� �������� �������

8�����9� ������� ��'�� ���� �� ������ ������ $���� ����*� #�� ���� ��������� ��� ����� ���

����������$����������������������������������������������$�� ���$�����(������������

������������ ����� ���� ��2$���� ��"� �$������1$�����������*� +�� ��$��� ����(� ����� �

������ �������������������������������������� ����������������$��������*CR���$�(� ����

���"������������'���� ����������������������� ���������8�*�*� ������������� �������9�0$��

0�� ��� ����� �����'��� � ������� ��� ������ ��� ���� �� �����*� +�� ���� ����� � ���� ����� ��� ���

�����'���� �������������"(�������������� ��������������������'���� ��������0���"����� ���

���� ����� ����/��$�������� ��������'���� ����������*�#��� ��������� ���� ������� ��� ������

�������������������"���������*

#����(��������������������������0����������������������������0$��'���$���������

���������������������������������"�������� ���� ����������*� ���������������"��L"�$�

��'������������������������(���������������+����"�$���������������+������ ��� ����

 ����$���(� � � ��$������������������"�1$����������������L�����M����������� �������������*� �$�� ��� ����
��� ��������� ����� ��� ������ ����������� �$��������� ��� �� ������ ����� ��� ���� ��������� ��� �� ������ �����
������������������*



62

you”. The punisher says “although you would normally have a right to this thing 

by virtue of your criminal actions I now have a greater right to deprive you of 

this thing, and therefore, I do you no wrong when I take it from you”. Given an 

understanding of the meanings of the terms used, the first claim is logically self- 

contained because it is analytically true. The second claim is also logically self 

contained in that the conclusion follows from the premises, but it is only 

synthetically true. In this case for the conclusion (that retributive punishment is 

justified) to be other than arbitrary, the premises themselves must be established 

as independently true. Most pertinently, the conclusion will not follow unless we 

can show that by virtue o f a criminal action, the punisher gains a right to deprive 

the criminal o f that to which he otherwise has a right. And a theory of retributive 

punishment framed in terms of equilibrium must show that the exercise of such a 

right is necessary in order to restore the equilibrium in order for the punishment 

to be justified.

Kant’s talk of a hindrance to a hindrance of freedom does not, on the face of it, 

add anything to the argument because the victim’s right has already been 

hindered and it is too late to “hinder that hindrance”. This line can only make 

sense with regard to punishment if there is some ongoing hindrance perpetrated 

by the criminal which remains in need of “undoing” after the commission of the 

immediate offence. We have already seen that the claim that a criminal ought not 

to keep the profits of his crime is true. Maybe, then, there is some ongoing profit 

which the criminal may rightly be deprived of. In this case we need to consider 

what might constitute profit apart from the immediate material booty of an 

offence against property and how the criminal might be deprived of such profit. 

If there is such an ongoing harm then punishment would be analogous to a 

combination of self-defence and enforcement: defence of a right which is being 

breached in an ongoing sense and/or enforcement of a duty which is being 

!gnored in an ongoing sense.

In the case of any crime the criminal gains an advantage over everyone else in 

that he takes for himself a freedom to act outside of the constraint of the law.
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that this is a potentially fruitful line of inquiry but one which Kant himself does 

not develop beyond the point of stating that punishment is justified because it is 

a hindrance to a hindrance of freedom. Put in this way Kant offers not much 

more than a formal declaration of what an equilibrium theory looks like. It 

remains for those working within the Kantian tradition to add substance to the 

theory and demonstrate how it is that punishment restores an equilibrium of 

freedom.

23 Punishment as right

For Kant punishment is by definition the right response to crime. However, he is 

clear that

[n]o one suffers punishment because he has willed it but because 
he has willed a punishable action', for it is no punishment if  what 
is done to someone is what he wills.. .  (1991,143-144)

By way of a caveat to this quote he says:

when I draw up a penal law against myself as a criminal, it is pure 
reason in me (homo noumenon), legislating with regard to rights, 
which subjects me, as someone capable of crime and so as 
another person (homo phaenomenori), to the penal law, together 
with all others in a civil union. (1991,144)

This is to say that punishment is right and that as a (potentially) rational being 

the criminal must consent to the fact that it is right. In this sense it might be said 

to be his right (as to which see further chapter three section two). However, it is 

unimportant for Kant whether or not the criminal does consent to his punishment 

or regard it to be right. The right involved in punishment is vested in the 

legislator/judge (in Kant, the “sovereign”) who not only has a right to punish 

those disregarding his laws but has a categorical duty to do so (see 1991, 141). 

This is tempered by a right to grant clemency in exceptional circumstances i.e. 

where greater right is endangered by punishing (1991, 145).

imperative. For this see further ch. 4.
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If this is what Kant is saying in the shipwreck example we are not presented with 

a deterrence theory in any orthodox sense. For most deterrent theorists the 

institution of punishment derives legitimacy from its ability to prevent 

contemplated breaches of the law and the act of punishment derives legitimacy 

from its ability to prevent further breaches of the law. Thus, punishment is 

supposed to actually reduce the number of crimes. But for Kant the justification 

of punishment is not that it actually deters anyone from crime. Instead an 

individual act of punishment is only justified if its threat could have been 

deterrent, in the sense that it could have forestalled a bad outcome. Rather than 

being legitimated by deterring people from crime, punishment is ¿/^legitimated 

where it could not possibly have changed the material outcome of a situation. In 

the shipwreck example the threat of punishment could not possibly have 

removed the inevitability of one life being lost. Hence, the second criterion 

operates as a constraint on the imposition of punishment. Criterion 2.1. can be 

rewritten as

(2.2) the absence of such circumstances as would have rendered the 

threat of punishment necessarily operationally ineffective in preventing 

the evil effect of the crime.

The use o f the word “necessarily” in this formulation emphasizes that the test is 

not subjective with respect to the individual involved but is objective by 

reference to the possible responses o f any individual in the given circumstances.

In the context of Murphy’s reconstruction of Kant this makes good sense. We 

impose legal punishment as a reflection of moral punishment, the goal of legal 

Punishment being to produce an external set of circumstances which conform to 

right, the goal of moral punishment being retribution for moral iniquity. Where 

the goal of legal punishment is unachievable, as in the shipwreck example where 

the wrong (death) is unavoidable, we do not punish. Not because punishment is 

unjustified but because we do not have the necessary faculties to bridge the gap
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None of this is to say that for Kant deterrence is not an aim of punishment. 

Deterrence is a good thing for the simple reason that people ought not to commit 

crimes. Therefore, if they are deterred from crime this is good. However, we 

must be careful to avoid the teleological conclusion that therefore anything 

which deters them from crime is also good. For Kant it is good if punishment 

happens to deter people from crime but punishment still stands in need of an 

independent justification which is conceptually distinct from any good end state 

that it may bring about.

An alternative reading of the shipwreck example is extracted from a short section 

headed The Right o f  Necessity. Kant is considering the arguments for a right to 

do undeserved evil to others in extraneous circumstances. In doing so he is 

unequivocal in stating that such undeserved evil is morally and legally wrong 

(1991, 60-61). Kant maintains that I have in fact no right to take the life of an 

innocent other, even in the conditions of necessity (“[i]t is evident that were 

there such a right the doctrine of Right would have to be in contradiction with 

itself’) and he maintains that such an act is a breach of the law: “there could be 

no necessity that would make what is wrong conform with law” (1991, 60). 

However, despite the fact that there is no right to take the life o f an innocent 

other anyone who does so in circumstances materially equivalent to those 

outlined by Kant will not be punished; the killing is “not to be judged inculpable 

but only unpunishableKant explains this by drawing a distinction between the 

objective law which maintains that the killing is wrong and the subjective 

sentence which ostensibly declares the killer innocent.

Kant is taking the pragmatic line that where the law leads to an absurd result we 

would be wrong to apply it. When considering the same hypothesis in the earlier 

essay Theory and Practice he states that

teachers of universal civil right justifiably authorize such 
measures as are required in emergencies. For the authorities 
cannot attach any punishment to the prohibition since that 
punishment would have to be death. It would have to be an absurd 
law that threatened anyone with death if he did not freely give in 
to death in dangerous circumstances. (1983, 80 fn.)
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derivation of right is freedom and the equation central to his justification of 

punishment is that of a hindrance to a hindrance of freedom equalling an 

expression of freedom. Kant’s notion of a hindrance to a hindrance is formal. He 

correctly observes that if there is a right R there must be a concomitant right to 

enforce R. However, the examples of enforcement which most obviously fit 

within this model - deterrence, crime prevention, the restoration of stolen goods 

and debts - are qualitatively different from punishment. They ensure that V (or a 

potential V) is able to exercise a right which he ought to be able to exercise. In 

the case of punishment it is, on the face of it, too late to let V exercise his right: 

it has already been ignored by C. Nothing in Kant’s work tells us why or how 

punishment is supposed to actually restore or maintain freedoms in a meaningful 

sense.

4.3 Kant’s attempted justification of punishment is problematic because it is 

framed exclusively in terms of freedom and the right to freedom. It is not at all 

obvious how a freedom, once taken away, can be restored. If anything 

punishment seems to be a gratuitous additional diminishment of freedom (the 

criminal’ freedom). While this may be intuitively appealing and even poetically 

just, Kant doesn’t offer us a principled justification for this removal of freedom 

in terms of his supreme principle which demands that freedom be maximised.
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Chapter Three: Hegel on Punishment

The purpose of this section is to consider Hegel’s contention that in some way or 

other punishment restores right. The equilibrium restored by punishment is thus 

directly tied to the concept of right and the justification of punishment is in terms 

of punishment’s ability to restore right. This takes us beyond the point reached 

by Kant. It will be recalled that a central difficulty with his justification of 

punishment was that it was framed exclusively in terms of freedom and failed to 

show how punishment was to be conceptualised as other than a diminution of 

freedom. By introducing an equilibrium in terms of right Hegel offers us a 

potential solution to this problem. The first point to be made concerning Hegel’s 

notion of right is semantic but extremely important and concerns the meaning 

&nd translation of the German word Recht. The problem is that no single English 

word captures the richness of the German term. Thus, while Right is certainly 

not a mistranslation, it does miss some of the connotations of the German. Most 

unportantly Recht can mean something akin to “the realm of Right” and can 

equally imply a “claim to Right”. Furthermore, Recht refers to just law (rather 

than any law) and hence talk of Recht suggests our own rendering “natural law” 

rather than “positive law”.33 This might lead to the conclusion that “justice” is 

the nearest definition of Recht but even that term is tainted in English by the fact 

that some would see the application of a properly published positive law as 

“justice” (see further Translator’s Foreword to Hegel 1967, vi; Translator’s 

Preface to Hegel 1991, xxxviii; Translator’s Note on the Text in Kant 1991, x- 

xii; Inwood 1992,221,259-260).

In the face of these difficulties it is hard to offer any solution other than 

“beware”. Over time the best answer might be for English to assimilate the word 

Recht into its own vocabulary although given the direction of English-speaking 

jurisprudence this is unlikely to be recognised as a necessary (or valid) addition. 

I will generally avoid using the German in my own thesis for the simple reason 

that my inability to expand on the term satisfactorily means that its use could end
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contradiction. However, for immediate purposes this distinction is not especially 

important. What is to be noted is that for Hegel not only the particular right is 

negated by crime but also the victim’s (or “all beings’“ on my reading) ��������  

�� ���������  It would be arbitrary for the criminal to say that “the victim has no 

right (say) not to be assaulted”. Rather the criminal must claim that “the victim 

has no rights”. This is because the victim’s right not to be assaulted is no more 

than a particular instance of the victim’s ability to bear rights.34 Certainly there 

are many instances where a person may not have some particular right while 

maintaining the ability to bear rights; children, the mentally impaired and 

prisoners are all pertinent examples. However, in each case there is an 

independent reason for the denial of particular rights. The criminal does not have 

recourse to such an independent reason as to why, for example, his victim should 

be denied the right not to be assaulted, because if he were then, by definition, his 

action would not be a crime.35 The argument then is that V has a right (R) 

because V has the ability (A) to have rights. This may be restated as

If A then R

The criminal’s action is a denial of R; i.e. he is saying that V does not have R. By 

the application of logic if V does not have R then this entails that V does not 

have A. This can be restated as

-R therefore -A36

Employing Gewirthian terminology here the right not to be assaulted is no more than a 
Particular application o f the victim’s right to freedom and well-being and these rights arise because 
of the fact that he is an agent.

It is important to remember that we are talking about an Ideal-type here and not a particular 
criminal standing trial. Criminals in the dock offer all sorts o f defences but what interests us is a 
hypothetical figure who we can be certain ��  a criminal. In order to be defined as a criminal such a 
Person must, because o f the definition offered in the introduction to this thesis, have infringed the 
Oghts o f someone.

Of course, I have already pointed out above that there are more reasons than a general inability 
bear rights as to why V may be denied a particular right. If these other reasons such as youth, 

•nfirmity etc. are denoted j,k,l etc. then the logical progression is as follows

If  A and -(j,k,l) then R 

-(j,k,l) and -R therefore -A
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that rape is a more severe intrusion of agency than theft) the argument from 

intuition is given up.

A similar response to Murphy’s (and Sadurski’s) intuitive pragmatism is offered 

by von Hirsch. In Past and Future Crimes he holds that both the interests abused 

by crime, and the response which society makes are culturally relative. For 

example,

[i]t is sometimes said that there is no objective way of gauging 
the importance of the interests infringed by criminal conduct, 
because those interests depend upon culturally conditioned 
beliefs about what is most worth preserving in life. (1986, 66)

It should be noted that for von Hirsch this does not present a problem. He goes 

on to say

[o]f course they depend on such beliefs, why not? . . .  A free 
society . . .  is one in which individuals should be entitled to 
decide for themselves what interests are most important in their 
lives. (1986,66-67)

I would question whether this leads to a morally justified as opposed to 

psychologically satisfactory account of punishment. In his most recent work, 

Censures and Sanctions von Hirsch stands by his claim that the quantity of 

punishment is culturally relative, stating that “the amount of disapproval conveyed 

by penal sanctions is a convention” (1993,19).®°

If these contentions are true then punishment theory is doomed in my reckoning 

because it can never offer a practical account of justified punishment. It might tell 

us what justifies punishment but it is impotent to tell us how much punishment is 

justified in a particular case. Apart from intuition the best backing that could be 

given to any claim about how much punishment a criminal deserves is either a 

type of moral point of view theory or a version of legal positivism. In the first case 

we might claim that if it is accepted that M is the correct moral point of view then 80

80 cf. Day (1983,744-743) who agrees that the correct amount of punishment is a convention but 
claims that we could make this convention fair by the theoretical auctioning o f licenses to 
commit offences. The amount of deprivation that can justly be imposed for a particular offence 
would then be equal to its license value on the open m arket
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Chapter Five: The Justification of Retributive Punishment 

Within a Gewirthian Framework.

I believe that none of the philosophers considered so far offers a convincing 

answer to one crucial question. That question is this:

Whatever the equilibrium disrupted by crime is held to be, and 

however that equilibrium is supposedly justified, how does 

punishment restore equilibrium?

If a certain equilibrium can be shown to be right then it follows by consideration

of what it means to say that something is right that that equilibrium ought to be

maintained, and where necessary restored. What has not yet been shown is how

punishment is supposed to function within this equation. Kant’s theory of

punishment was constructed in terms of freedoms. He failed to show how

punishment restored freedom in any meaningful sense; on the face of it
•» ■*

punishment constitutes the diminution of freedom. While it is logically true to say 

that -(-X) = X and that therefore -(-freedom) = freedom, this is merely formal. 

When it comes to adding substance to this insight we were given no good reason 

why punishment = -(-freedom) and hence punishment = freedom. This is critical 

because in order for Kant’s theory to follow it must be shown why punishment = 

‘(-freedom). From the point of view of the criminal punishment = -freedom. From 

any other point of view it is not clear how punishment has any bearing on 

freedom. Specifically, from the victim’s point of view it is too late to restore his 

wrongly denied freedom.

Hegel’s notion of equilibrium was in terms of an equilibrium of rights. However, 

in many respects it suffered from similar deficiencies to Kant’s equilibrium. In 

particular the crucial part of the demonstration is not to prove that -(-right) = 

right because this is a simple and obvious logical statement. What must be proved 

is that punishment = -(-right) and Hegel failed to achieve this.
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within this typology is as between those rules which are procedurally justified and 

those which are instrumentally justified.

A social rule is procedurally justified where it is created in line with a procedure 

which doesn’t breach the PGC and its substance is not in breach of the PGC. 

Thus, sportsmen may come together and decide that, for example, the duration of 

the game will be ninety as opposed to eighty-nine or ninety-one minutes. Nothing 

in this rule violates rights to freedom and well-being and given a satisfactory 

method of decision, one which is voluntary, the selection method does not 

contradict the PGC. If the governing body of rugby union makes the decision that 

rugby union matches should be ninety rather than eighty minutes long, this is 

legitimate even if all the teams affected by the decision disagree with it because at 

some stage in the constitution of the rugby union it was voluntarily agreed that the 

governing body would have the mandate to set the rules of the game. If on the 

other hand the governing body of association football dictates that rugby union 

matches will be ninety and not eighty minutes long it is an illegitimate rule because 

it is non-consensually imposed. The passing of the rule does not conform with the 

voluntarily adopted procedure set by the rugby teams when constituting 

themselves as a union and thus, being a breach of those teams’ voluntariness, the 

rule is in breach of the PGC. If the World Boxing Council decides that a contest 

will only be judged as complete when one contender has killed the other then this 

rule is unjustified even though the WBC has a legitimate mandate to set the rules 

of its sport. The rule would be illegitimate because the substance of the rule itself 

violates the PGC.

A rule is instrumentally justified where it is necessary to ensure that the PGC is 

upheld. Agents live in relation with one another and the projects of any particular 

agent will not necessarily be compatible with the rights of others. Rules or laws 

(as instrumentally justified rules are more usually known) are justified when they 

exist to ensure that the rights to freedom and well-being of each agent are upheld. 

From the point of view of the agent there is no optionality concerning the upkeep 

of the PGC: it is an imperative. Because of this it is not an objection to a
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punishment is instrumental is the PGC itself which specifically prohibits that 

individuals are treated as a mere means. The object of the principle as well as the 

secondary mechanism of punishment are one and the same, namely upholding of 

the generic rights of each agent. The criminal law and punishment are instrumental 

to the end of “occurrent equality of generic rights” (1978, 296). Thus, the theory 

is deontological in the sense of being justified by reference to an antecedent 

principle and simultaneously instrumental in expression. As to how punishment 

achieves its end of upholding the occurrent equality of rights, Gewirth is very 

close to Jeffrie Murphy when he states that

A not only removes X units from B; he also adds a comparable 
number of units to his own stock of well-being. For while A 
benefits from other persons’ observing toward himself the 
aforementioned restraints on their conduct, he disrupts the 
equality of mutual restraint by lifting the prescribed restraints on 
his own conduct; he hence derives a certain degree of additional 
satisfaction. The amount of the latter is roughly proportional to 
the amount A has removed from B. (Gewirth 1978, 297)

As against Hegel, Gewirth claims that punishment is itself an evil, necessary for 

the greater good of restoring the rightful equilibrium under the PGC. In line with 

Hegel, Gewirth acknowledges that while it is good for the threat o f punishment to 

deter potential criminals, the good of this end is subordinate to the justified good 

of restoring the rightful equilibrium (Gewirth 1978, 299).

Gewirth’s theory is stronger than those of other modem thinkers discussed in the 

previous chapter in at least one sense. Because he has a developed hierarchy of 

rights he is able to say how serious an infringement of right is. Any retributive 

theoiy, to have practical import, must be able to say how serious a crime is. 

Otherwise there can be no proportionality between the crime and the punishment. 

It will be recalled that one criticism levelled at Murphy’s version of retributive 

punishment was that preference satisfaction is not measurable. Either a preference 

is satisfied or it is not. Gewirth, however, links preference satisfaction to the right 

actually infringed. This is good moral philosophy because in ignoring V’s right R, 

C acts as if he has a right at least equivalent to R (i.e. a right of sufficient size to 

be weighed favourably against V’s right in a calculus that would allow C to act as
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of the examples above. It might even be that throughout his walk he is under the 

misapprehension that anyone he encounters will respect his right to physical 

integrity. But as a matter of fact* in this hypothetical state, his right offers him no 

protection from attack. And the state �����  to operate so that rights can be relied 

upon to protect the generic features of agency: it ought to move towards 

becoming the ideal state governed under the PGC in which rights work in this 

manner.

It could be objected now that the potential criminal is not actually respecting 

FFV’s right under this model. All that happens is that through fear (of 

punishment) he acts as if he actually respects PFV’s right. This issue is not 

important, however. The use of the word “respect” in this context does not 

Necessarily import a conative attitude on the part of the agent. For the purposes of 

right and hence agency, it is sufficient that the potential criminal despises the right 

of the criminal so long as none of his actions manifest this attitude. This is 

sufficient because it entails that the PFV’s right is respected in the passive sense 

albeit that for the potential criminal to be rational he must also respect PFV’s right 

in the conative sense. The state under the PGC fulfills its primary functions if it 

ensures that the rights of each agent are respected in this passive sense of non­

interference. This is really no more than a  modem reworking of Kant’s distinction 

between �����  and virtue. !����  is the state of affairs where the external actions of 

agents conform to morality. Virtue is the state of affairs where the external 

actions of agents conform to morality for the correct reasons. While it is true to 

say that under the model so far presented the potential criminal doesn’t 

necessarily respect the victim’s right in the conative sense, he does respect it in at 

least the passive sense of refraining from infringing it and this is sufficient for right 

to be upheld under the PGC. Moreover, we are concerned with the perspective of 

the PFV and from his point of view it is as if his right were respected in the 

conative sense. The mental state o f the criminal or any potential criminal is 

noumenal to us (and to PFV) and therefore, in this particular regard, of no

concern.
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itself imply immorality but given that the point of view of agency is 

epistemologically prior to the point of view of contingent desire the second 

statement must take priority over the first. When I talk of epistemological priority, 

I mean that desire is a feature of agency rather than the other way round. 

Therefore, any claim which is shown to be true from the point of view of agency 

must also be true from the point of view of desire. This doesn’t mean that the 

agent actually desires to do “not X”; in the hypothesis he explicitly desires to do 

X. However, it does mean that he must assent to the truth of the claim “it is not 

good that I do X”. The agent» as an agent» is necessarily committed this statement 

in any event. (On this issue see also Beyleveld 1991,106-108.)

Punishment is the defence of the antecedent and ongoing legitimate expectations 

of the PFV. As has already been argued the PFV’s expectations remain morally 

legitimate throughout. What punishment seeks to rectify is an attack on the 

empirical or practical legitimacy of the PFV’s expectations. The PFV demands 

that the criminal be punished by way of defence of his ongoing dispositional 

Interest in the particular right. PFV’s right to physical integrity does not lapse 

with an attack: he has a continuing expectation that he will not be assaulted. It is 

C who has thrown into doubt how realistic this continuing expectation is, and it is 

therefore against C that the right (dispositionally viewed) is defended. Punishment 

restores to PFV, insofar as is possible, the antecedent security that his right gave 

rise to. This security is founded in legitimate expectations as to how the world 

trill act towards him. Indeed, once punishment is shown to be justified, 

Punishment for infringement -���� ��>  one of those legitimate expectations. 

Punishment does not make the situation as if C had not infringed his right but it 

does make the situation one in which the right is treated with a degree of 

seriousness and in which a precedent is set that any attack on the right will be met 

with defence. This allows PFV to plan ahead with a renewed degree of confidence 

hi the practical relevance of his right which would not be the case if every breach 

of the right was met with indifference. It is recognition of the fact that rights do 

have this double aspect both, occurrent and dispositional, that allows punishment 

to be a proper defence of the right rather than a gratuitous ��������  revenge. As
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the right has ongoing importance to the PFV, once diminished it is diminished in 

an ongoing sense. In these terms punishment can be viewed as analogous with 

self-defence: it is a reaction to an ongoing wrong (initiated by a past crime) rather 

than a purely backwards looking process.

So far I have talked generally of PFV’s dispositional interest in right because I 

believe that this is the correct focus for restoration by means of punishment. Now 

though it is important to delimit precisely what it is that is at stake in a crime in 

order to demonstrate that punishment is suited to restoring the pre-crime 

equilibrium.

3L2,1 Strict derivation of the State’s duty to punish

1 On pain o f contradicting that he is an agent PFV makes 

statement S: “C must not attack R

This much follows from Gewirth’s derivation of the PGC. Each agent is 

committed to the claim that he has rights which necessarily entails that he is 

committed to the claim that those rights be left unmolested.

2 R is a claim to necessary good E.

This follows from my earlier consideration of the relationship between goods and 

rights. A right is the correlative of a strict ought claim that the all other agents 

refrain from interfering with PFV’s necessary good.

3 E  is o f magnitude G where G is a relative measure o f the 

importance o f a good within a hierarchy and where importance 

is measured in terms o f haw instrumentally necessary E is to 

secure the generic features o f agency.

The rights to freedom and well-being are absolutely necessary to secure the 

generic features of agency because freedom and well-being are the generic
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5 In committing crime, C acts on the statement -S: “It is not the 

case that C must not attack R  ”

This much follows from the argument offered above, that doing an action 

necessarily entails a conative attitude towards that action whereby it is at least 

good enough to be wortli doing. C cannot have it that his action is worth doing 

and that it is good that he does not do it.

6 In attacking R (V's interests) he removes E  o f magnitude G

That which constitutes crime is the non-consensual removal from the victim of 

something which he necessarily holds to be good.

7 E  has two aspects: the occurrent and dispositional: the 

occurrent aspect o f E  is removed in that during the attack PFV 

does not enjoy E; the dispositional aspect o fE is  removed in that 

during and after the attack ~S implies that it is okay to attack R 

and hence remove E.

When I claim that E is a necessary good and that I have a right to it, this entails 

certain expectations of how others will treat that good. Most pertinently, if I have 

a right to it, then it is the case that others ought not to interfere with it. My 

possession of E has implications for the state of affairs ‘right now’ and also for 

my ability to pursue my agency henceforth. E, as a necessary good, is instrumental 

to agency per se. In. altering the state of affairs ‘right now’ the criminal takes 

away from the victim a certain extent to which he can rely on that good in 

pursuing his agency in the future. The victim is faced with the prospect that even 

though he necessarily makes the claim S others act on the claim -S. Therefore, the 

claim itself (the right) has no practical force.
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8 The state is that mechanism which ensures that the dictates o f 

the PGC (including S) are given effect.

This much follows from the definition of the legitimate state as considered in the 

introduction to this thesis.

9 The term “may” in 4 exists because PFVmay waive S  but it is 

defmitionally not the case in the instance o f crime that PFV has 

waived S.

It is always open to an agent not to defend his good or indeed to grant another 

agent permission to ignore it. In both cases he waives his right (in the first 

instance implicitly, in the second explicitly93). However in the instance of crime 

the victim cannot have waived his claim to the trampled good because otherwise a 

crime would not have been committed. This much follows from the definition of 

crime as the deliberate breach of a legal-moral right. Where a right is waived it 

cannot be breached.

10 From the perspective o f the state defence o f R  is not optional 

but mandatory because the state must not allow -S.

Because V has not waived his right the state is charged with doing something 

about the breach (Hegel earlier brought us to this same point). Furthermore, the 

aspect of the right which we are now considering (the generic-dispositional aspect 

of the right) is shared by all PFVs and it is certainly not the case that all PFVs 

waive their right in perpetuity. The state must not allow that “it is not the case 

that C must not attack R”. It must restore the force of R and hence of the claim S. 

It achieves this by restoring to PFV the generic-dispositional aspect of his good. 

This is the ability to rely on his claim to that good (his right) to a certain extent to 

inform the way that others behave. This behaviour includes acting towards the

93 NB this is not to say that ju st because V offers no resistance to attack he is waiving his right 
not to be assaulted. A ll I am  contending is that an agent can waive his right either by 
m anifesting a certain attitude towards that right or by explicitly saying “I waive my right”.
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and that “PFV does not have R”, the state will prove that “PFV has R” is the case 

by defending the claim against the actions manifesting the counter-claim. R is 

restored to PFV because its value to him (i.e. its reliability as a protector of 

agency) is restored when he can. plan ahead in the knowledge that R will be 

treated seriously by the state.

It might be objected that punishment viewed in this way does not do enough 

because it cannot restore full certainty to the PFV and there are aspects of the 

psychological harm, particularly in the more vile crimes, which will never be 

undone. The correct response to this is to acknowledge the truth of the objection 

but to hold that nevertheless punishment is as much as the state can do to undo 

that harm and that the state must do whatever is within its legitimate power to 

restore the equilibrium as discussed. The psychological trauma caused by crime, 

while serious, is not the aspect of harm with which we are directly concerned. It 

could be that psychological trauma prevents the immediate victim (and even his 

friends) from ever operating with the same degree of confidence in his right. 

However, from the perspective of PFVs, what is important is that the right is seen 

to be worth protecting to a set extent. This at least allows that in making everyday 

calculations the right has a certain dependability. We have here a distinction 

between the contingent characteristics of the particular victim (viz. that he is 

affected in a certain detrimental way by the crime) and the necessary 

characteristics of the PFV (viz. that he is committed to his right and demands that 

it be given protection). Of course, it would be wrong to belittle the contingent 

harms done to the immediate victim of an offence but their undoing is not the 

purpose of punishment. Much confusion (and much frustration with the attempt to 

justify punishment) is caused by the supposition that this is punishment’s function. 

It is human nature, which is a contingency, which prevents a right ever having full 

dependability. It must be incorrect to conclude that because the state cannot fully 

undo the harms of crime it ought not to undo them at all. A common objection to 

punishment is that it doesn’t actually undo the harm of crime because that harm is 

in the past. The theory I have presented here shows in what way it might make 

sense to say that punishment has a legitimate function in undoing the harm of
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not alter that right’s value (i.e. its ability to protect the agent’s necessary goods). 

But this objection only holds where the right-value in need of restoration is 

conceived in terms of an occurrent interest. The force of my argument is to focus 

on a dispositional interest in the value of right which is ongoing and once 

breached is breached in an ongoing sense until restored. Consider the following 

analogy with self-defense. Individual B is the second weakest member of society. 

Individual A is the weakest. A attacks B with a knife and in the course of 

defending himself B kills A. B is now the weakest member of society. The fact 

that B successfully defended himself against A will not now deter other members 

of the society from attacking B because B has become the weakest and it is to be 

supposed for the purposes of argument that each other individual is aware that he 

will easily overcome any defence mustered by B. Does this fact mean that B was 

unjustified in defending himself against A? Of course not. The self-defence 

exercised against A was justified solely by considering that B had a right which 

was in danger of being thwarted if not defended against a wrongful attack. The 

potential of the defence to alter the way others act towards B is irrelevant to the 

justification of self-defence. Similarly, punishment is justified simply by the fact' 

that there is an ongoing and wrongful infringement of PFV’s right which unless 

defended against renders that right value-less to the PFV. The purpose of 

punishment is not to alter the way that others act towards PFV but to alter the 

way that C ��  acting towards PFV. The unpunished C is responsible for the 

present situation in which PFVs right is of reduced value to him as an agency 

protector.

3 Conclusions

I stated at the outset that this thesis was part of a tradition which conceives of the 

justification of punishment in terms of its ability to restore a pre-crime 

equilibrium. Many claims have been made in the name of that tradition and I now 

wish to examine some of these in the context of the argument developed above. 

This will serve the dual purpose of establishing my position within the tradition 

and offering a modem interpretation of some dicta which are, on the face o f it, 

highly problematic.





C?D

<*<� -�����"� ������� ����� �����4�� �����"� � ���$��������� ��� ��� ��������'�� ����� �����

������������"����������������*�+���������������"������"��������������"������������

-�����"�������������������������������4����������������������������$�����1$������������

� ���$��������*� ���� ������� ��� ����� ��� ������������ ����� ������� ��'�� ��� ��������

�������������������������0�����������������������������������������������'��$��� �������*�

������������������������������������ ���������������� �� �������� ������� � �������$������

�������� ���� ������0"� ���������� ��*� ����� �������� ������ ���� ����� � ���$��������� � ��

������������*� ��$���$�������������������2$���0��$��������� ������� �����$�������-F�

��������)�����������������������������$��������������������������������'��$����������

����������������������������� ��������������*

<*@�+�����������������/������5������������������������$���0������$����������������

����� � �� ���� ���������� '������� ��������� ���� ���� ������ ��� �� ������ ������ ����

�������'��"����������� ������0"� ��'�����������*� +���'�� ������"��������� ����/����������

� ������� �������5������������*� +� ������������ �$������ ����� �����'��� �������� 5����

���� ���� ������� ���� �����(� ���� �����$������ ������ ��� ����� ���� ��$��� ������� �"�

����1$������������� ���$��������*� ����������"(�������������"�� ���������������6�������

������� ��� � ��������� ��� ���� �������� ����$���� � �������"(� ������ ���� ������� ��������"�

����� ��� 0�� �����*� #�� 0������� #4�� ����������� � �� ���� ����� � �� ����� ���� �4��

����������� � ������ ����� ����� ������ ��� ��� ����� ���$��� ���� ����������� ���� �� � ����

�����*�+�����$������������$�����������������-F4�����������������������&4��0���$���&�

�����������0�������0���������0�$���������$������������������"����������� �������'���*�

;'� ��������� � ����� ��� ���� ���� ����� ��� ���� ���������� �/�����*� ���� �-F� ���� ���

������������������������������'��$��� ��������0������������������������������0���$��(�

�������$����������$������� ���$�������������� ���������� ���(� ��� ���1$��� ��� �����"����

����$�� ������������� ���� ����� ��� ������� ���� ��������*� �-F����"����� �� �������� ���

���� '������0����� �$������� �������� '������ ���� ��$���� ���� ��� ��$0�� ���� '��$�� � ����

������������������������*��-F������������������������������� ���������������'��$��

��������'���1$��������'�����*

<*=� �������� ��� � ����� ���0�������� ����$�� ������� �����0$��'�� �����"� ��� 5���4��

����������� ����� �'��� ��� ��� ����� ��� ���0���� ��'��� ������"� ��������(� ��� �$��



209

execute the last known murderer in prison and that unless we do this we share in 

his blood-guilt. Indeed, I suspect that this dictum has caused many theorists to shy 

away from any justification of punishment which calls itself retributive. I also 

believe that what Kant says is true.95 PFV’s right does not stand or fall with civil 

society; it is a feature of agency rather than a feature of any social structure. Nor 

does PFV’s dispositional interest in the value of right stand or fall with civil 

society. To revisit the anomic territory employed already as an example in this 

chapter, the agent has an interest in seeing his right given its due weight 

notwithstanding that in such a country this is not going to happen. The empirical 

vicissitudes of the world do not impinge upon the rational force of the agent’s 

rights based claims. Thus, the fact that civil society is on the verge of break up 

does not lessen PFV’s insistence that the substance of his right be recognised. 

This also goes to show that the theory of punishment that I have offered is not 

deterrent in justification. C must be punished in this example notwithstanding that 

no one will be deterred by his punishment. The purpose of his punishment is to 

establish, and give effect to, PFV’s right. So long as there are agents there will be 

an interest in punishing the infringement of a particular agent’s right.

3.6 Finally, having staked a place within the tradition which seeks to justify 

punishment in terms of balance, I wish to argue for my position within the rights 

theory of Alan Gewirth. After Gewirth, on the basis of rational agency, we can 

conclude that agents have categorical rights to their freedom and well-being. After 

Beyleveld and Brownsword and on the basis of rationally based rights, we can 

derive a substantive and grounded theory of law. Logically, from the notion of 

law we can derive a notion of crime. On the basis of a limited notion of free-will

9S NB I believe it is true in  the formal sense that in  such a  hypothesis punishm ent is still an 
obligation from the point o f view o f  th e  state. I do not believe that my own justification o f  
punishm ent necessarily justifies the particular punishm ent o f execution. It has not been my 
purpose to build on the justification o f punishm ent in  principle, to show exactly which 
punishm ents are necessary in  each case, although it is a necessary feature o f my justification o f 
punishm ent that proportionality is required. However, I believe that there are punishm ents other 
than the death penalty w hich are proportional to the offence o f murder (such as life 
im prisonment). I further believe that for contingent em pirical reasons (such as the possibility 
that in judging someone guilty we may be wrong) we ought not to impose the death penalty. My 
purpose in  considering this point o f K ant’s is to show that what he says is not some atavistic 
nonsense. O f course in  the actual situation o f civil society’s im minent dissolution, we m ight 
have more pressing concerns than properly perform ing all outstanding punishments.
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we can give meaning to the claim that a particular agent is responsible for the 

actions which he performs. On the basis of the notion that rights have a 

dispositional value we can conclude that, where possible, this dispositional value 

ought to be maintained and where diminished, ought to be restored. The interest 

in the dispositional value of a right is restored where that right is defended to the 

extent of its value against the agent who puts its value in doubt. Therefore, there 

is something intrinsic to the case of an offender who has committed an offence 

which justifies state intervention.

The End.
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