


Chapter One: A Framework for Considering

the Justification of Retributive Punishment

This thesis is part of a tradition within moral philosophy. The tradition is one
traced through Immanuel Kant and Georg Hegel to modern day thinkers
including Jeffrie Murphy, Herbert Morris and John Finnis. The common strand
to be found in the works of these writers is that punishment can be conceived in
terms of, and justified by reference to, the notion of balance. There is a state of
affairs, held to be right, which is disturbed by crime. Punishment is the
restoration of the right state of affairs and is justified as such. The specifics of
the theory vary from thinker to thinker but the tradition is based around this
notion of balance and the restoration of balance. In my thesis I will trace the
tradition from Kant to the modern day before setting out my own position within
that tradition. I will contend that at most stages there is a degree of progress, at
many stages there is also a degree of regress but that at every stagé there are

significant questions left unanswered.

Kant, commonly held to be the paradigmatic retributivist, set up the basic
premises for the thebry. He talked in terms of punishment operating as a
hindrance to a hindrance of freedom. For Kant crime is definitionally wrong
because it limits the freedom of an agent against the will of that agent. Thus
punishment is held to be right because it limits the criminal limitation of
freedom. One crucial question, which I believe Kant leaves unanswered, is
exactly how punishment operates as a hindrance to a hindrance of freedom. As
commonly conceived it is too late, after the event, to hinder the hindrance of
freedom represented by crime. Another problem in Kant and one which I will
contend ultimately renders his justification of punishment unsuccessful, is the
confounding of freedom with right. We have to wait until the later work of Hegel
for a justification of punishment framed entirely in terms of the notion of right.
This I hold to be a step forward in the tradition. However, Hegel’s work is
hampered by his insistence that punishment is the criminal’s right. In other

words, not only is punishment right but it is the right of the criminal. This tends



to render the justification of punishment unnecessary. The central problem with
punishment is that it is something done to the criminal against his will.
Furthermore, Hegel, like Kant, fails to fully answer the question of how
punishment acts as a restorative (in his case for right, in Kant’s for freedom).
The twentieth century thinkers take the tradition forward by concentrating on a
wrong done to a wider constituency than the immediate victim of the crime. This
allows us to conceive of an ongoing wrong that must be addressed if the pre-
crime situation is to be restored. This is a step further than either Kant or Hegel
but I will contend that because of the notion of right which the modern thinkers
rely on they are not successful in offering a justification of punishment. Finally, I
will offer a Gewirthian analysis of the rights interests breached by crime and

suggest that these interests are restored in the act of punishment.

- The purpose of this introductory chapter is to draw the framework within which
the rest of my thesis will be laid out. There are principally four issues which I
wish to discuss. None of them is the focus of this current work but each is
necessary in order for that work to make sense. First, I will discuss the definition
of “punishment”. This is a problem which has troubled many punishment
theories, even preventing some from getting off the ground. I will not offer a
conclusive definition of punishment but rather I will state the precise field of
study of my thesis. I am not concerned with what punishment is: I am concerned
with how, if at all, the practice of deliberately inflicting harm on someone
because they have committed a criminal act is to be justified. Second, I will
outline a derivation of human rights. This provides me with a substantive moral
philosophy on which to base talk of justiﬁcation. The derivation of human rights
presented is that of the philosopher Alan Gewirth. Third I will discuss what
bearing this derivation has on the law, outlining the debate between legal
idealism and legal realism and offering tentative arguments in favour of the
former school of thought. The definition of law offered in turn has a bearing on
the definition of crime and the legitimate role of the state. Fourth, I will deal
with the notion of free-will necessary in order to hold someone responsible for

his actions. Although this subject has filled longer and better works than my



thesis I Qill suggest that given the derivation of human rights offered by Alan
Gewirth, agents are bound to view themselves as being the authors of their own
actions. This at least allows us to make sense of the claim that someone is guilty
of an offence whatever the solution to the wider debate as between free-will and

determinism.

1 The Definition of Punishment

An initial problem facing those who seek to justify punishment is the exact ambit
of the object of inquiry. This point was famously made by H.L.A Hart in his
essay Prolegomenon to the Principles of Punishment. The danger which Hart
identified in this work is that of the “definitional stop” (1968, 5-6). This occurs
when we start with a definition of punishment and work towards a conclusion
which states that certain practices outside of the definition are unjustified.
Punishment, for example, may be defined as the harsh treatment of an offender
for an offence. This practice is then given a justification and then the claim made
that punishment of the innocent is unjustified because, in fact, it does not
constitute punishment at all. For example, AM. Quinton in his essay On
Punishment, states that retributivism provides us with an answer to the question
“when (logically) can we punish?”, while utilitarianism answers the question
“when (morally) may we punish?” (1969, 55-56). Retributivism defines
punishment as inter alia being of an offender for an offence, while utilitarianism
tells us that we may harshly treat such an offender when it is for the greater good
of the people. This allows Quinton to conclude that punishment of the innocent
is logically impossible unless we twist the word “punishment” beyond its natural
meaning (1969, 62; cf Ewing 1972, 138). The problem with such a line of
thinking is that while punishment of the innocent may be logically impossible
(given Quinton’s definition of that term), harsh treatment of the innocent is
certainly not. The definitional stop is actually a classic case of non sequitur: even
if punishment is defined as the harsh treatment of an offender for an offence, this
does not preclude the harsh treatment of the innocent. All it precludes is that this
second case should be called punishment but thqre are many instances of state

intervention other than punishment which are justified. Thus the fact that
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authoritatively. Rather the examples are proposals as to the sorts of things that

we might expect to find under each heading.

1.1 Offence/non-offender

This is where a law has clearly been broken in that the actus reus has been
committed but the necessary mens rea is missing: the person who has committed
the offence can not be held responsible for it. This includes not only instances of
mental illness but also, for example, automata and young offenders. Furthermore,
under certain moral codes, this category would include scapegoating. A strict
utilitarian must claim that it is legitimate to punish a person for an offence that
he has not committed where this serves the interests of utility. Such an argument
could be used (by a utilitarian) for keeping the victims of miscarriages of justice

in jail if their release would severely dent public faith in the justice system.

1.2 Non-offence/offender

I have suggested dangerousness as a prospective entry in this category although
the whole issue of dangerousness is extremely contentious. The possibility that I
have in mind is where the state intervenes to treat, train or detain someone who
is a proven offender but who has not committed an offence so as to justify this
particular intervention under the heading offence/offender. The grounds for the
detention are that the individual poses a threat to the public safety over and
above that which is normally tolerable. Of course, this is problematic. Even
accepting that we can predict dangerousness many would argue that the case
therefore becomes one of a non-offender because a person whose behaviour is
pre-determined so as to be predictable can not be held responsible for his
offence. Ultimately this is a problem for psychiatry rather than philosophy; it
may even be that there is no case of legitimate intervention for an offender who
has not committed an offence. But this does not remove the logical possibility
that there could be such a case and thus the need to consider the particular
category. A further possible example of state intervention under this heading

would be scapegoating as where a known paedophile is arrested when a horrific
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from harm then it would seem ultimately unimportant whether the individual in
question is an offender. A person with a deadly contagious disease poses more
threat than many offenders and a serial killer who has become paralysed poses
less threat than a mobile priest. The decision to intervene under this hypothesis
would be made solely on the basis of a prediction as to whether the individual
posed a threat of harm to others. It may be relevant to such a prediction that the
individual in question is an offender. But the point is that it may not be relevant
and thus there is nothing about the category offender/offence which would offer

a unique ground of intervention.

To say that there is something unique about the category offender/offence is to
claim that those concepts in themselves contain the necessary ideas to justify
state intervention. Or as John Kleinig puts it

the grounds of the justifiability or unjustifiablility are already

encapsulated in the descriptions of the activities concemed.
(1973, 44) :

In the wider scheme this.reflects the debate between retributive and non-
retributive theories of punishment: those theories which justify punishment
simply by reference to the crime which has occurred and those which look to
some other end. It is my contention that where some other end is looked to then
inevitably the category offender/offence loses its specificity. Either that other
end is actually identical to the end of intervening in the case of offender/offence,
or else it will justify some instances of intervention which are not

offender/offence.

The question then, which may be taken as the basis of this thesis, is as follows: Is
there anything intrinsic to the situation of an oﬁ”ender’who has committed an
offence that justifies state intervention? It may be noted that the question so
formulated entails that I am considering a justification of something akin to what
Hart actually reports as his central case of punishment. The difference is that I
am looking only to the features outlined in my question in an attempt to justify

intervention, unlike Hart who appeals to a General Justifying Aim (GJA) (1968,
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retribution on him. What is important here is whether the activity is legitimate
under the state law: whether the state could allow that such activity constitutes

rightful punishment or whether it would have to prohibit such instances.

I consider the project of inquiry into the justifications of punishment to be a third
step in morally grounded theory. The first step is made by Alan Gewirth in
establishing that there exist dialectically necessary moral obligations. The second
step is made by Deryck Beyleveld and Roger Brownsword in showing that on the
basis of this dialectically necessary morality a legal theory can be established,
thus resolving the debate between legal idealism and legal realism in favour of
the former. The third step then - the one which I am attempting in the field of
punishment, and which others have already made in other fields - is to apply this
legal idealism to problems of the legal system. The point for current discussion is
that because I come from this tradition, the categories of offender (hence non-
offender) and offence (hence non-offence) are not problematic in a certain sense.
They are non-problematic in that it is not merely a definitional stop to talk of
offenders and offences. A legal idealist will have a grounded (i.e. non-positive)
notion of what an offence is. In conjunction with a limited theory of free-will this

gives us a grounded notion of what an offender is.

2 The Moral Foundation

The starting point for my consideration of morally justified punishment is to
establish a moral base. The moral base on which I shall be resting my theory is
neither unique nor original but runs against the prevailing currents in modern
thought by claiming to be categorically binding. That is to say, it is held to be
uniformly obligatory for all its addressees. The constituent group to whom it is
addressed is all rational beings. The moral theory expounded is within the
tradition developed by Immanuel Kant and Alan Gewirth. The terminology used
is drawn eclectically from the works of these writers as well as the various
commentaries. The project of justifying punishment may be said to be Kantian as
it is Kant who attempted to ground retributive punishment and who is recognised

in the literature as the model retributivist. However, the immediate derivation of
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Of course, as has been frequently noted, to be free is in the nature of a negative
precondition for the effective operation of the will: I may be free but any number
of contingencies may prevent me from actually seeing through my projects. As a
rich man knows and a poor man understands we are all free to dine at the Ritz.
Gewirth’s distinctive contribution to the debate, a point which Kant misses and
which perhaps ultimately prevents his derivation of the categorical imperative

from being entirely successful, is to add a positive precondition for the will’s

effective operation. This is the agent’s well-being (Gewirth 1978, 53 ef seq.; cf

Kant 1991, 63 where he holds that the only innate right for agents is freedom).

(1]t is not the particular purposes and outcomes but rather the
generic abilities and conditions that for the agent primarily
constitute his well-being, since they are the necessary conditions
of all his pursuits of his purposes. (Gewirth 1978, 61; my
emphasis)

Well-being is a three dimensional concept, consisting of basic, nonsubtractive
and additive goods which are necessary to the pursuit of goals. The basic goods
~are those such as life, food and shelter, physical, mental and psychological
welfare. Nonsubtractive goods are the agent’s abilities to hold on to whatever
other goods he already possesses. Additive goods are his abilities to add to the
goods he already possesses (1978, 54-56).

Freedom and well-being (in the three senses above) can be occurrently or
dispositionally necessary (1978, 52, 58). A good is occurrently necessary insofar
as it is required in order to achieve a particular goal in which the agent is now
engaging. A good is dispositionally necessary insofar as it is required in order to
achieve goals generally speaking? It is freedom and well being in this
dispositional sense which together form the generic features of agenéy (see also
Beyleveld 1991, 20). It is the identification of well-being (including as it does the

need for life, food and shelter etc.) as a generic feature of agency which gives

2 Dispositional non-subtractive well-being consists of whatever faculties are generally necessary to
retain the goods one already has whatever they may be. Similarly, dispositional additive well-being
consists of whatever faculties are generally necessary to add to the goods one already has
whatever they may be (1978, 58-59).

12
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view his end as wasteful, bad, or vile, but the agent at least values it as being
good enough to be worth acting upon. The argument then proceeds from the
claim, necessarily accepted by all agents, that “I view the end for which I am
acting as being good” to the claim, necessarily accepted by all agents, that I
view the generic features of my agency as being necessarily good”. These
generic features - freedom and well-being - together represent

the preconditions necessary to the existence of any agent’s

purposive actions viewed generically and collectively. Hence,

since the agent regards his purposes as good, he must, insofar as

he is rational, regard these conditions as at least instrumentally

good, whatever his particular contingent and variable purposes
and evaluations. (Gewirth 1978, 54; my emphasis)

If an agent must view A as being good and B is a necessary precondition of A
then the agent must view B as being “at least instrumentally good”. The point is
that whereas A (the particular end of any agent) is a variable, B (freedom and
well-being, the generic features of all action) is constant. Therefore all agents
must accept, on pain of contradicting that they are actually agents (i.e. beings
who do, can, will act), that freedom and well-being are necessary goods.
“Necessary” means “necess;}y to action” and action is something to which the
agent is Jogically committed. It is to be noted that the above argument holds true
even where the agent decides that his particular end A is bad and so not to pursue
it'; the conclusion follows simply from the fact that he is an agent, not from

particular end A.

2.3.2 The generic features of agency as rights

We have seen above why the agent is logically committed to his freedom and
well-being as necessary goods. The next stage in Gewirth's argument is to
establish that the agent is also logically committed to claiming these necessary
goods as being his rights. The argument does not yet introduce a moral element;
all that is proven at this stage is that the agent must make a prudential claim on

all others that they do not interfere with his freedom and well-being (Gewirth

what a moral principle is rather than a moral principle per se.

14



1978, 71; also at 79). This necessitates an explanation of Gewirth’s concept of a
right. He states that “the concept of a right involves the concept of something
due to the subject or right-holder, something to which he is entitled” (1978, 73).
What Gewirth is attempting to establish at this stage of his argument is that the
agent must (prudentially, i.e. in the interests of achieving any ends) hold that he
has rights to his freedom and well-being. Synthesizing this with the above
definition of right we have it that the agent must claim as an entitlement his
freedom and well-being. And the claim to entitlement necessitates the claim that

others do not interfere with the agent’s freedom and well-being.

Gewirth presents what he calls a “direct argument” for this contention in what I
will summarize as four stages (1978, 78-79). First, he points out that a right as he
sees it is directly correlative with a duty, that is a strict ought-judgment that
others ought to do/not do X, X being the content of the right. Second, if the agent
must claim that freedom and well-being are necessary to his agency then he must
also claim that it is necessary that others do not interfere with them. It would be
self-contradictory (from the point of view of agency) for the agent to hold that
freedom and well-being are necessary to him and that it is okay for others to
interfere with these goods. Third, because the agent values his particular end he
must actually advocate his having freedom and well-being (the necessary pre-
conditions to his pursuit of his end). With regard to his particular end the agent
is bound to the evaluative claim “it is good”. This is more than a description of
fact because for the Agent, from the viewpoint of agency, “good” entails that the
end lies above other ends in a hierarchy of worth. In a very simple model where
the choice is between doing X and -X, if the agent chooses X then at least he
holds X to come above -X in a hierarchy of what is worth doing. Because the
particular end is held to be good, Gewirth contends, the necessary preconditions
of that end must similarly be held to be good. Hence, it is not simply the case
that the agent does not want others to interfere with his freedom and well-being
as the necessary pre-conditions of his particular end, he must value it as good

that others do not interfere with them; he must demand that they leave his

* This choice itself forms an end C, which is “pursued” if only by omission.

15



freedom and well-being alone. This moves the agent’s claim from the descriptive
“it is necessary that others do not interfere with my freedom and well-being” to
the prescriptive “others ought not to interfere with my freedom an well-being”,
The latter prescriptive claim is necessary in order that the former descriptive
claim have any practical import. Lest Gewirth be accused of is-ought subterfuge
it is important to remember that the argument is dialectical, proceeding from the
internal viewpoint of the agent.® Thus, for the agent, as one who does, can or will
engage in action, it is necessary to claim that others strictly ought not to interfere
with his freedom and well-being if he is to be an agent. The fourth stage of
Gewirth’s argument, bringing together the first and the third is that the claim
“others ought not to interfere with my freedom and well-being” is equivalent to

the claim “I have a right to my freedom and well-being”.

2.3.2.1 A contingent argument for the pre-eminence of freedom and well-being
as rights

This work is about the justification of retributive punishment rather than being a
concerted effort to establish Gewirth’s rights thesis as sound, albeit that my own
argument takes as its starting point a grounded theory of rights. I believe that the
“direct argument” presented above is valid but for reasons of space it is
impossible to defend it against possible criticism. However, if the argument is
queried there is a telling contingent argument to demonstrate the pre-eminence
of freedom and well-being as rights. To say that it is contingent is to admit that it
is not proof against all objection. That said, the vast majority of people, because
of certain presuppositions that they hold to be absolutely true, will be bound to

concur with it.

The argument may be stated thus:

* For his own part Gewirth makes the good point that the word “must” can be substituted for both
the is and ought elements in the development of this argument. Thus the claim “my freedom and
well-being are necessary goods” is equivalent to “I must have my freedom and well-being” while
the claim “others ought not to interfere with my freedom and well-being” is equivalent to “others
must not interfere with my freedom and well-being”. The word “must™ in this context is expressive
of the “agent’s own requirements for agency” (Gewirth 1978, 81; see also 102; also Toddington
1989, 451).

16
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For in saying that P belongs to S because S has Q, one is saying
that having Q is a sufficient condition of having P; but in denying
this in the case of S;, one is saying that having Q is not a
sufficient condition of having P. (Gewirth 1978, 105)

Gewirth is at pains to point out that the logical principle of universalizability is
not itself a substantive moral principle. Indeed properly regarded it is no more
than a treatise on the meaning of the word ‘because’ when used to import
sufficient reason. This is as against Kant. At least the first formulation of the
Categorical imperative seems like a version of the principle of universalizability,
and Kant’s theory has faced immanent critique at the point where he attempts to
derive substantive duties from what is an apparently formal statement (Kant
1987, 49, 50-51).

The opening manoeuvre then is the logical inference
[S] has [P] because of [Q] > [Sp] which has [Q] has [P]
Substituting terms this becomes  **

[Agent] has [rights to freedom and well-being] because of [his
having purposes he wants to fulfill] > [Any agent] which has
[purposes he wants to fulfill] has [rights to freedom and well-

being]

This is a logical inference from the statement “I have rights to freedom and well-
being because I have purposes which I wish to fulfill” which in turn, as we have
already seen, is a statement to which the agent is bound on pain of contradicting
that he is an agent. Hence, the agent is also bound to the claim “all other agents
which have purposes they want to fulfill have rights to freedom and well-being”,
similarly on pain of contradicting that ke is an agent. Given our definition of
agency this statement may be simplified to “all other agents have rights to
freedom and well-being”. All of this follows inferentially because the agent is

committed to recognising “having purposes I want to fulfill” as the necessary and
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sufficient ground for the claim “I have rights to my freedom and well-being” (see

Gewirth 1978, 110).

This later leads Gewirth to a formulation of his supreme moral principle, the
principle of generic consistency (PGC) which is given as:

[a]ct in accord with the generic rights of your recipients as well
as of yourself. (Gewirth 1978, 135)

A recipient is any prospective agent whose agency is effected by the actions of
the agent addressee of the PGC. Because the argument proceeds dialectically
from the internal viewpoint of any agent the conclusion reached has equal force
for each agent: each agent is bound to accept the PGC on pain of contradicting
that he is an agent. There is a transition from prudential to moral principle
inherent in this final stage of the argument because the prescriptive statement
(the PGC) to which the agent is now bound takes into account the interests of all
other agents (Gewirth 1978, 145-147). Once again, it is to be remembered that
the argument to the PGC is dialectically necessary. Thus a full statement would
run:

From his own internal viewpoint as an agent, each agent is bound
to act in accordance with the principle that he should act in accord
with the generic rights to freedom and well-being of every other

agent.

But given that this is the case for every agent the PGC has the same potency for
each agent as it would have if it had been shown to be assertorically true (see
also Beyleveld 1991, 45; cf Kant’s use of similar reasoning in Kant 1987, 79-80).

In considering the implications of the PGC Gewirth states that it binds the agent
to treating
other persons as well as himself as persons and not as things or

objects whose only relation to himself in transactions is that of
facilitating his own purpose-fulfillment. (1978, 140)

19



This has definite resonance with Kant’s second formulation of his categorical
imperative that demands of the agent addressee:
[a]ct in such a way that you always treat humanity, whether in

your own person or in the person of any other, never simply as a
means, but always at the same time as an end. (Kant 1948, 91)°

The essential features of these moral principles are strikingly similar. They both
address a being who acts freely for his own purposes and demand that he treats
others (who act freely for their own ends) as of meriting respect similar to that
which he requires for himself” It is thus that this thesis is written within the
Kantian-Gewirthian tradition. I have only presented Gewirth’s derivation of the
supreme moral principle because, in my opinion, his derivation succeeds at
points where Kant’s fails. Thus the PGC, which grants that all agents have rights
to their freedom and well-being, is the starting point and constant touchstone for

the following consideration of whether retributive punishment can be justified.

3 The Definition of Law ..

Having established a supreme ﬁloral principle we must now consider the legal
import of this. Crucially, it is my contention that in accordance with legal
idealism (or natural law theory), and as against legal realism (or legal
positivism), legal duties are conceptually related to moral duties. This section of
the argument is thus a development of Gewirth’s proof for the PGC. However, it
is Kant rather than Gewirth who is to be typified as the legal idealist and so,

much of the following will be a Kantian treatment of Gewirthian material.®

® Paton’s translation given here is less archaic than that given in Kant (1987, 58).

The difference as noted is that a Kantian being demands only freedom for himself while
Gewirth’s agent requires both freedom and well-being.
% John Ladd points out that there are major differences between Kant gua natural lawyer and other
theorists to whom that label might be applied. Principally, the knowledge of Law comes from
within (rather than from God or nature), and is known a priori (Ladd 1965, xvii). This much may
also be said of a legal theory developed out of the PGC even though Gewirth does see himself as a
natural lawyer (Gewirth 1991, xiv).
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words it grants each agent rights to his freedom and well-being, which are to be
respected by every other agent. As the supreme moral principle the PGC must be
able to prescribe action for every potential “morally relevant” situation (Gewirth
1978, 199).

In a purported legal order which prescribes that its subjects should infringe the
freedom and well-being of others, an agent-subject would be presented with two
incompatible prescriptions. The first, borne out of the PGC, demands that he act
in accord with the generic rights of his recipient as well as himself. The second,
borne out of the purported legal order, demands that he act against the generic
rights of his recipient. Logically, the subject-agent cannot observe both demands.
He is bound, therefore, to chose one (and ignore the other) as the maxim of his
action. But we have already established, on the basis of the dialectically
necessary argument for the PGC, that the agent is bound, on pain of denying that
he is an agent, to act in accordance with the PGC. Since the agent can only be
subject to one of two conflicting “rules” no order positing prescriptions which
contravene the PGC can place an obligation on the agent." The most that such an
order could do is force the agent through exercise of physical or psychological
power to act in accordance with its prescriptions. It follows, from the fact that
the PGC is the supreme moral principle, that such an exercise of power must be

morally unjustified, that is, immoral.

It is to be supposed that a legal positivist might go along with much of the above
and yet still insist that there is a difference between moral obligation and legal
obligation. Hence, he would argue, a rule which is substantively immoral can
nevertheless impose obligation from the legal point of view (see e.g. Hart 1961,
84). But this argument is refuted at the conceptual level for the reason that
agency Is epistemologically prior to both morality and law. By this it is meant

that both morality and law are purposive enterprises and therefore presuppose

"' NBifI tell you that you are obliged to do X but the PGC requires that you do -X I put no
obligation on you. As you are obliged to do -X you cannot be under any obligation to do X
notwithstanding what I might say or threaten. Viewed this way the situation is not one of two
conflicting obligations but rather of one obligation which negates any attempt to posit a conflicting
obligation.
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agency; both assume that there are agents with control over their actions.
Therefore any conclusion which necessarily follows from agency is binding on
purported moralities and purported laws. To argue otherwise is to fail to
recognise that both morality and law presuppose agency and hence its generic
features. Agency, with this characteristic of epistemological priority, leads us to
the conclusion of binding prescriptions (the PGC). The PGC in tumn is the
supreme practical principle for guiding all agency. It allows of no contender, and
this is not merely a capricious ipse dixit, but a rationally necessary conclusion of
agency. Thus, all agents are bound on pain of denying that they are agents, to
rebut any practical principle that fails to conform to the PGC. In turn this means
that any law not conforming to the PGC, from the point of view of the agent,

cannot generate obligation; it cannot operate as a practical principle for him.

We have several conclusions about the purported legal system that posits rules in
contravention of the PGC. The first is that the rules it posits are immoral. The
second is that the attempt tolénforce the rules is an immoral use of power.
Because the PGC is the supreme practical principle these conclusions lead us to
the third conclusion that immoral “laws” generate no obligation on the agent.
But, and this is crucial, conceptually a law is something which generates
obligation. Finally this leads us to conclude that an immoral law, because it
generates no obligation, fails to be a law. This is the central tenet of legal

idealism.

Even if someone were to stubbornly stand by legal positivism there is a more
direct argument (which if taken far enough would entail legal idealism in any
event) to persuade him of the PGC’s priority over positive law. This involves
taking the position of a legislator. A legislator, being an agent, is bound to
recognise the PGC as categorically binding. This means that he would contradict
himself as an agent if he were to attempt to pass any statute incompatible with
the PGC. Hence, on all issues involving rights he is bound to pass laws that are

congruent with the supreme moral principle.
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3.2 Law under the PGC - formal definition

Having shown why it is necessary for laws to be compatible with the PGC it is
now required to consider what class of the genus “things compatible with the
PGC” constitutes law. At this stage my answer to the question is formal rather
than substantive which is to say it offers a definition of law rather than a

complete specification of what the laws are.

The PGC is obligatory for all agents whether or not the legal system recognises
this is so, or indeed, whether or not there is a recognisable legal system. The
PGC allows of no Hobbsean state of nature antecedent to rights and duties. The
only state of nature that would not engender rights and duties is a state of nature
in which there are no agents.' A legal system is legitimate in so far as it doesn’t
contravene the PGC. Beyleveld and Brownsword, working out the implications

of the PGC for an ideal legal system, offer the following definition of a law:

Rule X is a law if, and only if, there is a moral right to posit rule
X for attempted enforcement, which is the case if, and only if]

(a) Rule X is posited by an authorised source;
(b) The norm posited by rule X is not immoral. (Beyleveld and
Brownsword 1986, 180)

Given the primacy of the PGC these two requirements could be collapsed into
the single requirement that a law is a rule that doesn’t breach the PGC. However,
because we have no philosopher king to work out with unerring precision the
dictates of the PGC, there is a need to consider the two criteria separately.
Specifically, there is a need to allow for “an authorised source” which will have
the powers to pass laws in line with the PGC. This is so because there are
possible areas for disagreement over the application of the PGC and in such
aréas there must be some way of settling dispute. An important point to note is

that when we talk of an “authorised source” the authority must itself be derived

12 Even a state of nature with only one agent would entail rights and duties. The individual agent
would still be rationally bound by the PGC albeit that as an empirical contingency there would be
no other agents to whom he could owe duties and against whom he could hold rights.
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from the PGC. The positing of rules is a purposive exercise and therefore comes

under the jurisdiction of the supreme moral principle.

Our formal definition of a law then is “a rule which there is a moral right to posit
for attempted enforcement” (Beyleveld and Brownsword 1986, 160)."* It might
be thought that this begs the question as to punishment but enforcement does not
necessarily entail punishment (certainly not without further argument).
“Enforcement” could mean the setting up of prophylactic mechanisms; for
instance, a police force that patrols the streets in order to prevent assaults. Also,
given the substantial areas of law which are not criminal law, enforcement could
mean the institution of mechanisms for the regulation of relationships; for

instance, courts to settle disputes in contract, in marriage, in property etc.

Criminal law directly protects the most important interests of the agent.
Positively, the criminal law is generally distinguished (or distinguishable) from
the civil law by reference to the types of enforcement deemed appropriate. Thus,
assault is held to merit imprisonmql}t while breach of contract is dealt with by
the imposition of damages. But the very question we are seeking to answer
concerns what it is that justifies punishment. It would therefore be question
begging to offer as the distinction between criminal and civil law that the former
is dealt with by punishment while the latter is not. Under such a scheme our
definition of crime would be “laws which when broken deserve punishment”
which vacuously answers the question “what justifies punishment?” with the
answer “the fact that a crime has been committed”. The answer is also based on
a stipulated presupposition as there is no a priori reason why being imprisoned is

punishment and being forced to pay damages is not.

However, it is sufficient for the time being to give a loose definition of crime.
This can be achieved by considering breaches of the most important goods

(which most people and legal systems would agree in any event do constitute

13 ¢f. Kant (1991, 55) who defines law as the totality of moral duties which it is possible to frame
as external legislation; also Gregor (1963, 34-35).
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crimes) and stipulating that these are crimes. Having offered a justification of

punishment it would then be possible to return and expand upon this.

3.3 Law under the PGC - substantively outlined

As we have provisionally seen in deriving the PGC, there is a hierarchy of
necessary goods and it is the upper end of this hierarchy that the criminal law is
designed to safeguard. Gewirth states that

[o]ne kind of action X is more wrong than another kind Y if X is

more harmful than Y, in that X tends to lower its recipient’s

capacity for action more than does Y, where he has a right that
such capacity not be lowered. (1978, 236)

It is not necessary for the purposes of my thesis to delineate all those actions in
breach of moral duty that constitute crime. All that is required is that it is shown
that some breaches constitute crime. The rest of this thesis can then be read with
a generalised notion of crime in mind; the moral justification of punishment will
then apply mutatis mutandis to any other action that is criminal. Effectively this
leaves the complete explanation of the PGC’s application to the criminal law for

another project.

As we have seen the PGC grants rights to freedom and well-being to all agents.
This is more than an abstract and/or formal notion. In principle it is capable of
being given full expression in a charter of defined rights. Obviously, for instance,
if there is a right to freedom and well-being then there must be a right not to be
killed against one’s will. This is so because without life there is (as far as can be
empirically ascertained) no agency. Life is necessary for agency and therefore
must be c}aimed as a right by all agents. Gewirth distinguishes between
infringements of the right to freedom and infringements of the right to well-
bcing: |

[tlo interfere with someone’s freedom is to interfere with his

control of his behavior, including his participation in transactions;

such interference hence affects the procedural aspect of the

behavior. To interfere with someone’s well-being, on the other
hand, is to interfere with the objects or goods at which his



behavior is aimed; it hence affects the substantive or purposive
aspect of his behavior. (Gewirth 1978, 251)

The difference is often aspectual. By this I mean a certain breach of duty can
infringe against freedom and well-being depending how it is viewed. Thus,
killing someone is an infringement of his right to freedom in that it is an action
performed on him against his will, and an infringement of his right to well-being
in that it prevents him from (ever again) acting for ends which he holds to be

good.

3.3.1 Suggested outline for specific rights under the PGC

The following is no more than a suggestion of how rights might be typified in an
actual state operating under governance of the PGC. The hierarchy of rights, I

believe, is along the lines of freedom - basic well-being - nonsubtractive well-

being - additive well-being. Further each of these has dispositional and occurrent

aspects which enriches the hierarchy. It is necessary to specify actual rights in
order for law to have its practical moment. However, it should be noted that to
proceed towards a moral justification of punishment all that is necessary is that
the reader accept that in principle there is at least one absolute human right. The
subject of this right does not even have to be specified. If we accept that there is
a single abstract right X then this is enough to allow us to consider the correct
response when X is infringed. Having said that, I want my theory of punishment
to be practically relevant so the following hierarchy of rights is a suggestion of
the sorts of rights the infringement of which punishment is designed to respond

to.

3.3.1.1 The right not to be physically harmed

An agent has the right not to be physically harmed against his will. At one
extreme this involves the right not to be killed and along the spectrum includes
the rights not to be physically or sexually assaulted. The reason for these rights is

fairly obvious: each protects the freedom of the agent. For example, one who is
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beaten up is denied the right to control that situation.'* Furthermore these rights
protect the well-being of the agent. Without minimal physical security the agent

is unable to set and pursue his purposes. Defining harm Gewirth states that

it is undeniable that the harmful includes whatever adversely
affects the necessary preconditions of one’s action, as by
removing one’s life, freedom of movement, physical integrity, or
mental equilibrium; I have called these ‘basic harms’. (1978, 232-
233)

Gewirth’s development of rights under the PGC is sophisticated and lengthy (see
1978, 199-271). As well as distinguishing between rights borne out of the generic
rights to freedom and well-being he distinguishes between rights born out of the
rights to basic, nonsubtractive and additive well-being. Physical assault is
defined as an attack upon the agent’s right to non-subtractive well-being as it
infringes his generic-dispositional ability to defend the goods he already has.
However, again an aspectual distinction arises as a physical assault is also an
attack on a good which the agent necessarily needs for agency, viz his physical
integrity. This is offered as no more than a flavour of how rich Gewirth’s rights
theory is. The point for our purposes is that whether we see assault as an attack
on the agent’s right to freedom, basic well-being or non-subtractive well-being,

the agent does have a right not to be physically assaulted.

3.3.1.2 The right not to be physically coerced

The agent has a right not to be physically coerced against his will. At one
extreme this involves the right not to be forced into slavery and along the

spectrum includes rights not to be kidnapped or placed under arbitrary arrest.

3.3.1.3 The right to be rescued

The PGC differs from Kant’s categorical imperative in several respects one of
which is that it accords positive as well as negative rights to agents. Where a

negative right states “you must not. . .”, taking the form of a demand that the

' This is so even if he is strong enough to ward off attack, because the agent does not freely
choose to enter a situation in which he is forced to defend himself.



This reveals the agent as criminal.?! Of course, in individual cases it may be hard
to establish how responsible the particular suspect is for an offence but this does

not reduce the theoretical force of the above argument.

S Summary

The scope of this introductory chapter has been to lay out the reference points
within which my investigation of the moral justification of punishment will be
conducted. First, the object of my inquiry is a particular type of intervention
generally conducted by or on behalf of the state. Second, this intervention is that
which conceptually, if not empirically, is aimed at individuals who have
deliberately committed an offence and the fact that the individual has
deliberately committed an offence is taken to be the qualifying grounds for the
intervention. Third, the concepts of law (hence crime) and state involved are not
arbitrary but derive from application of the rationally justified principle of

generic consistency.

The rest of this thesis will take three main steps. First, consideration of how two

classic retributivists, Kant and Hegel, have dealt with the justification of state

2 Beyleveld and Wiles posit the dilemma (if not paradox) that only moral actions can be freely
willed.

Suppose that an agent does B and cites A as the reason for that action. Can we
not ask why A was the reason for B, or even what materially caused A to be
held as the reason for B? Certainly if it is thought that A is not an adequate
reason, that it manifests some degree of irrationality on the part of the agent, we
might want to know what caused the agent to act irrationally and accept the
explanation of this irrationality as the explanation of B. But suppose that the
reason is adequate, that is, is effective in producing the action and justifies the
action, is it then relevant to ask for an explanation of the reason?. (1979, 127)

Men have selves only to the extent that they are rational, and free action is
rational action. (1979, 141)

The dilemma posited here is that action, to be freely-willed, must be rational (Paton contends that
this paradox arises from the problem of explaining the origin of evil in the rational will; 1947,
275). As a corollary of this, action that is irrational cannot be freely willed and must therefore be
materially caused or indeterminate. Notwithstanding the epistemological force of this point we, as
agents who act under the idea of freedom, are bound to treat the criminal as freely willing his
action. Similarly the criminal as an agent (i.e. from that point of view) is bound to consider himself
as acting freely. To treat the criminal as determined is not just patronising but solipsistic as, for no
good reason, it implies that the criminal is not an agent, while the patronising solipsist cannot but
act under the idea that he himself is an agent.
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intervention in the case of an agent deliberately committing an offence (chapters
2 and 3). Second, consideration of how modern thinkers have dealt with some of
the shortcomings in the classical retributivism of Kant and Hegel (chapter 4).
Third, a justification for punishment presented in terms of the PGC which deals
with the shortcomings perceived in Kant and Hegel in a way which I contend

modern thinkers have been unsuccessful (chapter 5).
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Chapter Two: Kant on Punishment

Kant’s place within the tradition outlined in the introduction to this thesis is that
of forefather. In this chapter I will contend, against recent work by Jeffrie
Murphy, that Kant is to be regarded as a retributivist. This contention relies on a
proper understanding of those quotes adduced by Murphy which suggest that
Kant’s justification of punishment relies on the notion of deterrence. 1 will
contend that as a retributivist the notion central to Kant’s theory is that of
freedom. For Kant, law is justified by reference to its ability to protect freedom.
Punishment is justified by reference to its ability to hinder a hindrance of
freedom. I shall consider both of these claims in detail. I will consider Kant’s
attempts to derive a justification of punishment from the concepts of law (and
it’s opposite crime) and criminality in order to ground the claim that we punish
because an offence has been committed. Of course there are certain famous dicta
about the meting out of punishment in Kant’s work and these will bear close
inspection. However, it would be wrong to ignore the context of these passages;
many are perhaps no more than polemical or heuristic and secondary to a wider
point. Fﬁrther, it would be wrong to assume that statements sparsely scattered
through several works written over a long period of time form (or are meant to
form) a coherent theory. The chapter will comprise of three main sections. First,
and in order to sort out the confusion raised by some of Kant’s pronouncements
on punishment, I will consider Jeffrie Murphy’s recent querying of Kant’s theory
of punishment. Having contended that several problematic dicta are reconcilable
with a theory of retributive punishment I will go onto the second section. In this I
will consider Kant’s theory of retributive punishment as contained in the
Metaphysics of Morals. Third, I will consider what I refer to as “the Shipwreck
example” which is found within the Metaphysics of Morals and suggests that
Kant has a deterrent theory of punishment.

UNVERSITY OF
SHEFFIELD
uBﬂAB‘I



1 Does Kant have a theory of Punishment?

Problems of interpreting Kant’s multiple statements on punishment have led one
leading Kantian scholar to ask the question at the head of this section (Murphy
1992). In his article Jeffrie Murphy complains '
[n]ot only am I no longer confident that the theory is generally
correct; I am also not at all sure that I understand (or find

understandable) much of what Kant says on crime and
punishment. (1992, 31)

Central to his thesis is the contention that all we have in Kant’s work is a mixed
bag of remarks on punishment which were never developed into, and were
perhaps never intended to form, a consistent theory on the subject. This finding

is based partly on Murphy’s understanding of what it is to have a theory of

punishment. At the very least, he states, a theory of punishment must answer the -

following five questions: What is the nature of crime and punishment? What is
the moral justification of punishment? What is the political justification of
punishment? What are the proper principles of criminal liability? What are the
appropriate punishments? (1992, 32-34). It should be noted that while this list
seems a fair requirement of a theory of punishment it is a set of Murphy’s own
stipulative preconditions. It is broader than the questions I have set myself in
order to justify retributive punishment and I will focus on those aspects of
Murphy’s construction of Kant which deal with the moral justifications of
punishment. Murphy’s list allows him to draw the conclusion that anyone who
fails to answer one of the questions does not have a theory of punishment.
Taking the fifth question as an example, we might have a theory of the
justification of Punishment (capital P) without completely addressing the
question of which punishments (small p) are justified. It is possible to move from
a moral theory to a conclusion that Punishment is justified and posit this as “a
theory of the justification of Punishment” without necessarily going on to settle
the issue of which punishments are justified; “a theory of justified punishments”.

Having made this point I will now consider Murphy’s own reasoning as to why
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Kant does not have a consistent theory of punishment. My emphasis will be on



whichever contentions of Murphy’s cast doubt on whether Kant has an answer to

the second question: what is the moral justification of punishment?

Murphy’s strategy is to reconstruct a theory of punishment from all of Kant’s
writings on the subject (as well as on the complementary subjects of moral
responsibility, state organisation, and rational judgment) except for what is found
in the Doctrine of Right (first section of the Metaphysics of Morals) (1992, 36-
39). This leads him to reconstruct the following Kantian theory: (all italics direct

‘quotes from the original)

(1) justified punishment is a deterrence system
(2) functioning to maintain a system of ordered liberty of action.

(3) To set any more morally ambitious goal for punishment would
be to adopt an unacceptable theory of the role of the state and
would represent an attempt to play God, revealing a lack of
proper insight into our own shortcomings, a lack or appreciation
of the role of luck in our own achievements or virtue, and a lack of
the posture of humility appropriate to creatures of our sort.

(4) Punishment is a necessary evil, but we should inflict and
support it with regret and without any sense of having embarked
on a righteous moral crusade.

(5) Because of the we should be constantly on the watch for
factors that excuse or mitigate criminal conduct so that we will not
be any harsher than absolutely necessary to accomplish our
legitimate state goals - a crime control system constrained and

limited by a sense of justice and Christian compassion and
humility. (1992, 41-42)

Having identified this theory of punishment in Kant’s work other than the
Metaphysics of Morals, Murphy contrasts it to the writings on punishment found
in that discourse, and concludes that the two are irreconcilable. The two claims
which seem to me to be of particular interest are (1) and (2). The remaining three
claims have nothing to say about the reasons for, or justifications of, punishmént.
Rather, they seem to require that once we have justified punishment, we go about

it in a particular (humble, compassionate etc.) way.

The claim that “justified punishment is a deterrence system” can be read in

several different ways.
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(1.1) As a statement of fact justified punishment does act as a deterrent.
(1.2) Ideally, justified punishment would act as a deterrent.

(1.3) Deterrence is necessary for the justification of punishment.

(1.4) Deterrence is sufficient for the justification of punishment.

(1.5) Deterrence is necessary and sufficient for the justification of

punishment.

Of these two can be dismissed immediately. (1.4) must be wrong, because Kant
expressly denies the utilitarian logic behind the claim. In the Groundwork to the
Metaphysics of Morals, in other words outside of the Doctrine of Right and
therefore within the body of works which Murphy is considering in his
reconstruction, Kant states that it is illegitimate to use an individual as a mere
means to an end (Kant 1987, 58). This would specifically disallow using a
particular individual as the subject of punishment in order to deter others from
crime. Without other considerations it would also specifically disallow using a
particular individual as the subject of punishment in order to deter that individual
from crime. The conditional clause “without other considerations™ still allows
that deterrence could figure in the justification of punishment but does not allow
that deterrence could be sufficient for the justification of punishment, If
deterrence were sufficient for the justification of punishment then we would face
the dread prospect of incarcerating the innocent to reduce the crime rate and
nothing in Kant’s work suggests that this is a mbrally legitimate thing to do.
Because we must reject (1.4), we must also reject (1.5). Obviously, if something
cannot be a sufficient justification for punishment, it cannot be a necessary and
sufficient justification for punishment. Of the remaining claims only (1.3)
addresses the justification of punishment. The other two assume that punishment
is justified before they go on to consider the relationship between punishment

and deterrence. The first claim (1.1) is not of interest to us. The statement that as

Zhis important to remember Hart’s counsel against the definitional stop. It is not enough to say
“but, if so and so is innocent then we are not punishing him at all”, The point is not what we call
it, but whether it is justified, and if I claim that I am justified in doing a prima facie wrong to
someone simply because this reduces crime, then this entails that the guilt or innocence of that
person is irrelevant to the justification of my action,



a matter of fact justified punishment does deter crime is essentially irrelevant to
the justification of punishment (ignoring the spurious factual basis of such a
statement). We merely posit a thing (justified punishment) and observe that it has
a particular effect. What we are interested in is the thing itself and it is
impossible to make any inferences about the justification of punishment from
observances about its effect. Statement (1.2) merely holds that deterrence is a
desirable aim of punishment. This is true because, being wrong, it is always good
if crime is avoided. The statement is also uncontentious because it says nothing
as to the justification of punishment: it posits deterrence as a desirable

consequence of justified punishment (see Kant 1991, 141 quoted supra).

Murphy adduces fourteen quotes in support of his construction of Kant (Murphy
1992, 36-39). Of these nine deal with the difficulties of conceptualising free-will
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and the consequent problem of telling whether someone is morally iniquitous. It

should be noted that the force of these quotes is to modify the administration
rather than the justification of punishment. They demand that, even though
Punishment is justified, we are cautious in its application because the
motivations behind crime are complex and never entirely deducible. This is the
purpose for which Murphy uses the quotes. It is to be noted though that the
majority of the evidence offered by Murphy makes no mention of the

Justification of punishment.

Of the remaining five quotations one seems to deal with neither the justification

nor the application of punishment:

The more legislation and government are brought into harmony
with the [ideals of justice], the rarer would punishments become,
and it is therefore quite rational to maintain, as Plato does, that in
a perfect state no punishments whatsoever would be required.
(From The Critique of Pure Reason cited Murphy 1992, 37,
Murphy’s modification)

This says nothing about punishment or its justifications. Rather it suggests that
ideally Jaw and government act so as to deter crime. This sort of deterrence is

uncontentious because crime is a bad thing to be avoided where possible. The
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question is whether punishment can be used to this end and because purely
deterrent punishment would use an individual as a means to an end the answer,

on Kant’s own criteria for moral theory, must be no.

It might also be noted that Kant seemed to have a very optimistic opinion of how

€agy it is to deter people from crime. For example, in the Groundwork he asserts
that

[t]here is no one, not even the most consummate villain, provided
only that he is otherwise accustomed to the use of reason, who,
when we set before him examples of honesty of purpose, of
steadfastness in following good maxims, of sympathy and general
benevolence (even combined with great sacrifices of advantage
and comfort), does not wish that he might also possess these
qualities. Only on account of his inclinations and impulses he
cannot attain this in himself, but at the same time he wishes to be
free from such inclinations which are burdensome to himself.
(1987, 87)

Whether or not this is accurate psychology it does suggest why Kant believed
that in an idegl state, with perfectly framed and promulgated laws as examples,
crime could be eradicated. In such as state punishment would not have the
function of deterrence: there would be no punishment. Thus the question of

Justifying punishment would be rendered academic and hypothetical at best.

Murphy also cites an example from the essay Perpetual Peace where Kant states
that even a society of devils can be organised under law by appeal to their
rational self interest in remaining unmolested by each other. The passage

concludes that this problem

does not require the moral improvement of man; it requires only
that we know how to apply the mechanism of nature to men so as
to organize the conflict of hostile attitudes present in people in
such a way that they must compel one another to submit to
coercive laws and thus enter into a state of peace, where laws
have power. (cited Murphy 1992, 39)

The conclusion Murphy draws from this is that while retribution might be a

“laudable moral goal, it is not clear that it is the proper business of the state to

aim at this goal” (1992, 40). There are two different issues here. First Kant is
¢



quite clear that law does not attempt to effect the morality of a particular agent.

Indeed this follows not only from the works which Murphy cites but from the

division of the Metaphysics of Morals itself into the Doctrine of Right and the

Doctrine of Virtue. Kant’s discussion of right, law and punishment is contained
in the first part of the work where he is open that “[n]o external lawgiving can
bring about someone’s setting an end for himself” (1991, 64). But secondly, to
say that law and punishment do not aim at producing a moral agent is not to say
that retribution which is morally laudable is unjustified. Law is morally laudable
(because it ensures that the (legal-)moral rights of agénts are observed) but
nevertheless functions by constraining the actions of agents rather than making
them better agents. Likewise punishment may be morally laudable (because it
brings about a right state of affairs) without having to affect the morality of the

individual being punished. Law and/or punishment are morally laudable just
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because they set for themselves a moral end (conformity with right) and the ideal

legislator (some descendent of Plato’s philosopher king) has this as his end also.
It is possible for this to be the end of law/punishment without law/punishment
making it the end of individual iddressees. Law achieves its end when
individuals refrain from trampling the rights of others even if those individuals
remain nasty beings who sincerely wish they could harm others. The fact that
punishment may not affect the morality of individual agents does not preclude its
being morally justified. It remains to be seen whether it is morally justified but

this has not been disproved on the strength of the evidence adduced so far.

The quotes which do suggest that justified punishment is deterrent are as follows:

It is ... a duty of virtue not only to refrain from repaying
another’s enmity with hatred out of mere revenge but also never
even to call upon the world-judge for vengeance [...] this must
not be confused with placid toleration of injuries [...1
renunciation of the rigorous means [...] for preventing the
recurrence of injuries by other men ... (From The Doctrme of
Virtue cited Murphy 1992, 39; ellipsis i in brackets my own)®

Punishments are, therefore, a means of preventing an evil or of
punishing it. Those imposed by governments are always deterrent.

B NB The Doctrine of Virtue was designed to be complement the Doctrine of Right so it is highly
unlikely that Kant himself considered the sentiments expressed in this quote to contradict what is
written in the Doctrine of Right.




They are meant to deter the sinner himself or others by making an
example of him. (From Lectures on Ethics cited Murphy 1992,
36)

In the first case Kant states that we should not tolerate crime because this would
lead to giving up the means of preventing further crimes. In the second Kant
asserts that governments always aim at deterrence when they punish. Certainly
this would appear inconsistent with Kant’s assertions in the Doctrine of Right
that the criminal

must previously have been found punishable before any thought

can be given to drawing from his punishment something of use for
himself or his fellow citizens. (1991, 141)

However I believe that these statements can be reconciled and that Kant achieves

this himself in another quotation given by Murphy. In this Kant, writing to J.B.

Erhard, tells him:
you are right in saying that the poena meremoralis [“ethical
penalty "] (which perhaps came to be called vindicativa
[“avenging punishment”] for the reason that it preserves the
divine justice), even if its goal is merely medicinal for the
criminal and the setting of an example for others, is indeed a
symbol of something deserving punishment, as far as the

condition of its authorization is concerned. (From Letter to J.B.
Erhard cited Murphy 1992, 37-38; translations given in Murphy)

This is based in a tradition traced through Plato to Kant of distinguishing
between a theoretical, ideal world and the real, less-than-ideal world (see e.g.
Plato 1974, 260-263). In Kant the ideal is termed, whether through genuine faith
or political expediency, as the divine. 1 believe that Kant’s overall position is
this. Punishment is ideally retributive (a point which Murphy seems to concede
(1992, 41)). In the real world governments impose punishment for many and
varied reasons (prevention, deterrence, rehabilitation) all of which are good
insofar as they tend to reduce the amount of crime. But what justifies
punishment, that which allows us to enforce these goals without the consent of
the criminal and yet without treating him as a mere means to an end, is that
punishment is retributive: it reflects the type of punishment which God would

impose under divine justice. Thus Kant says that even if the goal of punishment
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is the deterrence of others, which on the face of it is utilitarian and allows of
scapegoating, punishment is only justified because it is a “symbol” of a situation
in which punishment is otherwise deserved. Kant is explicit that this symbolism
is “the condition of its authorization”. By analogy, what justifies the law is that it
reflects virtue albeit that it may achieve this without making anyone set virtue as
his end. What justifies real punishment is that it reflects ideal punishment albeit
that the actual goal which a particular punisher may have in mind is non-ideal (cf
Sullivan 1989, 243-244 who makes a similar point). This reading of Kant ties in
well with those passages cited by Murphy where Kant states that the actual
motivation for an action is unknowable and thus we cannot judge the iniquity or
otherwise of a particular criminal. We are not perfect and thus our punishments
will never be perfect but the fact that we have a concept of ideal punishment
means that we should strive to conform to that ideal. We achieve this by judging
someone’s moral iniquity on the basis of his external actions which, without
some excuse, justification or mitigation, may be taken to manifest his moral
worth (see especially Kant 1929, 474, 477). Recognising this imperfection, as
Murphy contends in his reconstruction of Kant, we should be cautious in the
imposition of punishment. To take an example from an actual penal system it
might never be known with absolute certainty (in a way that an omnipotent God
might know something) that X did Y. We can nevertheless demand that it is
“known™ beyond reasonable doubt that X did Y before we punish X. Kant’s
Contention that punishment is justified because it is retributive can actually be
squared with Murphy’s reconstructed Kantian claim that “justified punishment is
a deterrence system”. In the real world punishment is used as a deterrent but it is
justified because ideally it is retributive. This is the difference between the
claims that “justified punishment is a deterrence system™ and “punishment is
Justified because it is a deterrence system”. Even more importantly this
interpretation of Kant can be reconciled with his treatment of punishment in the
Doctrine of Right. Remembér that Murphy’s strategy was to reconstruct a
Kantian theory of punishment from the works outside of the Doctrine of Right
and then contrast this with the pronouncements found therein. This is supposed

to lead to inconsistency which I do not believe exists. As we have seen above,
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Kant concedes in that work that deterrence is a justified goal of punishment but
not what justifies punishment. He also asserts that punishment

can never be inflicted merely as a means to promote some other

good for the criminal himself or for civil society. It must always

be inflicted upon him only because he has committed a crime.
(1991, 140)

Because the Doctrine of Right is the one point where Kant deals exclusively and
in detail with the problem of punishment we must attach proportionately more
weight to the findings of that work. I will later consider one example (which
Murphy does not employ himself) contained within the Doctrine of Right which
itself suggests a deterrent justification for punishment and reconcile this with the
more orthodox retributive sentiments expressed in that work. It should be
remembered that there were two elements to Murphy’s reconstruction of Kant
which dealt with the justification of punishment. The first of these I have dealt
with above. The second goes on to say that justified punishment functions “to
maintain a system of ordered liberty of action” (Murphy 1992, 41). This I take to
be the equilibrium which Kant belieygs punishment restores and I will focus on
this in considering Kant’s justiﬁcatidn of punishment in the next section. It is
now time to turn to the Doctrine of Right and Kant’s more familiar statements on

retributive punishment.

2 Kant as a Retributivist

The orthodox interpretation of Kant is that he is a paradigmatic retributivist. As a
reason for punishment retributivism entails that we punish the criminal because
he has committed a crime. Pronouncements to this effect are to be found within
Kant’s work (e.g. 1991, 140). Retributivism is also commonly linked with
theories of “just deserts”, that is theories which dictate how the punishment
should be made to fit the crime. These usually involve some notion of
proportionality. Kant’s name is most often linked with the lex talionis, which
requires that the punishment be exactly equal to the offence (Kant 1991, 141).

There are then, two strands to retributivism, one of which states why we punish,
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the other of which states how much we punish.** Kant is generally held to be a
retributivist in both senses (but see Scheid 1983, 262; and generally Byrd, 1989).

It seems to me that the if the claim that we punish because the individual has
committed a crime is established then the claim that we should punish in
proportion to that crime has some force. In other words, given the first strand of
retributivism, the second strand has an inherent logic. This is not to say it has a
water-tight logic. All that I am contending at this stage is that if the reason for
which we punish is solely that the individual has committed a crime then it
would be strange if We looked to factors entirely extraneous to the crime in
setting the amount of the punishment. However, without further presuppositions
(such as “crime is a bad thing”, “when somebody does a bad thing they ought to
have bad things done to them”) there is no inherent logic in the claim that we
should punish someone because he has committed a crime. It is certainly not
analytic. If, as Hawkins contends, “[fJor Kant it is an evident moral principle
requiring no justification outside itself that crime deserves punishment” (1971,
15) then Kant’s retributivism is an arbitrary reason for punishment. It is no more
logically compelling than saying we punish people because they have blue eyes,
albeit that it may be more intuitively compelling. In an attempt to reconstruct and
understand Kant we must look for any presuppositions upon which the claim that

we punish because of an offence may be based.

Both strands of retributivism must be considered in order that punishment has
any practical relevance: it is hollow to show that punishment is justified in theory
if we do not have any reference by which to measure the justification of
individual instances of punishment. For the moment though the link we must
forge is between the notion of equilibrium and punishment’s general ability to
restore it. This can be achieved by consideration of the first strand of
retributivism without yet delineating the precise amount of punishment necessary

in any given case. My emphasis in considering Kant is therefore primarily upon

———

* It will be noted that Murphy’s reconstruction of Kant considered above deals largely with the
Second strand of retributivism. Most of the quotes adduced by Murphy deal with how we should
80 about punishing once (or perhaps if) we conclude that punishment is ever justified.
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the first strand of retributivism because this covers the questions of what the
equilibrium is, why it is to be restored and how punishment could be said to

achieve this in general.

2.1 The equilibrium to be maintained by punishment: Kant’s notion of right as an
external lawgiving protecting freedom

In chapter one we encountered Kant’s claim that the distinction between the
legal-moral and the non-legal-moral lies in the possibility of framing the legal as
entirely external legislation. That is to say the action required must be entirely
external and the motive for the action must at least be potentially external.?
“Right is the totality of laws for which an external lawgiving is possible and
positive Right is the totality of laws for which an external law has been given”

(1991, 55). One must be careful when dealing with the wording of this

formulation. First, when Kant states that Right is the totality of laws for which an

external lawgiving can be given, the word “laws™ is in fact synonymous with
moral duties rather than legal duties. If this were not the case the definitions of
Right and positive Right would be circular (i.e. we would be defining our legal
duties in terms of our legal duties). Second, the fact that Right is the sum of (pre-
existent) Jaws (moral duties) for which an external law-giving is possible
emphasises that for Kant the legal is not a distinct category from the Moral.
Without the inclusion (and proper understanding) of the italicized clause it might
seem that Right could include a law such as “All Scots must be killed” simply
because this can be formulated as an external law. However, if such a “law”
were drawn up it would never be included in the doctrine of Right, because the
killing of all Scots does not correspond with any moral duty (i.e. law in the sense
in which Kant employs it in this context). In other words, before we can consider
whether something can be framed as an external law we must consider whether it
is a moral duty. If it is not, then no matter how we frame it, it can never be called

a legal duty within the doctrine of Right. Kant’s legal theory is a distinctly

———

| may choose to drive on the left because I am scared of punishment (an external motive) or
because I am a genuinely virtuous person (an internal motive). I can only choose to be charitable
because I am a genuinely virtuous person. For Kant, the law does not have to be obeyed because
of an external motive but it must be possible to obey it because of an external motive.
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natural law theory based on the premise that a law (in the orthodox sense) is a
moral duty for which an external lawgiving is possible and a positive law is a
moral duty for which an external law has been given.” This then shows us why,
for Kant, right is important and to be maintained. The category of Right is
Coextensive with a class of rationally justifiable and imperative moral duties. As
it is the case that these duties ought to be fulfilled it must also be the case that
their concomitant rights ought to be upheld. The equilibrium exists as between
rational beings with a will who have duties towards each other and hold rights
against each other. The equilibrium is breached where a particular being fails to

fulfill his duty towards another and hence breaches that other’s right.

The possibility of an external law-giving for a moral duty is what distinguishes a
legal-Moral duty from a non-legal-Moral duty. What then does it mean to say
that an external lawgiving is possible for a certain moral duty? Kant is not
referring to the potential for articulating a particular moral duty. It must be
Possible to express any moral duty, otherwise it would not be a moral duty for
the simple reason that it would be noumenal. Nor, is Kant interested directly
with external actions: while, it is true to say that the juridical law is concerned
Wwith external actions this would not be a manner in which we could necessarily
distinguish it from ethics. Ethics will also dictate certain external actions albeit
that what defines the rule as ethical is the motive from which the action is
carried out rather than the action itself (see Gregor 1963, 23 and 27). For
€xample, the ethical rule that I give to charity is ethical because it requires that I
do so out of a sense of duty. Nevertheless, it does require that on at least some
occasions I perform the external action of giving money to charity. Rather, what
is at stake in external lawgiving, is the notion that another, i.e. a legislator, can
compel me to a certain action, The lawgiving is external because both the action
and the motive are external to the subject. In the Meraphysics of Morals Kant

States that ethical rules cannot be the subject of external lawgiving

——

% This premise is the metaphysical definition of law. Together with the metaphysic of morals,
Which allows us to determine a priori the nature of moral duties, we have an a priori criterion for
Judging the lawfulness of a positive law (Gregor 1963, 34).
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simply because they have to do with an end which (or the having
of which) is also duty. No external lawgiving can bring about
someone’s setting an end for himself (because this is an internal
act of the mind), although it may prescribe external actions that
lead to an end without the subject making it his end. (1991, 64)

The distinction between ethics and law is a subtle one because they are not
distinct types of duties but only distinct as to the types of reasons for which the
duties are carried out. The distinction lies in the fact that ethics is the sum of
those duties for which the only incentive offered is the fact that it is my duty.
Positive Right then, or Positive juridical law as Kant sometimes calls it, is
- concomitant with the sum of those duties for which an incentive other than the
fact that it is my duty is offered. It must be emphasised that in such a case the
duty remains my duty whether or not such an external incentive to conform is
offered. As Kant claims, all duties can be typified as ethical duties; i.e. I ought to
perform all my duties and I need no more reason or incentive for this than the
fact that they are my duties.”” This is what it means to say I ought to do
something within a deontological moral theory and can also be seen from the
fact that all duties are derived from the supreme moral principle and are hence
categoricdl. It is the morally consistent possibility of offering an external
incentive to obey a moral duty which narrows it to a legal-moral duty and
distinguishes it from a non-legal-moral duty. As Gregor puts it “the moral
necessity of the actions is independent of our inner attitude of will” (1963, 28).

By this she means that certain actions or omissions are required in themselves
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Whereas others are required only insofar as they are manifestations of an inner

attitude of will. Refraining from murder fits into the first category while giving
to éﬁarity fits into the second. A law-giver cannot prescribe the reason (“inner
attitudes of will”) for which a person must act but can only prescribe the way in
which he must act. A law which stated that all citizens must drive on the left
hand side because it makes them happy or because this is the law would be
unenforceable because we would never have any way of telling whether those

driving on the left were doing so for such reasons. Furthermore, it would be

—

W . . . . - .

Ethics in this sense is a synonym for Morality. This is because I owe all my duties for no greater
reason than the fact that they are my duties. However, ethics in the narrower sense which Kant
uses it excludes those duties for which additional incentives are offered.



pointless (within the scope of juridical law) so to prescribe because all that is
necessary for the protection of the freedom (and well-being) of all in accordance
with a universal law is that people actually do all drive on the left not that they
do so for any particular reason. Juridical law does not prescribe a reason for
which people must act but rather offers (dis)incentives for them to act in the
prescribed way. Kant says:

[s]trict Right rests . . . on the principle of its being possible to use

external constraint that can coexist with the freedom of everyone
in accordance with universal laws. (1991, 57)

If certain freedoms are rights then it must be the case that we can act to ensure
that those rights are upheld in any relevant situation. Hence, Kant talks in terms
of constraints serving to protect rights to freedom. The example that Kant gives
us of this “external constraint” is that of a creditor taking his debtor to court so
as to have the debt enforced. It should be noted that this is not yet puniShment
either as reported in Hart’s core definition or as in my own starting point of a
category of intervention specific to an offender who has committed an offence.
Enforcement of law is wider than these notions of punishment. For one thing, to
force me to fulfill an obligation which I have is not punishment. Punishment as
we commonly conceptualise it, operates where it is too late for me to fulfill a
duty which I have previouéiy ignored. This notion of law enforcement would
include such mechanisms as deterrence, prevention, self-defence and restitution
all of which act as constraints on the will of an offender (or non-offender or
potential offender) to produce the desired consequence of conformity with the

law,

2.1.1 Deterrence as a constraint on the will

A person is deterred from an action where a sign of some sort operates on his
mind so as to cause him to decide against that action. An example of this sign
might be a threat as to what will happen should the individual perform the
action. Each sign is an external factor (i.e. one which the agent is forced to take

into account, whether or not it is decisive) operating internally so that the
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individual tends to make the (constrained) choice to refrain from the action.
Provided only that the constraint is justified there is no problem with deterrence
in this sense. The constraint is justified for Kant where the action which the
individual would otherwise perform is a wrong. Given that nothing is actually
done to the individual in this case of deterrence there is little problem with how
he is actually deterred. It does me no wrong if I am deterred from stealing by a
threat that I will be burned at the stake if I do so, albeit that I would wronged if
anyone actually burned me at the stake for an act of theft. The reason why it does
me no wrong is that I have not had my freedom impinged. I am not free to steal

in the first place.

Of course, as has long been recognised by punishment theorists, problems do
arise where the harsh treatment of others or the torture of myself in advance are
used to dissuade me from future actions. In the case of threat my internal
freedom is not actually hindered (I am not free in this sense to steal) and my
external freedom is only hindered insofar as it would be an expression of wrong
(i.e. the external act of stealing is wrong). But in these cases of public flogging or
deterrent torture external freedoms are actually hindered in a sense .which is
itself prima facie wrong because they are contrary to Kant’s injunction against
treating someone as a mere means. Therefore, these examples could not form the
basis of justified constraints of an individual’s will. The fact that the equilibrium
of rights to freedom is justified does not justify its maintenance at any cost.
Specifically it cannot be maintained where the action itself leads to a greater
abuse of right than the initial breach or threatened breach. It will also be noted
that while deterrence as viewed here tends to maintain the equilibrium of right
by preventing an initial breach, retributive punishment purports to restore the
equilibrium once the breach has occurred. Although this is a justifiable goal -
given that the equilibrium of rights to freedom is important - it is not yet clear
how punishment achieves it. Effective deterrence on the other hand clearly

serves to maintain equilibrium by preventing disequilibrium in the first place.
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2.1.2 Prevention as a constraint on the will

A person is prevented from an action where external circumstance contrives to
constrain him from performing the action. Examples of this would be where 1
stop someone from mugging me by employing bodyguards or stop him from
burgling my house by putting a one hundred foot fence around my property. Here
the individual is not deterred from doing wrong, but rather he is physically
Prevented from doing it. Deterrence operates internally in the sense that it is
always open to the individual to commit the crime and then face the
consequences if he should choose. Prevention operates externally in the sense
that (where it is effective) it makes no difference what the individual chooses, he
will be disabled from committing the crime. Obviously there is a degree of
overlap between deterrence and prevention so defined. For example, while a one
hundred foot fence might prevent me from burgling your house, a seven foot
fence, which I could surmount, but only at considerable effort, might deter me
from the attempt. However, a hard distinction between the two is unnecessary for
the purposes of the present argument. What is important is that some forms of
deterrence and prevention will require no justification because no-one is done
any wrong, Thus, just as the threat of reaction in the event of crime does the
Contemplative criminal no wrong, neither does the placing of an insurmountable
object in his way do him any wrong. Again, his freedom is not limited because
he is not free to commit crime. And again as with deterrence, the tendency is to

Maintain the equilibrium of rights to freedom by averting a contemplated breach.

Excessive actions taken to prevent a crime are themselves wrong because they
make a more basic interest in freedom and well-being give way to a less
important interest in freedom and well-being. As in the case of deterrent torture,
simply because some deterrents/preventions are justified it does not follow that
there is carte blanche to deter or prevent crime by any available method. Neither
deterrence nor prevention are ends in themselves. Rather, for Kant they serve the
end of protecting the freedom of each compatible with the freedom of all and are

therefore unjustified when they infringe this end.
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2.1.3 Self-defence as a constraint on the will

Self-defence is a particular occurrent example of crime prevention and as such
has the same justification. It should be added though that when a crime is
actually taking place rather more is justified than would normally be the case
Wwith prevention as a class. This is because the problems of predicting that crime

is going to occur are obviated in the particular case.

2.1.4 Enforcement of the law as a constraint on the will

We have now considered the instances of deterrence/prevention which Kant may
have in mind when he states that Right is inextricably linked to an authorisation
to use coercion. He also, explicitly, uses the example of law enforcement in
Connection with coercion. It would seem uncontroversial that where there is an
independently justified law there should be a correlative right to see that the law
is followed. If a law requires that my external actions conform to the imperative
“whoever uses the road must drive on the left” then it follows from the very fact
that this is an imperative, that there should be a right to enforce it. This
conclusion is reached by conSideration of two statements. First, something
cannot be simultaneously i}nperativc and optional. Second, I am not free to
disobey an imperative, and therefore I am done no wrong where I am coerced
into obedience. Again the same proviso that was attached to the instances of
deterrence and prevention must be given to this second statement. Namely that a
coercion which is more than the mere enforcement of an imperative will require
independent justification. Thus, if I owe someone five pounds I can be forced by
law to pay this debt but, prima facie, 1 cannot be forced to pay one hundred
Pounds and I cannot be forced to comply by the selective shooting of my family.
But the problem for a Kantian theory of punishment is precisely this; punishment
does go over and above what is required for the purposes of deterrence,
Prevention or enforcement thus conceptualised. It does go beyond what is
required to stop a breach of the equilibrium. I cannot use deterrence as a

Justification for punishment because punishment prima facie constitutes a wrong
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(i.e. an infringement of my freedom). To deter by threat only infringes my non-
existent “freedom” to commit crime; to deter by torturing me so that I will think
twice before committing an offence infringes my very real freedom to bodily
integrity. To prevent me offending by putting obstacles in my way again
infringes the non-existent “freedom™ to commit crime; but to prevent me by
cutting my legs off, or incarcerating me, infringes my existent freedom to walk
about so long as I am not infringing the freedom of others. To attempt to justify
punishment by reference to prevention would, at the very least, involve the
controversial claim that we know that an individual will commit a crime unless
locked up. And where this claim can be made, for example in the cases of the
mentally disordered or someone bearing arms in an apoplectic rage, the actions
which we may take to prevent wrongs are by way of treatment or a brief
preventative custody in the name of self-defence rather than punishment as
normally understood. It certainly appears irrelevant in such cases that the
individual is an offender or is actually committing an offence. The justification
for prevention is by reference to defence of a right vested in another and this type
- of intervention is justified against an innocent automaton as well as a dangerous
criminal. Both cases are justified on the basis of a contemplated and practically
Certain wrong and independently of the actual commission of a crime which
would seem to be a conceptually inherent aspect of punishment. If punishment is
to be justified on the basis that an individual has committed a crime - and
Certainly this is how Kant himself sees it - then prevention is irrelevant to the
issue of whether the punishment is prima facie justified. To attempt to justify
Punishment by reference to enforcement would again be misleading. The whole
point of enforcement is that it does me no wrong because I have a duty to do that
which is being enforced anyway. I have a duty to pay my debts, I have a duty to
keep off of someone else’s private property etc. But I have no prima facie duty to
be locked in a cell or to let myself be punitively fined unless such things ai‘e

otherwise justified - and this is precisely what is at stake.

The problem so far is that while certain practices and mechanisms can clearly be

Seen to maintain an equilibrium of freedom between individual agents it is not
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immediately clear how punishment could function to this end. There is one
feature of punishment which renders it problematic in this context. Punishment
Operates after disequilibrium has been introduced. It is, as it were, a cure rather
than a prevention., and it is not apparent how it operates as such. While it is easy
to see why making a criminal give back some stolen goods restores an
equilibrium between the criminal and the victim, it is not so easy to see what, if

anything, is restored by fining, incarcerating, torturing or censuring the criminal.

2.2 How does punishment restore the equilibrium: punishment as a hindrance to
a hindrance of freedom

In the Metaphysics of Morals Kant states that

[r]esistance that counteracts the hindering of an effect promotes
this effect and is consistent with it. Now whatever is wrong is a
hindrance to freedom in accordance with universal laws. But
coercion is a hindrance or resistance to freedom. Therefore, if a
certain use of freedom is itself a hindrance to freedom in
accordance with universal laws (i.e., wrong), coercion that is
opposed to this (as a hindering of a hindrance to freedom) is
consistent with freedom in accordance with universal laws, that
is, it is right. Hence there is connected with Right by the principle
of contradiction an authorization to coerce someone who
infringes upon it. (1991, 57, emphasis changed from original)

This suggests a conceptual link between the notions of right and punishment.

Both enforcement, as discussed above, and retributive punishment aim at the
restoration of a pre-existent equilibrium of right. However, enforcement need
aim at no more than the restoration of the material equilibrium, restoring to the

victim the things of which he was wrongly deprived. Because enforcement does

no more than restore the rightful position it is unproblematic. If a certain

Situation is rightful then there must be a right that that situation be maintained. In
other words the right that a thief be deprived of his ill gotten gains stems entirely
from the right of the true owner to possess them. This is a logical connection
because to say that I have a right to possess a thing entails that no other has a
right to possess it. However, retributive punishment is (prima facie at least) over

and above what is required to restore the rightful situation, or seemingly
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irrelevant to restoring the rightful situation. In the former case, retributive
punishment is over and above that which is required for the purposes of
restitution because not only do we make the criminal undo his wrong action but
we impose a supplementary wrong upon him. Thus, where an individual has
stolen 5 pounds, enforcement will make him give it back, while retributive
Punishment will make him give it back and impose a fine of 5 pounds. In the
latter case, retributive punishment is irrelevant to restoring the rightful situation,
because that situation is beyond restoration. Thus, where an individual is
punished for murder his punishment (however else it may be justified) does
nothing to bring the victim back to life. Likewise it is impossible to un-stab or

un-rape someone.

Another way of viewing this distinction between enforcement ;and retributive
Punishment is to focus upon the harm done to the criminal. In the case of
enforcement the criminal is done no wrong because he has no right to profit from
his crimes. Thus, the thief who is forced to return stolen goods is done no wrong
because he has no right to those goods in the first place and his immoral action
(theft) cannot give him a moral claim upon them. As the criminal is done no
wrong in such cases and as enforcement maintains a rightful situation, the act of
enforcement does not require any further justification. It would seem, prima
Jacie, that a wrong is done to the criminal in the case of punishment.”® Thus, not
only is he deprived of that to which he has no right (i.e. his criminal profits) but
he is also deprived of that to which he has a right. In the case of a fine he is
deprived of his property, in the case of prison he is deprived of his liberty and in
the case of exeéution he is deprived of his life. All of these are things to which

agents are generally entitled.

Again, the material differences between enforcement and retributive punishment
are seen when the claims that they entail are considered. The enforcer says “you

have no right to this thing, and therefore I do you no wrong when I take it from

——

8 . . " " . .. .

Of course, if punishment is morally justified then no “wrong” is done to the criminal. But it can
be admitted that on first inspection punishment is a wrong done to the criminal in a sense that
enforcement is not.
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you”. The punisher says “although you would normally have a right to this thing
by virtue of your criminal actions I now have a greater right to deprive you of
this thing, and therefore, I do you no wrong when I take it from you”. Given an
understanding of the meanings of the terms used, the first claim is logically self-
contained because it is analytically true. The second claim is also logically self
contained in that the conclusion follows from the premises, but it is only
Synthetically true. In this case for the conclusion (that retributive punishment is
Justified) to be other than arbitrary, the premises themselves must be established
as independently true. Most pertinently, the conclusion will not follow unless we
Can show that by virtue of a criminal action, the punisher gains a right to deprive
the criminal of that to which he otherwise has a right. And a theory of retributive
Punishment framed in terms of equilibrium must show that the exercise of such a
right is necessary in order to restore the equilibrium in order for the punishment
to be justified.

Kant’s talk of a hindrance to a hindrance of freedom does not, on the face of it,
add anything to the argument because the victim’s right has already been
hindered and it is too late to “hinder that hindrance”. This line can only make
sense with regard to punishment if there is some ongoing hindrance perpetrated
by the criminal which remains in need of “undoing” after the commission of the
immediate offence. We have already seen that the claim that a criminal ought not
to keep the profits of his crime is true. Maybe, then, there is some ongoing profit
Which the criminal may rightly be deprived of. In this case we need to consider
what might constitute profit apart from the immediate material booty of an
offence against‘property and how the criminal might be deprived of such profit.
If there is such an ongoing harm then punishment would be analogous to a
combination of self-defence and enforcement: defence of a right which is being
breached in an ongoing sense and/or enforcement of a duty which is being

Ignored in an ongoing sense.

In the case of any crime the criminal gains an advantage over everyone else in

that he takes for himself a freedom to act outside of the constraint of the law.
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Law, we have seen, is that which guarantees the freedom of each, compatible
with the freedom of all. Crime is that expression of external freedom which
denies the freedom of each, compatible with the freedom of all. Because of the
law, every individual is specifically prohibited from expressing his external
freedom in this manner. The criminal takes an advantage which is not open to
other members of society and has no justification for doing s0.” This is to say
that, given a valid theory of law, and given the presupposition that individuals
are free to act other than they did, the criminal act is always wrong. And,
importantly, it is wrong independently of the material profits that are gained
from it; if I beat you up this is qualitatively wrong in exactly the same sense as if
I beat you up and steal your wallet, albeit that quantitatively the latter offence
may be worse. The “profit” (“advantage” might be a better word) gained from
any criminal act is that the criminal has overridden the rights of another. The
Problem now is that the right to property, which when overridden leads to a
Material profit, is more easily restored than the right to freedom, which when
overridden leads to a non-material profit.

Enforcement constitutes a hindrance to a hindrance of freedom because (taking
theft as our example) the criminal’s retention of his victim’s goods is an ongoing
hindrance of the victim’s freedom to dispose of them as he will. Therefore, when
the law forces the criminal to return such goods this is a hindrance to a
hindrance. With regard to the non-material profit we must first establish whether
it is “ongoing” in any meaningful sense, because if it is not then it would appear
to be too late to hinder the hindrance. The sense in which we could say that the

benefit is ongoing is that the sum total of external freedoms which the criminal

———

» Which is not to say that any one criminal may not have a very good reason for doing so. The
classic example in this vein is the starving waif who steals a loaf of bread. However, no matter
how good a reason such a person may have, the generic features of his action - arbitrarily taking a
freedom which is denied to all other members of society - are not justified. Thus his action may
Properly be characterised as a crime, albeit that the exceptional circumstances may lead us to treat
him differently from other criminals. It would be particularly pertinent to consider the fact that one
faCing starvation as his only alternative does not act as freely as one whose choice is between, say,
Temaining relatively poor and stealing to become extremely wealthy. (cf. Kant 1929, 477; we view
Criminals in two ways: one as empirically determined, the other as absolutely free.) An alternative
Way of interpreting such as situation is to say that the starving waif is not a criminal because his
actions in this instance are not arbitrary but rational: the freedom to take food is open to all agents
Who are starving.
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has over the course of his life has been increased by the amount of freedom
which he claimed in acting criminally. In terms of freedoms, the criminal has
increased his freedoms in proportion to his offence, because in acting as he did
he acts as if he has a right, greater than the right which he has overridden. *
Whichever way we conceive of it the criminal has an ongoing benefit in that
Wwithout punishment he has effectively claimed for himself these extra freedoms.
That is, without punishment, the criminal has not only acted as if; he had those
freedoms as rights, but has actually enjoyed them as if they were rights.
Punishment would then be justified by the need to ensure that the criminal does
not have these unfairly gained freedoms. The very act of punishment is what
negates the freedom which the criminal has purported to take for himself. In
denying him external freedom by “hindering” him through punishment we take
back the freedoms which he stole from the sum total of possible human

freedoms.

Presented thus the justification of punishment as a hindrance to a hindrance of
freedom is highly problematic. For one thing, all we do in punishing is to further
diminish fhe sum total of possible human freedoms. If C murders V he has
claimed a huge freedom for himself and taken a huge freedom from V. If we
Punish him we take a huge freedom from him but we do not restore the huge
freedom to V. As Richard Posner has it, once a crime is committed the costs
become “sunk costs” (1980, 74). It is not even true to say that we take back
exactly the same freedom from C as he took from V unless we resort to the
Crudest form of the Ig)g’ talionis. Even then in the case of crimes such as rape,
fraud and destruction of property it is not necessarily possible to do to C what he
has done to V. This does not mean that punishment is wrong but it may mean
that the metaphor of taking back a freedom wrongly appropriated from the sum
total of possible human freedoms is obfuscatory. Having said this, such a theory
of punishment is one of the mdst commonly defended in recent jurisprudence. It
therefore merits a much more extensive consideration and this will form the

basis of chapter four of my thesis. For the time being it is sufficient to conclude

—

3 . .
® The criminal cannot gain rights because nothing he does alters the truth status of the categorical
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that this is a potentially fruitful line of inquiry but one which Kant himself does
not develop beyond the point of stating that punishment is justified because it is
a hindrance to a hindrance of freedom. Put in this way Kant offers not much
more than a formal declaration of what an equilibrium theory looks like. It
remains for those working within the Kantian tradition to add substance to the
theory and demonstrate how it is that punishment restores an equilibrium of

freedom.

2.3 Punishment as right

For Kant punishment is by definition the right response to crime. However, he is
clear that

[n]o one suffers punishment because he has willed it but because
he has willed a punishable action; for it is no punishment if what
is done to someone is what he wills. . . (1991, 143-144)

By way of a caveat to this quote he says:

when I draw up a penal law against myself as a criminal, it is pure
reason in me (homo noumenon), legislating with regard to rights,
which subjects me, as someone capable of crime and so as
another person (homo phaenomenon), to the penal law, together
with all others in a civil union. (1991, 144)
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This is to say that punishment is right and that as a (potentially) rational being |

the criminal must consent to the fact that it is right. In this sense it might be said
to be Ais right (as to which see further chapter three section two). However, it is
unimportant for Kant whether or not the criminal does consent to his punishment
or regard it to be right. The right involved in punishment is vested in the
legislator/judge (in Kant, the “sovereign™) who not only has a right to punish
those disregarding his laws but has a categorical duty to do so (see 1991, 141).
This is tempered by a right to grant clemency in exceptional circumstances i.e.

Where greater right is endangered by punishing (1991, 145).

——

imperative. For this see further ch. 4.




3 The Shipwreck Example

Kant says that

there can be no penal law that would assign the death penalty to
someone in a shipwreck who, in order to save his own life, shoves
another, whose life is equally in danger, off a plank on which he
had saved himself. For the punishment threatened by the law
could not be greater than the loss of his own life. A penal law of
this sort could not have the effect intended, since a threat of an
evil that is still uwncertain (death by judicial verdict) cannot
outweigh the fear of an evil that is certain (drowning). (1991, 60)

This section of The Metaphysics of Morals (Appendix II to the Introduction The
Right of Necessity) merits considered attention for three reasons. First, it suggests
a deterrent theory of punishment which is contrary to orthodox interpretations of
Kant. Second, as he mentions it in the same work as his main writings on
Punishment, it cannot be dismissed as an example which Kant had forgotten or
overlooked. Third, he mentions the same example elsewhere - the earlier essay
On the Proverb: That May be True in Theory, But is of No Practical Use
(“Theory and Practice”) (1983, 80 in footnote to page 79) - so the conclusions
that Kant draws from the shipwr&k example are something which he

Consistently held to be true.

I have already contended, while discussing Murphy’s work at the outset of this
chapter, that deterrence cannot be a sufficient reason for punishment within

Kantian moral philosophy. The second formulation of the categorical imperative

commands that one “[s]o act as to treat humanity, whether in thine own person

or in that of any other, in every case as an end withal, never as means only”

(1987, 58). This rules out the punishment of an innocent in order to prevent

public disorder because to do so would be to use a human being “as [a] means -

only” (to the end of maintaining public order). Hence deterrence as sufficient for
the justification of punishment is ruled out. This is not to suppose that Kant is
never inconsistent, but it is safe to assume that his intention when discussing the
shipwreck example is not to contradict his own categorical imperative. This
particular assumption of consistency must be a significant pointer in interpreting

the shipwreck example.
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Even where the deterrent aspect of punishment treats the individual as a means
to an end we do not treat him merely as a means if some other justification of
punishment allows for the individual to be treated as an end in himself. A
formulation of this might be that the conditions for justified punishment are (at
least) that

(1) the individual has committed a crime®'; and

(2) the punishment must have some deterrent effect

Thus in the shipwreck example Kant maintains that the survivor Aas committed a
crime - is culpable - but is unpunishable because the punishment could not have

a deterrent effect.

Against this reading Kant also states that

if a civil society were to be dissolved by the consent of all its
members ... the last murderer remaining in prison would first
have to be executed, so that each has done to him what his deeds
deserve. .. (1991, 142)

In this case it is clear that the punishment could have no deterrent effect. Once
civil society is dissolved the (legal) categories of crime and punishment are
immaterial. Neither the criminal nor anyone else will be deterred from crime by
the thought of a prior punishment because the possibility of that punishment
being repeated “dissolves” along with civil society. This is a rejection of the idea
that punishment requires some deterrent effect in order to be justified. Hence,
deterrence of another is ruled out as a justification of punishment. The criteria

for justified punishment can now be redrawn as

(1) the individual has committed a crime; and
(2.1) the (threat of) punishment could possibly have had some deterrent

effect on the criminal

—

3 . . . .
_' Assuming what has yet to be proved, that to punish someone because he has committed a crime
18 to treat him as an end in himself.
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If this is what Kant is saying in the shipwreck example we are not presented with

68

a deterrence theory in any orthodox sense. For most deterrent theorists the -

institution of punishment derives legitimacy from its ability to prevent
- contemplated breaches of the law and the act of punishment derives legitimacy
from its ability to prevent further breaches of the law. Thus, punishment is
Supposed to actually reduce the number of crimes. But for Kant the justification
of punishment is not that it actually deters anyone from crime. Instead an
individual act of punishment is only justified if its threat could have been
deterrent, in the sense that it could have forestalled a bad outcome. Rather than
being legitimated by deterring people from crime, punishment is delegitimated
Where it could not possibly have changed the material outcome of a situation. In
the shipwreck example the threat of punishment could not possibly have

removed the inevitability of one life being lost. Hence, the second criterion

Operates as a constraint on the imposition of punishment. Criterion 2.1. can be

fewritten as
(2.2) the absence of such circumstances as would have rendered the
threat of punishment necessarily operationally ineffective in preventing

the evil effect of the crime.

The use of the word “necessarily” in this formulation emphasizes that the test is
hot subjective with respect to the individual involved but is objective by

reference to the possible responses of any individual in the given circumstances.

In the context of Murphy’s reconstruction of Kant this makes good sense. We
impose legal punishment as a reflection of moral punishment, the goal of legal
Punishment being to produce an external set of circumstances which conform to
Tight, the goal of moral punishment being retribution for moral iniquity. Where
the goal of legal punishment is unachievable, as in the shipwreck example where
the wrong (death) is unavoidable, we do not punish. Not because punishment is

unjustified but because we do not have the necessary faculties to bridge the gap



between legal and purely moral (i.e. between legal-moral and non-legal moral)
punishment. To do this we would need to know how evil the survivor had been
in letting his companion drown to save himself. Because the survivor has been to
some extent evil punishment is justified but we, as imperfect judges, have no
criteria to judge him on. We cannot tell his moral worth and the harm of his
€xternal action, which is the criterion normally employed as a reflection of his
moral worth, is non-existent: he does no harm over and above what was
inevitable and thus unpunishable. Ideally we punish mental state M. Really we
Punish external action A which is a presumed to be a manifestation of M. Where
A does not occur, where an evil person chooses not to offend, we do not punish
because M is unknowable and thus, on its own, unjudgeable by us. Where A
Produces an outcome which it was impossible for the actor to avoid in any case
we do not punish because A is effectively an act of nature and M remains

unknowable and thus, on its own, unjudgeable by us.

When expressed in such a manner deterrence is seen as hardly relevant in the
Vast majority of cases. In a murder case, for example, it is not open to the
defendant to claim that he was so provoked that no punishment could have
deterred him. Indeed, it is illegitimate, under the sort of circumstances that Kant
discusses in the shipwreck éxample, for him to argue that the victim provoked
him to such an extent that most people would have reacted murderously.®® The
relevant circumstances are that the individual had no real choice and thus 2.2
talks about preventing the evil effect of the crime rather than the crime itself.
The case of provocation gives a choice between being severely provoked or
facing punishment whereas Kant’s example gives a choice between dying or
facing the death penalty, i.e. between two outcomes (“evil effects™) which are
Supposed to be equivalent. In this case the sense in which punishmerit is
“deterrent” is that it must present an outcome which would be materially
different from the natural outcome of not committing the crime. So what Kant
Tequires is that punishment could not possibly reduce the evil effects of crime.

And even here, as we have already seen, Kant is not looking at any prospective

——

21t may be that such an individual would be excused for a different reason.
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deterrent effect of punishment. So the fact that a punishment could not possibly
Prevent future evil effects (as in the case of civil society being dissolved) would
not delegitimate the punishment. The last murderer in prison is punishable
because his actions A are presumed to be a manifestation of (evil) mental state
M and thus he is judged and punished on this criterion. All that can be said on
the evidence of the shipwreck example is that if we could show that the threat of
a particular act of punishment could not possibly have altered the material
Outcome of the case then we are not justified in executing that punishment. This
much conforms with Kant’s definition of law as that which constrains the will so
as to bring about a desirable set of external circumstances. Law is impotent

Where a consequence is inevitable.

It is to be noted that the “material outcome™ talked about here does not refer
solely to the material outcome for the defendant. If this were the case then where
the choice was between death and a lesser punishment (i.e. between two
Outcomes which are not materially equivalent) the defendant would stand to be
Punished despite the fact that in this case his crime must have been less serious
than in the shipwreck example. ‘Rather than material equivalenée for the
defendant we are looking for material equivalence with regard to all morally
relevant beings involved in the situation. Thus in the shipwreck example there is
a material equivalence between one man dying and the other dying because both
are rational beings with a right to defend their own lives. In this situation no
Mmatter what punishment (or none) is threatened the outcome is materially
€quivalent because nothing can detract from the inevitability of one of the men
dying. In such a case Kant holds that the imposition of punishment would

constitute a gratuitous infliction of additional evil.

If an aim of a practice is distinct from its justification then we must hold that the
Practice can, in principle, be justified without achieving that aim. This would
seem to be a probable representation of Kant’s thought given the extent to which
his moral philosophy is based on a priori statements leading to a series of claims

about duty. Duty justifies action without reference to any particular end state.

70



None of this is to say that for Kant deterrence is nor an aim of punishment.
Deterrence is a good thing for the simple reason that people ought not to commit
crimes. Therefore, if they are deterred from crime this is good. However, we
must be careful to avoid the teleological conclusion that therefore anything
which deters them from crime is also good. For Kant it is good if punishment
happens to deter people from crime but punishment still stands in need of an
independent justification which is conceptually distinct from any good end state

that it may bring about.

An alternative reading of the shipwreck example is extracted from a short section
headed The Right of Necessity. Kant is considering the arguments for a right to
do undeserved evil to others in extraneous circumstances. In doing so he is
unequivocal in stating that such undeserved evil is morally and legally wrong
(1991, 60-61). Kant maintains that I have in fact no right to take the life of an
innocent other, even in the conditions of 'necessity (“[i]t is evident that Were
there such a right the doctrine of Right would have to be in contradiction with
itself”) and he maintains that such an act is a breach of the law: “there could be
no necessity that would make what is wrong conform with law” (1991, 60).
However, despite the fact that theré is no right to take the life of an innocent
other anyone who does so in circumstances materially equivalent to those
outlined by Kant will not be punished; the killing is “not to be judged inculpable
but only unpunishable”. Kant explains this by drawing a distinction between the
objective law which maintains that the killing is wrong and the subjective

sentence which ostensibly declares the killer innocent.

Kant is taking the pragmatic line that where the law leads to an absurd result we
Wwould be wrong to apply it. When considering the same hyvpothesis' in the earlier
€ssay Theory and Practice he states that

teachers of universal civil right justifiably authorize such
measures as are required in emergencies. For the authorities
cannot attach any punishment to the prohibition since that
punishment would have to be death. It would have to be an absurd
law that threatened anyone with death if he did not freely give in
to death in dangerous circumstances. (1983, 80 fn.)
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Here Kant addresses the fact that law is the application of an Ideal concept
(Justice) to the material contingencies of human nature. The Ideal of justice
dictates that the hypothetical killer does wrong and is therefore culpable.
However, as we have already seen, the contingencies of the shipwreck situation
are such that there is no real choice: the alternatives are death or death. This is
borne out by Kant’s distinction between the objective law and the subjective
sentence. By an objective standard - the Ideal of justice - the survivor has broken
the law; he has failed to fulfill an absolute legal-moral duty to another in a
situation where he logically could have done otherwise. The duty in issue is the
duty not to kill but it would be an absurd law which faced with a situation where
one death is inevitable anyway (i.e. through no morally culpable action of the
actors) then kills the survivor as well. Hence, the subjective sentence grants him
impunity. There is no inconsistency between saying that the justification of
Punishment is to repay evil with evil and holding that punishment should be
Suspended in situations where, although the defendant has technically committed
an evil, that evil could not have been avoided. To punish in such a case would be
an absurdity because the mischief which punishment seeks to avoid (viz. the

infliction of evil) could not have been avoided anyhow.

A germane question of the shipwreck example is, if the survivor has truly done a
wrong, why not punish him in proportion to this wrong? If the shipwreck
survivor does not merit the death penalty why not punish him to some lesser
extent in proportion to his wrong (which is less than that of murder). This
conclusion would seem to follow from Kant’s insistence that the survivor is
Culpable because he has failed to conform with the law. But the point is that the
only criteria we, as judges, have for judging the survivor’s moral desert are his
€xternal actions, his mental state (i.e. how evil he is) being unknowable. The
Cxternal actions in the shipwreck example merely reproduce the naturally
inevitable and cannot therefore be taken as prima facie manifestations of evil.
This makes sense of Kant’s claim that punishment for man is merely a
hypothetical imperative. It is hypothetical upon our desire to bring the real world

into conformity with the ideal world. Where this is impossible, for example
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where the external outcome which law seeks to avoid is inevitable, and because
we do not have the skill to judge moral worth except as manifested in actions,
Punishment is unnecessary for us albeit that the perfect judge (God, the
philosopher king, the perfect rational being) would be categorically bound to

Punish on the basis of the (knowable to such a judge) moral iniquity of the actor.

4 Conclusions on Kant’s Theory of Punishment

Kant offers the reader a theory of punishment without being entirely convincing

as to the justifications of punishment. It is clear that he himself thought

Punishment to be justified by analogy with an ideal derived from pure reason. It

is debatable how successful he was in deriving such ideals in the field of moral
philosophy generally and concerning punishment in particular. We are left with a
suggestive legacy to be developed, reconstructed and defended against criticisms

of Kant’s theory in its original form.

4.1 Kant is clearly a retributivist. His statements as to the deterrent nature of
punishment found both outside and ‘within the Doctrine of Rigl1t can be
reconciled with the retributivist sentiments found within that work. To state that
justified punishment is a deterrence system does not entail that the justification
(or even a justification) of punishment i§ its deterrent effect. Confusion on this
issue is avoided by bearing in mind the distinction between the ideal and the
Phenomenal. To observe that particular punishers act from a motive (even where
they believe this motive is the justification of the act) is not to say that the act is
in fact justiﬁed“ by reference to the motive. For Kant punishment is justified
because it is a necessary expression of the supremely important aspect of
Tationality, viz. freedom. Punishment is seen as a hindrance to a hindrance of
freedom and hence in itself an expression of freedom. Kant is retributivist
because punishment (as a hindrance to a hindrance) is justified by reference to

ho more than the initial crime (i.e. the initial hindrance of freedom).

4.2 Kant gives us a formal statement of punishment as justified in terms of its

ability to restore some rightful equilibrium. The notion central to Kant’s
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derivation of right is freedom and the equation central to his justification of
punishment is that of a hindrance to a hindrance of freedom equalling an
expression of freedom. Kant’s notion of a hindrance to a hindrance is formal. He
Correctly observes that if there is a right R there must be a concomitant right to
enforce R. However, the examples of enforcement which most obviously fit
within this model - deterrence, crime prevention, the restoration of stolen goods
and debts - are qualitatively different from punishment. They ensure that V (or a
potential V) is able to exercise a right which he ought to be able to exercise. In
the case of punishment it is, on the face of it, too late to let V exercise his right:
it has already been ignored by C. Nothing in Kant’s work tells us why or how
Punishment is supposed to actually restore or maintain freedoms in a meaningful

sense.

4.3 Kant’s attempted justification of punishment is problematic because it is
framed exclusively in terms of freedom and the right to freedom. It is not at all
obvious how a freedom, once taken away, can be restored. If anything
Punishment seems to be a gratuitous idditional diminishment of freedom (the
criminal’ freedom). While this may be intuitively appealing and even poetically
Just, Kant doesn’t offer us a princibled justification for this removal of freedom

in terms of his supreme principie which demands that freedom be maximised.
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Chapter Three: Hegel on Punishment

The purpose of this section is to consider Hegel’s contention that in some way or
other punishment restores right. The equilibrium restored by punishment is thus
directly tied to the concept of right and the justification of punishment is in terms
of punishment’s ability to restore right. This takes us beyond the point reached
by Kant. It will be recalled that a central difficulty with his justification of
Punishment was that it was framed exclusively in terms of freedom and failed to
show how punishment was to be conceptualised as other than a diminution of
freedom. By introducing an equilibrium in terms of right Hegel offers us a
Potential solution to this problem. The first point to be made concerning Hegel’s
notion of right is semantic but extremely important and concerns the meaning
and translation of the German word Recht. The problem is that no single English
word captures the richness of the German term. Thus, while Right is certainly
not a mistranslation, it does miss some of the connotations of the German. Most
importantly Recht can mean something akin to “the realm of Right” and can
¢qually imply a “claim to Right”. Furthermore, Recht refers to just law (rather
than any law) and hence talk of Recht suggests our own rendering “natural law”
rather than “positive law”.*® This might lead to the conclusion that “justice” is
the nearest definition of Recht but even that term is tainted in English by the fact
that some would see the application of a properly published positive law as
“justice” (see further Translator's Foreword to Hegel 1967, vi; Translator’s
Preface to Hegel 1991, xxxviii; Translator's Note on the Text in Kant 1991, x-
Xii; Inwood 1992, 221, 259-260).

In the face of these difficulties it is hard to offer any solution other than
“beware”. Over time the best answer might be for English to assimilate the word
Recht into its own vocabulary although given the direction of English-speaking
Jurisprudence this is unlikely to be recognised as a necessary (or valid) addition.
I will generally avoid using the German in my own thesis for the simple reason

that my inability to expand on the term satisfactorily means that its use could end
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up obfuscatory rather than illuminating. However I will have recourse to the
terminology of a “realm of right” or “justice” where I believe that this is the most
helpful way of unpacking the Hegelian baggage. Certainly when I come to
develop my own theory of punishment I will use these terms with more

confidence as I will no longer owe a debt of complete fidelity to the original text.

1 Punishment as the Annulling of a Wrong

Central to Hegel’s theory of punishment, and of prime interest to us, is his claim
~ that punishment amounts to the annulment of crime. The claim is analogous to
Kant’s notion of punishment as a hindrance to a hindrance of freedom. This is
important because Hegel argues that in the very process of annulment
Punishment restores right. First, bearing in mind the above warning about the
ambiguities of Recht it is important to establish exéctly what Hegel means by his
claim that punishment restores right. Second, having clarified this point we must

consider exactly how punishment is supposed to effect such a restoration.

First then, in what sense of the word “right” is right restored by punishment?
Hegel, defining crime states that

[tlhe initial act of coercion as an exercise of force by the free

agent, an exercise of force which infringes the existence of

freedom in its concrete sense, infringes the right as right, is crime

- a negatively infinite judgement in its full sense, whereby not

only the particular (i.e. the subsumption under my will of a single

thing . . ‘)) is negated, but also the universality and infinity in the

predicate ‘mine’ (i.e. my capacity for rights). (1967, 67; emphasis
added)

In the translator’s notes “negatively infinite judgement” is interpreted as
signifying a “total incompatibility between .. [the] ... victim and rights” (1967,
331 note to paragraph 95). In so far as the predicate “mine” is not limited to the
Victim - rather it could pertain to any rational being with a will - I would take the
Negatively infinite judgment to be a total incompatibility between rational beings

and rights, which in Kant’s theory, for example, is an unsustainable

—————

3? cf. Inwood (1992, 260) for the suggestion that there is a distinction between legal and moral
nights in the work of Hegel. See further Riedel 1971, 137 ef seq.
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contradiction. However, for immediate purposes this distinction is not especially
important. What is to be noted is that for Hegel not only the particular right is
negated by crime but also the victim’s (or “all beings’* on my reading) capacity
Jor rights. It would be arbitrary for the criminal to say that “the victim has no
right (say) not to be assaulted”. Rather the criminal must claim that “the victim
has no rights”. This is because the victim’s right not to be assaulted is no more
than a particular instance of the victim’s ability to bear rights.3 Certainly there
are many instances where a person may not have some particular right while
Mmaintaining the ability to bear rights; children, the mentally impaired and

 Prisoners are all pertinent examples. However, in each case there is an
independent reason for the denial of particular rights. The criminal does not have
Irecourse to such an independent reason as to why, for example, his victim should
be denied the right not to be assaulted, because if he were then, by definition, his
action would not be a crime.** The argument then is that V has a right (R)
because V has the ability (A) to have rights. This may be restated as

If A thenR
The criminal’s action is a denial of R; i.e. he is saying that V does not have R. By
the application of logic if V does not have R then this entails that V does not

have A, This can be restated as

-R therefore -A%

* Employing Gewirthian terminology here the right not to be assaulted is no more than a
- Particular apphcatxon of the victim’s right to freedom and well-being and these rights arise because
°fthe fact that he is an agent.

‘ltis important to remember that we are talking about an Ideal-type here and not a pamcular
Criminal standing trial. Criminals in the dock offer all sorts of defences but what interests us is a
hYpothetncal figure who we can be certain is a criminal. In order to be defined as a criminal such a
Person must, because of the definition offered in the introduction to this thesis, have infringed the
"sghts of someone.

Of course, I have already pointed out above that there are more reasons than a general inability
to bear rights as to why V may be denied a particular right. If these other reasons such as youth,
Infirmity etc. are denoted j k.1 etc. then the logical progression is as follows

If A and -(j,k,1) then R

-(j.k,1) and -R therefore -A
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Thus, for Hegel a crime denies both the particular right and the ability to bear
rights. For purposes of the above I said that it was not especially important
Whether we meant the ability of V to bear rights or the ability of all beings to
bear rights because the argument to “-R therefore -A” follows in either case.
However, I will now offer reasons why I think that “-A” is properly unpacked as

implying that no beings have rights rather than merely being V has no rights.

(i) I have already suggested that the predicate “mine” could pertain to any being
Wwith a will. The negation of the “universality and infinity in the predicate
‘mine’” (1967, 67; emphasis added) implies a total denial of the category
“mine” rather than the denial of a particular being’s use of the word. Therefore it
implies that all beings with a will cease to have a capacity for rights (NB in the

original text the predicate “mine” is an equivalent for the phrase “my capacity
for rights™).

(ii) It would in any event be arbitrary to limit the criminal’s action to denial of all
the rights in a particular being V. There is no relevant difference between V and
other rational beings (NB we have spéciﬁcally excluded from the hypothesis the
Notion that V lacks the relevant rights for some reason such as age or mental
impairment). All rational beings have rights because of their relevant similarities
Le. the fact that they are all rational. Therefore to deny that one rational being
has rights (all other things being equal) is to deny that all rational beings have

Tights, To see this we may consider the following syllogism;

(PT) All rational beings have rights
(PID) V does not have rights

(Conc) Therefore V is not a rational being

We know that the conclusion is false because V is a rational being. Therefore,

One of the premises must be false. In fact we know that the false premise is (PII)

S ——————

Lam taking the unit -(j,k,1) as read, because we are assuming that C is in fact & criminal (i.e. that
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because we know that V does have rights: there would not be an issue of crime if
V did not have rights. However, it is not open to the criminal to say that (PII) is
false: the whole point is that by his very actions he has denied that V has rights
and this much we have already established on the basis of the argument to “-R
therefore -A” above. By his very action C is committed to the truth of PIL In
consequence, the false premise from the perspective of the criminal must be (PI).
In effect, by his action the criminal is committed to the claim that “(PII) is true”
and to the claim that “(Conc) is false” (because the Ideal criminal offers no
defence such as “V is not a rational being”; he is a heuristic stooge who accepts
that he has committed the crime but is asking “even so, why ought I to be
Punished?”). Therefore he must also be committed to the claim that “(PI) is
false”. This cuts the link between rationality and rights. It denies the stage of
Gewirth’s argument where he applies the logical principal of universalizability to
move from the prudential claim that “I have rights (because I am an agent)” to
the moral claim that “all agents have rights (because they are agents)”. All of this
is by way of showing that a criminal, in denying that V has any rights, must be
Committed to the claim that relevantly similar (i.e. rational) beings do not
Necessarily have rights (i.e. he is committed to the claim that rights do not flow
from rationality). In Gewirth and Kant rights are derived from rationality; the
Criminal has committed himself to a denial of this and hence he has committed

himself to a denial of rights per se.

(iii) Finally, I think the very point that Hegel was making was that an attack on
the particular right of a particular being is an attack on Recht in the sense of the
entire realm of right. The pertinent dicta here are “crime - a negatively infinite
judgement in its full sense” and “[t]he initial act of coercion . . . infringes the
right as right” (1967, both at 67; emphasis added). Crime attacks not a particular
right but “right as right” or in other words the very notion of right. Inwood in his
explanation of Hegel’s theory of crime and punishment states that

[what is wrong with crime is thus not that it is unpleasant or
inconvenient for its victims, but that it is an Unrecht, an attack on

~—

’ he has no defence such as V did not have particular right R because of particular reason j).
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that rape is a more severe intrusion of agency than theft) the argument from

' intuition is given up.

A similar response to Murphy’s (and Sadurski’s) intuitive pragmatism is offered
by von Hirsch. In Past and Future Crimes he holds that both the interests abused
by crime, and the response which society makes are culturally relative. For
example,

[i]t is sometimes said that there is no objective way of gauging

the importance of the interests infringed by criminal conduct,

because those interests depend upon culturally conditioned
beliefs about what is most worth preserving in life. (1986, 66)

It should be noted that for von Hirsch this does not present a problem. He goes
on to say

[o]f course they depend on such beliefs, why not? ... A free

society ... is one in which individuals should be entitled to

decide for themselves what interests are most important in their
lives. (1986, 66-67)

-

I would question whether this leads to a morally justified as opposed to
psychologically satisfactory account of punishment. In his most recent work,
Censures and Sanctions von Hirsch stands by his claim that the quantity of
Punishment is cultﬁrally relative, stating that “the amount of disapproval conveyed

by penal sanctions is a convention” (1993, 19).*

If these contentions are true then punishment theqry is doomed in my reckoning
because it can never offer a practical account of justified punishment. It might tell .
us what justifies punishment but it is impotent to tell us how much punishment is
justified in a particular case. Apart from intuition the best backing that could be
given to any claim about how much punishment a criminal deserves is either a
' type of moral point of view theory or a version of legal positiviQm. In the first Caée

we might claim that if it is accepted that M is the correct moral point of view t,hen‘

% of. Day (1983, 744-745) who agrees that the correct amount of punishment is a convention but
claims that we could make this convention fair by the theoretical auctioning of licenses to
commit offences. The amount of deprivation that can justly be imposed for a particular offence
would then be equal to its license value on the open market.




it would be true (stipulatively by reference to M) that R1 is a more important right
than R2 and that therefore infringement of R1 merits more punishment than
infringement of R2. There would, however, be no way of establishing that M is
the correct moral point of view. This would be merely a matter of belief or
intuition. In the second case one would claim that given a “legal” system (which is
not justified on moral grounds) the definition of crime and the correct amount of
punishment are to be found within the rules of that legal system. Again, as in
Burgh’s response to Murphy, this is unsatisfactory because while benefits and
burdens theory purports to offer a morally grounded reason for why we punish it
is failing to offer a morally grounded theory of how much we should punish in a

particular case. This rather strips the theory of practical significance.

Sher defends against this criticism of the theory. In his example he considers the
prima facie intuitive claim that a murderer deserves more severe punishment than
a tax evader. Grounding this claim in the benefits and burdens calculus he
Maintains that

the reason he [the murderer] has benefited more is not that he

has indulged a stronger inclination, nor yet that he has received

greater financial or psychic rewards. It is, instead, that he has

violated a moral prohibition of far greater seriousness. (Sher
1987, 81) ‘

It is to be remembered that the original problem with Murphy’s theory in this
respect is that the benefit identified in each case of crime, and to be eradicated in
each case of punishment, is the (unfair) expression of freedom. Because unfairness
cannot be quantified neither can the amount of punishment appropriate. But Sher,
in comparing the benefit with the violation of a quantifiable moral prohibitions,
sidesteps this problem. What is required now is (as Sadurski and von Hirsch note)
a hierarchy of moral goods (and by extension moral prohibitions against infringing
those goods) grounded not (as Sadurski and von Hirsch contend) in intuition or
convention, but in a developed moral theory. As Sher notes elsewhere “our
Justification of punishment construes fairness as operating upon preexisting moral
obligations™ (1987, 89; emphasis added). It is by reference to such a moral theory

that my own justification of punishment will proceed.
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in Hegel’s discussion of punishment restoring a dual aspect of Recht. By
protecting the realm of right punishment guarantees the particular right within that
realm and by protecting the particular right punishment guarantees the integrity of
tﬁe realm. In the final chapter of this thesis I will develop this idea by employing
the Gewirthian notion of generic rights, i.e. rights that are necessarily possessed
by each and by all. '
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4.4 Concerning the Marxist critique of the theory, I believe that the basic form of"

the cr_itique is too crude and that the form developed by Sher can be re-explained
in terms of self-defence. The basic form of the critique is too crude because it fails
to see that some things are morally (and legally) wrong irrespective of any
deprivation experienced by the criminal. To have it otherwise is to fail to
~acknowledge that rights are important. There is no reason why my right to bodily
integrity should necessarily lapse just because (through no fault of mine) your
right to monetary assistance in the face of poverty has not been fully observed.
The developed form of the critique can be re-explained in terms of self-defence
because in the situation where another agent is directly threatening my interest in
my right I have a concormtant right to defend my threatened interest. This holds

irrespective of any commitment to Marxism,



Chapter Five: The Justification of Retributive Punishment
Within a Gewirthian Framework.

I believe that none of the philosophers considered so far offers a convincing

answer to one crucial question. That question is this:

Whatever the equilibrium disrupted by crime is held to be, and
however that equilibrium is supposedly justified, how does

punishment restore equilibrium?

If a certain equilibrium can be shown to be right then it follows by consideration
of what it means to say that something is right that that equilibrium ought to be
maintained, and where necessary restored. What has not yet been shown is how
punishment is supposed to function within this equation. Kant’s theory of
Punishment was constructed in terms of freedoms. He failed to show how
punishment restored freedom il"l‘ any meaningful sense; on the face of it
Punishment constitutes the diminution of freedom. While it is logically true to say
that -(-X) = X and that therefore -(-freedom) = freedom, this is merely formal.
When it comes to adding substance to this insight we were given no good reason
why punishment = -(-freedom) and hence punishment = freedom. This is critical
because in order for Kant’s theory to follow it must be shown why punishment =
~(-freedom). From the point of view of the criminal punishment = -freedom. From
any other point of view it is not clear how punishment has any bearing on
freedom. Specifically, from the victim’s point of view it is too late to restore his

wrongly denied freedom.

Hegel’s notion of equilibdum was in terms of an equilibrium of rights. However,
in many respects it suffered from similar deficiencies to Kant’s equilibrium. In
Particular the crucial part of the demonstration is not to prove that -(-right) =
right because this is a simple and obvious logical statement. What must be proved
is that punishment = -(-right) and Hegel failed to achieve this.
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1 Gewirth on Punishment

The first thing to be said here is that Gewirth does not have, and does not claim to
have, a consistent and developed theory of punishment. In the final chapter of
Reason and Morality, entitled Indirect Applications of the Principle (i.e. the
PGC), he discusses punishment under the PGC but this is more in the fashion of
‘interesting thoughts’ than rigorous argument (1978, 294-304). The purpose of
his book is to argue for a rationally justifiable moral principle and in this he is, I
believe, successful. It is for other works, including those later writings by Gewirth
himself, to fully explain the application of the principle to morally relevant

situations.

Gewirth’s consideration of punishment resorts to analogy with a game. Just as a
baseball hitter cannot complain if he is given out by the umpire so the defendant in
a trial cannot complain if he is imprisoned by the judge (1978, 274). The first
issue to consider is how Gewirth gets round the major disanalogy between sport
and the judicial process viz. that sportsmen voluntarily partake in their chosen
fields in a way which citizens in a iégal system do not. Sportsmen choose to play a
particular game and by virtue of this choice subject themselves to the rules of the
game. The same cannot be said of the criminal who, in many cases by the very
nature of his act, is demonstrating that he does not volunteer to partake in society
and does not subject himself to the rules of that society. It is open to the hitter to
give up baseball if he decides that he no longer agrees with the laws of the game.

Unlike the times of Socrates and the city state, it is not generally open to the
| modern citizen to renounce his citizenship and leave society if he decides that he
no longer agrees with the laws of the land.*' To get round this disanalogy Gewirth
develops a fourfold typology of justification for social rules: the optional-
procedural, the static-instrumental, the necessary-procedural and the dynamic-

instrumental (1978, 282-327). For present purposes the important distinction

s Furthermore, even if he were to emigrate, the agent would noi escape the core dictates of the
criminal law because these are no more than expressions of the central duties under the PGC
and therefore non-optional from the point of view of agency.
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within this typology is as between those rules which are procedurally justified and

those which are instrumentally justified.

A social rule is procedurally justified where it is created in line with a procedure
which doesn’t breach the PGC and its substance is not in breach of the PGC.
Thus, sportsmen may come together and decide that, for example, the duration of
the game will be ninety as opposed to eighty-nine or ninety-one minutes. Nothing
in this rule violates rights to freedom and well-being and given a satisfactory
method of decision, one which is voluntary, the selection method does not
contradict the PGC. If the governing body of rugby union makes the decision that
rugby union matches should be ninety rather than eighty minutes long, this is
legitimate even if all the teams affected by the degision disagreé with it because at

some stage in the constitution of the rugby union it was voluntarily agreed that the
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governing body would have the mandate to set the rules of the game. If on the

other hand the governing body of association football dictates that rugby union
matches will be nihety and not eighty minutes long it is an illegitimate rule because
it is non-consensually imposed. The passing éf the rule does not conform with the
voluntarily adopted procedure set by the rugby teams when constituting
themselves as a union and thus, being a breach of those teams’ voluntariness, the
rule is in breach of the PGC. If the Worldk‘Boxing Council decides that a contest
will only be judged as complete when one contender has killed the other then this
rule is unjustified even though the WBC has a legitimate mandate to set the rules
of its sport. The rule would be illegitimate because the substance of the rule itself
violates the PGC.

A rule is instrumentally justified where it is necessary to ensure that the PGC is
upheld. Agents live in relation with one another and the projects of any particular

agent will not necessarily be compatible with the rights of others. Rules or laws

(as instrumentally justified rules are more usually known) are justified when they |

exist to ensure that the rights to freedom and well-being of each agent are upheld.
From the point of view of the agent there is no optionality concerning the upkeep

of the PGC: it is an imperative. Because of this it is not an objection to a






and enforced by an institution which is not itself in contradiction with the PGC
(1978, 279). In fact, with regard to that section of the law which is specifically the
criminal law, rather more than non-contradiction of the PGC is required. What is
required is active observance of the most basic injunctions of the principle; agents

must not murder, assault, steal from, defraud or endanger each other.

Gewirth’s theory of retributive punishment is akin to that of all the writers
considered so far in that it sees the proper function of punishment as being to
restore some pre-crime equilibrium. Unlike the benefits and burdens theorists
discussed in the previous chapter, Gewirth has, in the PGC, a principle which
resolves the potential conflict between retributive and distributive justice. For
Gewirth

[bloth kinds of justice have the function of maintaining or

protecting the supreme principle of moral rightness consisting in

the equality of generic rights that the PGC makes mandatory for

actions and institutions, thus both kinds of justice are
instrumental to securing this equality. (1978, 293)

Given that the PGC is a grounded concept we are closer to a grounded

justification of retributive punishment.

The action of crime is seen as artificially setting up an “occurrent inequality”
between the criminal and the victim (1978, 294). As the criminal is the one guilty
of bringing this situation about he is the one who can properly be expected to
restore it. The remaining question, that which none of the retributivists from Kant
through Hegel to the twentieth century proponents of the tradition have properly
dealt with, is how punishment operates as a mechanism to restore the pre-crime

equilibrium.

1.1 Punishment’s ability to offset an occurrent inequality of noninterference

between agents

Gewirth accepts that punishment is instrumentally justified but defends it against

the vagaries of utilitarianism. This is because the end towards which Gewirthian
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punishment is instrumental is the PGC itself which specifically prohibits that
individuals are treated as a mere means. The object of the principle as well as the
secondary mechanism of punishment are one and the same, namely upholding of
the generic rights of each agent. The criminal law and punishment are instrumental
to the end of “occurrent equality of generic rights” (1978, 296). Thus, the theory
is deontological in the sense of being justified by reference to an antecedent
principle and simultaneously instrumental in expression. As to how punishment
achieves its end of upholding the occurrent equality of rights, Gewirth is very
close to Jeffrie Murphy when he states that

A not only removes X units from B; he also adds a comparable

number of units to his own stock of well-being. For while A

benefits from other persons’ observing toward himself the

‘aforementioned restraints on their conduct, he disrupts the

equality of mutual restraint by lifting the prescribed restraints on

his own conduct; he hence derives a certain degree of additional

satisfaction. The amount of the latter is roughly proportional to
the amount A has removed from B. (Gewirth 1978, 297)

As against Hegel, Gewirth claims that punishment is itself an evil, necessary for
the greater good of restoring the rightful equilibrium under the PGC. In line with
Hegel, Gewirth acknowledges that while it is good for the threat of punishment to
deter potential criminals, the good of this end is subordinate to the justified good
of restoring the rightful equilibrium (Gewirth 1978, 299).

Gewirth’s theory is stronger than those of other modern thinkers discussed in the
Previous chapter in at least one sense. Because he has a developed hierarchy of
rights he is able to say how serious an infringement of right is. Any retributive
theory, to have practical import, must be able to say how serious a crime is.
Otherwise there can be no proportionality between the crime and the punishment.
It will be recalled that one criticism levelled at Murphy’s version of retributive
Punishment was that preference satisfaction is not measurable. Either a preference
is satisfied or it is not. Gewirth, however, links preference satisfaction to the right
actually infringed. This is good moral philosophy because in ignoring Vs right R,
C acts as if he has a right at least equivalent to R (i.e. a right of sufficient size to

be weighed favourably against V’s right in a calculus that would allow C to act as






are relative to other harms. So the trauma is much less than seeing one’s family
slaughtered, less than being held up at knife-point but more than having
“Liverpool F.C.” graffitied on one’s wall. The parameters are general because it
is impossible to measure precisely, in this case, trauma. We may know that trauma
1 is less than trauma 2 and greater than trauma 3, without knowing the exact
“distance” between two traumas on a scale. This issue is one for the power of
empathy on the part of those agents acting as judges. If the victim suffers an
unusual reaction to an offence, such as a heart attack, or malnourishment because
he was in fact very poor, then the criminal can be held responsible for these
additional harms insofar as they were foreseeable, bearing in mind that to a slight
but definite extent it is always foreseeable that a reckless exploit will go awry. The
point for the moment though, is that to a general extent, and relative to other

harms, the magnitude of harm done by a particular crime can be measured.

It is my contention that the unbalance in the value of right is equivalent to the
magnitude of the harm done by crime. This is because in making calculations
about future projects the agent will have to take into account the additional factor
of crimes like the one experienced. By taking away the security of an occurrent
Tight of a particular weight the criminal forces the victim to question the ongoing
value of such rights. If the victim has his hubcaps stolen and nothing is done about
it he will thereafter find the protection offered by his rights to minor property less
valuable in pursuing his agency. Those rights have been devalued. The imbalance,
from the point of view of the victim, in the value of his right is equivalent to the
amount of his right(s) which has been breached. This can also be seen in terms of
What I have called the value of the substance of a right. Particular right R ought to
be effective against all rights less important than it within Gewirth’s hierarchy. By
Calling it into question the criminal has, as it were, removed from thé victim a
trump card of a particular value.”® To extend this metaphor, the victim is put in a
Position where it is as if he can no longer rely on the eight of hearts to beat lower

cards. Thus, the loss which the victim has experienced (that which punishment is

———

® In fact, as I have already pointed out, he has not removed the “card” (i.e. the right) but he has
Made the victim believe that it has been removed, which, from the victim’s agency related point
°f view, amounts to the same thing,
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to reétify) is equivalent iﬁ value to the particular right which the criminal has

overridden.

2.1.4 The move from the particular victim to Potential Future Victims (PFVs

It could very well be objected to the theory so far presented that the one crime
which is rendered ﬁnmune from punishment is the most serious of all, namely
murder. In this case there is no surviving victim with an ongoing dispositional
interesvt.in the infringed right (not to be killed against one’s will). Therefore, as
there is no meaningful sense in which the equilibrium of the victim’s dispositional
Jinterest in the right not to be murdered can be restored, the murderer ought to go
unpunished. It might also be objected that in measuring the disequilibrium as set
out above, the units offered are too dependent on the subjective make-up of the
Particular victim. However, the theory is safe from such objections. So far I have
Presented it in terms of the binary state of a criminal and his vietim. This is for
ease of discussion as much as anything else. It will now be shown that each and
every agent, as a potential future victim (PFV), has a dispositional interest in the
Criminal’s punishment. 1If this is the case it does not matter (for the justification of
Punishment) that as an empirical contingency murder does not have a surviving
Victim*! Further, the peculiar circumstances of the victim are less important in
Weighing up the harm done. The relevant measurements are the harms as viewed

from }the perspective of agents generally.
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. That which punishment defends against is a state of uncertainty as to the practical -

importance of rights and the correlative diminishment in the agent’s ability to plan
dhead and pursue his agency. The criminal creates a situation in which the

background security necessary for the voluntary pursuit of self-set goals is

e ———

?l- This also has the consequence that it does not matter, for punishment to be Justified, if the
mmediate victim of the offence forgives the criminal. This was a problem identified in Morris
(see ch. 4 fir. 65). Of course, in practice it may be hard to successfully prosecute a criminal
Where the victim does not wish to offer evidence against him. Nevertheless, it remains true that
all PFVs have a dispositional interest in the criminal being punished. This in turn may make
Sense of the practice in the English legal system of prosecuting victims who refuse to give
evidence when the case comes to trial. This is not the rationale offered within the English legal
System and so I will leave this as no more than a suggestive pointer. ‘
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Finally, I must consider how this development in my justification of punishment
avoids Duff’s objection that the wrong involved in crime is not any relative
diminution experienced by the law abiding but the very real violation experienced
by the immediate victim (Duff 1986, 212 cited above in chapter 4 section 1.3.3). 1
concede that the wrong involved in crime is the violation of right experienced by
the victim. However, this violation has dispositional implications not only for V
but for all other agents, i.e. all PFVs. The loss experienced by PFVs in my theory
(as opposed to the loss experienced by the law abiding in the benefits and burdens
theories considered in the previous chapter) is not relative; they actually lose a
dispositional interest in right because a particular right becomes less reliable for
them. To employ the example which Duff uses, the wrong involved in rape is that
it constitutes a gross violation of the victim’s personal integrity. But the wrong
With which we are concerned is that this vile act throws into doubt interests
shared by all agents; the interest which punishment seeks to restore is one vested
not only in V but also in each and every PFV.”? To employ tabloid speak it is not
only V who feels unsafe walking the streets at night after an attack. This is not to
say that each PFV undergoes the same infringement of right as V himself. No
matter how wrong that infringement is, it cannot always be undone, though where
it can be it ought to be. But there .is still the issue of the dispositional interest in
the value of the right (i.e. its ongoing reliability in protecting the actions of the
agent) and this is shared by all PFVs. This is really no more than Hegel’s point
that the particular right and the realm within which it resides are inextricably
linked, V’s dispositiohal interest in the right is one and the same as PFV’s

dispositional interest in the same right.

The point being made in this section as to PFVs is really no more than an
extension of Gewirth’s point that some interests are generic to agency per se

Tather than to particular agents. The objection that murder should not be punished

———

2In a different but related context Burgh claims that the specific right not to be raped is not one
Shared by all agents: only women have this right (Burgh 1982, 205). Even if this were the case
(‘_Vhich it is not), the point is that each and every agent has the generic right not to undergo
Violent and degrading acts against his will. Although it may be that a particular application of
this right is only appropriate to a sub-group of the class “agents”, the generic right from which

¢ application is hewn holds for-the ‘entire - class. Therefore, ‘it is correct to say that the
dispositional interest in this right is shared by all PFVs.
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itself imply immorality but given that the point of view of agency is
epistemologically prior to the point of view of contingent desire the second
statement must take priority over the first. When I talk of epistemological priority,
I mean that desire is a feature of agency rather than the other way round.
Therefore, any claim which is shown to be true from the point of view of agency
must also be true from the point of view of desire. This doesn’t mean that the
agent actually desires to do “not X in the hypothesis he explicitly desires to do
X. However, it does mean that he .must assent to the truth of the claim “it is not
good that I do X”. The agent, as an agent, is necessarily committed this statement

in any event. (On this issue see also Beyleveld 1991, 106-108.)

Punishment is the defence of the antecedent and ongoing legitimate expectations
of the PFV. As has already been argued the PFV’s expectations remain morally
legitimate throughout. What punishment seeks to rectify is an attack on the
empirical or practical legitimacy of the PFV’s expectations. The PFV demands
that the criminal be punished by way of defence of his ongoing dispositional
interest in the particular right. PFV’s right to physical integrity does not lapse
With an attack: he has a continuing expectation that he will not be assaulted. It is

C who has thrown into doubt how realistic this continuing expectation is, and it is
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therefore against C that the right (dispositionally viewed) is defended. Punishment -

Testores to 'PFV, insofar as is possible, the antecedent security that his right gave
Tise to. This security is founded in legitimate expectations as to how the world
Will act towards him. Iﬁdeed, once punishment is shown to be justified,
Punishment for infringement becomes one of those legitimate expectations.
Punishment does not make the situation as if C had not infringed his right but it
does make the situation one in which the right is treated with a degree of
Seriousness and in which a precedent is set that any attack on the right will be met
With defence. This allows PFV to plan ahead with a renewed degree of confidence
in the ‘practical relevance of his right which would not be the case if every breach
of the right was met with indifference. It is recognition of the fact that rights do
have this double aspect both, occurrent and dispositional, that allows punishment

to be a proper defence of the right rather than a gratuitous post hoc revenge. As
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features of agency. However, when it comes to deriving a practical hierarchy of
legal-moral rights some rights will be seen to be of more importance than others.
Thus, while the right not to be assaulted is an absolute human right, it is not as
important as the right not to be killed. Being killed is a bar to agency in a way
Which an assault is not. Certainly, while the agent is being assaulted his freedom
and well-being are being denied but he has the potential to regain his freedom and
Well-being in a way that the murder victim does not. For the same reason a brutal
beating infringes a more important good than a slap in the face albeit that both
8ssaults deny freedom and well-being. Similarly, within the category of well-being
there is a hierarchy of goods from the basic to the non-subtractive to the additive.
This entails, for example, that the goods of shelter and food are more important
than the good of owning a CD player, even though you would deny me a good
(and infringe a legal-mgral right) if you stole my CD player.

4 Harm (the denial of good) of magnitude H may be perpetrated
in defence of E, so long as H <= G

The criminal sets up (i.e. is responsible for) a situation in which V’s right is not
Observed. In this situation it may be the case that all V can do to defend his good
is attack C. He may only be able to stop him burgling his house by fighting him off
Or he may only be able to stop C killing him by killing C. This is permissible
because it is C who has brought aBout this situation where only one agent’s goods
Can prevail: either V lets. his rights be trampled br he hits back. In this situation it
is not arbitrary for us to prefer the interests of V to those of C because it is C’s
fault that any incompatibility arose in the first place: he ought to have chosen not
o attack Vs goods.‘ However, because of the hierarchy of goods and the
Consequent hierarchy of rights it would be wrong for V to imposg on C a harm
Breater. than the harm with which C threatens him. Thus, he cannot kill C to

Protect his car.

199



$$

$ 8

+ *

1M

% VF

(F? <

%1

C??



201

8 The state is that mechanism which ensures that the dictates of
the PGC (including S) are given effect.

This much follows from the deﬁhition of the legitimaté state as considered in the

introduction to this thesis.

9 The term “may” in 4 exists because PFV may waive S but it is
definitionally not the case in the instance of crime that PFV has

waived S.

It is always open to an agent not to defend his good or indeed to grant another
agent permission to ignore it. In both cases he waives his right (in the first
instance implicitly, in the second explicitly®). However in the instance of crime
the victim cannot have waived his claim to the trampled good because otherwise a
crime would not have been committed. This much follows from the definition of
crime as the deliberate breach of a legal-moral right. Where a right is waived it

cannot be breached.

10 From the perspective of the state defence of R is not optional

but mandatory because the state must not allow -S.

Because V has not waived his right the state is charged with doing something
about the breach (Hegel earlier brought us to this same point).' Furthermdre, the
aspect of the right which we are now considering (the generic-dispositional aspect
of the right)-is shared by all PFVs and it is certainly not the case ihat all PFVs
waive their right in perpetuity. The state must not allow that “it i Is not the case
 that C must not attack R”. It must restore the force of R and hence of the claim S.
It achieves this by restoring to PFV the generic-dispositional aspect of his good.
This is the ability to rely on his claim to that good (his right) to a certain extent to

inform the way that others behave. This behaviour includes .acting towards the

% NB this is not to say that just because V offers no resistance to attackk he is waiving his right
not to be assaulted. All I am contending is that an agent can waive his right either by
manifesting a certain attitude towards that right or by explicitly saying “I waive my right”.



right so that it is given a certain position within a hierarchy of rights. For the state
to fail to give the right this importance would be a direct contravention of the
PGC and this is impermissible because the state derives its legitimacy from that

principle.

11 State defends R by inflicting H (= -G) on C; anything less
concurs with -S by failing to give E its proper worth, G.

The harm inflicted on C is first permissible because of the argument under point 4
above and thence mandatory because the state (unlike V) cannot grant a
permission that -S. The infliction of harm defends R by giving R its due worth and
by making it effective for PFV. Punishment gives R its due worth by defending it
to the extent that it has value against other goods. This is not merely some
symbolic display of how important the right is. Without defending it to the correct
amount the state effectively concurs with -S and by its actions states that PFV

does not have the right.

From the point of view of the state punishment is a necessity. I have already
argued that from the point of view of both PFV and the criminal the statements
involved in claiming a right and in the commission of crime are incompatible. The
state, which is charged with bringing the relationships between individual agents
into line with the PGC, cannot tolerate this situation. Just as the criminal in
committing his offence makes the claim that “PFV does not have R” so the state
that fails to respond to crime makes the claim ‘PFV does not have R”. In
punishing C, the state acts decisively between PFVs claim “I have R” and the
ongoing force of C’s claim “PFV does not have R”, That claim has ongoing force
precisely because so long as the state does nothing, and therefore acts with
complicity regarding the claim, PFV cannot act with any reliability on his own
necessarily made counter claim. Punishment is a defence of PFV because it
manifests a evaluative attitude on the part of the state towards PFV’s right. It
gives it its due importance in defending it to an exact extent. Furthermore, it is

itself a statement to the effect that, given that it cannot be true that “PFV has R”
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and that “PFV does not have R”, the state will prove that “PFV has R” is the case
by defending the claim against the actions manifesting the counter-claim. R is
restored to PFV because its value to h1m (i.e. its reliability as a protector of
agency) is restored when he can plan ahead in the knbwledge that R will be

treated seriously by the state.

It might be objected that punishment viewed in this way does not do enough
because it cannot restore full certainty to the PFV and there are aspects of the
psychological harm, particularly in the more vile crimes, which will never be
undone. The correct response to this is to acknowledge the truth of the objection
but to hold that nevertheless punishment is as much as the state can do to undo
that harm and that the state must do whatever is within its legitimate power to
restore the equilibrium as discussed. The psychological trauma caused by crime,
while serious, is not the aspect of harm with which we are directly concerned. It
could be that psychological trauma prevents the immediate victim (and even his
friends) from ever operating with the same degree of confidence in his right.
However, from the perspective of PFVs, what is important is that the right is seen
‘tobe wortfl protecting to a set extent. This at least allows that in making everyday
calculations the right has a certain dependability. We have here a distinction
between the contingent characteristics of the particular victim (viz. that he is
aﬁ‘ected in a certain detrimental way by the crime) and the necessary
characteristics of the PFV (viz. that he is committed to his right and demands that
it be given protection). Of course, it would be wrong to belittle the contingent
harms done to the immediate victim of an offence but their undoing is not the
purpose of punishmént. Much confusion (and much frustration with the attempt to
justify punishment) is caused 'by the supposition that this is punishment’s function.
It is human nature, which isa coritingency, which prevents a right ever having full
dependability. It must be incorrect to conclude that because the state cannot fully
undo the harms of crime it ought not to undo them at all. A common objection to
punishment is that it doesn’t actually undo the harm of crime because that harm is
in the past. The theory I have presenfed here shows in what way it might make

sense to say that punishment has a legitimate function in undoing the harm of
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about the state of affairs in which only one right can be respected. It is therefore

just that we make it his right which gives way.

It is tautological but nevertheléss an insight to say that a right is worth defending
to the extent that that right has worth. To defend it to a lesser extent would be to
take the right less than seriously: to ascribe to the right less worth than it actually
has. What PFV demands is not that the fact that he possesses his right be
reiterated because this was never in any doubt: no action of the criminal’s changes
the truth of the statement “PFV has R”. What PFV demands is that his right be
given worth by being defended to the extent that it has worth.

2.2.3 Is this theory of punishment deterrent in justification?

The ultimate test of whether a theory is deterrent in its justification of punishment
is whether it matters (to the justification) that criminals are actually deterred by
the punishment or threat thereof. If punishment can be justified irrespective of

deterrent considerations then it is not correct to typify it as a deterrent theory.

It is my contention that the justiﬁcation of punishment offered above is not
deterrenf. The purpose of punishment is not to deter the crime: it is already too
late for this. The purpose of punishment is to restore the value of the right. If each
breach is met with indifference then the right is not given its worth and hence has
no reliability as a safeguard to action. Punishment ensures that, relative to a
background of society which will have more or less respect for rights, the right
maintains its value as an agency protector.®* It does this by defending the right
against those who would render it less reliable as a protector of agency.
Deterrence is relevant to such a defence but does not determine its success. Other
factors, such as something being seen to be done, the punishment reflecting the
importance of the right, the preventative effect of certain punishments, or the
sense of closure, will also be of significance. It might be objected that unless
punishment somehow deters agents from infringing the PFV’s right then it does

%4 It is the role of other state institutions to increase the background respect for rights and ensure
that the state comes ever closer to the ideal model of society governed under the PGC. -
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not alter that right’s value (i.e. its ability to protect the agent’s necessary goods).
But this objection only holds where the right-value in need of restoration is
conceived in terms of an occurrent interest. The force of my argument is to focus
on a dispositional interest in the value of right which is ongoing and once
breached is breached in an ongoing sense until restored. Consider the following
analogy with self-defense. Individual B is the second weakest member of society.
Individual A is the weakest. A attacks B with a knife and in the course of
defending himself B kills A. B is now the weakest member of society. The fact
that B successfully defended himself against A will not now deter other members
of the society from attacking B because B has become the weakest and it is to be
supposed for the purposes of argument that each other individual is aware that he
will easily overcome any defence mustered by B. Does this fact mean that B was
unjustified in defending himself against A? Of course not. The self-defence
exercised against A was justified solely by considering that B had a right which
was in danger of being thwarted if not defended against a wrongful attack. The
potential of the defence to alter the way others act towards B is irrelevant to the
justification of self-defence. Simﬁérly, punishment is justified simply by the fact”
that there is an ongoing and Wrongﬁ.ll infringement of PFV’s right which unless
defended against renders that right value-less to the PFV. The purpose of
punishment is not to alter the way that others act towards PFV but to alter the
way that C is acting towards PFV. The unpunished C is responsible for the
present situation in which PFVs right is of reduced value to him as an agency

protector.

3 Conclusions

I stated at the outset that this thesis was part of a tradition which conceives of the
justification of punishment in terms of its ability to restore a pre-crime
equilibrium. Many claims have been made in the name of that tradition and I now
wish to examine some of these in the context of the argument developed above.
This will serve the dual purpose of establishing my position within the tradition
and offering a modern interpretation of some dicta which are, on the face of it,

highly problematic.
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3.3 Findlay states that Hégel’s theory of punishment is an impressive arch from
which the keystone is missing. I contend that my theory offers the keystone which
Findlay identified as lécldng in Hegel’s original attempt to construct a justiﬁcaiion
of punishment. The secret to this is recognising that agents have an ongoing
interest in a right once breached; this interest is in the dispositional value of right.
This interest is restored where the state acts with a certain degree of seriousness
towards the right by defending it. This defence takes the form of punishment of
the criminal. Thus punishment restores equilibrium in the sense of returning PFV
to a pre-crime position where he was sure that his right had a certain value against |

the aspirations and actions of other agents.

3.4 In the shipwreck example Kant states that there could be no f)unishment in the
case of two shipwreck victims fighting for one place on a plank where one
effectively kills the other by saving himself. I have already offered an explanation
of this within Kantian terms. I now wish to suggest that whatever reasons Kant
had for making the claim, the conclusions which he drew are sound within my
own justification of punishment. Principally, the hierarchy of rights which Gewirth
offers is of rights to the gepeﬁc features of agency, which all agents necessary
hold to be goods. As between A’“s possession of the good of life and B’s
possession of the same good there is no good ground for preferring one to the
other. In a punishment situation we prefer PFV’s interest in right to C’s because C
is responsible for bringing about the situation in which only one right can prevail.
Ex hypothesi this is not the case in the shipwreck example. The PFV has no
dispositional interest in the value of right breached in the shipwreck case because,
if through misfortune the situation were to happen to him, he is just as likely to
end up on the plank and safe as oﬁ‘ it and drowning. PFV only has a concern in
“the victor being. punished if that victor has caused him to doubt the value of a
right which he possesses. PFV does not possess a right that other agents give up

their lives just to save him.

3.5 Perhaps the most problematic dictum within retributive theory is Kant’s

insistence that even if we were to disband civil society tomorrow, we must
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execute the last known murderer in prison and that unless we do this we share in
his blood-guilt. Indeed, I suspect that this dictum has caused many theorists to shy
away from any justification of punishment which calls itself retributive. I also
believe that what Kant says is true.” PFV’s right does not stand or fall with civil
society; it is a feature of agency rather than a feature of any social structure. Nor
does PFV’s dispositional interest in the value of right stand or fall with civil
society. To revisit the anomic territory employed already as an example in this
chapter, the agent has an interest in seeing his right given its due weight
notwithstanding that in such a country this is not going to happen. The empirical
vicissitudes of the world do not impinge upon the rational force of the agent’s
rights based claims. Thus, the fact that civil society is on the verge of break up
does not lessen PFV’s insistence that the substance of his right be recognised.
This also goes to show that the theory of punishment that I have offered is not
deterrent in justification. C must be punished in this example notwithstanding that
no one will be deterred by his punishment. The purpose of his punishment is to
establish, and give effect to, PFV’s right. So long as there are agents there will be
an interest in punishing the infringement of a particular agent’s right.

3.6 Finally, having staked a place within the tradition which seeks to justify
punishment in terms of balance, I wish to argue for my position within the rights
theory of Alan Gewirth. After Gewirth, on the basis of rational agency, We can
conclude that agents have categorical rights to their freedom and well-being. After
Beyléveld and quwnsword and on the basis of rationally based ﬁghts; we can
derive a substantive and grounded theory of law.. Logically, from the notion of

law we can derive a notion of crime. On the basis of a limited notion of free-will

% NB I believe it is true-in the formal sense that in such a hypothesis punishment is still an
obligation from the point of view of the state. I do not believe that my own -justification -of
punishment necessarily justifies the particular punishment of execution. It has not been my
purpose to build on the justification of punishment in principle, to show exactly which
punishments are necessary in each case, althoughi it is a necessary feature of my justification of
punishment that proportionality is required. However, I believe that there are punishments other
than the death penalty which are proportional to the offence of murder (such as life
imprisonment). I further believe that for contingent empirical reasons-(such as-the possibility
that in judging someone guilty we may be wrong) we ought not to impose the death penalty. My
purpose in considering this point of Kant’s is to show that what he says is not some-atavistic
nonsense. Of course in the actual situation of civil society’s imminent dissolution, we might
have more pressing concerns than properly performing all outstanding punishments.



we can give meaning to the claim that a particular agent is responsible for the
actions which he performs. On the basis of the notion that rights have a
dispositional value we can conclude that, where possible, this dispositional value
ought to be maintained and where diminished, ought to be restored. The interest
in the dispositional value of a right is restored where that right is defended to the
extent of its value against the agent who puts its value in doubt. Therefore, there
is something intrinsic to the case of an offender who has committed an offence

which justifies state intervention.

The End.
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