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ABSTRACT

This study examines how HR practitioners in the UK and Australia make sense of and
approach employment laws in private sector organisations. The current HRM literature
suggests that all HR practitioners and organisations respond to and comply with
employment laws in the same way, and that compliance is straightforward and
necessary to secure organisational and social legitimacy. However, despite the well-
recognised tension between social legitimacy and the demand for managerial autonomy
and flexibility, the approach taken by HR practitioners to employment laws has not been
empirically explored. Through semi-structured interviews with HR practitioners and
specialist employment lawyers this qualitative study addresses that gap. The
institutional logics perspective is combined with sensemaking theory to comparatively

examine contextual influences at the micro-level of HR practice.

Contrary to the assumptions in the HRM literature, the findings reveal that HR
practitioners in both the UK and Australia have to contend with institutional complexity
and balance the goals and values of different institutional logics when approaching
employment laws. In both countries HR practitioners had to balance legislative
requirements (state-based logic) with business goals and demands from management
(corporate-based logic). This thesis argues that this balance is achieved differently by
HR practitioners in the two countries and is connected to the multi-level and interrelated
‘constellations of logics’ drawn on by the participants. For UK participants, the
corporate logic and demands from senior management appeared to dominate and shape
how they identified, interpreted employment laws and the action then taken. In contrast,
the Australian institutional environment appeared more diverse, better enabling HR
practitioners to mount effective arguments for compliance. The findings emphasise how
HR practitioners are embedded in organisations and the wider institutional context, and
also how the dominance of a corporate logic can effectively stymie compliance with

employment laws.
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CHAPTER 1

Introduction

Human resource (HR) practitioners are commonly employed by private sector
organisations and have a role to play in relation to employment laws and the handling of
internal matters that are required by or connected to the requirements of such laws
(Markoulli et al, 2017). However, despite practitioner involvement and interest in this
topic there have been few studies into how HR practitioners approach these laws in

practice.

1.1 The HRM literature: role evolution, assumptions and theory

HR practitioners have been traditionally associated with a legal role, which can be
traced back to the days of personnel management and industrial relations (PM&IR). The
legal aspect of the PM&IR function may be connected to the increase in the number and
scope of employment laws and collective representation of workers by trade unions in
the 1960s and 1970s (Berridge, 1992; Brown et al, 2000). At this point in time those in
the PM&IR function were responsible for the interpretation of these new laws and
maintenance of union relationships (Legge, 2005; Marchington, 2015), which
Torrington and Hall (1987: 8) describe as “legal wangling”. However, with changes in
the global economy and a major shift in UK government policy in the 1980s toward a
more hostile environment for trade unions, the underlying purpose of the PM&IR -
increasingly known as the HRM - function appeared to shift to an increased focus on the
efficient achievement of business, and often financial, objectives (Beer et al, 2015;
Brown et al, 2009; Casio, 2005; Kochan, 2007; Storey, 1992; Torrington et al, 2017).
The evolution to ‘strategic’ HRM arguably occurred in the US in the mid 1980s
(Kaufman, 2015), and had taken hold in the UK and Australia by the late 1980s (Brown
et al, 2009; Jackson et al, 2014; Kaufman, 2007; Legge, 2005; Marchington, 2015).
Strategic HRM is seen to concentrate on, “...the relationship between HRM and firm
performance” (Kaufman, 2015: 396), and the effective management of the

organisation’s ‘human’ resources in order to achieve this objective.
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The changing emphasis regarding the purpose of the HR function arguably led to
Ulrich’s (1997) business partner model for HR practitioners. This model is recognised
as the dominant contemporary role framework for HR practitioners in the UK
(Caldwell, 2003; Francis and Keegan, 2006; Marchington, 2015), and of considerable
influence in Australia (AHRI, 2016; Sheehan and De Cieri, 2012). While this model
included, for example, the HR practitioner as employee champion or advocate, involved
in representing employee interests to management, the ‘strategic partner’ role appears to
have dominated (Francis and Keegan, 2006). The strategic framing of the HRM
function is seen to have led to preoccupation with how HR practitioners contribute to
organisational performance (Beer et al, 2015; Boxall and Purcell, 2000; Legge, 2005;
Sheehan et al, 2014a) rather than the legal and regulatory aspects of HR practice
(Harris, 2005). While the tension and paradox between the different roles that HR
practitioners are meant to fill is well recognised, even by Ulrich (1997; Kryscynski and
Ulrich, 2015a and 2015b), there is little discussion in the HRM literature of what this
may mean for the way in which HR practitioners approach employment laws and
compliance. The HRM literature itself also reflects this tension, with some arguing HR
is responsible for compliance (Beatty et al, 2003; Cascio, 2005; Wright and Snell,
2005), while Ulrich et al (2015: 3) claim it is a “historical myth” that HR practitioners

ever had such a role.

One reason for the lack of attention to the legal role of HR practitioners in the HRM
literature may be explained by assumptions that compliance occurs and is
straightforward. For example, there are references to how there is, “no choice” (Cohen,
2015: 213) but to comply and that, “adhering to the law is not optional” (Parkes and
Davis, 2013: 2413). In turn, these assumptions may be explained by the theoretical
understanding of how laws are handled by HR practitioners and organisations. The
HRM literature focuses on what has been termed ‘old neo-institutional’ theory (Lewis et
al, 2019), which presents laws as determinative of practice as they are considered to
impose an ‘iron-cage’ (DiMaggio and Powell, 1983) over practice. As all organisations
should comply with the same laws, all organisations are considered to comply in the
same way, with those laws assumed to have a homogenising influence over the

approach by HR practitioners. In addition, compliance with employment laws is
13



considered necessary in order for the organisation to appear socially legitimate (Boxall
and Purcell, 2016; Paauwe, 2004; Paauwe and Boselie, 2007). While the HRM literature
does recognise the potential for tension between the socio-political goal of social
legitimacy and more economically focused goals of obtaining cost-effective labour and
maintaining organisational flexibility (Boxall and Purcell, 2016; Paauwe and Boselie,
2007), there is little consideration of how these tensions may be resolved in practice.
Boxall and Purcell (2016) tentatively recognise that not all organisations prioritise
compliance in the same way, but this is generally presented as a problem for specific
low-pay sectors and smaller organisations (that may be less likely to have a dedicated

HR function).

In summary, there is a dearth of research into how HR practitioners make sense of and
approach matters governed by employment laws. The focus in the HRM literature on
the structural and supposedly deterministic nature of law, and the perception that it
seamlessly transfers from the external environment into HR practices and action, may
account for the limited theoretical discussion and lack of research interest into the role
played and approach by HR practitioners to employment laws. If it is assumed that what
the law says is what happens, then this would suggest there is little to examine.
However, the tension and potential incompatibility between the different roles and

demands that HR practitioners are expected to satisfy are not just an academic concern.

1.2 Where was HR?

If HR practitioners are involved in the straightforward and unproblematic transmission
of employment laws into practice, then there should be few successful claims by
(ex)employees against their employers. Moreover, there should be few situations that
raise the question of ‘where was HR?’. However, over the course of this study there
have been high profile examples of where organisations (and the HR practitioners
employed by them) appear to have taken a flexible approach to compliance. These
include: the “extremely disturbing” (Business, Innovation and Skills Committee, 2016:
3) employment practices of Sports Direct, which included failure to pay the minimum

wage, alleged health and safety breaches and penalisation of employees who took sick
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leave; and the naming and shaming of almost 180 employers that failed to pay the
minimum wage, including organisations such as Wagamama and Marriott Hotels
(Department for Business, Energy and Industrial Strategy (DBEIS) et al, 2018).
Additionally there has been increased public and policy interest arising from the #me
too movement and a related concern about the use of non-disclosure agreements
(NDAs) to silence individuals subject to sexual assault, harassment and discrimination
in the workplace (Women and Equalities Committee (WEC), 2019). Indeed, in an article
published by the US based Society for Human Resource Management, J. Taylor (2018)
argues that ‘where was HR?’ is a fair question and that HR should do more to foster safe
and respectful workplaces. However, there is little consideration of the practical
challenges that HR practitioners may encounter if they attempt to enforce such
requirements. While these examples occurred after the commencement of and did not
motivate this study, they are arguably symptoms of a wider issue that this study did set

out to explore, of how HR practitioners make sense of employment laws.

It was the seemingly straightforward and trouble-free presentation of HR’s legal role in
the HRM literature that motivated this study, as this depiction did not reflect my
experience of working as a specialist employment lawyer in the UK and Australia, and
as a HR manager in Australia. My experience in these roles included seeing an
organisation set aside a ‘litigation budget’ because it knew it was not dismissing
employees fairly. It also included seeing a HR practitioner give in to internal pressure
from management to make a pregnant woman redundant simply because she was going
to take maternity leave. The HR practitioner involved attempted to blame my legal
advice and falsely claimed I had approved this course of action, when it transpired that
she had been pressured by the manager of the department involved to adopt this
approach. These experiences meant that when I first reviewed the HRM literature to
examine how it discusses employment laws for my Masters dissertation, I was struck by

the apparent divide between the academic HRM debates and what happens in practice.

When I returned to England after eight years in Australia I was surprised by the
comparatively low level of legal rights to which employees were entitled in the UK, and
scant attention given to the existence and protection of those rights in the media and by

political parties. With personal experience of how HR practitioners approach
15



employment laws, this apparent lack of interest and concern raised wider questions
about what is influencing the way in which HR practitioners make sense of these laws
in practice. The examples given above suggest that regardless of what the law may
require or legal advice received managers may be reluctant to comply with employment
laws, which compete with other priorities. This can place HR practitioners in a difficult
position as they manage conflicting demands and expectations. However, the HRM
literature pays little attention to the potential practical challenges and difficulties HR
practitioners may face in the management of situations that should be governed by

employment laws. It is this gap in the literature that this thesis aims to begin to address.

1.3 Theoretical background

The ‘old neo-institutional’ theory currently used in the HRM literature does not appear
to provide much assistance in terms of explaining the potential problems with
compliance, indicated above. A theoretical perspective was needed that specifically
recognised the importance of the institutional context and that offered a lens through
which to explore any tension between the different demands HR practitioners may face.
As is also highlighted by Lewis et al (2019), more recent advances in institutional
theory, in particular the institutional logics perspective, appear well suited to HRM
scholarship. This perspective provides a suitable theoretical grounding for this study, as
it links the macro-level touched upon in the HRM literature with the micro-level of
individual action, also bringing agency, not just structure, into consideration. It
recognises that human practices are not the direct instantiation of, for example,
employment laws, and in order to have effect institutions need to be made sense of and

interpreted (Binder, 2007; Thornton et al, 2012).

While the mainstream HRM literature tends to assume that laws are straightforward and
compliance happens, insights from other academic disciplines (legal, socio-legal,
employee / industrial relations) highlight problems with this presentation and the
important role played by individuals in how laws are enacted. Legislation may be
ambiguous, laws need to be interpreted, what constitutes compliance can be constructed

by individuals, and law-in-action may be very different from law-on-the-books (for
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example: Baek and Kelly, 2014; Black, 1997; Collinson and Collinson, 1996; Edelman,
1992; Moorhead et al, 2019; Parker, 2009; Suchman and Edelman, 1996). Writing from
a socio-legal perspective, Larson and Schmidt (2014: 1) helpfully emphasise how the

(13

law is not, “...majestically separate and uniquely powerful”, and that the way it
operates, “...remains connected to the messiness of the daily life of politics, culture,
economic activity, and social relations”. These insights point to the potential influence
of non-legal institutions on the way in which HR practitioners may make sense of not

only employment laws, but also their position and role within the organisation.

The institutional logics perspective recognises the existence of a multi-level (macro,
meso-field, organisational and micro) and inter-institutional environment, with each
institution (such as the state, corporation, market and profession) having its own
specific logic and overarching rationality. This is important, as what ‘makes sense’ to an
HR practitioner in a matter involving employment law is likely to depend on which lens
it is seen through, whether that be, for example, the lens of a state, corporate,
community or professional logic, or some combination. An oft-cited definition of
institutional logics is provided by Thornton and Ocasio (1999: 804), who describe them

(13

as the, “...socially constructed historical patterns of material practices, assumptions,
values, beliefs and rules by which individuals produce and reproduce their material
subsistence, organise time and space, and provide meaning to their social reality”. This
perspective integrates the structural, symbolic and normative aspects of each different
institutional logic, and no single logic is assumed to be determinative of practice
(Thornton and Ocasio, 2008). Each individual logic is seen as having its own set of
goals, demands, values, vocabulary of practice and associated identity (Thornton and
Ocasio, 2008; Thornton et al, 2012). Rather than an area of practice being governed by
only one logic, Goodrick and Reay (2011) highlight how there may be multiple
institutional influences that form a ‘constellation of logics’. The logics that make up the
constellation may complement each other, or they may prescribe incompatible and
conflicting sets of values, goals and prescriptions for behaviour, which has been
described as ‘institutional complexity’ (Greenwood et al, 2011). Individuals are seen as
‘embedded’ in their institutional context, including the organisation they work within

(Moorhead et al, 2019). However, institutional scholars also point to how a multiplicity
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of logics may open up ‘space’ (Waldorff et al, 2013) and enable individuals to exert

agency.

Given the well recognised tension between the goal of social legitimacy and legal
compliance, and the more economically motivated goal of managerial flexibility and
autonomy in handling of the workforce (Boxall and Purcell, 2016), the potential to
account for incompatibility between values and goals is important. This study
deliberately sought to avoid the assumption in the HRM literature that a particular logic
(state-based) governs practice. Accordingly, it does not presuppose which logics
influence HR practitioners. Instead, the intention was to examine how individual HR
practitioners make sense of employment laws and to identify the institutional logics that
influenced them. This approach follows Reay and Jones (2016), who refer to taking a

bottom-up approach to the capture and identification of relevant constellations of logics.

Of the different levels of the institutional environment, the micro-level has received the
least attention (Lewis et al, 2019; Powell and Rerup, 2017; Waldorff et al, 2013).
Moreover, additional concepts are necessary to examine how individuals navigate the
institutional environment (Bévort and Poulflet, 2015). For the purposes of this study,
sensemaking appeared most appropriate as it is concerned with how individuals
rationalise and justify action taken, positioning this process in terms of their own
identity and expectations of others (Weick, 1995; Weick et al, 2005). Sensemaking is
also occasioned by complexity, where there may be different cues and influences that
need to be made sense of (Weick, 1995). This is particularly useful to this study, as
sensemaking is recognised as being occasioned by situations that are ambiguous, where
there are conflicting goals, different value orientations, paradoxes and tensions (Weick,
1995). The tension between the different roles that HR practitioners are expected to fill
may present such a situation. In terms of the connection between institutions and
sensemaking, Weber and Glynn (2006) present a framework of institutionalised
typifications in sensemaking. This framework elevates the role of the social and
historical context in shaping individual sensemaking by focusing on individual identity,
the situational cues perceived as important and relevant, and the action taken (discussed

more in chapter 3). Weber and Glynn (2006) argue that institutions provide the building

18



blocks of and are interwoven with the process of individual sensemaking, as they shape
the form of interpretation engaged in and the way individuals communicate. This study
builds on and extends Weber and Glynn’s (2006) framework, adapting it to help provide
a structure for analysis of the data; the conceptual framework used in this study is set

out in more detail in chapter 4.

1.4 The research questions and research design

This study aims to address the knowledge gap in the HRM literature in terms of our
understanding of how HR practitioners interact with employment laws. It seeks to
identify the influences on HR practitioners when it comes to handling and making sense
of matters covered by employment law and that shape the action taken. To do this, the
study departs from the current theoretical approach discussed in the HRM literature, and
instead adopts the theoretical perspectives of sensemaking and institutional logics. The
study will provide an understanding of the influences on HR practitioners, contributing

to the HRM literature and providing data that may be expanded upon in future research.
The review of the mainstream HRM literature and additional insights drawn from other
academic disciplines, examples of which are given above, led to identification of the
primary research question:
How do institutional logics influence the way HR practitioners make sense of
and apply employment laws in practice within the context of private sector
organisations in the UK and Australia?
The following sub-questions were also identified:

« Which logics influence the approach taken by HR practitioners in each country?

« How do the identified logics impact on HR practitioner work-identity, the way they

make sense of situations involving employment laws and the action taken?
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« How do concerns about social legitimacy influence the approach taken by HR

practitioners toward employment laws?

In examining these research question this study makes several contributions. It
examines a gap in knowledge in the HRM literature in terms of our understanding of
how HR practitioners make sense of employment laws - a ‘black box’ area of HRM
practice. Using the institutional logics perspective, and focusing on the micro-level of
individual HR practitioner sensemaking, it provides a contextualised understanding of
the institutional environment within which HR practitioners operate. It builds upon
Weber and Glynn’s (2006) insights into how institutions provide the building blocks and
are interwoven with how individuals make sense of different institutional influences,
providing a fine-grained analysis of the importance of the entire institutional
environment in which HR practitioners are located. Accordingly, it also contributes to
the institutional logics literature in terms of deepening our understanding of how

individuals manage and make sense of institutional complexity.

This study adopts a critical realist ontology (recognising the potential variety of
influences on individuals and the interplay between structure and agency) and
interpretivist epistemology. A qualitative methodology is used to explore the
experiences, understanding and perceptions of the participants and to connect these
findings to contextual features and institutional logics. A comparative research design
was adopted, as comparison of findings from two different contexts helps with
identification and isolation of the enabling and constraining influence of different
institutional logics on HR practitioners, and the way they made sense of employment
laws. From the institutional logics perspective, Waldorff et al (2013) highlight how
comparing and contrasting the constellations of logics in two different countries and
how they impact action can help identify patterns and influences that may otherwise go
unnoticed. In relation to sensemaking, Maitlis and Christianson (2014) also argue that it
is helpful to compare findings from different cultures in order to explore the situational
cues that may trigger and inhibit sensemaking. The choice of countries was shaped by
the researcher’s experience of working in the two countries, but also because they share
a number of similarities. They both operate under a common law legal system, have a

developed economy and well established HR professional associations. However, as
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indicated above, there also appear to be differences in terms of concern for and interest
in employment rights. Interviews were conducted with HR practitioners and also
specialist employment law lawyers, the “compliance professionals” identified by

Edelman (2004: 239).

1.5 QOutline of the thesis

This section gives a brief overview of the organisation of the thesis, which is divided
into 9 chapters, and an overview of the aims of each chapter, including the key
arguments and themes for each part of the thesis. A précis of each chapter is set out

below.

Chapter 2 sets out a detailed review of the mainstream HRM literature and theory in
relation to HR and the law. This chapter focuses on: contemporary HR role
formulations; the potential for role tension between a strategic focus on facilitating the
achievement of business objectives on one hand, and the goal of social legitimacy (and
legal compliance) on the other; the dominance of a purely structural understanding of
the relationship between HR practitioners and the law (based on neo-institutional
theory); and the little that is known about the way HR practitioners approach
employment laws. It then explores insights from other academic disciplines that
highlight the potential ambiguity of law and how laws do not simply determine practice,

as is generally assumed in the HRM literature.

Chapter 3 then presents the theoretical approach adopted in this study. It argues that the
sensemaking and institutional logics perspectives offer a more suitable theoretical lens

for examination of how HR practitioners apply employment laws.

Chapter 4 sets out the research design. It addresses the critical realist and interpretivist
research philosophies that shaped the qualitative and comparative design of this study. It
sets out how the data was analysed thematically and how the work of Weber and Glynn
(2006) was used to develop a conceptual framework that centres on the concepts of
identity, situation, action and the sensemaking processes that connect them (see Figure

3, p.101).
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Chapter 5 provides an overview of macro and meso-level features of the UK and
Australian context that may impact on how HR practitioners make sense of employment
laws. At the macro-level this chapter focuses on the legal system, the historical
development of employment laws and the current status of employment rights and
entitlements in each country. It highlights differences in the way the state has
historically and currently approaches regulation of the employment relationship, and
how it balances the interests of efficiency and business against those of equity and the
employees. This chapter also provides background to the expressed role, purpose and
rights of various field-level actors, including statutory bodies, unions, HR practitioner

associations and the media.

Chapters 6 (UK) and 7 (Australia) present the findings from the two countries. Using
the conceptual framework discussed in chapter 4 (Figure 3, p.101), these chapters
present the interpretive analysis of the interview data and how the participants made
sense of employment laws in the UK and in Australia. These chapters examine the
work-identity of the HR participants, and how this appeared connected to the way
participants interpreted employment laws, the situational cues taken into account and
the forms of action taken. The findings chapters also identify the constellations of logics
drawn on by the participants and the features of the multi-level institutional
environment they referred to as influencing their sensemaking process. An illustration
of the multi-level and inter-institutional environment in the UK is set out in Figure 4 (p.

178), and in Australia is set out in Figure 5 (p.220).

Chapter 8 compares and discusses the findings from each country. The chapter first
considers how the findings relate to the theoretical understanding in the HRM literature.
Contrary to assumptions in the HRM literature that HR practitioners are involved in the
straightforward and trouble-free implementation of employment laws, it argues that all
the participants in this study faced a situation of institutional complexity. The way the
participants resolved this complexity depended upon the constellations of logics drawn
upon, how these logics interacted, and influences from the multiple levels of the wider
institutional environment (field-level actors and the organisation). It also focuses on

differences in the work-identity indicated by HR participants in each country, and how
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these differences may be connected to the way they then made sense of and interpreted
employment laws. Finally, it discusses the interplay between institutional structure and

individual agency.

Chapter 9 is the final chapter and concludes this thesis. This chapter answers the
research questions, sets out the contributions to knowledge, the implications of this

study and also indicates various areas for future study.

1.6 ummary and concluding remarks

There have been few studies that analyse how HR practitioners approach and make
sense of employment laws. This may be due to the heavy reliance on ‘old neo-
institutional” (Lewis, 2019) theory in the HRM literature. Laws are assumed to provide
an iron-cage over HR practice leading to homogeneity in terms of HR practitioner and
organisational responses. However, this assumption is called into question given the
tensions that HR practitioners are expected to manage and resolve, and insights from

other academic disciplines into the non-deterministic way law works in practice.

This study draws on theories of institutional logics and sensemaking to examine how
HR practitioners in two different countries make sense of employment laws. This
facilitates an analysis of how broader institutional forces interact with work-related
identity, situational cues and action taken in HR practitioner approaches to compliance
and non-compliance with employment law. In addition to contributing to the little that is
known about this area of HR practice, this study adds to the institutional logics
literature. By focusing on accounts provided by HR practitioners and employment
lawyers this study provides a nuanced and multi-level picture of the institutional
influences perceived by individuals as relevant and important in their day-to-day
practice. The next chapter provides a detailed review of the HRM literature,
highlighting problems with the way HR practitioners are currently assumed (and

theorised) to approach employment laws.
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CHAPTER 2

Review and critique of HRM literature and theory

The topic of employment law is of clear interest to HR practitioners (Markoulli et al,
2017). The website of the UK based HR association, the Chartered Institute of
Personnel and Development (CIPD), has an extensive employment law section that lists
numerous fact sheets and case law summaries (CIPD, no date-a). In 2017 the CIPD also
expanded its offering of legal assistance to members to include 24/7 access to legal
advice (Flynn, 2017). Similarly, the Australian based HR association, the Australian
Human Resources Institute (AHRI) website includes an entire section dedicated to
articles covering legal matters, in part because HR practitioners are recognised as
responsible for implementation of employment legislation (AHRI, 2012). AHRI also
provides its professional members with insurance cover (Goodear, 2014), which is
necessitated in Australia because of the potential for HR practitioners to be held
personally liable for breach of employment laws by their employer (Sheedy, 2016).
Despite practitioner interest in employment law this has not been matched by scholarly
interest into the topic of HR and its relationship with these laws (Markoulli et al, 2017),
and very little is known about influences on this role or the approach practitioners take

toward legal matters.

This chapter sets the scene for this study and reviews the HRM literature in some key
areas. It starts by examining how the role of the HR practitioner has been
conceptualised and how priorities for the role have seemingly changed over time. The
shifting focus of HR’s role has raised questions about how practitioners can manage the
well recognised tension between the many roles they are expected to play. The second
section reviews how the legal role of HR is discussed in the HRM literature, and how
legal compliance is considered necessary to achieve the non-economic goal of social
legitimacy. While compliance in order to achieve this goal is admirable, it is in clear
tension with more strategically and economically oriented goals of managerial
flexibility and autonomy. The third section then explores the current theoretical

underpinnings of discussion about HR and the law in the HRM literature. Review of this
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literature highlights how it is limited to consideration of neo-institutional theory, and
arguments that organisations need to be congruent with the external environment in
order to appear legitimate and that all organisations comply with laws in the same way.
The final section critiques this presentation and highlights reasons to suspect the
approach taken by HR practitioners toward employment law and compliance may not be

so straightforward.

2.1 The changing emphasis of the personnel management and industrial

relations (PM&IR) / HR function

Before reviewing how the legal role of HR practitioners is discussed in the HRM
literature, and how this literature theorises the interaction between HR practitioners and
legislation, it is necessary to put the general practice of HRM into context. This section
explores how ideas about the purpose, role and function of PM&IR / HR practitioners
have arguably changed over the last 50 years. It highlights how the contemporary role
formulation for HR involves the prioritisation of business objectives, and raises
questions about how this may result in tension and conflict when it comes to the

handling of legal issues.

2.1.1 The days of PM&IR

The early 2000s witnessed a brief flurry of publications that explored the changing
practical and rhetorical nature of the PM&IR / HRM function (see Armstrong, 2000;
Boxall et al, 2007; Legge, 2005). It is beyond the scope of this review to cover the full
debate about the alleged differences between PM&IR, HRM and strategic HRM, but the
changing focus and priorities of the role which have arguably taken place are relevant to

how HR practitioners may approach and interpret their various responsibilities.

The 1960s-1970s witnessed the increasing juridification of the employment relationship
in the UK (Berridge, 1992; Brown et al, 2000; Dickens and Hall, 2009). There was an
increase in the volume of employment related legislation and number and extent of

statutory employment rights, greater awareness amongst employees of those rights and
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increased militancy and organisation of unions and employees (Brown et al, 2000;
Dickens and Hall, 2009; Legge, 1978). At this point in time, when management of new
employment legislation and industrial relations became a priority for organisations, the
PM&IR function was deeply involved in, “legal wangling” (Torrington and Hall, 1987:
8). Such wangling included responsibility for the interpretation and implementation of
these new laws and management of union relationships (Berridge, 1992; Kaufman,

2007; Legge, 2005; Marchington, 2015; Torrington, 1989).

In contrast, the development of labour regulation and IR representation in Australia had
followed a quite different path (see chapter 5 for more detailed discussion), with
empowerment of trade unions and almost universal coverage of workers by complex
and comprehensive regulation occurring much earlier in the 20th century (Marshall et
al, 2009). However, Australian PM&IR practitioners in the 1960s were also responsible
for management of relationships with unions and increasingly formal employment
practices (Kramar, 2012). As a result, and unsurprisingly, the role of PM&IR was
theorised at that time as including a heavy emphasis on management of the

organisation’s legal obligations.

An influential writer on the role of PM&IR in this period was Karen Legge, who
depicted the PM&IR function as either deviant or conformist innovator (Legge, 1978).
Legge’s seminal work created a key conceptual hook for the function (Francis and
Keegan, 2006; Guest and Woodrow, 2012; Marchington, 2015). The first role, that of
the deviant innovator, can be connected to the growth of employment related legislation
and trade union activity in the UK in that period. Given the potential consequences for
non-compliance with these laws and expectations, Legge (1978) saw the need to attend
to these aspects of PM&IR practice as shifting the definition of ‘success’ to one that did
not simply focus on efficiency criteria. She saw an opportunity for practitioners to
develop legal expertise, provide associated strategic direction to their respective
organisations and consequently improve their professional standing (Legge, 1978). In
this role PM&IR practitioners would be driven by and act as the advocate for social
values and norms, challenging any dominant organisational norms that conflicted with

them. The second role was that of conformist innovator, prescient of later strategic
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formulations of HRM. In this role practitioners direct their activities to the achievement
of organisational success, with an emphasis on ensuring cost effectiveness. The actions
of the PM&IR team are shaped by organisational financial criteria and support, rather
than attempt to alter, organisational goals and values. In what may now be considered an
optimistic and vain hope, Legge (1978: 85) argued that PM&IR specialists, “...would
reject the value implications” of this latter approach. Recognising the tension between
these two positions, Torrington and Hall (1987: 10) comment that while a focus on
employee relations - or IR - (associated with being a deviant innovator) and a focus on
managerial control (associated with being a conformist innovator) do not necessarily
conflict, ““...they are seldom found in equal proportions”. A focus on the law may be
seen to involve promotion of societal values that do not always align with organisational
priorities. Accordingly, the approach taken by those working in PM&IR / HR is crucial,

in terms of how these proportions get balanced and resolved.

The importance of the legal environment to PM&IR / HR role formulations is also seen
in later models of the HR function that drew on Legge’s (1978) work, such as the
regulator role developed by Storey (1992). This role was described as tactical and
interventionist, involving the formulation, promulgation and monitoring of observance
of rules, whether these were internal procedures or union agreements. Both Legge’s
(1978) concept of the deviant innovator and Storey’s (1992) regulator role contained the
ethos of pluralism, with practitioners promoting legislated employment rights regardless
of whether they were desired by or in the short-term interests of the organisation. A
pluralist position involves recognition and acceptance that different groups within an
organisation may hold valid but competing interests (Berridge, 1992; Geare el al, 2009,
Marchington, 2015). Storey (1992: 6) notes pluralism was the, “conventional wisdom”
until the mid-1980s, with the PM&IR function intermediating between managers and
workers. However, with the increasing influence of neo-liberal economic policy and
decreasing trade union density and union representation in the UK (driven in part by
hostile trade union legislation), the regulator role was arguably becoming obsolete with
many PM&IR managers seeking to distance themselves from the regulatory focus of the
1960s and 1970s and associate themselves with the more unitarist, ‘modern’ and

strategic HRM practice (Storey, 1992). While the increasing marginalisation of unions
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and individualisation of the employment relationship occurred much later in Australia
than in the UK (from the mid 1990s and into the early 21st century (Marshall et al,
2009; Pyman et al, 2010)), Australia was not immune to changing and market-driven

ideas (Kaye, 1999) about what PM&IR and then HRM should contribute to the

organisation.

2.1.2 The rise of HRM and strategic HRM

2.1.2.1 1970s and 1980s: changes to the HR function

In 1979 the UK elected a new Conservative (Thatcher) government, which heralded a
weakening of union power and a move towards individualisation of the employment
relationship, leading to an associated increase in the power of employers and popularity
of the idea that employers need flexibility in management of their respective workforces
(Brown et al, 2000; Dickens and Hall, 2009). At a similar time changes in the global
economy led to a shift in the focus of business (Kochan, 2007), with Cascio (2005)
noting that in the 1980s US organisations increasingly demanded financial, not legal,
accountability from management functions. The economic recession in the UK in the
1970s and 1980s arguably also led to an increasing focus on short-term survival rather
than long-term outcomes (Torrington and Hall, 1987). Australia also experienced similar
economic uncertainty as a result of inflation and increasing global competition during
the 1970s and 1980s (Kramar, 2012), intensifying pressures on PM&IR and HR
practitioners to improve and support organisational productivity and flexibility (Brown
et al, 2009; Kaye, 1999). These changes had an impact on the values underpinning
HRM, with neoliberal economic theory becoming the dominant paradigm for HRM
(Beer et al, 2015), and arguably led to an emphasis on how HRM practices should
improve employee performance (Kramar and Parry, 2014 (Australia)) and how the
HRM function should be aligned with and committed to meeting management interests
and needs (Torrington and Hall, 1987). Storey (1992) suggests there are twenty-seven
points of difference between British PM&IR and HRM managers; a summary of these

points of difference are reproduced in Table 1 below. This analysis would suggest that
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there has been a change in tenor of the transition from the ‘regulator’ role to a more

‘strategic’ outlook.

Table I: Points of difference between PM&IR and HRM
(Adapted from Storey, 1992: 35)

Dimension Personnel and industrial relations HRM
Rules Importance of devising clear rules / ‘Can do’ outlook;
mutuality impatience with
rule
Guide to Procedures ‘Business-need’

management action

Nature of relations Pluralist Unitarist
Key relations Labour-management Customer
Corporate plan Marginal to Central to
Prized management | Negotiation Facilitation
skills
Labour management | Collective bargaining contracts Individual
contracts
Relations with Regularised through facilities and training | Marginalized
stewards

The concept of ‘strategic’ HRM appeared in the US in the early 1980s and had become
widely accepted in the UK and also Australia by the end of the decade (Brown et al,
2009; Jackson et al, 2014; Kaufman, 2007; Legge, 2005; Marchington, 2015). However,
although being ‘strategic’ is discussed in-depth in the HRM literature, there is no
conclusive definition (Salaman et al, 2005). Strategic HRM is said to emphasise how
the HRM function and management of the organisation’s human resources contribute to
organisational goals and viability in an attempt to achieve a sustained competitive
advantage (for example see: Boxall and Purcell, 2000; Kramar, 2012 (Australia);
Torrington et al, 2017). A ‘sustained competitive advantage’ involves a focus on
questions of economic value through decreasing costs and ensuring that organisational

resources are rare and hard to imitate. Under the influence of this strategic imperative,
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the HRM function needs to ensure the workforce is managed in a way to generate
economic value (see Barney and Wright, 1998; Beatty, 2009; Huselid et al, 1997).
Where organisations have adopted strategic HRM, it is claimed that the contribution of
HRM is measured through financial performance or accounting indicators (Brown et al,
2009 (Australia)). These are not only seen as more legitimate than non-financial
indicators, but are also easier to quantify than outcomes for a wider range of

stakeholders, including society and the local community (Beer et al, 2015).

2.1.2.2 Ulrich’s (1997) business partner model: paradox and tension

Ulrich (1997) sets out four roles for the HR function: strategic partner, administrative
expert, change agent and employee champion. Later developments saw the ‘employee
champion’ role recast as ‘employee advocate’, this role is described as involving the
communication of employee voice, representing employee interests to management and
taking a stand against non-compliant behaviour that may damage the organisation’s
reputation (Ulrich and Brockbank, 2005). The rhetoric of a strategic ‘can-do’ outlook
with a heavy focus on meeting business (economic) objectives is clearly highlighted in
Ulrich’s (1997) business partner model. Within Ulrich’s model there is little reference
to the legal role to be played by HR practitioners, nor the approach they should take to
legal issues. Caldwell (2003) notes that Ulrich’s ‘employee champion’ role has most
overlap with Storey’s regulator role, albeit in a new and reinvented HR way. Each role
was envisaged as equally important to each other, but all roles were cast as subservient
to the overarching goal of improving organisational performance and consequently
aligned with management. Ulrich’s (1997) concept simply concentrates on how
practitioners should deliver value across the board, with value being defined and

measured in economic terms (Ulrich and Brockbank, 2008).

The business partner concept is recognised as the dominant contemporary role
framework for the HR function in the UK and has also been promoted by the CIPD
(CIPD, 2009; Caldwell, 2003; Francis and Keegan, 2006; Marchington, 2015; Pritchard,
2010; Storey, 2007). Ulrich’s work has also been of great influence within the

Australian HR community (Sheehan and De Cieri, 2012), and his work on the desired
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attributes and capabilities of HR practitioners was instrumental in development of
AHRI’s ‘model of excellence’ setting out the desired HR core competencies (AHRI,
2016: 13). However, while Ulrich’s business partner model has proved attractive, even
he noted the inherent paradox in expecting HR practitioners to meet the needs of
employees while also implementing management agendas (Ulrich, 1997). No practical
suggestions are provided to HR professionals about how to manage or balance the
plurality of roles and interests they are entrusted with. Ulrich (1997: 45) simply urges
HR practitioners to, “balance the tension”. Writing much later, Kryscynski and Ulrich
(2015a: 379-380) encourage practitioners to, “embrace” and manage the paradox of
their position in order to achieve, “great beauty, opportunity and growth”. In a separate
document published on the AHRI website they also argue that HR practitioners need to
be, “paradox navigators” (Kryscynski and Ulrich, 2015b; no pagination), managing the
inherent tensions of business. While it is questionable whether practitioners see role
tension and resulting role conflict in such a positive way, the strategic partner role
appears to have become cemented as the core tenet for the HR function, discussed

below.

Caldwell’s (2003: 998) study into the fate of Storey’s regulator role amongst UK HR
practitioners highlights how this role was seen as, “...the archetype for the values of old
style personnel practice and the antithesis of new style HRM”, with HR practitioners
being, “...more than ready to dump the past”. The implications for representation of
employee interests and needs were clear, with one participant quoted as saying they

¢

were there to serve business needs and had, “...given up the role of fair
arbiters” (Caldwell, 2003: 998). Similarly, Harris (2005: 80) points out that the legal and
regulatory aspects of HR practice are considered a, “negative role”, given how HR’s
contribution to the organisation is measured. Francis and Keegan’s (2006) study of UK
HR practitioners also highlights the demise of the employee champion role, finding
strong influence of the unitarist point of view that organisational and employee goals
are aligned - that what is good for the organisation is also good for the employee.
Failure to address the real possibility of tension and value-role conflict meant it was

resolved in a one-sided way. Through analysis of interview data, Francis and Keegan

(2006) found heavy use of the strategic business partner concept, with HR practitioners
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framing discussion of all aspects of their work in business and strategic related terms.
HR practitioners’ values and practice were underpinned by this focus on strategy and
they had become locked into use of ‘business speak’. In formulating HR matters in this
way practitioners closed down opportunities to perceive and understand issues in terms
of employee needs, which also made it harder for them to draw on broader social values
and alternative measures of success. In the Australian context, Sheehan and De Cieri
(2012: 158) also refer to the importance for HR practitioners to master the use of the,

“language of business”, in particular business awareness and financial literacy.

Studies examining the adoption of the strategic role by HR practitioners in Australia
raise concerns regarding how the HR function can adjust to multiple roles. Sheehan et
al’s (2006: 147) survey of AHRI members found a strengthening of HR’s strategic role
and requirement to demonstrate how they contribute to, ““...bottom line outcomes”, but
also primary responsibility for IR, or employee relations, matters. Sheehan et al (2006)
discuss the challenge for HR practitioners in managing the role of strategic partner
while also acting as employee advocate. Similarly, Brown et al’s (2009) study into how
Australian HR practitioners’ managed employee-centred duties found that while they
were still performed, they were justified and redefined in terms of their strategic
contribution. However, the Australian academic and practitioner literature also contains
the suggestion that wholesale adoption of Ulrich’s unitarist perspective on merging of
the multiple roles played by HR practitioners may be more challenging and troublesome
in Australia (Sheehan et al, 2006) than, for example, in the UK. There are references to
how the complexity of and changes to the Australian IR system, with a shift from
centralised bargaining to the level of the workplace, has arguably increased the
responsibility of and focus on HR for these matters (Brown et al, 2009; Sheehan et al,
2006) and the promotion of fairness and justice (Lowry, 2006). Similarly, an article on
the AHRI website that discusses the declining influence of unions, questions whether
this then increases pressure on HR to be truly representative of all stakeholders (Dorney,
2017). Despite the clear influence of the strategic HRM paradigm in Australia to ensure
HR practices are focused on achieving organisational objectives and indication that HR
practitioners are adopting a unitarist perspective (Kramar, 2012), how the resulting

tensions get balanced may be influenced by different factors when compared to other
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countries. As Sheehan et al (2006: 148) state, in Australia there are, ““...cases where the

unitarist assumption of common goals is not evident”.

While not focused on legal issues, studies into the ethical aspects of HR practice have
highlighted the problems that HR practitioners may face if they pursue goals that are not
seen to contribute to the overarching goal of firm level performance. De Gama et al
(2012) explored how HR commitment to organisational goals and the drive to add value
contributed to a ‘business first’ discourse, leading HR practitioners to distance
themselves from and depersonalise employees when making decisions that had human
consequences. Similarly, Parkes and Davis’ (2013) study found pressures on HR to
show allegiance to the organisation and expectations regarding what the function should
contribute meant it was difficult for HR practitioners to perform a role as ethical
steward and there were negative personal consequences associated with speaking out on
ethical issues. In the Australian context, Van Buren III et al (2011) found that HR was
primarily responsible for employee relations (such as negotiating and setting wages,
equal employment opportunity and health and safety) and ethics activities, but these
aspects of practice were not considered as important as its strategic focus. In both
Parkes and Davis’ (2013) UK study and Van Buren III et al’s (2011) Australian study,
HR practitioners were often involved in the creation of ethical policies but much less

involved in their promotion or enforcement.

Preparation of policies could be seen to discharge the ostensible responsibility for such
areas without the complication of engaging in what could be considered non-strategic
behaviour. It would appear that HR practitioners adopt a similar approach when
handling new legal requirements. A survey of UK employers conducted by the CIPD
(2005) concludes that as 78 per cent of respondents reported implementing new laws by
changing policies, this implementation was effective. However, simply having or
changing a policy does not mean that it will be followed; there may be problems in
ensuring the consistent and fair implementation of HR policies and processes in both
theory (Guest and Bos-Nehles, 2013; Townsend, 2013 (Australia)) and in practice
(Macklin, 1999 (Australia)). Accordingly, if HR practitioners are concerned with

broader social values and ensuring the organisation follows relevant employment laws,
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the importance they place and influences on meeting the demands and outcomes

required by legislation are important.

2.1.2.3 The HR profession

Professional associations play an important role in creating, reinforcing and potentially
disrupting ideas and expectations regarding professional identity and the principles and
standards that should guide how individual professionals behave (Muzio et al, 2013).
Both the CIPD and AHRI appear concerned with promoting the HR business partner
concept, a concern which appears to stem from enduring legitimacy and status problems
faced by the HRM function and the (lack of) power of HR practitioners to influence or
intervene in business decisions (Macklin, 1999 (Australia); Sheehan et al, 2014a
(Australia); Sheehan et al, 2014b (Australia); Thompson, 2011 (UK)). HR practitioners
have been consistently urged to focus on their contribution to the business. In the lead
article of an edition of the Harvard Business Review titled, ‘It’s time to blow up HR and
build something new’, Cappelli (2015) argues that HR needs better business knowledge
and a greater focus on the financial benefits of HR practices. In response, the AHRI
CEO stated, “the consensus is there is much to do in order to reaffirm the standing of
true HR business partners, and to build the capabilities of those who have not yet

become the HR partner businesses want” (Goodear, 2015: no pagination).

The CIPD is also concerned with the internal image and standing of HR practitioners,
seen in a survey of ‘leaders’ views of our profession’ that warned spending too much
time on employment law risked being perceived as slow and reactive (CIPD, 2013). The
emphasis on the strategic aspects of HR’s role can be seen in a wide variety of CIPD
publications. For example, in a CIPD collection of thought pieces, Holley (2015: 13)
states that it is “disturbing” that HR practitioners would focus on personal development
in areas such as employment law, when they could be focused on finance and strategic
management. A headline to an article on the CIPD People Management webpage
emphasises how, “HR needs to broaden its own mind and become more
commercial” (Whitelock, 2016). The front cover of the June 2019 edition of the CIPD

magazine also refers to its focus on, “P£opl£”, and the cover story reiterates how, “...
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it’s never been more important for HR to demonstrate commercial awareness” (Jeffery,
2019: 24). The emphasis appears to be on the financial contribution made by HR
practitioners and efficient achievement of business objectives. Consequently, it is
perhaps unsurprising that a recent CIPD report into diversity and inclusion found that,
“some business leaders” require HR to provide a, “financially driven business case for
action” (Green et al, 2018: 2). While moral behaviour and diversity (to the extent it does
not overlap with discrimination law) may not be legally mandated, it is easy to see how
a focus on financial outcomes may not always lead to arguments in support of

compliance.

The enduring appeal of the business partner concept in the UK can be seen in the annual
CIPD business partnering conference. An advert for the 2019 conference sets out some

‘core principles’ for the HR function in any organisation: “[it] needs to be closely

aligned with the organisation’s structure, leaders and line managers in order for HR

Business Partners to add value and help achieve objectives, drive change and promote

stakeholder satisfaction” (CIPD, no date-b: no pagination; emphasis added). The focus
here is clearly on alignment with management and achievement of organisational and
financial objectives. However, in light of corporate scandals in the UK the CIPD has
also explored how it can create a stronger HR professional identity (CIPD, 2017). The
CIPD hoped that a clearer professional identity would help HR practitioners manage the
paradoxes and tensions that bedevil the role, enabling them to promote ethical values
and take into account the interests of multiple stakeholders, not just the management
team (CIPD, 2017). The ‘new’ CIPD profession map released in November 2018
(Cheese, 2018) does include, for example, ‘ethical practice’ as a core behaviour (CIPD,
no date-c). Despite this, the paradox and tension that may affect the HR function is also
evident in the list of core behaviours, which includes ‘commercial drive’. Within the
profession map ‘commercial drive’ is defined as: “using a commercial mindset,
demonstrating drive and enabling change to create value” (CIPD, no date-c: no
pagination). In relation to this core behaviour, HR practitioners are urged to, “deliver
business outcomes and benefits”, “develop and present robust business cases” and

“drive sustained commercial success” (CIPD, no date-c: no pagination).
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In terms of how these commercial behaviours may co-exist with a role in relation to
employment laws, the new CIPD profession map (CIPD, no date-c) sets out the
knowledge and behaviours required of HR practitioners at four different levels of
practice. Where employment laws are referred to the only references to acting,
“consistently with relevant regulation and law” (CIPD, no date-c: no pagination) and
ensuring, “people practices are compliant” (CIPD, no date-c: no pagination), relate to
the lowest two levels of HR practitioners. For the highest two levels, chartered members
and chartered fellows, the emphasis is on how to assess and mitigate legal risk (CIPD,
no date-c). ‘Legal risk’ is not a static concept and organisations may differ in terms of
the degree of risk they are prepared to accept. It is also worth noting that in the legal
literature having an ‘appetite for legal risk’ is considered a willingness to accept and
tolerate potentially unlawful behaviour (Moorhead and Vaughan, 2015). Accordingly,
the focus on serving business needs in contemporary HR role formulations raises
questions about how senior UK HR practitioners approach employment laws. Changes
to the professional model and map for UK HR practitioners may be a positive step, and
are possibly an acknowledgement that the focus of HR had shifted too far towards an
emphasis on performance goals. However, getting the business-first genie back into the
bottle may prove difficult when HR practitioners are given mixed messages about how
they should approach and prioritise their duties and the practice of HRM. Turning to
Australia, the AHRI ‘model of excellence’ sets out what HR practitioners should know,
do and what may be expected of them (AHRI, no date-a). However, despite the potential
personal liability Australian HR practitioners have for breach of employment laws, this
model makes no reference to the legal aspects of HRM practice. (The personal liability

of HR practitioners in Australia is discussed in more detail in chapter 5).

2.2 The legal role of HR

The HRM literature on the contemporary HR role orientation suggests that while HR
practitioners may be involved with employment laws their focus is perhaps in alignment
with management and achievement of organisational objectives. The section above
highlights how the many roles expected of HR practitioners may result in paradox and

tension. This section now turns to examine how the specifically legal aspect of the HR
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practitioner role is discussed in the HRM literature. It starts with the connection made
between legal compliance and the goal of social legitimacy. It then highlights how role
tension is evident in the way the legal role of HR is discussed. Finally, it explores the
scant literature on how HR practitioners and organisations approach and perceive

employment laws.

2.2.1 Social legitimacy and legal compliance: tensions and decoupling

In apparent recognition of the heavy economic focus of the HRM literature and neglect
of the social context in which organisations operate, socio-political objectives were
(re-)introduced to academic discussion of the goals of HRM around the turn of the
millennia. One of these goals was social legitimacy, defined by Suchman (1995: 574)
as, “...a generalised perception or assumption that the actions of an entity are desirable,
proper or appropriate within some socially constructed system of norms, values, beliefs

and definitions”.

The pursuit of social legitimacy has been linked to the need to comply with the law,
with Boxall and Purcell (2016: 14-15) stating that the, “...legitimacy goal [of

employers] is legal compliance” (emphasis added). The focus is on compliance with

local laws, customs and expectations of how people should be treated at work, as failure
to comply with these could affect the organisation’s standing or reputation. Boxall and
Purcell (2016: 268) emphasise that social legitimacy may be more important for HR
functions in larger organisations, such as multi-national corporations, as smaller firms
have the ability to, “fly under the radar”. Paauwe (2004) also refers to social legitimacy
as a goal for HRM, emphasising how the relationship between an organisation and its
employees should be characterised by fairness and legal compliance in order to be
perceived as legitimate. Paauwe (2004) goes on to categorise these as the ‘moral’
obligations of HRM as opposed to economic drivers of HRM practice. This distinction
is similar to that discussed by Boxall and Purcell (2016), who present legitimacy (and
with it, compliance) as a socio-political and not economic goal. Consequently, legal
compliance is not considered to be something that can be used to further the strategic

objectives of the organisation (Paauwe, 2004). Nor is legal compliance perceived as
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something that could be used to differentiate an organisation from its competitors or
contribute to creation of a competitive advantage (Boxall and Purcell, 2011; Orlitzky,
2007). The logical inference may then be that a competitive advantage can be obtained

by not following the law (Cunliffe, 2014).

The tension between the pursuit of social legitimacy and other more organisationally
desirable objectives, such as managerial flexibility and the unfettered power to act in the
interests of the business, 1s well recognised (Boxall, 2007; Boxall and Purcell, 2016;
Lees, 1997; Paauwe, 2004; Paauwe and Boselie, 2007). In one of the earliest accounts
of social legitimacy within the HRM literature, Lees (1997) identified overlapping areas
of focus for HR practitioners, including: organisational survival and competitiveness,
with HR working to meet financial and commercial demands; and legitimacy, which he
noted should operate under a different value system and involve HR concentrating on
moral behaviours and practices. Lees (1997) highlighted the tension that existed
between these two areas and believed the only way for this tension to be resolved was
for HR to remove itself from strategic involvement so it could effectively focus on
ensuring legitimacy. He went on to argue that a focus on internal efficiency measures
risked all choices regarding workplace management, including legal compliance, being
governed by commercial and financial considerations. However, similar to the fate of
Legge’s (1978) ‘deviant innovator’ role discussed above, it appears that contemporary

HR has aligned itself with the organisation and management.

Boxall and Purcell (2016) also refer to these tensions and problems for HR
practitioners, emphasising the potential divide between management power and social
legitimacy, and with it legal compliance. In order for HR practitioners to successfully
champion legal compliance they note management needs to accept, “constraints on its
power” (Boxall and Purcell, 2016: 22), but also recognise that this may not be given up
willingly. Harris (2005) also briefly refers to the tension that exists between the
demands of legal regulation, market imperatives and organisational demands for
control. In addition, Paauwe and Boselie (2007) refer to institutional (legitimacy
seeking) and competitive market (economic value seeking) pressures and the need for

HR to achieve a ‘strategic balance’ between them. Paauwe and Boselie (2007) also refer
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to normative institutional mechanisms coming from professional bodies and networks
that influence members to operate in the same way, such as the now common assertion
that HR must add value and be business oriented - the focus of discussion in the section
above. Boxall and Purcell (2016) also make reference to the potential influence of trade
unions and the approach taken by the government in ensuring compliance is taken
seriously, which suggests the need for oversight of organisational compliance to ensure

1t occurs.

There are brief references in the HRM literature to organisations where social
legitimacy and compliance are not prioritised. Boxall and Purcell (2016: 23) refer to a,
“minority” of organisations where there may be, “stubborn management resistance” to
legitimacy - and compliance - goals. There is recognition that not all employers view
the pursuit of legitimacy in the same way and there consequently appear to be different
levels at which this tension gets resolved; for example, some employers breach health
and safety and minimum wage legislation (Boxall and Purcell, 2016; Marchington,
2015). While the need to be socially legitimate is emphasised as necessary for
organisational survival (Lees, 1997; Paauwe, 2004; Paauwe and Boselie, 2007),
reference to, “levels” (Boxall and Purcell, 2016: 24) of concern for social legitimacy -
and with it legal compliance - suggests the potential for a continuum of concern for this
goal. The legitimacy (not HRM) literature provides some insight into how HR
practitioners and organisations with a low level of concern for compliance may get
around the problem of being seen to be socially legitimate. For example, Suchman
(1995: 574) refers to legitimacy as “a perception” and highlights how legitimacy may be
preserved by appearing to be compliant, which is not necessarily the same thing as
being compliant. Drawing on Parkes and Davis’ (2013: 2417) insight in their study into
the role of HR practitioners in ethics, “a lack of visible blunders” does not mean the
organisation is ethical. Similarly, a lack of visible non-compliance does not necessarily
mean employment laws have been complied with, as there are ways of handling non-
compliance by ensuring details of the matter are kept confidential and out of the public
eye. Meyer and Rowan’s (1977) seminal work is often cited in the HRM literature in
relation to the goal of social legitimacy, yet despite this their account of how

organisations may symbolically adopt structures to signal conformity with the
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institutional environment that are then ‘decoupled’ from actual day-to-day practice has
been overlooked in the mainstream HRM literature. Meyer and Rowan (1977) argue
that the risk of de-coupling may be greater where institutional pressures are perceived to
be in tension with organisational goals of efficiency and cost-effectiveness. Given the
tension between social legitimacy / compliance and managerial demands for power and

flexibility, discussed above, the risk of decoupling practices may be considered to be

high.

The use of confidentiality clauses or non-disclosure agreements (NDAs) to silence
complainants has been highlighted in the wake of high profile examples of NDAs used
to silence individuals who have been sexually harassed during employment (WEC,
2019). In the UK context, NDAs are often contained in settlement agreements (a legal
contract settling claims or disputes individuals have in relation to their current or former
employment); in the Australian context they are known as a ‘deed of release’. A
settlement agreement usually sets out the amount to be paid to the (ex)employee in
return for their agreement to not make any claims arising out of and keep confidential
the circumstances that led to the pay-out (Advisory, Conciliation and Arbitration Service
(ACAS), 2018). A recent report by the House of Commons Women and Equalities
Committee (WEC, 2019) into the use of NDAs in cases of harassment and
discrimination includes reference to how HR departments may be failing to take steps to
remedy the organisational culture, or action against those found to have been involved
in such behaviour. It goes on to highlight how the: “effective enforcement of workplace
protections requires a careful balance of encouraging compliance and delivering
enforcement. The evidence is clear that currently there simply is not enough
enforcement in the mix” (WEC, 2019: 42). The report also refers to the imbalance of
power between employers, particularly large organisations with deep pockets, and

3

employees, and how: “...the misuse of NDAs is one element of a wider system of
legislative, regulatory and judicial measures and processes that are failing to protect
employees from discrimination and abuse of power” (WEC, 2019: 48). These extracts
from the WEC (2019) report highlight how NDAs may be used by organisations to

retain an appearance of legitimacy, without the need for compliance. The report also

points to the importance of the wider regulatory environment in the UK, and how it has
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arguably contributed to and enabled the cover-up and silencing of discrimination and

harassment through a lack of effective enforcement.

However, settlement agreements are not only used in matters of alleged sexual
harassment or discrimination, as their reported use in the UK public sector in 2016 has
also caused some controversy (The Guardian, 2016). The concern was not just
connected to the huge expenditure involved in ‘paying off” employees, but also because
these agreements were used to silence whistleblowers and those with valid claims.
Following this coverage, Calnan (2016) raised concerns that UK HR professionals in
the private and public sectors may be pressurised by senior executives to use settlement
agreements with confidentiality clauses. Another article published on the CIPD website
discusses the use of settlement agreements by ‘top universities’, and how they paid out
more than fifteen million pounds between August 2017 and July 2018 (Kirton, 2018).
While Kirton (2018: no pagination) notes the circumstances that led to these pay-outs
are unknown, she quotes an employment lawyer who argues they may be, “...a price
worth paying to ensure that overall costs are minimised”. When it comes to tension
between economic and socio-political goals, as discussed above, this suggests that

economic goals and outcomes may be the primary focus.

However, despite the apparent tension and potential for conflict between the different
roles and focus of HR practitioners there is little discussion in the HRM literature of the
impact this could have on the approach they take to legal matters and compliance. Nor
is there any discussion of how these tensions may be resolved by a decoupling of
practice from symbolic presentations of compliance. How and whether the goal of
social legitimacy is prioritised and the approach taken by HR to employment laws and
compliance has not been explored. This research seeks to begin to address this gap
through an in-depth explanation of the influences on HR practitioners, and how they
make sense of and prioritise the different demands they are subject to, when it comes to

the handling of employment laws.
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2.2.2 Questionable assumptions about compliance and HR role confusion

The HRM literature contains various assumptions that suggest compliance simply

<

occurs; Cohen (2015: 213) states that when it comes to compliance, “...there is no
choice on this dimension”, and Parkes and Davis (2013: 2413) similarly comment that,
“...adhering to the law is not optional”. Following legal rules is seen as, “...the price of
admission” to business (Orlitzky, 2007: 274), with Boselie et al (2000:8) describing HR
practitioners as involved in translating and, “...following” employment legislation.
Beatty et al (2003: 258) also comment that it is relatively easy to determine what is

3

lawful behaviour and what is not, and breach of the law is, “...usually clear”.
Knowledge of what the law requires is assumed to be straightforward (Syedain, 2015),
and is assumed to lead to compliance. The CIPD, for example, urged HR practitioners to
sign up to its ‘HR inform’ service to, “...keep up-to-date with the latest case decisions
and remain fully compliant with the law” (CIPD, 2015: no pagination). Aside from
discussion of the goal of social legitimacy, HRM texts focus heavily on descriptions of
legislation, case law and related bodies and institutions; for example, Torrington et al
(2017) devote 19 pages to a description of the legal and institutional framework for
HRM in the UK. The assumption appears to be that if HR practitioners know the
content of applicable employment law, then it will be complied with. However, the

tension between the many roles and goals of HR may complicate the apparently

seamless transition of laws from the external environment into organisations.

In addition to knowledge of the law seemingly leading to compliance, the academic
HRM literature also contains references to how HR practitioners are responsible for
ensuring compliance. There are various brief and generic statements by HRM scholars
regarding HR’s responsibility for ensuring the organisation complies with legal
requirements (see Beatty et al, 2003; Cascio, 2005; Wright and Snell, 2005). HR
practitioners are advised that they may need to be willing to put their job on the line to
ensure compliance (Beatty et al, 2003). As HR practitioners in Australia may be held
personally liable for organisational breach of employment and employment laws, such
advice may be pertinent to them. An article on the AHRI website also highlights the

need for labour laws to be complied with in order to avoid financial penalties and for
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HR practitioners to protect their own professional reputation (Sheedy, 2016). Sheehan
and De Cieri (2012) also refer to how HR expert knowledge in areas such as
interpretation of employment law has enabled Australian HR practitioners to have

greater influence within their respective organisations.

However, there are also various small comments about the need for HR practitioners to
not be seen as the police, watchdogs or ‘cops’ when it comes to compliance (Reilly and
Williams, 2006; Ulrich, 1997). Despite being cited above for referring to how there is
no choice but to comply, Cohen (2015) goes on to add, in the same article, that legal
compliance should not obstruct strategy. In addition, there is subtle advice to HR
practitioners on how to balance the tension between legal and organisational demands.
The CIPD distributed via email to all members, and AHRI made available on its
website, a collection of essays from “seventy-three human resources thought leaders
from across the world” (Dufrane, 2015: I). This collection had global distribution and

13

was intended to reach one million HR practitioners worldwide, “...in an effort to
advance the HR profession” (Dufrane, 2015: I). In this publication, Nyberg and Ulrich
(2015: 418) argue that HR professionals need to have a range of abilities including that
of, “lawyer". In this role HR practitioners need to understand the legal environment and
develop strategies that enable the organisation to ‘deal’ with new regulations. How
practitioners should ‘deal’ with laws, and whether this equates to compliance, is not
entirely clear. However, writing in the same publication, Ulrich et al (2015: 3) argue that
when it comes to laws and regulations: “...good HR leaders help the organisation make
good business decisions that match the risk tolerance (or appetite) of the organisation”.
They do not go on to explain what is meant by this, but it would appear they are trying
to distance the HR role from any association with a strict compliance function.
Reference is made above to the connection between legal risk and unlawful behaviour,
and Moorhead et al (2019) also point out that management of legal risk may lead to a
focus on protection of the organisation rather than what the law requires. They also add
that legal ‘risk management’ arguably has the potential to desensitise the organisation to
the legal issues and rights involved, and de-ethicalise decisions made (Moorhead et al,

2019).
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A strategic perspective on compliance is given most attention in the work of US
scholars, Roehling and Wright (2006), who develop an ‘organisationally sensible’
approach to making employment related decisions that have a legal element. HR
professionals are urged to only follow legal requirements that are clear and specific,
such as certain health and safety practices and payment of the minimum wage. (It is
interesting to note these are the two specific examples given by Boxall and Purcell
(2016) and Marchington (2015) of UK laws that some employers do breach). In relation
to laws that are ambiguous or uncertain, which may be the case if the legislation is new
or the precise requirements for compliance are not yet clear, Roehling and Wright
(2006) advise HR practitioners to avoid prioritising the law over organisational
considerations. Instead, HR practitioners are urged to consider the litigation risk, or
whether the employer is likely to be sued, before complying. This use of the term ‘risk’
here appears similar to that discussed above and in the legal literature, which entails a

focus on organisational objectives rather than legal requirements.

There are also a number of articles on the CIPD website that strongly suggest a more

organisationally focused and strategic approach to legal issues has been taken up in the
UK. Gibbons (2010: no pagination; published on the CIPD website) calls on HR

3

practitioners to understand and appreciate their organisation’s, “...approach to
employment law risk” when considering issues with a legal element. Again, the focus in
matters of risk is on the organisation rather than what the law may require. In balancing
compliance with business needs, Gibbons (2010: no pagination) stresses the need to
consider the likelihood of being sued before acting, taking into account the local labour
market, trade union activity and, “the kind of people you employ”. Gibbons (2010) does
not elaborate on what is meant here, but it suggests that different employees may be
treated differently when it comes to employment laws. Another article published on the
CIPD website contains interviews with employment lawyers who strongly suggest that
UK employers do gauge the legal risk involved before deciding how to act. Kirton
(2017) reports how the introduction of fees to make a claim at an employment tribunal
led to a large drop off in the number of claims lodged. As a result of the decreased risk

of being sued, many employers reportedly reduced their focus on legal requirements by

not following their own procedures and not paying employees their entitlements
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(Kirton, 2017). Yet another article published on the CIPD website (Rees and Mortimore,
2017: no pagination) applauds the ‘skilful’ and ‘artful’ way that HR practitioners
interpret and implement employment law, playing an important role in, “protecting” the
organisation from legal liability. They describe the way HR practitioners approached
gender pay gap reporting obligations, engaging in a, “...clandestine set of practices” to
ensure attention to the data provided was minimised (Rees and Mortimore, 2017: no
pagination). These articles suggest that UK-based HR practitioners may be focused on
delivering what the organisation wants, as opposed to ensuring employment laws are

followed.

2.2.3 HR and employment law: what is known

While there has been very little empirical interest in the HRM literature to the approach
taken by HR practitioners toward employment laws, there is one (unpublished) study
that explored the response of HR practitioners in large, unionised organisations in New
Zealand to two pieces of legislation (Anderson et al, 2013). The findings of this study
were positive: HR managers were not hostile to the legislation and reported that their
organisations would meet, if not exceed, the legally mandated minimum requirements;
compliance was also considered important in order to protect the corporate reputation.
However, these findings may indicate the influence of the wider New Zealand context
and the presence of trade unions in the organisations surveyed. Anderson et al’s (2013)
research also focused on laws that were either similar to provisions already agreed to by
the organisations and that were contained in collective agreements negotiated with the
union (rest breaks), or did not appear to have imposed many restraints on managerial
flexibility or autonomy (consultation requirements). In relation to consultation, the
respondents reported that if an organisational decision had already been made
consultation was avoided, but if consultation did take place it only ever led to small
changes in the organisational approach taken. Accordingly, the country, its institutional
context, trade union influence and the nature of the law in question may all potentially

have an impact on how HR practitioners interact with and approach employment laws.
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Other studies that have indirectly touched on the interaction of HR practitioners with
employment laws do not present such a positive picture and highlight the influence of
the organisation and the expectations and demands of senior management. Collinson
and Collinson (1996) report UK HR practitioner concerns that attempts to stand up to
discriminatory behaviour could lead to being labelled a feminist or trouble maker and
impede career progress. In an Australian study, Macklin (1999) found that HR
practitioners had to ‘sell’ the benefits of moral actions to senior management in order
for them to be acceptable. Writing in the IR literature, Dickens and Hall (2005) argue
the problem of focusing on a business case is that it can lead to a business case against

action, if that action is not considered to be in the business’ interests.

There is also the suggestion that while UK HR practitioners and employers may
consider employment law necessary, they also consider it an unwanted burden (Curran
and Quinn, 2012; Jordan et al, 2013). In considering the burdens and benefits of
employment law, a generalist HRM text-book concludes they are both (Torrington et al,
2017). The burdens are all felt at the organisational level; laws are seen to hamper
economic competitiveness by adding costs and restricting organisational flexibility
which, as discussed above, is likely to be in tension with the goal of social legitimacy
and compliance. In contrast, most of the benefits focus on broader social objectives such
as promotion of social justice, the need to protect employees and addressing national
skills shortages. According to this text-book, the only business focused benefit is the
economic argument that the workforce will be more productive and motivated if they
are treated in accordance with the law. However, it is questionable whether basic
compliance with the minimum legally mandated entitlements would operate as a
motivating factor, or whether senior management would be moved by the potential
societal benefits of compliance. Torrington et al (2017) do not discuss the goal of social
legitimacy, but do highlight how if this was seen as sufficient to justify and warrant a
positive approach to legal matters and compliance, then economic benefits may be

considered an additional bonus.
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2.3 The HRM literature: theory

Assumptions regarding the non-optional nature of compliance and the lack of research
interest in the interaction between HR practitioners and employment laws may be
explained by the theoretical underpinnings used in and relied upon by the HRM
literature. A review of the HRM literature indicates recognition of the influence of the
external context on HR practices, however, there is no consideration of what may
happen if external influences are in tension with organisational demands. The reason for
this appears to be reliance on a narrow strand of neo-institutional theory and the
assumption that externally imposed laws have a coercive and deterministic impact, with
the HRM function ensuring compliance in order for the organisation to be socially
legitimate. However, for reasons discussed above, it is questionable whether the pursuit

of social legitimacy has this effect.

2.3.1 External environmental context

It is widely accepted that organisations and HR practitioners do not operate in a
vacuum, and the relevance of the external environmental context to the HRM function
and its practices and procedures is well recognised in the HRM literature (Baron and
Kreps, 1999; Beer et al, 1984; Boxall and Purcell, 2016; Marchington and Wilkinson,
2016; Paauwe, 2004; Paauwe and Boselie, 2007; Roehling et al, 2009). Where legal
matters are concerned, the external context is necessarily highlighted as laws and
regulations emanate from the state and are imposed upon organisations. In what is
considered one of the first detailed frameworks for strategic HRM, Beer et al’s (1984)
Harvard model of HRM emphasises that HR policies are influenced by stakeholder
interests (such as employees, unions, the government and local community) and by
situational factors (including laws, societal values, management philosophy and union-
management relations). While this model is helpful in that it recognises a range of
influences on the choice of HR policies, it does not account for how those choices are
made by individuals within the organisation, what happens if different influences
recommend a different policy approach or whose interests get prioritised. The

discussion above highlights how these issues may arise when HR practitioners handle
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legal matters, and how, for example, laws and societal values may be in tension and
conflict with management philosophy. Beer et al (2015: 427) later urged a ‘back to the
future’ reconsideration of the full range of stakeholders that HRM should attend to,
noting how, “...the added value focus [of HRM]... defined outcomes mainly in terms of
economic value (productivity and efficiency) and neglected employee well-being and
societal well-being”. Similarly, in advocating for greater consideration of the wider
environmental context on HR practitioner choices and practices, Watson (2004: 464)
notes how the emphasis on HRM as contributing to competitive advantage, “...take[s]
for granted - and therefore treat[s] as incontestable - competitive market capitalist
values”. If the focus of HR practitioners is on satisfying organisational demands for
economic value and efficiency, this raises questions about how they also respond to and

handle externally imposed employment laws.

Following Beer et al’s (1984) work, Sparrow and Hiltrop (1997) developed a detailed
model of factors that influence HRM in Europe, such as the national emphasis on, for
example, the importance of employer flexibility or protection of employee rights and
extent of trade union representation and powers contained in legislation. Likewise,
Baron and Kreps (1999) identified legal factors as one of the main external
environmental factors that impact on organisations. While there is recognition in these
accounts that the country-specific institutional environment may impact the nature of
HRM (Kramar and Parry, 2014; Sparrow and Hiltrop, 1997), what is missing is an
examination of whether there are national differences in the way in which HR
practitioners (and organisations) then respond to legislation; for example, whether the
way a country legislates for and protects employee rights then alters how HR
practitioners balance those demands against potentially conflicting organisational
expectations of efficiency and flexibility. Beer et al (1984) recognise that the intent of
legislation may not always get translated into practice, and Boxall and Purcell (2016)
note different employment laws lead to variation in HR practices between countries.
However, the laws of a specific country are generally considered to be the, “table
stakes” (Boxall and Purcell, 2000: 195) that all affected organisations must comply with

in order to be legitimate (despite recognition that compliance may be variable (Boxall
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and Purcell, 2016)). Accordingly, the external legal context is generally theorised as

imposing a straight-jacket on HRM practice that HR practitioners cannot avoid.

2.3.2 Neo-institutional theory

The lack of empirical attention to the legal role of HR practitioners and the assumptions
regarding how they interact with employment laws, set out in the sections above, may
be explained by the way this aspect of HRM practice is theorised. The only theoretical
discussion in the HRM literature of the legal role and legal aspects of HR centres on
discrete aspects of neo-institutional theory (see Boxall and Purcell, 2011; Paauwe,
2004). Paauwe and Boselie (2007) argue that neo-institutional theory highlights how
organisations are not purely economic entities making unencumbered and rational
decisions about how to organise and behave in response to market pressures. As a
consequence of being embedded in society, organisational behaviour and practices are
seen to be shaped by the external institutional environment, which includes pressures
from legal and professional regulatory bodies, and social and sectoral expectations
(Paauwe and Boselie, 2007). These insights are similar to those discussed in the sections
above and, again, the focus is on the level of the organisation rather than individuals

within the organisation who may need to balance competing pressures and expectations.

Despite broader consideration of neo-institutional theory in the HRM literature in
relation to other aspects of HR practice, where legal institutions are addressed their
influence appears to be clear and conclusive. The classic work of Meyer and Rowan
(1977) is referred to when discussing the need for the HR function and organisations to
pursue the goal of social legitimacy (Boxall and Purcell, 2011; Paauwe, 2004; Paauwe
and Boselie, 2007). Meyer and Rowan (1977) argue that organisations conform with
institutional rules emanating from the external environment in order to appear legitimate
and increase chances of survival. The pursuit of social legitimacy (discussed above) has
been incorporated into the goals of HRM and is cited where there is discussion of the
need for organisations to comply with local laws (Boxall and Purcell, 2016; Lees, 1997,

Marchington, 2015; Paauwe, 2004). However, and also discussed above, Meyer and
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Rowan’s (1977) account of how actual practices may be decoupled from symbolic

representations of compliance is not referred to in relation to HR and the law.

The work of Scott (2014) and his concept of ‘three institutional pillars’ has also been
influential in the theoretical discussion in the HRM literature. Scott (2014) identified
three institutional systems that influence organisations: regulative, normative and
cultural-cognitive. Where HR and legal compliance are concerned the regulative pillar
is highlighted as this involves employment laws and the mechanisms and bodies
involved in ensuring conformity with them (Boxall and Purcell, 2011). Normative
institutional systems, comprising societal values and moral attitudes regarding the
appropriateness of behaviour (Scott, 2014) are only referenced in terms of particular
societal expectations of behaviour that are then legislated for (Boxall and Purcell, 2011).
Cultural-cognitive institutional systems, with a focus on shared and taken for granted
understandings and beliefs (Scott, 2014), are not discussed in terms of HR’s role in and

approach to legal matters.

DiMaggio and Powell’s (1983) seminal account of three mechanisms by which
organisations are constrained by the prevailing local environment and become more
similar with one another through isomorphism, both in terms of how they respond to the
local environment and in the practices they adopt, is also highlighted (see Boselie et al,
2000; Boxall and Purcell, 2016; Paauwe, 2004; Paauwe and Boselie, 2007; Wood et al,
2012). Where HR and law are considered, the coercive mechanism is emphasised;
pressure to behave in a particular way comes from the state, is set out in legislation and
enforced through regulatory bodies and court / tribunal systems. DiMaggio and Powell
(1983) depict these institutional forces as imposing a structural and deterministic ‘iron
cage’ over organisational practices and behaviour, again minimising any scope for

individual agency (Djelic, 2010).

The overall presentation of neo-institutional theory in the HRM literature in relation to
HR and the law is relatively straightforward and clear. It emphasises the need for
organisations to be congruent with the external legal environment in order to appear

socially legitimate, and also sees the legal machinery of the state as coercive, allowing
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little to no room for individual variation. The neo-institutional works relied upon in the
HRM literature represent a particular strand of institutional theory, which Lewis et al
(2019) term ‘old neo-institutionalism’. (The different phases and strands of institutional
literature can get confusing, as ‘old institutionalism’ did highlight the relevance of
individuals’ values and interests to the practices and behaviours then engaged in (Djelic,
2010; Selznick, 1996), but these theoretical insights did not make into discussion of HR
and the law in the HRM literature). The reliance of HRM scholarship upon old neo-
institutional theory to explain the relationship between HR and the law may account for
the lack of interest in how HR practitioners handle employment laws and how they
manage and resolve the apparent tension between compliance and management
demands. It may also account for assumptions that legal compliance is straightforward
and not optional. However, a wider review of the academic and practitioner literature
suggests the way HR practitioners approach employment laws may vary and be far from
straightforward. Examination of the individual level of HR practice would contribute to
filling this gap in knowledge in the HRM literature and would also require a different

theoretical perspective, which is discussed in the next chapter.

2.4 Critique of 'old neo-institutionalism’ as the appropriate theoretical

framework

Review of the HRM literature on the topic of HR and employment law casts doubt on
the appropriateness of the theoretical framework used, and veracity of the assumptions
that HR and organisations have no choice but to comply with law. It is argued here that
a purely structural theoretical framework for the conceptualisation of how law
influences and works on HR practitioners is not viable. This section first summarises the
evidence from within the HRM literature that indicates HR practitioners are faced with
a number of different institutional pressures when it comes to how legal matters should
be approached. While the way individuals interact with the law has not been explored in
the HRM literature, insights from the sociological, socio-legal and legal literatures help
indicate the relevance of other pressures and influence on the approach that may be
taken. As such, this section draws on insights from other academic disciplines to support

the argument that laws are not determinative of practice, and that individual HR
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practitioners have the capacity for individual agency, to intervene and shape what

happens in practice.

2.4.1 Tension: the existence of potentially conflicting demands

When the HRM literature refers to the tensions that HR practitioners are subject to in
the management of legal issues it arguably highlights the existence of different
expectations regarding the goals and outcomes HR 1is directed toward, (in particular, see
discussion in section 2.2.1 above). Lees’ (1997) presentation of legitimacy makes clear
that the way the HRM function is conceptualised, with its business focused priorities
and strategic aspirations, means it has different reference points and criteria of success
than perspectives that concentrate on conformity with the external institutional context.
Given the divergent nature of the outcomes involved with a focus on legitimacy and
those demanded by the organisation (financial and commercial), he concludes that HR
should focus purely on legitimacy and satisfying legal requirements. As noted, this
recommendation appears to have been as successful as Legge’s (1978) depiction of HR
as ‘deviant innovator’, or Storey’s (1992) ‘regulator’ role for HR. HR practitioners
appear to remain involved in management of employment laws, but are also responsible
for supporting management and the achievement of organisational outcomes. The
suggestion that HRM is subject to different ideas about what constitutes acceptable and
rational behaviour is echoed in various brief comments throughout the HRM literature.
This is seen in the tensions referred to above, such as that between social legitimacy and
managerial flexibility and autonomy (Boxall and Purcell, 2016), and conflicting
demands coming from legislation, the market and the organisation (Harris, 2005). In
balancing potentially contradictory expectations of behaviour the role of and approach

of HR practitioners to legal matters would appear to be far from straightforward.

The old neo-institutional theory used in the HRM literature does not help elucidate what
may happen in practice where there are conflicting sets of expectations and goals, nor
whether the level from which the demands originate (organisation; societal) makes a
difference. Thornton et al (2012) comment that while DiMaggio and Powell (1983)

conceived of three different institutional processes and mechanisms, they do not account
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for what happens if different institutions suggest different outcomes. The theoretical
approach taken in the HRM literature therefore appears unduly limited, and one is
needed that takes into account the potential for incompatibility and complexity in terms

of institutional prescriptions for action.

2.4.2 The indeterminacy of law and importance of individuals

The focus in the HRM literature on the structural and supposedly deterministic nature of
law has arguably contributed to assumptions that compliance is straightforward and HR
and organisations have no choice but to comply. However, insights from the legal,
socio-legal and sociological literatures emphasise how law-in-action is not the same as
law-on-the-books (Black, 1997; Larson and Schmidt, 2014; Suchman and Edelman,
1996). The idea that laws provide authoritative and coercive statements of what will
happen in practice is condemned as naive (Black, 1997; Suchman and Edelman, 1996),
with Black (1997: 52) stating this is a, “...rather quaint idea held onto by those who are
still fixated by the legal paradigm”. Suchman and Edelman (1996) provide a thorough
and clear critique of the (old) neo-institutional idea that laws determine practice (as
argued in the HRM literature), highlighting how law can be uncertain, ambiguous,
contested and subject to normative pressures. In a later edition of his seminal work on
institutions, Scott (2014: 62) also recognises arguments that law, particularly where it is
ambiguous (see also discussion in chapter 5 regarding ambiguity in the law, particularly
in common law legal systems), is often un-authoritative and, “...better conceived as an
occasion for sense-making and collective interpretation, relying more on cognitive and

normative than coercive elements for its effects”.

These insights are also supported by various studies; Baek and Kelly's (2014) socio-
legal study of compliance with parental laws in Korea found organisational attitude
toward gender norms influenced how the organisation then responded to the legislation.
The stronger the norms, the less organisations were found to comply. Edelman’s (1992)
sociological study of US organisations found policies and procedures were created in
order to provide the appearance of compliance with anti-discrimination laws, but

managers then took a flexible approach in how those policies were implemented. In
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addition to challenging the idea that the external legal environment alone restrictively
constrains and structures organisational responses to legislation, these arguments and
studies highlight the involvement and role of individuals in the interpretation and

application of law within an organisation.

The HRM literature currently presents and discusses employment laws in terms of
providing a definitive and structural straight-jacket over practice, downplaying the role
of the individual human actor in this process. However, studies in alternative disciplines
highlight how legislation does not seamlessly transfer from the external context into
organisations. Laws need to be read, interpreted, understood and then applied by
individuals within those organisations. Edelman (1992) argues that laws are often
ambiguous and need to be ‘mediated’ into the organisation, which requires the
involvement and judgement of individuals. Edelman’s (1992) study also suggested that
organisations had more space and leeway to construct compliance where laws were
ambiguous and enforcement mechanisms weak. HR practitioners are seen to have a key
role to play in mediating the law into the organisation, with Baek and Kelly (2013: 6)
referring to them as a, “key channel” between the external legal environment and the
organisation. Sociological studies of US organisations have also shown how personnel /
HR practitioners play a key role in responding to laws and can even be instrumental in
constructing what is considered to amount to compliance (Dobbin and Kelly, 2007,
Edelman et al, 1999). Edelman (2004: 239) also collectively refers to HR practitioners
and legal advisers as, “compliance professionals”, who construct compliance within and

for organisations.

The input of legal advisers is commented on in the HRM literature in terms of the need
for HR practitioners to obtain external legal advice and assistance on the meaning of
laws and how to apply them (AHRI, 2012 - Australia; Caldwell, 2003 - UK). However,
there is no discussion in the HRM literature about the nature of the legal advice that HR
practitioners may seek and receive. Again, studies from other academic disciplines
suggest that the way in which the law is interpreted and how it should be applied in
certain situations may be more malleable than is assumed in the HRM literature. Parker

et al’s (2009) study into the professional ethics of lawyers suggests that lawyers and
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their clients may resist the law and engage in ‘game-playing’. Gaming the law involves
finding, "wobble room” (Parker et al, 2009: 211) and loop-holes, enabling the client to
interpret the law to suit its own desires. Ambiguity in the law may support different
interpretations of it (Jenoff, 2012), and organisations are then able to evade laws, “...
without having to choose to not comply” (Parker et al, 2009: 212), and can maintain the
appearance of having complied. Similarly, Moorhead et al (2019) highlight how in-
house lawyers may be embedded within their organisation, with the organisation
exerting a strong influence over how they see their role, whose interests they prioritise

and how they interpret applicable legislation.

Relating these insights to the HR function, the tension between social legitimacy / legal
compliance and managerial power and flexibility discussed above suggests that HR
practitioners are unlikely to be involved in the unproblematic and straightforward
application of employment laws. Concern about the internal organisational standing and
legitimacy of the HR profession (see Wright, 2008), which is often defined in terms of
its strategic contribution, also raises questions about how HR practitioners perceive

their role and how they then interpret legal requirements.

2.5 Summary and concluding remarks

This chapter began with a review of the HRM literature in terms of how the role of the
HR practitioner has evolved over time, from clear involvement in “legal
wangling” (Torrington and Hall, 1987: 8), to the more recent focus on how HR
practitioners can help in the efficient achievement of organisational and financial
objectives. The potential tension between these two areas of responsibility is highlighted
by the arguably schizophrenic references in the HRM literature to the role that HR
practitioners ‘should’ take toward employment laws. These include statements that
compliance with employment law is non-optional and straightforward, that HR
practitioners are responsible for compliance, but also that HR practitioners are not
responsible for and should not enforce compliance. Despite these inconsistencies, there

has been little empirical attention given to how HR practitioners actually approach and

apply employment laws. The only theoretical discussion about the interaction between
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HR practitioners and the law draws on old neo-institutional theory, which posits that the
coercive and regulative nature of laws means all organisations (and HR practitioners)
comply with those laws in the same way. The need to present as socially legitimate is
also connected to legal compliance, both of which are presented as goals of HRM.
However, the goal of social legitimacy, and with it legal compliance, are recognised to
be in tension with organisational and managerial objectives regarding the efficient
management of the workforce. Given the way in which the role of HR practitioners has
evolved and is currently conceptualised, this raises the possibility that HR practitioners
may be placed in the position of having to resolve and reconcile incompatible demands.
The use of NDAs (WEC, 2019) is one potential way of achieving this resolution, as they
appear to enable management to act as it sees fit, keep non-compliance quiet and

decouple practice from their outward presentation as socially legitimate.

This chapter has also provided insights from other academic disciplines regarding the
ambiguity of legislation, and how laws do not impose the compliance straight-jacket as
is assumed in the HRM literature. Accordingly, this chapter has outlined the need for a
different theoretical framework to facilitate examination of how HR practitioners

engage with and apply employment laws, which is the focus of the next chapter.
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CHAPTER 3

Proposed theoretical approach

The preceding chapter presented a critique of the current theoretical presentation in the
mainstream HRM literature regarding how HR practitioners are assumed to engage with
and apply employment laws. Accordingly, an alternative theoretical framework is
required that addresses the identified problems and can provide a suitable foundation for
this study. As the individual has, to date, been neglected in discussion of how HR
practitioners apply employment laws, this chapter first proposes the sensemaking
perspective as relevant and helpful to examination of this topic. The way in which
individual HR practitioners make sense of employment laws is argued to be central to
developing our understanding of how they are then applied. The second section then
begins to focus on the importance of the institutional context to individual sensemaking.
The work of Weber and Glynn (2006) is highlighted, as their article helpfully
emphasises how institutions influence individual sensemaking in terms of identity, the
aspects of the situation considered important and action taken. (Their work also
provided crucial inspiration for structure of the analysis and presentation of the data,
discussed in more detail in chapter 4). The final section widens the theoretical and
contextual lens even further, and argues that the institutional logics perspective provides
a suitable framework for this study. In relation to this study, institutional logics can be
seen as akin to a theoretical exoskeleton, with different institutions providing external
(albeit ever-changing) influences on the sensemaking that takes place at the individual
level. The institutional logics perspective also helps answer some of the problems with
the current theoretical understanding in the HRM literature. The existence of
institutional pluralism, in terms of multiple logics operating simultaneously (Ocasio et
al, 2017; Thornton et al, 2012) helps highlight how HR practitioners may have to
contend with more influences and pressures than simply what the law requires. The
potential for institutional complexity (Greenwood et al, 2011), in terms of
incompatibility between institutions, also enables a more detailed consideration of the

tensions HR practitioners may face in practice.
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3.1 Sensemakin

As noted above, the concept of sensemaking appears particularly helpful in terms of the
objectives of this study. In an overview of the micro-foundations of institutions, Powell
and Rerup (2017: 312) highlight how most micro-level action is concerned with a
process of, “...sensemaking.. and muddling through”. This section first considers some
of the characteristics of sensemaking that recommend it as a suitable perspective for this
study. It then goes on to highlight the importance of the individual in sensemaking, in
particular how the way an individual identifies may influence the process of
sensemaking he/she engages in. Finally, it considers studies that have connected the
sensemaking process to influences from the context in which the individual is located,
in particular the way the employer (the organisation) can shape how individuals make

sense of situations they are faced with.

3.1.1 Characteristics of the sensemaking perspective

While there is no single definition of sensemaking (Brown et al, 2015; Maitlis and
Christianson, 2014), a number of recurring features are seen to characterise this
perspective (Maitlis and Christianson, 2014). The features most relevant to this study
include: the need for sensemaking in ambiguous situations; that sensemaking is
concerned with plausibility rather than truth; and the importance of the language used in

making sense of a situation and how that ‘sense’ is then communicated to others.

The sensemaking literature highlights how sensemaking is occasioned by ambiguous
situations (Maitlis, 2005; Maitlis and Christianson, 2014; Weick, 1995). Weick (1995)
lists various circumstances when such ambiguity may arise, including situations where
different interpretations may be made, different value orientations exist, and there are
multiple and conflicting goals. Maitlis (2005) argues that it is sensemaking that enables
individuals to rationalise this ambiguity and then enables them to take action. This
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