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Abstract

This thesis takes as its theme the regulation of Internet pornography in Thailand and the

right to freedom of expression.

Humanity has been interested in sexual representations since the ancient times. Our history
has shqwn’ that newly developed communications and media technologies, such as printing,
photography, motion pictures, videos and cable television, have been used to record and
disseminate sexual images. The Internet is no exception. The Internet has made pornography
more uBiquitous than traditional media. All kinds of pornography, ranging from materials
which depict naked bodies and conventional sexual activities to extreme materials which
portray sexual violence, bestiality or necrophilia, are available on the Internet. Furthermore,
the Internet has made pornography more readily accessible. With Internet-connectable
devices (such as computers, mobile phones and tablet PCs) adults, as well as children, can

access Internet pornography with ease.

This situation has stirred up a moral panic, and created great concern to governments in
~many countries. This is also the case for Thailand. The Thai government has taken a
restrictive position to control and suppress pornography on the Internet by enforcing the

Thai obscenity laws and Internet censorship.

There have been some legal studies on the regulation of Internet pornography in Thailand
from the perspectives of criminal law and crime control. However, there has not been any
legal study which examines this subject from a liberal standpoint within the conceptual
framework of freedom of expression before. This thesis aims to take this approach to assess
how far the Thai regulatory framework is compatible with the concept of freedom of
expression. Its core argument is that pornography is a form of expression, thus the

regulation of pornography should take into account the notion of freedom of expression.

However, this thesis found that the current Thai regulatofy framework is hardly in line with
the notion of freedom of expression. This thesis, therefore, analytically compares the Thai
regulatory approach with the approaches adopted by the Council of Europe and the
‘European Union (which have laid down important policies on Internet content regulation),
and the UK (which has an interesting regulatory model for the regulation of Internet
pornography), with an intention to propose a ‘new’ regulatory framework for Thailand

which would be more compatible with the concept of freedom of expression.
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Chapter 1: Introduction
1.1 Background of the Study

1 disapprove of what you say, but I will defend to the death your right to say it.
‘ S. G. Tallentyre (Evelyn Beatrice Hall)!

Freedom of expression is one of the fundamental liberties which humanity cherishes and
endeavours to protect. At international level, this is clearly evident in the freedom of
expression guarantee enshrined in several important international human rights documents —
notably Art. 19 of the Universal Declaration of Human Rights (UDHR), Art. 19 of the
International Covenant on Civil and Political Rights (ICCPR) and Art. 10 of the European
Convention on Human Rights (ECHR). At national level, it is invariably protected by the
written constitutions and bills of rights in a number of countries’ — such as the First
Amendment of the United States and Section 45 of the Thai Constitution 2007. In the UK, at
present, the right to freedom of expression is protected by the enforcement of the Human
Rights Act 1998.

The Internet is ‘[recognised] as the newest frontier for the exercise of freedom of
expression’.” From the perspective of speakers, the Internet makes it possible for people to
express or publish their ideas or opinions with minimal cost.* The only cost that Internet
users have to pay is Internet access fees which are inexpensive nowadays.5 Websites and
weblogs (blogs) can be created with ease,® making it considerably eésy for Internet users to
disseminate opinions and ideas to the public. Furthermore, thanks to globally connected
networks, opinions and ideas can be diffused regardless of geographical borders, allowing
speakers to reach an unprecedentedly wide audience not only in the country where the

speakers reside, but also around the globe.” From the perspective of the audience, the

! Tallentyre, S.G., The Friends of Voltaire, (Smith, Elder & Co., London, 1906), p.199

2 Barendt, E., Freedom of Speech (2nd ed.), (Oxford University Press, Oxford, 2005), p.1; see also
Grimm, D., ‘Freedom of Speech in a Globalized World’ in Hare, 1., and Weinstein, J., (eds), Extreme
Speech and Democracy, (Oxford University Press, Oxford, 2009), pp.11-22,11-14

* Godwin, M., Cyber Rights : Defending Free Speech in the Digital Age, (The MIT Press, Cambridge
Massachusetts, 2003), p.1

4 Balkin, J., ‘Digital Speech and Democratic Culture : A Theory of Freedom of Expression for the
Information Society’ (2004) New York University Law Review, 79(1), pp.1-55, 6

3 In the UK, for example, O2 Broadband offers Internet access at a price of 8.50 GBP per month. In
Thailand, for example, TOT ISPs offers high-speed Internet access at a price of 590 Baht
(approximately 11.80 GBP) per month, see http://www.02.co.uk/broadband,

http://www tothispeed.com/th/promotion-customer.php, visited 4™ January 2013.

¢ Balkin, J., supra, p.6

" Ibid., p.7
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Internet . allows people to access ‘all iméginab]e topics of interest’. ® Therefore, it is
unsurprising that the Internet is believed to be the communication technology which enables

a genuine ‘marketplace-of-ideas’.’

The Intemet has been used as a channel to disseminate pornographic content since the mid
1990s.'® The proliferation of pornographic materials on the Internet has caused ‘moral
panic’' in many countries, notably the US and the UK.'? Thailand is no exception. The Thai
government expressed its great concern over the availability of pornographic materials on
the Internet for the first time in Cabinet Resolution 18/10/2548 (2005), emphasising that
Internet pornography was a major social problem and the government must take all
necessary measures to tackle it. Since then, pornographic materials on the Internet have
become the main target of the control and suppression by the Thai authorities.'® The
implementation of regulatory measures against pornographic websites began on February 1,
2006. " The Ministry of Information and Communication Technology (MICT) demanded
that all Thai Internet Service Providers (ISPs) ‘takedown’ and block access to pornographic

websites, with a threat of criminal prosecutions under the Thai obscenity law (Section 287

¥ Kline, R., ‘Freedom of Speech on the Electronic Village Green : Applying the First Amendment
Lesson of Cable Television to the Internet’ (1996) Cornell Journal of Law and Public Policy, 23(1),
p.24-60, 27
g)Walker C., Wall, D., and Akedeniz, Y., ‘The lntemet Law and Society’ in Walker, C., Wall, D.,
and Akedemz Y. (eds) The Internet, Law and Society, (Longman, Harlow, 2000) pp. 3-24 3; Newey,
A., ‘Freedom of Expression : Censorship in Private Hands’ in Liberty (ed) Liberating Cyberspace :
Civil Liberties, Human Rights and the Internet, (Pluto Press, London, 1999), pp.13-43,13; Volokh, E.,
‘Cheap Speech and What It Will Do’ (1995) Yale Law Journal, 104(7), pp.1805-1850. For a
discussion about market place of idea see Section 3.3.1.
1% Akedeniz, Y., and Strossen, N., ‘Sexually Oriented Expression’ in Walker, C., Wall, D., and
Akedeniz, Y. (eds), The Internet, Law and Society, (Longman, Harlow, 2000), pp.207-230, 207; Lane,
F.S., Obscene Profits : The Entrepreneurs of Pornography in the Cyber Age, (Routledge, London,
2001), pp.66-70.
"' Stanley Cohen is the first scholar who use the phrase ‘moral panic’. See Cohen S., Folk Devils and
Moral Panics: Creation of Mods and Rockers (30™ Anniversary edition), Routledge, London, 2002)
12 See for example, Elmer-Dewitt, P., ‘On the Screen Near You : Cyberporn’, Time Magazine, 34
July 1995; Home Affair Committee, First Report on Computer Pornography, (Her Majesty’s
Stationery Office, London, 1994), p.v; McMurdo, G., ‘Cyberporn and Communication Decency’
(1997) Journal of Information Science, 23(1), pp.81-90; It should be noted that Philip Elmer-
Dewitt’s article is based mainly on a controversial study of Marty Rimm (Rimm, M.,*Marketing
Pornography on the Information Superhighway : A Survey of 917,410 Images, Descriptions, Short
Stories and Animations Downloaded 8.5 Million Times by Consumers in Over 2000 Cities in Forty
Countries, Provinces and Territories’ (1995) Georgetown Law Journal 83(5), pp.1839-1934. For a
critique of Rimm’s findings see Wallace, J., and Mangan, M., Sex, Law and Cyberspace : Freedom
and Censorship on the frontiers of Online Revolution, (Henry Holt and Company, New York, 1996,
pp.125-152); and for a critique of ‘moral panic’ caused by Internet pornography see Hamilton, A,
“The Net Out of Control - A New Moral Panic : Censorship and Sexuality’ in Liberty (ed.),
Liberating Cyberspace : Civil Liberties, Human Rzghts & the Internet, (Pluto Press, London, 1999)
pp.169-186. .
BKhaosod (11wa), 26™ October 2005; Thaipost (tneTwasi), 31% January 2009, accessed through the
online newspaper archive, www.myfirstinfo.com, visited 5™ January 2013,
' Thai News Agency, 30™ January 2006, accessed through the online newspaper archive,
www.myfirstinfo.com, vxslted 5™ January 2013.
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~ of the Thai Criminal Code) if they failed to comply with the MICT’s request."’ The MICT
was criticised for lacking legal power to order the Thai ISPs to block websites, since at that
time there was no law permitting the MICT to do so. However, 2,328 URLs were blocked
by the MICT’s orders; and pornographic websites accounted for the largest group.'® In 2007,
the Computer-Related Crime Act B.E.2550 (2007) was passed by the Thai Parliament, and
came into force in the same year to deal specifically with crimes relating to computers. The
Computer Crime Act 2007 makes it an offence to disseminate obscene materials via the
Internet. More importantly, it empowers the MICT to order the ISPs in Thailand to block
pornographic websites. According to the 2011 Report of the Standing Committee on
Children, Youth, Women, Elderly and Handicapped of the House of Representatives, as of
2010 (the latest data available to the public), a total of 13,491 websites deemed obscene had
been blocked."”

The regulation of Internet pornography in Thailand raises an interesting research issue.
Whilst Thailand has an obligation to guarantee and protect the right to freedom of
expression under the commitment to its constitution and to the UDHR and the ICCPR, the
current Thai regulatory approach appears to allow very little or no freedom of sexually
explicit expression (including porhography). In addition, the power of regulation is almost
completely in the hands of the Thai government (especially the MICT), leaving no room for
the IT industry and individual Internet users to participate in the Internet pornography

regulation.

1.2 Research Questions

Drawing upbn the background of the study discussed above, this thesis deals with the issues
of ‘Internet pornography regulation in Thailand’ and ‘the right to freedom of expression’. It

is important to note that the concept of freedom of expression in this thesis refers mainly to

' Manager Online dfsamsooutary), 31% January 2009,
http://www.manager.co.th/Cyberbiz/ViewNews.aspx?NewsID=9490000013317, visited 5™ January
2013. ‘ .

'® This figure was taken from the findings of Freedom Against Censorship Thailand (FACT)’s — an
NGO which promotes freedom of expression on the Internet in Thailand. See FACT,
http://facthai.wordpress.com/2006/12/06/analysis-mict-blocklist-26-may-2006/, visited 28t
December 2012. .

'7 The Secretariat of the House of Representatives, After Action Review of the Standing Committee on
Children, Youth, Women, the Elderly and Handicapped of the House of Representatives between 13
May 2009 and 9 May 2011 (apnamsduiiueiuvesnaznssuninisdn wrivw ad fgeerquasdiims amfunusiugs sewin

Fuil 13 nouniew 2552 89 9 wqumaY 2554),

http://web.parliament.go.th/parcy/commission_documents_count.php?doc_id=13980, visited 5t
September 2011, p.31.
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the ‘western concept of freedom of expression’,'® which is universally recognised by the

UDHR and a number of countries in the world.

To address these issues, this thesis concentrates on two main research questions. The first
research question is to what extent the current Thai regulatory approach to Internet
pornography is consistent with the concept of freedom of expression. The second question is
how the current Thai regulatory approach can be improved or amended to be more
compatible with the concept of freedom of éxpression. To answer the first question, the
current Thai regulation of Internet pornography will be analysed within the conceptual
framework of freedom of expression which is developed in Chapter 3. The answer to the
second question will be achieved by a comparative study. The regulatory approaches to
Internet pornography adopted by the Council of Europe (CoE), the European Union (EU),
and the UK government will be examined. However, this thesis is aware that some aspects
of the CoE, the EU and the UK’s regulatory approaches are different from the conceptual
framework developed in Chapter 3. Nonetheless, a selective reference to the CoE, the EU
and the UK’s policies and practices — especially those compatible with the notion of
freedom of expression — can provide an important conceptual basis for Thailand to construct

a new regulatory framework.

1.3 Scope of the Study

This thesis examines the regulation of Internet pornography together with the treatment of -
freedom of expression in Thailand as a main subject, and the regulatory approaches to
~ Internet pornography and the legal framework of the protection of freedom of expression of
the CoE, the EU, and the UK as comparative subjects. This is because the CoE and the EU
have played an important role in shaping the international legal framework of the protection’
of freedom of expression, and have developed several important policies on Internet content
regulation. The regulatory approach to Internet pornography in the UK is particularly
interesting. The UK has a long experience in regulating pornography by law (the Obscene
~ Publication Act 1959/1964). Moreover, it has recently passed the extreme pornography law
(Sections 63-67 of the Criminal Justice and Immigration Act 2008) to regulate specific types

of pornography. In addition, as far as Internet is concerned, its government encourages

'8 The notion of freedom of expression is believed to be originated in Ancient Greece (6™ or 5™
Century BC). Therefore, it is the concept of the western world. See Raaflaub, K., Ober, J., and
Wallace, R., Origins of Democracy in Ancient Greece, (University of California Press, Berkeley,

2007), p.65 .
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‘light-handed’ regulation, allowing the IT industry and Internet users to play the principal

role in regulating Internet pornography.'®

Internet pornography is normally disseminated via the World Wide Web (WWW or
websites),”’ peer-to-peer file-sharing (P2P)*! and USENET Newsgroups.” Before the mid
1990s, pornographic images were mainly distributed via USENET Newsgroups.” However,
the advent of WWW in 1994 and the introduction of graphic web-browsers in 1995 caused
the significant decline in the popularity of USENET Newsgroups, and the World Wide Web
has become the main channel for the distribution and consumption of pornographic
materials.”* Since the beginning of the 2000s, P2P, file-sharing, has also become a popular
channel for distributing pornographic materials alongsidé the World Wide Web.” However,
as the regulatory measures and policies of the CoE, the EU and the UK are applicable

primarily to pornographic materials available on the World Wide Web, this thesis sets a

'® For the discussion of the implication of the extreme pornography law on freedom of expression in
the UK See Chapter 5.

20 “The World Wide Web is a large, heterogeneous, distributed collection of documents connected by
hypertext links’. It allows Internet users to view ‘all the online information available on the

Internet ... [by navigating] through an information world partly hand-authored, partly computer-
generated from existing databases and information systems’. Mendelzon, A., Mihaila, G., and Milo,
T., ‘Querying the World Wide Web’ (1997) International Journal on Digital Libraries, 1(1), pp.54-
67, 54; Berners-Lee, T., Cailliau, R., Pellow, N., and Secret A., ‘The World-Wide Web Initiative’,
http://assets.cs.ncl.ac.uk/seminars/92.pdf, visited 29™ December 2012.

2 <peer-to-peer (P2P) file-sharing systems combine sophisticated searching techniques with
[decentralised] file storage to allow users to download files directly from one another. ... The work of
serving files in virtually all current P2P systems is performed for free by the systems’ users.” Golle,
P., Brown, K., Mironov, 1., and Lillibridge, M., Incentives for Sharing in Peer-to-Peer Networks’ in
Fiege, L., Miihl, G., and Wilhelm, U. (eds) Electronic Commerce : Second International Workshop,
WELCOM 2001 Heidelberg Germany, November 16-17, 2001 Proceeding, (Springer-Verlag, Berlin,
2001), pp.75-87, 75; For an account on the use of peer-to-peer file-sharing to distribute pornography
see, for example, Mehta, M.D., Best, D., and Poon, N., ‘Peer-to-peer Sharing on the Internet : An
Analysis of How Gnutella Networks are used to Distributed Pornographic Materials’ (2002)
Canadian Journal of Law and Technology, 1(1),
http://cjlt.dal.ca/voll_nol/articles/01_01_MeBePo_gnutella_fset.html, visited 29" December 2012;
Murray, A., The Regulation of Cyberspace : Control in the Online Environment, (Routledge-
Cavendish, Oxon, 2007), pp.157-163

22 {USENET is a collection of bulletin boards or “newsgroups” distributed over the various
manifestations of the Internet. ... Since USENET was more or less “official”, some topics [(e.g.
pornography)] were ... prohibited. An alternative network (the altnet) was created [to distribute]
pornography ...". Osborne, L., ‘Topic Development in USENET Newsgroups’ (1998) Journal of the
American Society for Information Science, 49(11), pp.1010-1016, 1010; For an account on
pornography in USENET see, for example, Mehta, M.D., ‘Pornography in Usenet : A Study of 9,800
Randomly Selected Images’ (2001) CyberPsychology & Behavior, 4(6), pp.695-703.

3 Lane, F.S., supra, pp.66-67.

% Ibid., pp.34-35

25 See Committee on Government Reform, Stumble Onto Smut : The Alarming Ease of Access to
Pornography on Peer-to-Peer Networks, Hearing before the Committee on Government Reform
House of Representatives, March 13, 2003, (US Government Printing Office, Washington, 2003),
http://www.gpo.gov/fdsys/pkg/CHRG-108hhrg87066/pdf/CHRG-108hhrg87066.pdf, visited 29™
December 2012, p.2.
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limit to examine only pornographic websites (commercial pornographic websites in

particular).?

Furthermore, it is important to note that this thesis deals only with visual adult pornography,
which refers to still and motion images that portray adults (persons aged eighteen and over)
engaging in sexual activities. Child pornography — i.e. images which depict minors being

sexually abused and exploited — is outside the scope of this thesis.”’

1.4 Objectives and Original Contributions

The first objective of this thesis is to propose a new regulatory framework for Internet
pornography for Thailand, which is arguably more in line with the concept of freedom of

expression than the current one.

The second objective is to shed new light on the body of existing literature on the regulation
of Internet pomography in Thailand. There have been very few studies on this subject thus
far. The existing studies examine the regulation of Internet pormnography from the
perspectives of criminal law and crime control.”® This thesis aims to be the first legal study
which examines this subject from a liberal standpoint within the conceptual framework of
the right to freedom of expression. Furthermore, it is intended to be a comparative study
which examines not oﬁly the Thai regulatory approéch, but also the regulatory approaches
adopted by the CoE, the EU and the UK government. A comparative study on this subject
haé never been conducted before. Last but not least, this thesis is the first study on the
regulation of Internet pornography in Thailand after the Computer-Related Crime Act
B.E.2550 (2007) came into force.

2 Commercial pornographic websites refer to pornographic websites which require Internet users to
purchase subscriptions. They include a free pornographic websites which earn incomes through
advertising on their websites. ‘

27 For interesting accounts on child pornography see, for example, Taylor, M. and Quayle, E., Child
Pornography : An Internet Crime (Taylor & Francis, London, 2007); Akdeniz, Y., Internet Child
Pornography and the Law : National and International Responses (Ashgate, Aldershot, 2008);
Gillespie, A., Child Pornography : Law and Policy (Routledge, London, 2011). .

28 According to the database of National Research Council of Thailand, there have been only three
legal studies on the regulation of Internet pornography in Thailand thus far.,
http://library.nrct.go.th/opac/Index.aspx, visited 29™ December 2012, The three studies are : (1)
Nitithamvisarut, T., Computer Crime: A Case Study of the Commission of Sex Crimes through the
Internet for which Thai People are Injured, Thesis Submitted for a Master of Law Degree,
Chulalongkorn University (2001); (2) Pretiprasong, 1., Liability of the Sexuality Media [sic]
Enterprisers on the Internet, Thesis Submitted for a Master of Law Degree, Thammasat University
(2003); (3) Suksri, S., The Duties and Criminal Liability of Internet-Providers: A Special Study on
Pornography and Libel on the Internet, Thesis Submitted for a Master of Law Degree, Thammasat
University (2004). It is worth nothing that all existing studies were conducted at Master degree level.
Thus, it could be argued that the depth of their examination and analyses may be limited.




1.5 Research Methodology

Documentary research is the principal research method employed in this thesis. It involves
the examination and analysis of primary sources relating to the legal framework of the
protection of freedom of expression and the regulation of Internet pornography in Thailand,
the UK, the CoE and the EU. The primary sources include international human rights
documents, legislation, a draft Bill, judgements of national and international courts,
consultation papers, policy papers, statistics, news, and so on. In most cases, these
documents are publicly available either at libraries or on the Internet. Legal database
systems such as Westlaw and Lexis have also been used. However, certain documents are
obtained from the UK’s Ministry of Justice under the Freedom of Information Act scheme.
Furthermore, this thesis also explores and analyses academic works and literature (books
and journal articles) relating to freedom of expression and other areas pertinent to the

regulation of pornography.

In Chapter 6, the chapter which deals with the regulation of Internet pornography in
Thailand, the library-based research is supported by an empirical study. Semi-structured
interviews with key organisations from the public and the private sectors involved in the
regulation of Internet pornography in Thailand were conducted. The interviews were
necessarly because some important and relevant information was neither documented nor
publicly available. The detail and procedure of how the interviews were conducted will be

discussed in Chapter 6.

1.6 Outline of the Thesis

This thesis is composed of seven chapters. Chapter 1 is the introductory chapter of the
whole thesis. It explains why the regulation of Internet pornography in Thailand is worth
researching. Also, it addresses the research questions, the scope and objectives of the study
and the research methodology. Chapter 2 deals with the definition of the term ‘pornography’
" which will be referred to throughout this thesis. It also gives a brief historical account on the
relationship between pornography and mass media. Chapter 3 establishes a conceptual
framework which will be used to analyse the regulatory approaches to Internet pornography
adopted by the CoE and the EU (Chapter 4), in the UK (Chapter 5) and in Thailand (Chapter
6) respectively. In doing so, Chapter 3 examines, first, the general concept of expression
and the three main theories that underpin the right to freedom of expression, to see whether
pornography can be regarded as a form of expression. Second, it explores and analyses the .

rationales typically used to justify the regulation (restriction or suppression) of pornography,
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and points out which rationales are in line with the concept of freedom of expression. Third,
it discusses the modes of regulation of Internet content. Chapter 4 deals with the regulatory
approaches to Internet pornography adopted by the CoE and the EU. It examines the
jurisprudence of the European Court of Human Rights (ECtHR) and that of the European
Court of Justice (ECJ) on the right to freedom of expression in relation to the restriction of
sexually explicit expression. It then explores the CoE and the EU’s policies on the
regulation of Internet pornography. Chapter 5 focuses on the regulatory approach to Internet
pornography in the UK. It examines the UK’s legal framework of the right to freedom of
expression and pornography-related laws (the focus is on English laws). Also, it explores the
model of the regulation of Internet pornography in the UK. Chapter 6 examines the current
Thai regulatory approach to Internet pornography to know how far it is consistent with the
conceptual framework of freedom of expression developed in Chapter 3. The examination
concentrates on the legal framework of the right to freedom of expression under the current
Constitution (the Constitution of Thailand B.E.2550 (2007)), the Thai pornography-related
laws and the regulatory modes that are presently used to control Internet pornography in
Thailand. Chapter 7, which is the last chapter, aims to pfopose a new regulatory framework
of Internet pornography for Thailand. In doing so, the good features and caveats of the
regulatory measures and policies of the CoE, the EU and the UK will be analysed with the
findings from Chapter 6. The proposed regulatory framework in this chapter is expected to
bring the regulation of Intémet pornography in Thailand to be more compatible with the

notion of freedom of expression. Chapter 7 ends with the conclusion of this thesis.
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Chapter 2: Overview of Pornography

Introduction

The main aims of this chapter are to find a definition of ‘pornography’ which can be used
for the discussion in this thesis, and also to give a brief historical account of the relationship

between pornography and the development of mass media.

2.1 Definition of Pornography

It should be noted that there seems to be no unitary definition of ‘pornography’. In fact, the
term ‘pornography’ has been defined in so many different ways in accordance with the
ideologies or perceptions on pornographic materials of particular individuals who (or groups
which) propose such definitions. Furthermore, the definitions of pornography appear to be
culturally specific, meaning that what is classified as ‘pornography’ depends significantly
on the perspective of a particular culture at a particular time.! A sexually explicit material
may be deemed ‘pornographic’ in one culture, but may not be considered ‘pornographic’ in

others.

This chapter does not attempt to re-define ‘pornography’. However, it tries to select the
existing concepts which could reflect the fundamental attributes that most pornographic
materials have in common. And such fundamental attributions of pornographic materials
will be, in turn, used as a definition of ‘pornography’ which will be referred to thereafter

throughout this thesis.

The word ‘pornography’ appeared for the first time in the Oxford English Dictionary in the
mid-19" Century.? According to The New Oxford Dictionary of English, the origin of
‘pornography’ is from the Greek word ‘pornographos’, which literally translated as “writing

about prostitutes’.” However, in the contemporary context, it is defined as:

‘Printed or visual material containing the explicit depiction or display of sexual organs or
activity, intended to stimulate erotic rather than aesthetic or emotional feelmgs

‘ ! Thauvette, C., ‘Defining Early Modern Pornography : The Case of Venus and Adonis’ (2012)
Journal for Early Modern Cultural Studies, 12(1), pp.26-48, 32.
2 Hunt, L., The Invention of Pornography: Obscenity and the Origins of Modernity, 1500-1800, (Zone
Books New York, 1993), p.13.

3 Pearsall, J. (ed.), The New Oxford Dictionary of English, (Oxford University Press, Oxford, 1988),
p.1444,
* Ibid.
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According to the Royal Institute of Thailand Dictionary B.E.2542 (1999), the term

‘pornographic’ is translated as 17 (Po) in Thai, which literally means ‘to be sexually

explicit’.’ In the context of contemporary Thai society, sexual explicitness refers mainly to
the depictions in which (1) women’s nipples and/or (2) male or female genitals are clearly

seen.6

In the UK, the Report of the Committee on Obscenity and Film Censorship (the ‘Williams
Report’) proposes that:

‘Pornographic representation is one that combines two features: it has a certain function or
intention, to arouse its audience sexually, and also has certain content, explicit

. . .« . 7
representations of sexual material (organs, postures, activity, etc.).’

In the US, the Attorney General’s Commission on Pornography Report (the ‘Meese Report’)
also defines “pornography’ in a similar fashion by emphasising that pornographic material

refers to:

‘... the material [which] is predominantly sexually explicit and intended primarily for the
purpose of sexual arousal.”®

According to Dandy Scoccia — an academic in philosophy, pornography can be divided

roughly into 4 categories:

a) ‘Pomnography which is not sexist or degrading to women; material which tho§e
feminists who regard “pornography” as a pejorative term prefer to call “non-sexist
erotic”.

b) Pornography which does not contain an explicit degradation or domination theme, b‘ut
which is nevertheless sexist (e.g., portraying women as silly, stupid, and eagerly servile
to men). :

¢) Non-violent pornography which does contain an explicit degradation or domination
theme (e.g. a photo of a naked woman being urinated on, or on her hands and knees
while wearing a dog collar and leash).

d) Violent pornography, containing depictions of women being raped, tortured, tied up,
and so forth; in some of this material the victim is depicted as both enjoying and
consenting to the sexual abuse that she (or occasionally he) suffers, and in some as
unwilling and [terrorised]’.’

5 The Royal Institute of Thailand, The Royal Institute of Thailand Dictionary B.E.2542,
http:/rirs3.royin.go.th/new-search/word-search-all-x.asp, visited 24™ January 2013.

®See Section 6.2.1.

" Committee on Obscenity and Film Censorship, Report of the Committee on Obscenity and Film
Censorship, (Her Majesty’s Stationery Office, London, 1980), p.103.

# Attorney General’s Commission on Pornography, Final Report July 1986: Attorney General’s
Commission on Pornography, (US Government Printing Office, Washington D.C., 1986), p.229.

® Scoccia, D., ‘Can Liberals Support a Ban on Violent Pornography?’ (1996) Ethics, 106(4), pp.776-
799, 778.
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Given the definitions mentioned above, for the purpose of this thesis, ‘pornography’ refers
to material which has, at least, two basic characteristics: (1) sexual explicitness (women’s
breasts and male/female genitals can be clearly seen) and (2) an intention to arouse

viewers/readers sexually. The so-called ‘erotic’ material is included within the broader term

of ‘pornography’.

The sexually explicit portrayals that are typically published or shown in Playboy, 10
Penthouse," Hustler' and Private'® magazines, videos or websites'* can serve as illustrative

examples of ‘pornography’ within the meaning of this thesis.

2.2 Pornography and Mass Media

Humanity has been interested in sexual representations since the ancient times. One of the

oldest pieces of evidence is Venus of Willendorf, a limestone figure of a naked woman with |
large breasts, a prominent pubic area and buttocks, which is presumed to be sculpted in
24,000-22,000 BC." For the Greeks and Romans, sexually explicit imagery was commonly
found in everyday items such as cups, wine coolers, vases, vessel-handles, bowls and
murals.'® In Thailand, sexually explicit activities were painted on the walls of many Thai
temples; some of which were painted as early as the beginning of the 17" Century.” In this
regard, it could be said that both western and Thai cultures have been familiar with sexually

explicit portrayals for centuries.

As history shows, pornography has long been deeply interconnected with the technological
development of the media.'® In the mid-15" century, when printing technology was
introduced, pornographic materials — e.g. books, pamphlets, posters and cartoons — became

more accessible to people. '° Postures (1524) by Pietro Aretino is an example of

1 Playboy, http://www.playboy.com.

W Penthouse, http://www. penthousemagazine.com.

2 Hustler, http://www.hustler.com.

13 Private, http://www.privatemediagroup.com.

'“ Rea, M.C., ‘What is Pornography?’ (2001) Nois, 35(1), pp.118-145, 119. .

% Lane, F.S., Obscene Profits: The Entrepreneurs of Pornography in the Cyber Age, (Routledge,
London, 2001), p.1.

16 See generally Jones, C. Sex or Symbol: Erotic Images of Greece and Rome (University of Texas
Press, Austin, 1982); Richlin, A. (ed.), Pornography and Representation in Greece & Rome, (Oxford
Umver51ty Press, Oxford, 1992)

17 Kongpien, N., Erotic: Sexual Images in the Traditional Paintings and the Sound of Thai Literature
(ivdana: nwglummiGunmlsemd itidsaassani Ing, (Matichon Publishing, Bangkok, 2008); Gordon, A.,

- ‘Women in Thai Society as Depicted in Mural Paintings’ in Howard, M.C., Wattanapun, W., and
Gordon, A. (eds), Traditional T’ai Arts in Contemporary Perspective (White Lotus Press, Bangkok,
1998), pp.175-192.

18 Chatterjee, B.B., ‘Last of the Rammacs Thinking about Pornography in Cyberspace’ in Wall, D.
(ed.), Crime and the Internet, (Routledge, London, 2001), pp.74-99, 75.

' Yar, M., Cybercrime and Society. (SAGE, London, 2006), p.105.
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pornographic literature which shows ‘a series of engravings of sexual positions’.?* The
invention of photographic processes in 1832 made it possible to produce sexually explicit
picturés in fine detail, and pornographic pictures became materials for mass media
production.?’ When moving pictures were invented, pornographers quickly utilised this
technology to produce their commodities, leading to prosperous underground markets for
‘blue movies’.?2 Colour pornographic magazines were available on bookshelves in the 1950s,
followed by the advent of pornographic videos in the 1980s.” The videos allowed people to
view pornographic films ‘in comfort at their home for the first time’.** In the 1990s,
pornographic films were broadcasted on certain cable television systems, notable the

Playboy Channel, the Spice Channel and Adam & Eve.

In the middle of the 1990s, people began to use the Internet as an alternative channel to
distribute and view pornographic images. By 1996, among the most popular USENET
Newsgroups, five were pornographic and one of these (alt.sex.net) had some 500,000
viewers a day.”® Due to the ability to converge different mediums of the World Wide Web,
which makes it possible to distribute textual, visual and audio pornographic materials at the
same time on a single webpage, pornographers moved to this new Internet platform in
1995. Up until the present day, the World Wide Web is still a main channel for the
distribution of pornography.?® Although the exact number of pornographic websites remains
unknown, according to Amanda Spink, Helen Partridge and Bernard Jansen — Information
Technology scholars — pornographic websites accounted for 3.8 per cent of all website
searches in 2005.%° Peer-to-peer networks are also used to distribute pbmographic materials.

Relying on information from the Internet Filter Review, Majid Yar — an IT law scholar —

% Johnson, P., ‘Pornography Drives Technology: Why not to Censor the Internet’ (1996) Federal
Communications Law Journal, 43(1), pp.217-226, 219.

21 Attwood, F. (ed) PORN.COM, (Peter Lang, New York, 2010), p. 55; Kutchinsky, B., ‘Pornography,
Sex Crime and Public Policy’ in Gerull, S. and Halstead, B. (eds), Sex Industry and Public Policy,
(Australian Institute of Criminology, Canberra, 1992),
http://www.aic.gov.au/media_library/publications/proceedings/14/kutchinsky.pdf, visited 11"

January 2012, pp.41-54, 41.

2 Ibid, p.42.

2 Slayden, D., ‘Debbie Does Dallas Again and Again: Pornography, Technology, and the Market
Innovation’ in Attwood, F. (ed.) PORN.COM (Peter Lang, New York, 2010), pp.54-68, 55.

% Murray, A.D., Information Technology Law: The Law and Society, (Oxford University Press,
Oxford, 2010) p.354.

2 Lane, F.S., supra, p.34.

2 Yar, M., supra, p.105.

z Murray, A.D., supra, p.354.

2 Lane, F.S., supra, pp.34-35. '

Jansen, B., Partridge, H., and Spink, A., ‘Sexual and Pornographic Web Searching: Trend
Analysis’ (2006) First Monday, 11(9), pp.1-7; see also Paasonen, S., ‘Online Pornography :
Ubiquitous and Effaced’ in Burnett, R., Consalvo, M., and Ess, C. (eds) The Handbook of Internet
Studies (Blackwell Publishing, London, 2010), pp.424-439, 425. It should be noted that the
percentage of pornographic websites mentioned here is a peer-reviewed source of information
available at the moment.
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notes that, as of 2006, ‘some 1.5 million downloads of pornographic material are performed

every month using peer-to-peer ..."*

Conclusion

As history shows, sexualiy explicit representation and pornography — i.e. the sexually
explicit materials which are produced to sexually stimulate viewers — have an interrelation
with new media technologies. In the 21* Century, people can access pornographic materials

with ease, requiring only a PC or another mobile Internet device and an Internet connection.

Internet pornography has brought a novel challenge to govemménts in many countries,
which attempt to restrict or suppress it. Before going on to examine the regulatory
approaches to Internet pornography adopted by the CoE and the EU, and in the UK and
Thailand, the next chapter will analyse pornography within the conceptual framework of
freedom of expression to see whether pornography is an instance of expression which

deserves some, little, or no protection.

30 Yar, M., supra, p.107; see also Topten Review, http://internet-filter-
review.toptenreviews.com/internet-pornography-statistics.html, visited 11" January 2012.
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Chapter 3: Pornography and Freedom of Expression

Introduction

This chapter analyses pornography from a theoretical perspective with the intention of
answering the question of whether pornography can be considered as a form of expression.
As the communicative ability is an essential element for an act to be classified as
expression,’ this chapter begins by providing an analysis to determine whether pornography
is capable of communicating any opinions/ideas. It then moves on to analyse the three major
theories underpinning the right to freedom of expression, namely the argumenf from truth,
the argument from democracy and the argument from self-realisation (individual autonomy
and self-fulfilment) in an attempt to understand the extent to which they are applicable to-
pornography. After that, the chapter examines rationales that are typically used for
supporting the regulation of pornography. The aim is to identify what rationales can be
considered as strong justifications for controlling pornography within the conceptual
framework of freedom of expression. Subsequently, it proposes concepts of legal and illegal
types of pornography. The chapter ends with an examination of the modes of Internet .
pornography regulation. The findings of this chapter will be used later on in this thesis as a
conceptual framework for examining the regulatory frameworks of Internet pornography
that are currently adopted by the Council of Europe, the European Union, the UK

government and the Thai government.
3.1 Overview of the Concept of Expression/Speech
3.1.1 The Meaning of Expression/Speech

The meaning of the term ‘expression’ can be implied from the texts of the three major
international human-rights instruments that guarantee freedom of expression.
Article 19 of the Universal Declaration of Human Rights (UDHR) states:

‘Everyone has the right to freedom of opinion and expression; this right includes freedom to
hold .opinions without interference and to seek, receive and impart information and ideas
through any media and regardless of frontiers’.

Article 19 (2) of the International Covenant on Civil and Political Rights (ICCPR) provides:

"' Schauer, F., Free Speech: A Philosophical Enquiry, (Cambridge University Press, Cambridge,
1982), pp.91-95. See also Easton, S., The Problem of Pornography: Regulation and the Right to Free
Speech, (Routledge, London, 1994), p.86.
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‘Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either
orally, in writing or in print, in the form of art, or through any other media of his choice’.

Article 10 (1) of the European Convention on Human Rights (ECHR) reads:

‘Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers ...’

According to the three provisions detailed above, ‘expression’ can be defined as an act of
holding, seeking, receiving and imparting opinions, information or messages by any means
and through any media. In other words, it is about the communication of ideas, opinions or

messages, irrespective of the medium used.

As clearly stated in Art. 19 (2) of the ICCPR, expression comes in various forms such as
spoken words, writing, printing or works of art. According to the European Court of Human
Rights (ECtHR), materials that convey opinions or ideas, such as paintings,2 caricature
images,’ cartoons,* poems® and symbols (such as the red star on a jacket),6 are considered

within the meaning of Art. 10 of the ECHR as forms of expression.

The First Amendment to the United States Constitution provides:

‘Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the Government for a redress of grievances’.

The First Amendment ‘does not give a clear definition of ‘speech’. This leaves the United
States Supreme Court (the US Supreme Court) to consider what constitutes ‘speech’.” The
decision of Texas v. Johnson, for instance, makes it clear that the burning of a national flag
is a form of speech in the sense that it is an act of denouncing public policies (symbolic
speech).® In Tinker v. Des Moines Independent Community School District, the US
Supreme Court held that the act of wearing black armbands to school was symbolic speech
conveying a message protesting against Vietnam War.? In US v. O’Brien, although the US
Supreme Court remarked that not all types of conduct could be considered as ‘speech’

within the meaning of the First Amendment, it was prepared in this case ‘to assume,

? Muller and Others v. Switzerland (1988) No. 10737/84, A 133.
3 Vereinigung Bildender Kiinstler v. Austria (2007) No. 68354/01, hudoc.
* Kulis and Rézycki v. Poland (2009) No. 27209/03, hudoc.
Karata; v. Turkey (1999) No. 23168/94, 1999-1V,
® Vajnai v. Hungary (2008) No. 33629/06, hudoc.
7 Cram 1., 4 Virtue Less Cloistered, (Hart Publication, Oxford, 2002), p.44.
(1989) 497 U.S. 397, 406.
(1969) 393 US 503, 514.
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without deciding, that the communicative element involved in draft-card burning was
sufficient to render the conduct “symbolic speech™.'® Considering these rulings, it can be
said that, in most cases, ‘speech’ within the meaning of the First Amendment refers to a

conduct that can communicate ideas/opinions.""

To sum up, it could be said that ex‘pression/speech, in essence, means an act or a material
with the capacity to communicate or convey opinions/ideas or information/messages.
However, the term ‘expression’ appears to have a wider scope than ‘speech’. ‘Expression’
intrinsically covers almost all types of communicative act or material that can impart
ideas/opinions, whereas what constitutes ‘speech’ depends significantly on the US Supreme
Court consideration. For this reason, the ECtHR does not have to consider the question of
whether the communicative act or material at issue is ‘expression’, whilst the US Supreme
Court has to deal with the question of whether the communicative act in question constitutes
‘speech’ on a case-by-case basis."” However, some academics treat the terms ‘expression’
and ‘speech’ as if they are synonyms. Eric Barendt, in his book Freedom of Speech, is an
example." This thesis follows the approach of Barendt, making use of the terms ‘expression’

and ‘speech’ interchangeably.
3.1.2 Expression and Elements of Communication

Harold Lasswell — a leading communication theorist — proposes a well-known model of
communication.'"* According to his model, an act of communication comprises of the
following elements: speakers (‘who?’), information/messages (‘says what?*), medium (‘in
which channel?”), audience (‘to whom?’) and the effect of the communication (‘with what
effect?’). ®

At one end of the spectrum are the speakers who play the role of information providers.

Freedom of expression allows them to communicate their opinions/ideas or messages about

216

a particular issue ‘through words and actions’'® to a wide audience.'” Through such means,

'%(1968) 391 US 367, 376; Barendt, E., Freedom of Speech (2" ed.), (Oxford University Press,

Oxford, 2005), p.81.

"' Easton, S., supra, p.86.

12 Cram, L. (2002), supra, p.44.

'3 Barendt, E., supra, p.5.

' Fiske, J., Introduction to Communication Studzes (2™ ed), (Routledge, London, 1990), p.30.

15 Lasswell H.D., “The Structure and Function of Communication in Society’ in Bryson, L., (ed), The

Communication of Ideas: A Series of Addresses, (Cooper Square Publishers, Inc., New York 1964),
pp- 37-51, 37.

- 1% Feldman, D., Civil Liberties and Human Rights in England and Wales (2™ ed.), (Oxford University

Press, Oxford, 2002), p.762.
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they can increase their reputations, promote a particular way of life, encourage changes in
government and society or simply amuse or shock people.'® At the other end is the audience.
Unrestricted expression makes all ideas or complete information regarding a particular
matter available to the émdience.19 People can ponder upon such ideas or information to

make their own judgements about matters concerning lives, politics and society.

3.2 Pornography and Expression

As stated above, in order for an act or a material to be classified as expression/speech, it
must possess the capability to communicate certain ideas/opinions or
information/messages.”® Given this, it is important to ask whether pornography
communicates any ideas or messages. If it does not, it would not be an aspect of expression
and thus falls outside the scope of protection under the principle of freedom of expression;
on the other_hand, however, if it has a communicative capability, it should be treated as a
form of expression, and is therefore entitled to a certain degree of protection. Interestingly,
there are two contrésting answers to this fundamental question, provided from two different
- viewpoints. Certain academics argue that pornography is not a form of expression, as it
does not convey any ideas. This line of argument will be examined first. However, in line
with the scholars who agree that pornography has a communicative capability, this section
contends that pornography does communicate opinions/ideas or messages relevant to sex,
sexuality and gender relations. Furthermore, the application of Lasswell’s model of
communication to the domain of pornography makes the argument that pornography is a
communicative activity even more persuasive. For these reasons, it can be said that

pornography is a form of expression.

3.2.1 Pornography as a Non-Communicative Activity

The idea that pornography — particularly the type that shows explicit depictions of sexual
activities and nothing else — communicates certain ideas/messages is unconvincing in the
eyes of Frederick Schauer — a leading free speech theorist. In his view, pornography offers
nothing to viewers but sexual stimulation. In other ‘words, it delivers a purely physical

1

experience.”’ He contends that pornographic material is purposefully designed for sexual

17 Scanlon, T., ‘Freedom of Expression and Categories of Expression’, (1979) University of
Pittsburgh Law Review, 40(4), pp.519-550, 521.

% Ibid. ‘

"% Ibid., p.524.

2 gee Section 3.1.1.

2! Schauer, F. (1982), supra, pp.181-182.
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stimulation to assist masturbation,?? hence performing the function of sexual device (such as
‘sex toys’) or even sex itself.” Explicit images and language appearing on a pornographic
object are solely used as a means of sexually exciting its audience,” and thus it may be seen
to contain no cognitive or intellectual properties.25 Accordingly, pornography should be
treated as a form of sexual activity (or in his words ‘visual sex’),”® rather than a
communicative activity.?’” In order to illustrate his idea further, he draws an analogy between
watching sexual acts on a pornographic film and viewing a live sex performance of two
prostitutes, stating that the two are virtually identical in terms of their sexually stimulating
effects on the viewer.”® He also remarks that there is only a negligible difference between
the two: whilst pornography shows sex on film, live-performance presents it in the flesh.”’
Therefore, he concludes that because ‘[pJornography involves neither a communicator nor

30

an object of the communication’” and also has no other effect besides one of sexual

.. 32
stimulation,’' its regulation is by no means relevant to the principle of free speech.

Eric Barendt - a free speech scholar — and Catherine MacKinnon — a feminist academic,
also share to some degree the view of Schauer. According to Barendt, although certain
pornographic materials can be seen as speech (owing to the fact that they convey the idea
that — at best — sex is fun),®® this does not necessarily mean that all categories of
pornography, particularly that of pictorial hardcore pornography — ie. the type of
pornography that depicts detailed sexual intercourse and nothing else — should be deemed as
speech. Hardcore pornography is noﬁ-cognitive and hardly communicates any ideas; it is
produced only to sexually stimulate viewers and to serve as a masturbation aid.** Likewise,

MacKinnon argues that pornography is nothing other than ‘masturbation material’ or even

‘sex” itself.>’

Schauer F., ‘Speech and “Speech”-Obscenity and “Obscenity”: An Exercise in the Interpretation
of Constltutlonal Language’ (1979) The Georgetown Law Journal, 67(4), pp.899-933, 923, See also
MacKmnon C.A., Only Words, (Harvard University Press, Cambridge Massachusetts, 1993), p. 17.

Schauer F. (1982), supra, p.181-182.

Ib1d » p.181.

Schauer F. (1982), supra, p.183. ‘

By ‘visual sex’, Schauer means the activity of experiencing sex through the eyes, as opposed to
tactlle sex. Ibid., p.183.

2 Tbid. ,p.181. See also Weinstein, J., ‘Democracy, Sex and the First Amendment’ (2007) New York
Umverszty Review of Law and Social Change, 31(4), pp-865-898, 868-873.

Ib1d , pp.181-182,

Ib1d , p-182.

Schauer F. (1979), supra, p.923.

Ib1d , p.182.

Ib1d , p.183-184,

Barendt E., supra, p.358.

* Ibid. > Pp- 356 361.

3 MacKmnon C.A,, supra, p.17.
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However, there are two main arguments standing in stark contrast with the above views.
First, the analogy between pornography and a live sex performance appeérs to overlook the
importance of media. As noted by James Weinstein — a constitutional law expert, in the case
of pornography, pornographers use media of mass communication such as magazines, films
and the Internet to disseminate sexual content to a wide audience.®® In this regard,
pornography is different from a live sex show, which has nothing to do with mass media and

may have only one person as a viewer (the person who hires the two prostitutes).

Second, Schauer, Barendt and MacKinnon appear to view sexual arousal and masturbation
resulting from viewing pornography as automatic physical reactions (like a knee-jerk
reaction). However, as Andrew Koppelman — a law and political science scholar — contends,
‘[human] sexuality ... is always mediated by thought’.37 In his opinion, pornography helps a
viewer to create a sexual fantasy that, in turn, sexually stimulates the viewer.* Masturbation

is a response to sexual arousal®

Moreover, the findings of a psychological experiment
conducted by D. P. J. szybyla and‘ Donn Byrne suggest that sexual arousal is caused by
internal sexual feelings created through the viewers’ interpretation of what they see or hear,
and this process requires cognitive abilities.*” During the course of the experiment, 166 male
and 154 female undergraduate students were asked to view a pornographic film depicting a
man and a woman having sex and, on a different occasion, to listen to erotic narration of the
same porﬁographic film. During the visual presentation, the subjects were instructed to pair
numbers given to them through the headphones. During the auditory presentation, the
subjects were asked to do the same task, but this time the numbers were shown on the
screen. The tasks were designed to distract the subjects from sexually stimulating
presentations. In the case of auditory sexual material, both males and females reported that
their sexual érousal decreased as distraction increased. However, in the case of the visual
* Pornographic film, there were gender-related differences: the distraction decreased sexual
arousal in female subjects, but did not significantly decrease sexual arousal in male subjects.
However, these differences could be explained by the fact that the males had more affective
responses to erotic stimuli than females.” Nonetheless, the findings from the experiment

support that:

zé Weinstein, J., supra, p.873. , ‘
Koppelman, A., ‘Is Pornography “Speech”?’ (2008) Legal Theory, 14(1), pp.71-89, 77.
* Ibid.
iz Posner, R.A., Sex and Reason, (Harvard University Press, Cambridge Massachusetts, 1994), p.354.
Przybyla, D. P. J. and Bryne, D., ‘The Mediating Role of Cognitive Processes in Self-Reported
"S'elxbu‘?i] Arousal’, (1984) Journal of Research in Personality, 18 (1), pp.54-63.
d., p.61. .
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‘there is not an automatic sexual response to verbal or pictorial depictions of erotic scenes.
Rather, such material activates cognitions involving erotic images; it is this internal fantasy
that leads to arousal.”*

In other words, if sexual arousal is a purely physical reaction, distraction from sexual
presentations (an interruption in the cognitive process) should not have an effect in

decreasing sexual arousal.

" Given what discussed above, it could be said that the cognitive process plays a crucial
mediating role between sexual content in pornography and sexual arousal. In this way,
viewing pornography is different from the use of a sexual device or ‘sex’ itself (including
masturbation and orgasm): the former involves a cognitive process to create sexual arousal,
but the latter are arguably purely physical activities. This could be a counter-argument to the

view posited by Schauer, Barendt and MacKinnon.

3.2.2 Pornography as Communication

In contrast to Schauer, Barendt and MacKinnon’s view, some academics and judges have an
opposing viewpoint, believing that pornography has a communicative capability. Richard
Posner — an American judge and legal theorist — argues that ‘erotic representation’* such as
pornography does not only play the role of sexual stimulus, but also performs inter alia an
informational function.* Posner’s view is shared by Judge John Sopinka in R v. Butler, the
Supreme Court of Canada’s landmark obscenity case.” In his opinion, the fact that sexual
activity is intentionally recorded on a film and particular images are deliberately selected
and arranged in subsequent order to create a film emphasises - that the film-maker

(pornographer) intends to convey some meaning.*®

As far as the informational function is concerned, it can be said that there are two types of
message communicated by pornography to the viewer. The first one is information on sex in
its factual and straightforward sense, and the second is attitudinal ideas towards sex and

gender relations derived from an-interpretation of sex depicted in a pornographic material.

2.
-~ Ibid., p.54.

¢ Richard Posner prefers to use the term ‘erotic representation’ as it has a broad meaning covering
both ‘pornography’ and ‘obscenity’. In his view, ‘erotic representation’ denotes a representation
concerning sexual activity, whilst pornography is regarded as the explicit and rather offensive subset
of the former. By ‘obscenity’, he means the subset of pornography that is illegal and suppressed by
EWS: See Posner, R.A., supra, pp.351-352.

. Ibid,, p.352-354.

(1992) 1 S.CR. 452.

4 Ibid., para.74.
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3.2.2.1 Information about Sex

The most prominent element of pornography is the portrayal of sex. Naked bodies, genitals,
varied sexual positions and sexual intercoufse are depicted in a frank and non-discursive
fashion.”” According to Judge Sopinka, the depiction of people engaged in sexual activity*®
is the message that the pornographer intends to communicate to viewers.* Likewise, Linda
Williams — an expert in film studies — suggests that pornography is ‘speaking sex’, i.e. sex
" with an ability to narrate its own story.”’ In this regard, pornographic material conveys
messages to its viewer in a very similar way that storytelling does to its listener. However,
instead of telling the story through a storyteller’s narration, a pornographic film
communicates its story via means of projecting sex on a screen.’’ Pornography transforms
sexual ideas and makes them visible on screen. Therefore, it could be stated that sexual
images are per se the messages that pornography intends to communicate to its viewers.”” In

other words, sex is, in essence, the subject of communication of pornography.

In order to provide a clearer picture of how information concerning sex is communicated to
viewers, it is helpful to consider the paihtings on ancient Greek pottery and Roman murals.
A number of explicit sexual practices were elaborately painted on the surface of the antique
vases and walls (erotic murals of Pompeii).”> Over the following millennia, such sexual
depictions carry with them information about sexual acts in ancient Greek and Roman times,
allowing the modern world to see sex and sexual practices through the lens of ancient Greek
and Roman sexual cultures.*® In this light, people living in today’s world would find nothing
new about homosexuality and orgy because the illustrations on Greek vases and Roman
erotic murals reveal that these were apparently sexual practices millenniums ago.” In this
sense, it can be said that pornographic materials of the present time could be seen as a

modern counterpart of Greek pottery or Roman murals, performing the same informational

a7 Posner, R.A., supra, p.353.

In the opinion of Judge Sopinka, sexual activity per se can be regarded as a form of expression.
This opinion is in line with the decision of the US Supreme Court in Barnes v. Glen Theatre, Inc.,
(1991) 501 U.S. 560, which ruled that erotic dancing was a form of expression within the meaning of
the First Amendment, as it conveyed a message of eroticism and sexuality.

(1992) 1 S.C.R. 452, para.74.

Wllllams L., Hard Core: Power, Pleasure, and the “Frenzy of the szzble” (University of
Cahforma Press Berkeley, 1999), pp.1-2.

o ! bid, ,p.2.

Ibid. '

% See generally Kilmer, M. F., Greek Erotica: On Attic Red-Figure Vases, (Duckworth, London,
1993); Sutton R. F., ‘Pomography and Persuasion on Attic Pottery’, in Richlin, A., (ed.),
Pornography and Representation in Greece & Rome, Oxford University press, Oxford 1992), pp.3-
52; Jones, C. Sex or Symbol: Erotic Images of Greece and Rome (University of Texas Press, Austin,
1982)

Ibld ,pl. ‘

% Ibid. -» pp. 11-15, 55-58 and 103-132. See also for homosexuahty in ancient Greece, Shaplro H. A,

‘Eros in Love: Pederasty and Pornography in Greece’, in Richlin, A., supra, pp.53-72.
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function to communicate messages in relation to sex and sexuality. Furthermore, it would be
reasonable to anticipate that today’s pornographic materials will go on to provide people of
the future, in thousands of years to come, with information concerning sexual ideas and

behaviour of people living in the 21% Century.

3.2.2.2 Attitudinal Ideas towards Sex and Gender Relations

‘By taking a closer look at what pornography depicts, aside from naked bodies and bodily
sexual performances, certain attitudinal ideas towards sex and gender relations are implicitly
communicated to viewers. This type of message of pornography may differ from viewer to

viewer, depending on how he/she interprets the depictions of sex in pornography.

Pornography can present the idea that sex is ‘fun and exciting’.*® Typically, this type of
pornography shows the viewer that pornographic performers are enjoying different types of
sexual activity. Occasionally, it may communicate the idea that sexual pleasure and
excitement may derive from unusual or, in an extreme case, degrading and violent sexual

practices.”’

Pornography also conveys attitudinal ideas towards sexual morality or gender relations. For
example, the depictions of promiscuity, fornication, adultery, orgy or homosexuality in
pornography may be iﬁterpreted as morally wrong behaviours. ** On the contrary, these
sexual depictions may be seen as symbols of sexual liberation by liberals who may take the
position that sex should not be confined within the frame of sexual mores. In this regard,
Thomas Scanlon — an American philosopher — considers the messages indirectly conveyed
by pornography- in this manner as ‘informal political message’, aiming to challenge the

o 59
dominating sexual mores or fundamental cultural values of sex.

56 Gourgey, N, ‘Pornography and Freedom of Expression’, (1997) Entertainment Law Review, 8(3),
?713.89-93, 90; see also Barendt, E., supra, p.358. . _

Certain pornographic films (perhaps mistakenly) suggest that women receive sexual pleasure from
degradation and sexual violation. See Kappeler, S., ‘Pornography: The Representation of Power’, in
.. Itzin, C, (ed.), Pornography: Women, Violence and Civil Liberties, (Oxford University Press, Oxford,

528001), pp.88-100, 98-99. )

" 7 See, for example, Henkin, L., ‘Morals and the Constitution: The Sin of Obscenity’, (1963)
Columbia Law Review, 63(3), pp.391-414, 94-395; West, C., ‘Pornography and Censorship’,
Stanford Encyclopedia of Philosophy, (2004), http://plato.stanford.edu/entries/pornography-
censorship/, visited 13 June 2009. See also for discussion Koppelman, A., ‘Does Obscenity Cause
Moral Harm?", (2005) Columbia Law Review, 105(5), pp.1635-1679, 1639-1647; Caton, D. E,,
Overcoming the Addict to Porn ography, (Accord Books, Lake Mary Florida, 1990), p.47; See also R.
;5 Hicklin (1868) LR 3 QB 360; Paris Adult Theatre I v. Slaton (1973) 4_13 US 49,63, .

Scanlon, T. (1979), supra, p.545; Weinstein, J., supra, pp.880-896; Brigman, W. E.,’Pornography
as Political Expression’, (1983) Journal of Popular Culture, 17(2), pp.129-134.
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Regarding gender relations, some types of pornography may communicate an idea of the
sexual mistreatment of women,* or the ideology of male supremacy and dominance through
depictions of the degradation, subordination and/or objectification of women.”’ Such
attitudinal ideas can be regarded as political messages relating to gender inequality, which
: (anti-pomography) feminists disapprove and seek to challenge. The view that pornography
communicates an attitudinal idea towards gender relations is confirmed in the decision of
American Booksellers Association v. Hudnut.% In this case, Judge Frank Easterbrook of the
"US Court of Appeals for the Seventh Circuit was of the opinion that the definition of
‘pornography’, as given by the Anti-pornography Civil Rights Ordinance,” clearly regarded
pornography as a form of speech that conveyed the idea of women’s subordination by
presenting them enjoying pain, humiliation or rape, or presenting them in positions of
servility or submission. However, as the Ordinance targeted a type of speech on the grounds
of its content, it was ruled by the US Court of Appeal to be unconstitutional. This ruling was

later affirmed by the US Supreme Court.**

3.2.3 Pornography and Elements of Communication

As noted previousiy in Section 3.1.2, Lasswell’s model of communication comprises
answers to the following five questions: (1) who? (2) say what? (3) in which channel? (4) to

whom? and (5) with what effect?

As far as pornography is concerned, it can be said that a pornographer — i.e. a producer of

pornographic films or a publisher of pornographic magazines — in the context of this model |
is ‘who?’. With this taken into account, ‘say what?’ can be referred to as the ideas/mességes
the pornographer inteﬁds to communicate, namely information about sex and sexuality, and
attitudinal ideas towards sex and gender relations. ‘In which channel?” may be understood
as the medium adopted by the pornographer to express his/her ideas — namely, books,
magazines, films, videos or the Internet. ‘To whom?’ may be the audience of pornography —
€.g., readers or viewers. Lastly, ‘with what effect?’ in this context can be understood as the
audience having learned ideas about sex, sexuality and gender relations, and established that

they are aroused sexually. .

?O Although Catherine MacKinnon attempts to point out that pornography does not communicate any
a {deas because it is in fact sexual mistreatment of women, it can be implied from her statement that the
1ssue of sexual abuse is the message conveyed by pornography. See MacKinnon, C. A, supra, pp.15,
35-36; Russell, D., Against Pornography: The Evidence of Harm, (Russell Publications, Berkeley,
1993), pp.113-114.
192?; generally Dworkin, A., Pornography: Men Possessing Women, (The Women’s Press, London,
o (1985) 771 F.2d 323 (7th Cir.) (1986) 475 U.S. 1001,
o For information about the Ordinance see Section 3.5.4.2.

(1986) 475 U.S. 1001.
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As the way in which pornography conveys messages to its viewers can be fit into Lasswell’s
model of communication, it could be argued that pornography is a communicative activity

and thus an instance of expression.

3.3 Pornography and the Three Major Theories of Freedom of
Expression

The previous section argues that pornography can communicate information about sex and
attitudinal ideas with regard to sex and gender relations. For this reason, it concludes that
pornography is an instance of expression. To explore this matter further, each of the three
central theories underpinning the justification for the protection of freedom of expression is
examined in turn. Following this, pornography is analysed within an individual conceptual
framework based on each theory. It is generally agreed amongst theorists that freedom of
expression is entitled to protection as it is the foundation for three fundamental values: (1)
the discovery of truth (2) the maintaining of democracy and (3) the assurance of individual

self-realisation (individual autonomy and self-fulfilment).*

i

3.3.1 Pornography and the Argument from Truth

‘And though all the winds of doctrine were let loose to play upon the earth, So Truth be in
the field, we do injuriously, by licensing and prohibiting, to misdoubt her strength. Let her
and Falsehood grapple; who ever knew Truth put to the worse, in a free and open

encounter?’

In the search for the justifications of the protection of freedom of expression, the argument
from truth is one of the most frequently invoked theories. The idea that expression is crucial
for attaining truth® was initially brought to light by John Milton in his “classic work
Areopagitica in 1644.%% Milton proposes that the press should be free from licensing — a type
of governmenta restrictive measure; since this would allow society to attain truth and reject

falsehood.®” However, it was John Stuart Mill who refined the notion, shaping it into a

e See, for example, Emerson, T., The System of Freedom of Expression, (Vintage Books, New York,

1970), pp.6-7, cited in Redish, M. H., ‘The Value of Free Speech’, (1982) University of Pennsylvania
" Law Review, 130(3), pp.591-645, 591 Barendt, E., supra, pp.6-23; Feldman, D., supra, pp.762-767;
Schauer, F. (1982), supra, pp. 15-46 and 67-72; Cram, 1. (2002), supra, pp.6-17; Justlce Louis D.
6Brandels s concurrence in Whitney v. California, (1972) 274 US 357, 375.

Milton, J., Areopagitica: A Speech for the Liberty of Unlicensed Printing to the Parliament of
England (1644), http://www.gutenberg.org/files/608/608-h/608-h.htm, visited 24 June 2009.

 See for a discussion about the value of truth, Haworth, A., Free Speech, (Routledge London,
1998), pp.83-117.

® See Schauer, F. (1982), supra, p.15.
Ibid.
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concept that has had a profound influence on contemporary literature on freedom of

expression.”

Lying at the heart of Mill’s argument is that truth can be discovered through free expression
in open discussion.” However, it should be noted that the types of expression to which Mill
refers appear to be the expressions concerning political, moral and social-related matters.”
He maintains that all opinions — regardless of whether they are true or false — should be
heard and discussed freely, as it is possible that a suppressed opinion may eventually turn
out to be true.” The state has no complete assurance that the opinion in question it seeks to
censor is actually false.” Furthermore, much like individuals, the state is ‘fallible and
prone[s] to error’.” Its decision to suppress an opinion may result from ‘inaccurate
information’.’® Thus, the silencing of discussion, which can be interpreted as an

*77 on the part of the state, is undesirable.”

unwarranted ‘assumption of infallibility
In addition, he argues that even an opinion that is generally accepted to be true needs to be
questioned or tested by other views.” If the opposing ideas are suppressed, those who hold
true beliefs are not forced to defend or find rationales for supporting their viewpoints.®’ As a
result, what they believe would become unchallenged and, subsequently, a dead .dogma

‘with little comprehension or feeling of its rational grounds”.*

In short, it can be said that all opinions should be expressed and discussed freely. If the
restricted opinion is wrong, people will lose a crucial ‘opportunity of exchanging error for
truth.”®? On the other hand, if that expression is found to be true, they are prevented from
‘the clearer perception and livelier impression of truth, produced by its collision with

error’. B

0Haworth supra, p.3.

Barendt E., supra, p.7.

Ibld , p.10.

" Mill, J. S., On Liberty, Bromwich, D. and Kateb, G. (eds.), (Yale University Press, New Haven,
_‘;’24003), pp. 73 175, p.118.
S Cram, 1. (2002), supra, p.7.
% Schauer F. (1982), supra, p.34.

Cram 1. (2002), supra, p.7.

M111 J.S., supra, p.88.

Barendt E., supra, p.8.

Ib d.

Cram 1. (2002), supra, p.8.

Mlll J.S., supra, p.118; Barendt, E., supra p.8; Cram, I, supra, p.8.

» Mlll J.S., supra, p.87.
® Ibid.
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However, Mill’s argument from truth is not free from criticisms. It can be argued that Mill
assigns too much importance to the search for truth.* Although it is undeniable that truth is
of importance, it does not mean that truth ‘must prevail in any case of conflict with other
values’.® In certain circumstances, some interests are more important to be safeguarded at
the expense of freedom of expression. For instance, the protection of public health, which
allows the state to prohibit advertising of dangerous drugs, may outweigh the value of

‘searching for truth (as some users may claim that it is healthy to use the drugs in question).*®

Another well-known version of the argument from truth is ‘the marketplace of ideas’, as
advanced by Justice Oliver W. Holmes in his dissenting opinion on Abrams v. United

States.®” He points out that:

‘[men] may come to believe even more than they believe the very foundations of their own
conduct that the ultimate good desired is better reached by free trade in ideas — that the best
test of truth is the power of the thought to get itself accepted in the competition of the market,
and that truth is the only ground upon which their wishes safely can be carried out,”®

By analogy with the concept of the free competitive economic market, Justice Holmes
believes that opinions should be allowed to compete freely with other different views in the -
markétplace of ideas, where all views and opinions can be expressed without suppression or
intervention.¥ Within the context of a free market, all opinions may be brought to the
process of evaluation and refinement, eventually leading to the emergence of truth.*® In this
environment, the opinions surviving are likely to be more reliable than ‘the appraisal of any
one individual or government’.”" With this taken into account, Martin Redish states that the
‘marketplace of ideas’ argument regards free expression ‘as a catalyst to the discovery of
truth’.*2 On this basis, the truth will pave the way to a more desirable knowledge-based
society.” Ata gla;xce, the Millian account and the ‘marketplace of ideas’ argument appear to
- be similar owing to the fact that both emphasise the importance of free discussion of ideas
and beliefs. Nonetheless, they are different in some aspects: whilst Mill’s argument, notably
based on utilitarianism, regards the competition of ideas as a tool leading to the objective of

‘ truth; the concept presented by Justice Holmes (the ‘marketplace of ideas’) places

Schauer F. (1982), supra, p.33.
iy * Ibid. , p.16.

Barendt E., supra, p.8
o (1919) 250 U S. 616.

Ibid, p.630.

2 Schauer F. (1982), supra, p.16.
Ib1d

0 Ibid.
o Redish, M.H., supra, p.593.
Schauer, F. (1982), supra, p.17.
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importance on customer choices in the selection of truth from competing ideas available in a

free market. **

However, a major argument can be posed in relation to the concept of the marketplace of
ideas. In the real world, the marketplace is not open to every speaker on an equal basis.”
Those who can access mass media have a better opportunity to disseminate their opinions
more widely; whereas, in contrast, those who are unable to voice through mass
communication channels cannot make the public at large hear their viewpoints. As a
consequence, only certain views are heard, whilst others hardly appear in the marketplace of
ideas.”® More importantly, if false ideas are expressed by powerful and influential agencies,
falsehood may prevail.”” When the marketplace of ideas is distorted in this way, it would no

longer be a trustworthy forum for public discussion.”®

As far as pornography is concerned, the argument from truth seems difficult to apply to
pornographic expression, 'particularly when it is in the form of a p‘icture or a photograph.
The Report of the Committee on Obscenity and Film Censorship (the Williams Report)
suggests that sexually explicit literature may contain some good ideas that contribute in their
own way to the search for truth.” However, it cannot see how pornographic photographs or
pictures can serve the same goal.'” In 'the Committee’s opinion, this may be because
sexually explicit images may not necessarily contain any intellectual content, such as that
inherent in writings or works of art; therefore, sexually explicit images are unable to provide
any valuable contribu'gion to the discussion leading to the discovery of truth.'”' Likewise,

Ronald Dworkin, an American philosopher, comments that:

“The conventional explanation of why freedom of speech is important is Mill’s theory that
truth is most likely to emerge from a “marketplace” of ideas freely exchanged and debated.
But most pornography makes no contribution at all to political or intellectual debate: it is
preposterous to think that we are more likely to reach the truth about anything at all because

. . . 1
pornographic videos are available.’ 02

* Although it is difficult to place pornography within the framework of a truth-based
argument, it does not mean that such a notion is completely impossible. The key concept of

the argument from truth is that free discussion will eventually bring a society to truth. As

o5 Cram I (2002), supra, p.10.
Barendt E., supra, p.12.
o % Ibid.
Report of the Committee on Obscenity and Film Censorship, (Her Majesty’s Stationery Office,
London 1980), para. 5.19, p.55.
0 Barendt E., supra, p.12.
Report of the Committee on Obscenity and Film Censorship, supra, para. 5.17, p.54.
Ib d.
" Ibid. , para. 5.24, p 56.
Dworkm R., ‘Women and Pomography (1993) New York Review of Books, 40(17), pp.36-42, 36.

102
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suggested previously, pornography communicates various attitudinal ideas, all of which
| provide the basis for discussion about sex, sexuality or gender relations. Although some
ideas expressed by pornography are deemed objectionable, disapproved or are otherwise
believed to be false, they should be permitted to compete with other existing ideas. It could
be argued that the ideas/opinions imparted from pornography would lead to discussion
which may ultimately bring society rto the truest conclusion concerning sex, sexuality or
gender relations.'” For example, certain types of pornography convey ideas centres on
eﬁdorsing the ideology of male supremacy and condoning the objectification or
subordination of women. Although many people believe that these ideas are incorrect, the
state should not interfere or prohibit them; rather, the state should permit them to compete
with opposing ideas such as the ideas that women are equal to men, that women should be
treated with respect, or even that women are superior to men. The competition between
these opposing ideas would eventually lead to the truth about the proper relations between
men and women in society. This idea is in line with that which Thomas Emerson suggests.
As he argues, as opposed to seeking to proscribe a false idea, the more effective approach of
dealing with this would be to encourage more counter-arguments to correct the false idea.'®
‘More speech’ will in turn lead to more discussions; and with more discussions, greater
knowledge and more understanding will be achieved, leading society to the truth about sex

and gender relations.'®

However, there are three main criticisms against the argument from truth as it is applied to
pornographic expression. First, as pointed out above, somé important public interests may
prevail over the value of truth. In the context of pornography, for example, the safety of
pornographic performers may outweigh the value of the search for truth and justify the
prohibition of pornographic materials that involve the use of real violence. Second, as stated
‘above, unequal access to mass media may distort the mechanism of the marketplace of
ideas. For example, pornographic materials that advocate male suprerhacy may dominate the
market, leaving little or no room for pornographers who support sexual equality to express
“their view through their pornographic products. As a result, the two different ideas (i.e. male
supremacy and sexual equality) cannot compete on a fair basis. Lastly, although it is
believed that free discussion will lead society to truth, it is questionable when the ‘truth’ will
be found. In the context of pornography, even though ideas communicated by pornography

are permitted to compete against other existing ideas with an expectation that the truth about

193 Waldron, J., ‘Mill and the Value of Moral Distress’, (1987) Political Studies, 35(3), pp-410-423,
417. - :

1% Emerson, T., ‘Pornography and the First Amendment: A Reply to Professor MacKinnon’, (1984)
Yale Law & Policy Review, 3(1), pp.130-143, 133.

19 Ibid., p.142.
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sex, sexuality and gender relations will be revealed eventually, we do not know and cannot

be sure when such truth will be discovered.

3.3.2 Pornography and the Argument from Democracy

Freedom of expression can be regarded as an indispensable mechanism for a well-
functioning democracy. The significance of freedom of expression can be explained by
looking at the role it plays in a democratic political system. Therefore, as a prerequisite to
understanding its theoretical concept, one must presume that democracy is an ideal system

for governing a state.'*

Democracy refers to a form of government of which the ultimate ruling power belongs to
the people at large, not to any particular individuals or groups,'”’ and of which the operation
of the government, in relation to legal and policy-related issues, primarily depends on public
decisions made either directly or indirectly by those with equal political rights.'”® In short,
democracy centres on self-government, which may be described as a government that has

the sovereign people as its supreme ruler.'”

The link between self-government and free speech was initially introduced by Alexander

Meiklejohn during his interpretation of the First Amendment of the United States

110

Constitution.”~ He asserts that freedom of expression plays several crucial roles in the

process of democracy. One is that it makes all essential information relating to political

111

choices accessible to the electorate.”” As democracy is a matter of public discussion, it is

important for voters to acknowledge pertinent issues and the interests of other members of

the community.'

*Without access to full information, it would be difficult to expect
- intelligent voting.'”® Secondly, free speech is utilised by a population as a channel to
‘communicate its demands to its government, which, according to Meiklejohn,‘is seen as a
body whose main duty is to respond to people’s wishes.!"* Lastly, by allowing freedom of
-expression, full citizens can openly criticise state officials when their work produces

unsatisfactory results.'” As a mechanism of checks and balances to show the flaws of the

1% * Schauer, F. (1982), supra, p35,

leely,J Democracy, (Basﬂ Blackwell, Oxford, 1975), p.S.

Weale A., Democracy (2™ ed.), (Palgrave Macmillan, New York, 2007), p.18.

Schauer F. (1982), supra, pp.36-37.

Ib1d , p.37-38 See also Cram, 1. (2002), supra, p.11 and Redish, M. H., supra, pp.592,596-597.

Schauer F. (1982), supra, p.36-37.

Saward, M., ‘Democratic Innovation’, in Saward, M. (ed.), Democratic Innovation: Deliberation,
Representatzon and Association, (Routledge London, 2000), p.3-13, 5.

Schauer F. (1982), supra, p.38.

Ib1d » pp.38-39.

" Ibid, p.39.
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majority’s chosen policies,''® and to prevent public officials from abusing their power,""”

freedom of expression is necessary for all democratic countries.

Taking Meiklejohn’s views, the value of freedom of expression seems to be intrinsically
attached to the political process of democratic governance.'® Simiiarly, Robert Bork
concludes that only ‘explicitly and predominantly political speech’ can invoke protection,'”
expelling other types of expression irrelevant to politics from the scope of immunity against

governmental suppression.

At first glance, it seems difficult to establish a connection between pornography and the
argument from democracy. However, the key piece of this jigsaw puzzle can be found in
Scanlon’s claim of ‘informal politics’.'® In comparison to Meiklejohn’s thesis, Scanlon
contends that political speech is not limited only to political matters in the strict sense — i.e.
the issues relating to politics and politicians — but, in a broader sense, may also be seen to
include any social matters that have the capacity to bring about changes to society through
public discourse, by which ‘opposing groups attempt to alter or to preserve the social

» 121

consensus through persuasion and example’. Applying Scanlon’s argument to

pornography, it follows that pornography imparts ideas/opinions that can be used as ‘a

*,12 which may lead to

potentially important means of changing people’s sexual mores’,
‘changes in ... attitudes towards sex and in ... sexual mores’ in society,’® through
persuasion and examples (the depictions of sexual activities).'”* Thus, in this sense,
pornography can be seen as a form of informal political speech contributing to public
discourse, by which people who have different viewpoints about sex can express their
alternative ideas with an intention to challenge or alter the dominating sexual mores. Given

this conception, therefore, the state’s attempt to suppress pornography on the basis that it

16 - Ibid., pp.43,45.
Blas1 V., ‘The Checking Value in First Amendment Theory’, (1977) American Bar Foundation
Research Journal 1977(3), pp.521-649, p.527. See also Redish, M. H., supra, pp.611-616.
" Ibid., p.602. However, Meiklejohn accepts later that the First Amendment also covers non-
polmcal speech such as novels, dramas, paintings and poems. This is because these forms of speech
allow people to be self-educated. And at some point, people are required to cast their votes. If voters
are not educated for self-government, how can the self-governing system be successful? See
Meikeljohn, A., ‘The First Amendment is an Absolute’, (1961) Supreme Court Review, 1961(1),
Pp. 245-266, 263 -
°B ork, R. H., ‘Neutral Principles and Some First Amendment Problems’, (1971) Indiana Law
Journal 47 (1), pp.1-35, 26.
Scanlon T. (1979), supra, p.545.
Ib d -
Wemstem J., supra, p.878.
Scanlon T. (1979), supra, p.543.
* For example, lesbian pornography can be regarded as an attempt to legitimise lesbian sexuality in
a male dominant society. See for discussion, Butler, H., ‘What Do You Call a Lesbian with Long
Fingers? The Development of Lesbian and Dyke Pornography , in Willams, L. (ed. ), Porn Studies,
(Duke University Press, Durham North Carolina, 2004), pp. 167-192.
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may persuade people to change their opinions about sex and sexuality, or that it challenges
the sexual conventions, means — in principle — that the state is depriving the right of

*123 in an attempt to

pornographers — as speakers — to propose their ‘different sexual vision[s]
persuade the public to adopt different viewpoints of sex and sexuality. At the same time, it
denies the public — as the audience — the right td access ideas and information that may
encourage them to reconsider or chahge their attitudes towards sex and sexuality, and to
challenge the conventional sexual practices and values that dominate their society.'”® In
sﬁort, the state prevents people from taking part in public discourse and a democratic
process in relation to a social issue pertinent to the changing of sexual norms.'?” Thus, the

prohibition of pornographic expression is clearly inconsistent with the principle of

democratic participation. '*®

More importantly, as Scanlon argues, although the working of democracy is propelled by
the majority opinion, it does not necessarily mean that the majority is justified to silence
those who have different viewpoints.'” Otherwise stated, the majority does not have
legitimacy to use its opinions as a pretext for suppressing or restricting the views of the
minority. In this regard, Scanlon’s posit is consistent with the European Court of Human

Rights (ECtHR) in Young, James and Webster v. UK, which held that:

‘democracy does not simply mean that the views of a majority must always prevail: a
balance must be achieved which ... avoids any abuse of a dominant position’”o

Given the above concept, sexual mores that dominate society can be considered as the
majority’s attitude towards sex; whereas sexual ideas depicted in pornographic material can
be seen as the opinions of those who think differently from the majority’s view (the
minority). For this~reason, it could be argued that the state’s prohibition of pornography on
the basis that pornography challenges the prevailing sexual norms can be interpreted as the
majority (the stafe) using its views to suppress the views of the minority (pornographers).
This is contrary to the concept of democracy that underpins the right to freedom of

" expression, which maintains that the majority cannot silence the minority.

125 Weinstein, J., supra, p.888.

% Ibid., p.893. ,
127 Ibid., pp.880,893. However, Ronald Dworkin seems to reject the link between pornography and

political process. He asserts that ‘[n]o one...is denied an equal voice in the political process, however
broadly conceived, when he is forbidden to circulate photographs of genitals to the public at {arge, or
_ denied his right to listen to argument when he is forbidden to consider these photographs at his

leisure.” See Dworkin, R., ‘Is There A Right to Pornography?’, (1981) Oxford Journal of Legal
Studies, 1 (2), pp.177-212, at. p.177. . .
28 Weinstein, J., supra, p.886; Scanlon, T. (1979), supra, pp.545-546.
129 .
o Ibid., p.545. :

(1981) No. 7601/76, 7806/77, A44, para.63.
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Nonetheless, it is worth noting that the main argument against the application of the notion
of democracy to pornographic expression is that pornography is produced mainly for

132 Thus, it is not

profits.' There may be very few pornographers who have a political mind.
surprising that, in most cases, judicial bodies such as the ECtHR do not recognise sexually
explicit expression (including pornography) as political expression.”** However, insofar as it
is difficult for the state to ascertain which pornographers have political intention and which
pornographers do not, the suppreséion of pornographic expression is still inconsistent with
the principle of democracy since it would unavoidably silence pornographers who really

have political intention.

3.3.3 Pornography and the Argument from Self-Realisation (Individual
Autonomy and Self-Fulfillment)

Martin Redish interestingly points out that actually the protection of freedom of expression
serves only one true and ultimate value, which is ‘individual self-realisation’. Individual
self-realisation comprises two significant values, namely individual autonomy and self-

fulfilment.'**

3.3.3.1 Individual Autonomy

Individual autonomy can be defined as the ability of an individual to choose his own destiny
through making decisions about his life without being controlled or dictated by external

factors.'®

This notion is not new as it has been explored by Scanlon in one of his notable works 4
Theory of Freedom of Expression.”® By drawing upon the Millian Principle, he proposes
that an autonomous individual should consider ‘himself as sovereign in deciding what to
believe and in weighing competing reasons for action.”””” In other words, he should solely

5138

rely on ‘his own canons of rationality’’” to reach his own non-influenced judgements for

“what he should follow. Therefore, freedom of expression is of particular importance as it

P! See for a general discussion about pornography business and its profits, Nathan, D., Pornography:
A Groundwork Guide, (House of Anansi Press, Toronto, 2007), Chapter 7, pp.64-74.
- * Scanlon, T. (1979), supra, p.546; Weinstein, J., supra, p.889.

See Section 4.2.1.

RCdlSh M. H., supra, p.593.

* External factors can be a life threat such as at gunpoint, or a psychological influence such as
hypnosis. See Crocker, L., Positive Liberty: An Essay in Normative Political Philosophy, (Nijhoff,
the Hague, 1980), p.114 See also Redish, M. H., supra, p.593.

- Schauer F. (1982), supra, p.68. .

Scanlon, T., ‘A Theory of Freedom of Expression’, in Dworkm R. (ed.), The Philosophy of Law,
(Oxford Unlversny Press, London, 1977) pp.153-171, 162-163.
¥ Ibid., p.163.



-33-

allows a person to access various ideas and beliefs that may be used to make personal
decisions. He goes on to maintain that a state should not restrict information and opinions
available for its citizens even if some of the information and opinions are likely to be false,
undesirable, harmful per se, or which may even lead to harmful conduct.”®® If expression is
inhibited particularly on these grounds, personal autonomy is unavoidably affected. This
means that citizens surrender their aufonomy because they allow the state to judge for them
that the suppressed ideas are false or not worth hearing.'®® Although it can be argued that
individuals can still exercise their autonomy by using the remaining information to make
decisions, this cannot be regarded as complete autonomy since decision-making is based on

! However, according to his concept of ‘justified paternalism’, he

incomplete information.
suggests that the state be permitted to restrict expression only when individuals are under
certain circumstances that prevent them from acting rationally (or have diminished

rationality).'*?

As an example, he points out that it is justified for the state to prohibit a
man’s expression of falsely shouting ‘Fire!” in a crowded theatre, as such expression would
make people in the theatre, who ‘are under the conditions that diminish their capacity for

rational deliberation’, perform harmful actions such as stampeding for the exit.'*

In essence, the argument from personal autonomy emphasises the role of an individual as
the centre of decision-making. By applying this notion to the case of pornography, it follows
that the prohibition of pornography removes pornographers’ opportunities to add further
ideas about sex and sexuality to existing ones. As a result, a viewer, as an autonomous
person, is compelled to make a decision from a limited fange of information, rendering

him/her unable to make a choice that truly reflects his/her own sexual preference.

Under the notion of individual autonomy, a person should be free to access the ideas
expressed by pornography. Open access to those ideas provides the viewer with
information/ideas about sex and sexuality upon which he/she can base when making a
decision on his/her sexuality and sexual life. The government should avoid suppressing
" pornography, despite the fact that it may be harmful or may cause the viewer to conduct a
detrimental act (to him/herself). The suppression can be construed as ‘a denial of [personal]
autonomy by which the government interfere[s] with a person’s control over [his/her] own

reasoning processes’.'** Additionally, in accordance with David Strauss’s premise, by

—

139 .
Ibid., p.164.
:“’ Ibid.
]:; Ibid.
Ibid., p.166.
::: Ibid. _ :
Strauss, D. A., ‘Persuasion, Autonomy, and Freedom of Expression’, (1991) Columbia Law
Review, 91 (2), pp.334-371, 354. See for discussion, Koppelman, A., ‘Free Speech and Pornography:
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preventing people from learning ideas conveyed by pornography, the government not only
lies to its people about the existence of varied ideas concerning sex and sexuality, but also
manipulates them to accept only the sexual views of which the government approves.'®
This preventive measure violates not only personal autonomy’*® but also bars people from

"7 about their own sexuality.

thinking independently
Ronald Dworkin also proposes the notion of ‘moral independence’'*® to justify the right to
consume pornography. It is important to note that his idea draws upon a more general
conception of liberty, rather than the notion of the right to freedom of expression.'*
However, to a certain extent, it can be used to foster the argument from individual

autonomy. He begins his thesis by claiming that:

‘[people] have the right not to suffer ... disadvantage in the liberties permitted to them ...
just on the ground that their officials or fellow-citizens think that their opinions about the

right way for them to lead their own lives are ... wrong’

Dworkin’s thesis suggests that it would be wrong to limit a person’s freedom to live his life
simply because his chosen way of life is condemned by the state or others as ‘ignoble or

wrong’. 131

From the perspective of individual autonomy, the concept of moral independence advocates
that an individual should have the liberty to make decisions about his own life without
interference from other people or the government, and to judge what is right or wrong for

him/her.

The application of this concept in the case of pornography follows that a person has a right
to view pornography and to gather information about the sexuality therein, which can be
used when he/she makes his/her choices about sexuality and his/her sexual life, irrespective
of how the state or his/her fellow people perceive those choices. In this sense, preventing a
*person from pornography on the grounds that what he/she chooses to view is distasteful or

disapproved of in the eyes of other people or the state, is not only a violation of his/her

-

A Response to James Weinstein’, (2007) New York University Review of Law and Social Changes,
31(4), pp.899-910, 905-907. .
Strauss, D. A., supra, p.354.
Ib d., p.355.
Koppelman A.(2007), supra, pp.907.
Dworkin, R. (1981), supra, p.194.
This is because Dworkin does not believe that the right to freedom of expression can efﬁcxently
Support the right to disseminate and view pornography See Ibid, p.177.
Ibld , p.194.
*! Ibid.
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' moral independence, but also an interference in his/her individual autonomy concerning the

decision-making about his/her personal sexual life and preference.

3.3.3.2 Self-fulfilment

Self-fulfilment can be seen as the development of one’s personality in relation to mental and

intellectual abilities to reach full potential.'”®> This includes the capability to make the most

out of him/herself,!>*

Self-fulfilment and individual autonomy are interrelated. As examined above, the notion of
~ individual autonomy encourages people to access a full-range of ideas (irrespective of
whether they are deemed good or bad), and to ponder such ideas so as to make independent
decisions about their personal lives or viewpoints on political and social issues. The process
of learning, critical thinking and eventually making an independent decision fosters personal
and intellectual growth.'* Furthermore, according to Scanlon, an autonomous person is
expected ‘to defend his beliefs and decisions in accordance with [his] canons’.'”® As a
rational agent,'*® he is thus required to construct ideas and opinions to support his decisions.
By this means, his intellectual capacities can grow."’” In other words, individual autonomy

is a means to achieve self-fulfilment.

In Whitney v. California, **® Justice Louis D. Brandeis underscored the importance of self-
fulfilment as a fundamental value of human beings by stating that ‘[tjhose who won our
independence believed that the final end of the state was to make men free to develop their
faculties’.'” Emerson states that men are intellectual creatures that can think, reason and
‘form [their] own beliefs and opinions’.!® The right of people to express what they believe
and think is therefore an essential part of their lives, allowing them to create new ideas,

explore their mental attributes, and affirm the realisation of themselves.

152 Redish, M. H., supra, p.593; Bailey, S., and Taylor, N., Civil Liberties: Cases, Materials and
Commentary, (6"' ed), (Oxford University Press, Oxford, 2009), p.613.

Cram 1., Contested Words : Legal Restrictions on Freedom of Speech in Liberal Democracies,
(Ashgate Aldershot 2006), pp.140-141

* Stone, G., ‘Restrictions of Speech Because of its Content: The Peculiar Case of Subject-Matter
Restnctlons (1978) University of Chicago Law Review, 46(1), pp.81-115, 104.

Scanlon T (1977), supra, p.163.

Ib1d , p.162.

Cram I. (2002), supra, p.15.

(1927) 274 US 357.

* Ibid., p.374.
o Emerson T., ‘Toward A General Theory of the First Amendment’ (1963) Yale Law Journal,
17(,2,(5) pp.877-956, p.879.

Ibid. See also Cram, 1. (2002), supra, p.15.
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In light of the above opinions, it could be said that if the right to freedom of expression is
constrained, people cannot gain full access to ideas (other people’s thoughts). They are
denied opportunities to learn from others; as a consequence, the developmeht of their
intellectual and personal capabilities would be obstructed.'®® This notion is also endorsed by

Judith Lichtenberg when she makes the following statement:

‘A person cannot think freely if he cannot speak; and he cannot think freely if others cannot
speak, for it is in hearing the thoughts of others and being able to communicate that we

develop our thoughts’.163

As far as sexuality is concerned, as Abraham Maslow — an expert in humanistic psychology,
suggests, sexual desire is one of the basic physiological needs of all human beings.'®
Information and ideas about sexual matters are an integral part of people’s mental and
intellectual development, particularly in terms of their sexuality. With a comprehensive
range of ideas, some of which are conveyed by pornography, people would be able to
develop their attitudes towards sex and accordingly enhance their sexuality. This, in turn,

facilitates the flourishing of their sexual personalities. As a result, they would become not

only physically but also mentally mature.

According to lan Cram, pornography has at least a certain degree of connection to ‘the
intellectual growth and maturity of autonomous individuals’.'® Pornography provides raw
materials of thought conéeming sexual matter that assists individuals in their decision-
making with regard to their personal sexuality. This allows them to become intellectually
mature and emotiOnally rounded with regard to sexual matters in their lives. If Redish is
correct about self-realisation being the ultimate goal of the protection of freedom of
expression,'® pornographic expression arguably serves that aim. The ideas and information
communicated by pornography assist individuals in developing their sexual personalities,
’exploring their sexuality, and helping them to make their own choices of sexual lifestyles
and attitudes towards sex. Given this, it could be argued that, amongst the three theories

. .underpinning the right to freedom of expression, the concept of self-realisation (individual

autonomy and self-realisation) offers the strongest argument for the protection of

pornographic expression.

162
Ibid.
163 Lichtenberg, J., ‘Foundation and Limits of Freedom of the Press’, in Lichtenberg, J. (ed.)

Democracy and Mass Media: A Collection of Essays, (Cambridge Umversny Press, Cambridge,

1990), pp.102-135, p. 108.

* Maslow, A. H., ‘A Theory of Human Motivation’, (1943) Psychological Review, 50(4), p p 370-
396, 372.
165  Cram, 1. (2006), supra, pp.140-141.

Redxsh M. H., supra, p.593.
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3.4 Pornography and Content-Based Restriction

Content-based restrictions are used by the state to curtail expression on the basis of the
messages or ideas communicated.” According to the interpretation of the First
Amendment,'® ‘the [US] Supreme Court has been especially wary of government action
that restricts speech because of its content’.'®® This is clearly shown in Erznoznik v. City of

Jacksonville.'™ As stated by Justice Lewis F. Powell:

‘when the government, acting as censor, undertakes selectively to shield the public from
some kinds of speech on the ground that they are more offensive than others, the First

Amendment strictly limits its power.’]71

In this case, the city ordinance, which prohibited drive-in theatres in Jacksonville from
exhibiting films that showed sexually explicit nudity if the movie screen was visible from a
public street, was invalidated by the US Supreme Court, because the city ordinance

discriminated amongst movies solely on the basis of content.'”?

However, the content-based restriction is permitted only in speeial circumstances, one of
which is when the speech in question is not covered by the First Amendment protection,
~ such as obscene speech.'” In the case of protected speech, the state can restrict expression
‘in only the most extraordinary circumstances’. '’ In other words, it is necessary that a very

strong justification (e.g, clear and present danger) be presented.'”

Under the ECtHR’s jurisprudence, expression can be restricted if its content is contrary to
the legitimate aims listed in Article 10 (2)."’¢ In contrast with the US Supreme Court, the
ECtHR appears to have adopted more permissive attitude towards content-based regulations,

particularly when they are imposed on non-political speech. Moreover, under the notion of

167 Stone G. (1978), supra, p.81.

See also, for example, Police Department of Chicago v. Mosley, (1972) 408 US 92, 95.

Stone G. (1978), supra, p.82.

(1975) 422 US 205.

i " Ibid. , p.209.

Ib1d ,p211,

See Roth v. United States (1957) 354 US 476.

" See, for example, Nebraska Press Association v. Stuart, (1976) 427 US 539; Police Department of
Chtcago v. Mosley, (1972) 408 US 92; Cohen v. California, (1971) 403 US 15; Brandenburg v. Ohio,
§1969) 395 US 444,

For example, for clear and present danger see Schenck v. United States, (1919) 249 US 47. In this
case an anti-war activist was arrested under the Espionage Act because his political speech attempted
to persuade draftees and soldiers to resist the draft. The main argument was that the Espionage Act
was unconstitutional because it violated the First Amendment. The US Supreme Court held that the
restriction on political speech in this case was reasonable, because no person could use free speech to

7lace others in danger. In time of war, the protection of political speech might diminish.

See Section 3.1.1.
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17 the ECtHR was of the opinion that the national authorities were in

margin of appreciation,
a better position to determine what kind of content should be prohibited or permitted. This

stance is clearly shown in Wingrove v. the UK,'” in which the ECtHR stated that:

‘Whereas there is little scope under Article 10 para. 2 of the Convention (art.10-2) for
restrictions on political speech or on debate of questions of public interest ..., a wider margin

* of appreciation is generally available to the Contracting States when regulating freedom of
expression in relation to matters liable to offend intimate personal convictions in the sphere
of morals or re]igion.’179

In this case, it was held by the ECtHR that the rejection by the British Board of Film
Classification (BBFC) to grant a classification certificate to the video work entitled Visions
of Ecstasy did not violate Articlc 10 of the ECHR.'® This illustrates that, in the view of the
ECtHR, expression in the form of video work can be limited due to its religiously

'8!(the portrayal of erotic acts between St. Teresa and the body of

objectionable content
Christ)." The same judicial opinion that allows content-based regulations under the
principle of margin of appreciation is also reflected in the ruling of Otto-Preminger-Institut
v. Austria.'® In this case, the ECtHR held that the seizure and the forfeiture of the film Das
Liebeskonzil (Council in Heaven), which portrayed Jesus Christ and the Virgin Mary in an
offensive manner,'® did not constitute a violation of Art. 10 of the ECHR. The ECtHR
gave the reason that the prohibition of the film was justified as the content of the film

offended people’s religious feelings.

However, it could be argued that content-based restrictions prevent the public from
accessing a full range of ideas, leaving them with only an incomplete, and perhaps
inaccurate, vision about social and political matters.'*® This contradicts all three fundamental
values underpinning the free speech principle. From the perspective of the argument from
truth, expression should not be curtailed on the basis of its content because no one, not even
* the state, can ensure that the ideas or messages communicated by restricted expression may
turn out to be true.'®® With respect to the marketplace of ideas, it is assumed that truth would
arise from the competition of ideas in free market (discussion).”® Content-related

regulations prevent certain views from entering the competition (public debate), allowing

77 For an account on the margin of appreciation doctrine see Section 4.2.2.4.
(1996) No.17419/90, 1996-V. -

Ib1d , para.58.

Ib1d , para.65.

Ibld , para.47-48.

Ibld , para.9,

(1994) No.13470/87, A 259 A.

Ib1d ,para.10, 22, 51, 57.

Ibld , p.101. .

M111 1. 8., supra, p.118.

¥ Abrams v. United States, (1919) 250 US 616, 630.
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some ideas to exist without competitors. In this manner, the ordinary mechanism of the

marketplace of ideas in the form of public debate is distorted.'®®

Regarding the argument from democracy, free expression is essential as it provides people
with complete information that they can consider when making decisions about public
policies.'®® Thus, content-based restrictions of speech render people unable to have a full
perception about political issues, and as a result people may not be able to make intelligent

1% Moreover, content-based restrictions could be interpreted as that certain

choices.
expressions are prohibited because the ideas that they communicate are disapproved by the
state. This obviously stands in contrast to the principle of democracy in relation to freedom
of expression. In democratic society, all kinds of expression should be allowed. Thus, the
expression should not be prohibited simply because the idea conveyed is different or
disapproved by the state or certain grdups of people (even though they account for the

majority).

Lastly, free speech plays a vital role in self-realisation. It enables individuals to exercise
their critical thinking and make decisions about their lives independently (personal

! and through such means they can develop their personal and intellectual

autonomy);
capacities (self-fulfilment).'*? If the state suppresses expressions on the basis that the ideas
communicated are deemed objectionable, people would lose the opportunity to explore a
full-range of ideas and their independent decision-making would be hindered.'”® This would
prevent people from personal and intellectual growth; thus they may not be able to achieve

their full potential.'**

The restriction of pornography can be regarded as a content-based regulation. This is
because pornographic expression is restricted on the basis of sexually explicit content and
the sexual ideas it imparts. Like content-based restrictions on other types of expression, the
state cannot restrict it because the sexual content is objectionable or disapproved. Within the
‘framework of freedom of expression, to regulate pornographic expression, the state is

required to show strong justifications.'®’

" Stone, G. (1978), supra, p.101; Stone, G., ‘Content-Neutral Restrictions’ (1987) University of

IChzcago Law Review, 54(1), pp.46-117, 55.

Saward M., supra, p.5.

Schauer F. (1982), supra, p.38.

Scanlon T. (1977), supra, p.164.

Redlsh M. H., supra, p.593. See also Whitney v. California, (1927) 274 US 357,374.
154 Scanlon T. (1977), supra, p.164.
195 Llchtenberg,J supra, p.108; Cram, 1. (2002), supra, p.15.

Gourgey, N., supra, p 89.
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The next section will explore the rationales on which the state typically relies as
justifications for restricting or prohibiting pornography. It will also point out which
 justifications are strong enough to proscribe pornographic expression or limit its availability,

and which justifications are not.

3.5 Rationales for the Regulation of Pornography

Typically, the arguments for the regulation of pornography rely upon the following
rationales: (1) pornography is morally wrong, (2) it is offensive, (3) it is harmful to
minors,'”® (4) it causes sexual crime (especially rape), (5) it causes physical harms to
pornographic performers and (6) it propagates the ideas of male supremacy and fe_male
subordination. In this section, these rationales will be examined in turn. It will be argued
that, within the conceptual framework of freedom of expression, the protection of minors
against harm to their understanding and psychological development of sexuality and gender
relations, and physical harm to pornographic performers (especially those who are involved
iﬁ violent pornography that uses real violence in the production) are two justifications that

have enough weight to restrict pornography in the former case, and to prohibit violent

pornography in the latter case.

3.5.1 Pornography and Morality

One of the classic arguments against pornography is based on morality. This view claims
that all pornographic materials should be banned because they are morally wrong and have a

corrupting effect on their viewers or readers. '’

In western cultures (including that of the UK), this conception can be understood by looking
at the outlook on sex adopted by Christianity, which considers that sex and sexual desire
need to be controlled.'”® First, because Christianity considers that proper monogamous
‘marriage and a stable family life are core values of all good Christians.'® Sexual chastity is
the way to maintain such values.”®® Therefore, sex is morally acceptable insofar as it is

. . . 01 . .
within a valid heterosexual and monogamous marriage.”” Extramarital sex is deemed

19 DeCew, J. W., ‘Violent Pornography: Censorship, Morality and Social Alternatives’, (1984),
Journal oprplted Philosophy, 1(1), pp.79-92, 79.

West C., supra.

Hawkes G Sex & Pleasure in Western Culture, (Polity Press, Cambridge, 2004), pp.42-61.

* Weaver, M. J., ‘Pornography and the Religious Imagination’, in Gubar, S., and Hoff, J. (eds.), For
Adult Users Only The Dilemma of Violent Pornography, (Indiana Umversny Press, Bloomington,
10989), pp.68-82, 72; Hawkes, G., supra, pp.54-57. .

The principle of sexual chastity was laid down by two Christian theologians, namely Clement of
fxlexander (150-230 AD) and Tertullian of Carthage (155-225 AD). Ibid., p. 50.

Atkinson, R., Sexual Moralzty, (Hutchinson & Co., London, 1965), p.45.
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immoral. Second, according to Christian precepts, the natural and proper function of human

202

sexual organs is only for a procreative purpose.” Therefore, sexual activities that do not

lead to reproduction such as non-genital sex, sodomy, masturbation or homosexuality are all

1203

regarded as unnatural®” and therefore immoral.®® Lastly, according to St. Augustine’s

precept, lust (sexual desire) is considered as the inner-worldly sinfulness of human,

205 <[They] are unable to wilfully control their own sexuality, and thus are

particularly males.
potential victims of whatever might arouse their sexual desires’.2°® Therefore, in order to

ensure that sin is circumvented, they should abstain from sexual desire.

In most cases, pornography appears to depict sex for its own sake, hardly showing it in
connection with the institution of marriage or a family life. The depictions of promiscuity
énd fornication give the image of sex as a worldly activity disconnected from religious
virtue and marital commitment.””” Furthermore, certain types of films ~ for example,
homosexual or anal sex-oriented pornography — concentrate only on the idea of non-
reproductive sex. These sexual-related ideas conveyed by pornography are regarded as a
major threat to family stability, the fundamental and crucial value of all good Christians.>*®
From this religious stance, pornography is therefore deemed morally objectionable. It is
argued that pornography could harm its consumers by ‘corrupting their character and
preventing them from leading a good and worthwhile life in accordance with family and
religious values’*®” Lastly, as Christianity views sexual desire as sin, pornography is
considered as the principal cause of sexual stimulus, leading humans — particularly men — to

sinful thoughts.*'® Therefore, it should be forbidden.

Based on the concept of legal paternalism, which allows the state to intervene in citizens’

" moral

liberties so as to protect them from harming or risking harm to themselves,’
conservatives argue that it is legitimate for the state to prohibit pornography to prevent
people, including consenting and willing adults, from being morally corrupted by

pornography.?’> When individuals are safe from moral harm, the state can ensure that

202 Ib1d p.50; Posner, R. A., supra, p.225.
Ib1d , PP.225-226.
Rlchards D. A,, ‘Free Speech and Obscenity Law: Toward a Moral Theory of the First
Amendment’ (1974) University of Pennsylvania Law Review, 123(1), pp.45-91, 58.
Greek C. E., and Thompson, W., ‘Antipornography Campaigns: Saving the Family in America
gmd England’, (]992) International Journal of Politics, Culture and Society, 5(4), pp.601-616, 604.
Ibid.
207 Rlchard D. A,, supra, pp.57-58.
Weaver M. ], supra, p.72.
West, C., supra.
Greek C E., and Thompson, W., supra, p.604.
Femberg, , ‘Autonomy, Sovereignty and Privacy: Moral Ideals in the Constitution?’, (1983)
gVotre Dame Law Review, 58(3), pp.445-492, 456-457.
West, C., supra.

209
210
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society as a whole is protected from a decline into licentiousness.”"® Taking this view, the

state is presumably in the best position to know what is good or bad for its citizens.

The notion of legal paternalism is reflected clearly in the English classic case of Regina v.
Hicklin®* and the American case of Paris Adult Theatre I v. Slaton.®" In the former case,
the criminalisation of materials that méy cause moral depravation and corruption®'® suggests
that the state should play a paternalistic role to safeguard individuals’ personal morality.
9217

And the latter case emphasises the role of the state in maintaining ‘the social ... morality

in general.

In Thai culture, the prudish and repressive attitude towards pornography is not based on a
religious doctrine, as it is the case in western cultures. Buddhism, the main religion in
Thailand, does not regard sex as sin; rather, it considers sex as a natural part of mundane
lives.2'® Interestingly, the view of contemporary Thai society that considers pornography as
immoral derives from the influence of Victorian sexual morality that was introduced to Siam
(the former name of Thailand) in the mid 19" Century during the nation’s modernisation.

This issue will be discussed in detail in Section 6.5.1.

However, from the liberal perspective, the legal paternalistic approach to prevent people,
including competent adults, from moral harm allegedly caused by pornography does not
seem not to be a 'good enough reason for permitting state interference with pornographic
expression. In his essay On Liberty, Mill argues that the protection of moral goodness
cannot be a sufficient warrant for the state to compel its people to do what it believes will
make them better, wiser or happier.””® He adds that neither others nor society should
intervene in mentallsf competent adults’ decision-making regarding personal matters.?”® This
implies that no one, even the state, knows about one’s interests better than oneself. 2! Adults
with full intellectual competence should be free to do and venture as they wish, even though
they may end up harming themselves. Applying Mill’s notion to the case of pornography, it
follows that adults should not be prevented from viewing and disseminating pornography,

although they may be morally damaged by the sexual ideas/opinions imparted from

3 Ib1d See also Barendt, E., supra, p.363.

(1868) LR 3 QB 360.

(1973) 413 US 49.

(1868) LR 3 QB 360, 371.

' Roth v. United States, (1957) 354 US 476, 485, quoting Chaplinsky v. New Hampshire, (1942) 315
US 568, 572, in (1973) 413 US 49, 61.
ne Truong, T., Sex Money and Morality: Prostitution and Tourism in South-East Asia, (Zed Books
Ltd , London, 1990) pp.133-134. .

Ten C. L., Mill on Liberty, (Clarendon Press, Oxford, 1980), p. 109; Mill, J. S., supra, p.80.

Ib1d 140

2 Ten C L., supra, p115
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pornography. As they can judge for themselves what is good or bad, the state has no role in

determining what adults should not view or read.

Furthermore, from the issue of harm to morality arises a question of ‘what counts as
harm?’.2? If moral harm is taken to mean licentious thoughts, the issue of moral harm is
more relevant to the question of ‘who would read the stuff?**® than the question of what
ideas pornography expresses. Some people may create such ‘dirty’ thoughts after viewing
pofnography, but some may not. In addition, another question that should be asked is who
has legitimacy to judge the issue of moral harm? ** Should it be the state, society, judges or

individuals who view or read pornography? These questions leave room for disagreement.
225

More importantly, morality is highly abstract in nature and there seems to be no instrument
to measure this particular sphere in quantitative terms. It is difficult to show that the
implementation of certain measures against pornography will help to maintain public
morality. Given this, it is questionable how paternalistic governments know (and are certain)
that public morality would be preserved if pornography is restricted or suppressed.
Therefore, the argument that the restriction or prohibition of pornography will protect public

morality is not persuasive.

Lastly, it could be contended that the proscription of pornography on moral grounds is
inconsistent with ‘democracy’ and ‘self-realisation’ principles that- underpin freedom of

expression.

As argued above, in a democratic society, the majority has no right and legitimacy to silence
the minority. The minority is allowed to express its opinion and persuade people to agree
with it. As far as pornographic expression is concerned, sexual morality could be seen as the
majority’s opinion about sex, whilst sexual ideas imparted from pornography could be seen
as the minority’é viewpoint. The suppression of pornography on grounds of morality allows
the majority to use its opinions about sex (sexual morality) as a pretext to suppress the
minority’s opinions. Thus, it could be argued that the restriction of pombgraphy to protect‘

so-called ‘mérality’ is contrary to the ‘democracy’ principle of freedom of expression.

Report of the Committee on Obscenity and Film Censorship, supra, para.5.27, p.58.
» Koppelman A.(2005), supra, p.1675.
4 Report of the Committee on Obscenity and Film Censorship, supra, para.5.27, p.58.
S Ibid.
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Furthermore, with regard to the ‘self-realisation’ principle, the prohibition of pornography
on the grounds of morality would force people to learn (and accept) only sexual ideas that
are deemed moral. People would lack opportunities to explore sexual ideas that are different
from those that are the morally approved. Given the limited sexual ideas available to them,
they could not make full autonomous judgements about sexual matters; and as a result could
not develop intellectual ability and én'tical judgements about their sexuality and sexual
lives.? This would significantly undermine self-realisation, the ultimate aim of freedom of

expression.

It can be concluded from what is discussed above that morality does not seem to be an

adequate justification for suppressing or restricting pornographic expression.

3.5.2 Pornography and Offensiveness

Another common rationale typically invoked to justify the restriction or suppression of
pornography is based on the offence principle. Joel Feinberg defines ‘offensive’ as disliked
mental states: disgusted, shocked, shameful, embarrassed, annoyed, bored, angry or

humiliated. %’

As far as pornography is concerned, it is interesting to question why'pomography is deemed
offensive in the eyes of some people. According to Feinberg, the manner in which sex is
presented by pornography violates some people’s moral sensibilities.””® The candid
depictions and descriptions of sex may create ‘““impure thoughts” in the minds of the
beholders’.*® These ‘dirty’ thoughts would make them feel ashamed and perhaps
revolted.? It is not sex that is deemed immoral; rather, it is the presentation of sex with an

intention to persuade the viewer to have impure thoughts that is deemed immoral.**

Another explanation is that pornography significantly reduces psychic distance between the
viewer and sexual activities that are commonly deemed to be a private matter.”* Based on a
psychological account proposed by George P. Elliott, Feinberg points out that copulation, in

the same way as bathing, defecating and urinating, is a bodily function that needs to be

Feinberg, ‘Hard Cases for the Harm Principle’ in Baird, R. M. and Rosenbuam, S. E., Morality
and the Law, (Prometheus Books, Buffalo New York, 1988), pp.55-66, 55.
21 Femberg, J., The Moral Limits of the Criminal Law: Volume 2: Offense to Others, (Oxford
Umver51ty Press, Oxford, 1988), p.5.
e 28 1bid., p.139.
230 , [oid.
) Ibid., p
- Ibid.
Ibid,, p
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performed in private” In general, most people do not like ‘being spatially or
psychologically close to the physiological organs and processes which are deemed
“private™. 2* Given this, it would not be surprising that some people who accidentally see a
couple having sex in a public place (such as a park) feel embarrassed, perhaps disgusted,
and want to leave that place immediately, because sex that they have witnessed disturbs
their sense of what ought to be private.** In the case of pornography, explicit portrayals of
sexual acts make viewers feel as if sex is performed in their presence. This could elicit
diégusting or shocking feelings from unwilling viewers in much the same way as when
people feel embarrassed when unintentionally seeing sexual acts in a park. For these two
reasons, it could be said that the offence caused by pornography is, in effect, the dislike of

sexual presentation that challenges one’s perception of sexual morality or propriety.

The next question is whether the restriction or a complete ban of pornographic expression
on the grounds of offensiveness, especially when such offensiveness does not cause any
physical harm to anyone, is compatible with the principle of freedom of expression. Several
academics comment that offensiveness alone is not a strong justification for a complete ban
~on pornographic expression. Feinberg argues that ‘the offensiveness of opinion itself is
never serious enough to outweigh the heavy public interest in open discussion and free
expression of opinion.””® Similarly, Cass Sunstein — an American legal scholar — contends
that ‘the government should not be allowed to regulate [sexually explicit] speech because
people are offended by the ideas that it contains.’®’ This argument is shared by Barendt. He
contends that ‘it would clearly be contrary to freedom of speech principles to outlaw the

publication or dissemination of pornography on the ground that it is offensive ...”.>**

The restriction of speech on the grounds of offensiveness allows the majority to “stifle
minority or unpopular viewpoints’?* As far as pornographic expression is concerned, the
prohibition of pornography on the basis that it is offensive would permit the majority (i.e.

those who abide by dominant sexual mores) to use offensiveness as a pretext to suppress

233 - Ibid., p.140.
Ib1d ,p-141.
% Ibid. , p-140.

3 Femberg, J., supra, pp.35,39. It should be noted that Feinberg does not completely disagree with
the restriction of expression on the basis of offensiveness. However, according to his posit, the
restriction must be subject to conditions, such as the magnitude of the offence (intensity, duration,
and extent) and the standard of reasonable avoidability. Therefore, the state may restrict a sexually
explicit billboard that is erected in a public space, such as Times Square, but cannot restrict

30mograph1c materials that are sold in an adult shop.

Sunstem C., supra, pp.155, 158.

Barendt E., supra, p.385. :

Cram 1, The Danish Cartoons, Offensive Expression and Democratic Legitimacy’, in Hare, 1.,
and Wemstem, (eds), Extreme Speech and Democracy, (Oxford University Press, Oxford, 2009), pp.
311-330, 22.
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pornographers’ opinions/ideas. The majority would not tolerate sexual ideas that are
different from theirs, and might even refuse to acknowledge the variety of sexual ideas. This
would make a society lack tolerance and pluralism with regard to ideas of sex and sexuality.
Moreover, it is possible that pornographic expression might be prohibited by the standards
of the least tolerant (the most prudish) segment of a given society.”*® All of these
circumstances are obviously contrary to the democratic value of the right to freedom of

expression. As Cram notes,

‘[the prohibition of expression in this regard] would produce the ironic result for liberal
democracies that, in trying to accommodate differences out of a commitment to pluralism
and the equal worth of alternative conceptions of the good life, the lack of tolerance on the
part of certain of the accommodated groups provides the basis for curtailing the freedoms of

the rest,”?"!

Furthermore, by drawing upon Mill’s Harm Principle, Jeremy Waldron — a legal philosopher
— argues that offensiveness in the form of ‘moral distress’ — i.e. ‘the fact that someone is

distressed on account of what he takes to be the immorality or the depravity of another’s

2242

behaviour’ (such as outrage and disturbance) — ‘is something to be welcomed, nurtured .

and encouraged in the free society that Mill is arguing for.”*** ‘Moral distress’ is a natural

result of ‘ethical confrontation’, the clash between ‘earnestly-held ideals’ and contrasting

4 that answers the questions about a good life with regard to moral, philosophical,

245

opinions
political and religious matters.”* Ethical confrontation has two significant contributions to
society and individuals. First, it would bring new and better ideas. According to Waldron’s
understanding of Mill’s thesis, neither the prevailing ideas nor the opposing views express
the whole and ultimate truth with regard to a good life; furthermore, ‘brand new ideas do not
spring up ready-formed in the minds of their proponents’.”*® The competition between
contrasting ideas in bpen debate and confrontation would allow existing ideas to synthesise;
and, as a result, new ideas with ‘greater verisimilitude’ may eventually emerge.”*’ Second,
the ideas that have no competitors or cannot be challenged would become a ‘dead dogma’
with prejudice; this circumstance would make the progress to achieve a better life become

% On the contrary, the

émpty and the truth about a good life no ldnger worth pursuing.
search for a better life would keep progressing and the pursuit of truth would be meaningful,

if opinions about a good life can be discussed and challenged in open debate. The on-going

240 Cram, I. (2006), supra, p.143.
! Ibid, -
2 Waldron, 1., ‘Mill and the Value of Moral Distress’, (1987) Political Studies, 35(3), pp.410-423,
411, : '
22 Cram, 1. (2006), supra, p.143.
Waldron, J., supra, p.414.
25 Ihid.
26 1bid., p.415.
7 Ibid.
8 Ibid.
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competition between opposing ideas allows the meaning and significance of opinions about
a good life to be ‘reasserted ... and re-examined’ continuously.?* For these reasons, it could
be said that ethical confrontation encourages a society to progress and stimulates individuals
to grow intellectually because they have to prepare to defend the views to which they
subscribe. Nonetheless, people may be disturbed or distressed when involved in ethical
confrontation (or the clash of ideaﬁ). However, moral distress as a result of ethical
confrontation can be seen as a positive sign of the progress of moral and intellectual
delvelopment of society and individuals. In other words, if moral distress does not occur, it
would mean that ‘the intellectual life and progress of our [civilisation] may be grinding to a
halt’.zy50 In this regard, the prohibition of speech that may cause offensiveness in order to
avoid ethical confrontation and moral distress is unsound, as it would hinder the
development of society and people. By applying this concept to pornographic expression, it
follows that people should be free to view and disseminate pornography. Pornographic
expression would create a confrontation about ethics and personal morality, allowing people
to debate and challenge ideas/opinions concerning sex, sexuality and gender relations with
- an ultimate goal of finding truth concerning such sexual-related issues.”' Put differently, the
state should not interfere with the competition between the prevailing sexual ideas and the
opposing sexual ideas imparted from pornography. Although this process would cause
offensiveness in the formr of moral distress, it is an intrinsic part of the moral and intellectual

development of both society and individuals.

The next question concerns whether any kind of restriction of pornographic expression (as
opposed to a complete ban) on the grounds of offensiveness is consistent with the principle
of freedom of expression. An adult shop may place a sign in front of its entrance and
thereby warn unwi\lfing adults and minors not to enter its premises. In the UK, the Indecent
Displays (Control) Act 1981 prohibits the display of indecent materials in any place the
public can access.”*? As a result, sex shops have to cover their sexually explicit products to
prevent passers-by from unwitting éxposure to such materials. Theoretically speaking, the
Testriction of pornography on the grounds df offensiveness either by restrictive measures
imposed by the owner of a sex shop or by legislation is inconsistent with the notion of
freedom of (:xpression.25 3 However, it could be argued that the restriction of pornography is

much less restrictive than a complete ban on pornography, since at least it allows a certain

9 Ibid.
20 1bid,, p.417. :
5! For arguments against the application of Mill’s argument from truth to pomography, see section
3.3.1.
22 Section 1 (1) and (2). It should be noted that the place that requires visitors to pay admission fees,
or which shows an adequate warning notice, are exempted by virtue of Article 1 (3) (a) and (b).

% Barendt, E., supra, p 386-387.
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degree of freedom of pornographic expression (as willing adults can still view and distribute
pornographic materials, despite being under a certain degree of limitation). Furthermore, as
Barendt notes, for a practical reason, the restriction of pornography in this manner allows
consenting adults to access pornographic materials, whilst ‘society is able to combine in this

way muted moral disapproval of pornography with a measure of tolerance’.?**

To sum up, it could be contended that offensiveness is not Strong enough to justify the
suppression of pornographic expression. It could be used as a justification for restricting the

availability of pornographic materials for a practical reason at best.

3.5.3 Pornography and Harm to Minors>>*

It is interesting to note at the outset that the question of how minors are negatively affected
by sexually explicit content has not yet been well researched, due significantly to the ethical
limitations of conducting empirical research on persons under the age of 18.°° This presents
a difficulty in reaching any conclusive consensus amongst the experts in the field. As a
result, there has not yet been experimental evidence garnered thus far to demonstrate how
minors are potentially harmed by exposure to sexually explicit material.’’ Nevertheless,
given the young ages of minors, together with their mental and physical immaturity, it is a

widely held view that pornography adversely affects them in different ways.”® Furthermore,

24 1bid., p.386.
255 Minors refers to both children (twelve years and under) and adolescents (thirteen to eighteen years

old). See Etzioni, A., ‘On Protecting Children from Speech’, (2004) Chicago-Kent Law Review,
79(1), pp.3-53, 43.

256 The British Board of Film Classification (BBFC), BBFC Annual Report 2000, (2000),
www.sbbfc.co.uk/Assets/documents/AnnualReport2000.pdf, visited 20™ November 2009, p.6;
Helsper, E., R18 Material: Its Potential Impact on People Under 18: An Overview of the Available
Literature, www.ofcom.org.uk/research/radio/reports/ber/r18.pdf, visited 20™ November 2009, p4;
Byron, T., Safer Children in a Digital World: The Report of the Byron Review, (The Department for
Children, Schools and Family (DCSF) Publications, Nottingham, 2008),

- http://www.dcsf.gov.uk/byronreview/pdfs/Final%20R eport%20Bookmarked.pdf, visited 20"
November 2009, p.50. For the issue of ethical restrictions on conducting empirical research on
children, see Hargrave, A. M., and Livingstone, S., Harm and Offence in Media Content: A Review of
the Evidence, (Intellect, Bristol, 2006), pp.44-46.

57 Heins, M., Identifying What is Harmful or Inappropriate for Minors: White Paper Submitted to
the Committee on Tools and Strategies for Protecting Kids From Pornography and Their
Applicability to Other Inappropriate Internet Content, (2001)
http://www.fepproject.org/whitePapers/NRCwhitePapers.html, visited 20" November 2009.

28 See for example, Ibid.; Barendt, E., supra, p.374; Hargrave, A. M., and Livingstone, S., supra,
p.123; Stock, P., The Harmful Effects on Children of Exposure to Pornography: 4 Report Sfrom
Canadian Institute for Education on the Family, (2004),
http://www.cief.ca/pdf/harmpornography.pdf, visited 20" November 2009; Flood, M., ‘The Harms of
Pornography Exposure Among Children and Young People’, (2009) Child Abuse Review, 18(6),

Pp.384-400;
http://mentalhealthlibrary.info/library/porn/pornlds/pornldsauthor/links/victorcline/porneffect.htm,

visited 20™ November 2009.
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it is commonly accepted that minors are entitled to special protection and care.* Therefore,
it is justifiable for the state to prevent minors from gaining access to pornographic
expression, despite the lack of clear evidence of whether pornography actually has the
| capacity to harm them.?®

261

First, pornography may cause upset, distress and disgust in some children.” According to

the survey of UK children’s online experiences conducted in 2004, Sonia Livingstone and

263

Magdalena Bober found that 20 per cent™ of youths aged between 9 and 19 years old

claimed to have been disgusted by viewing pornography.”* Similarly, the US national

265 also reveals that 24

survey of young people aged between 10 and 17, carried out in 2000,
[per cent] of youths said they were very or extremely upset’ because of viewing
pornography.®®® Furthermore, the study conducted by Joanné Cantor et al. reveals that
sexual depictions in X-rated and R-rated films could cause emotional guilt, fear of being
caught or embarrassment in young children aged between 5 and 12 years 01d.*" Normally,
children and adolescents are of the age where the proper time for sexual experience has not
yet come. In other words, during these periods, children are ‘unaware of, inexperienced in,

or uninterested in sexual activities’.”®® As a consequence, premature or inadvertent exposure

to sexually explicit content may result in emotional harm.*®

25 This notion is recognised by the UN in the preamble of the Convention on the Rights of the Child.
It states that ‘the child, by reason of his physical and mental immaturity, needs special safeguards and
care, including appropriate legal protection, before as well as after birth’.
2% Nair, A., ‘Real Porn and Pseudo Porn: The Regulatory Road’, (2010) International Review of Law,
Computers and Technology, 24(3), pp.223-232, 230.
21 Byron, T., supra, p.50.
22 The survey is a part of the UK Children Go Online (UKCGO) project. The information was taken
from a national, face-to-face survey of 1,511 young people aged between 9 and 19 years old. See
Livingstone, S., and Bober, M., UK Children Go Online: Surveying the Experience of Young People
and Their Parents, (LSE Research Online, London, 2004), http://eprints.1se.ac.uk/395/, visited 21°*
November 2009, p.31; Livingstone, S., and Bober, M., UK Children Go Online : Final Report of Key
Project Findings, (LSE Research Onlme London, 2005), http://eprints.Ise.ac.uk/399/, visited 21%
November 2009, p.21.
263720 respondents, children who have come in contact with online pornography, account for 100 per
~cent. However, it should be noted that as the respondents were permitted multiple responses to the
questxon this percentage does not simply add up to 100 per cent.
L1v1ngstone S., and Bober, M. (2004), supra, p.31.
* The US natlonal survey was conducted by means of telephone interviews with 1 501 young people '
between the ages of 10 and 17. See Mitchell, K. J., Finhelhor, D., and Wolak, J., ‘The Exposure of
Youth to Unwanted Sexual Material on the Internet: A National Survey of Risk, Impact, and
Preventlon , (2003), Youth & Soc:ety, 3(3), pp-330-358, 336-337.
% Ibid., p. 346
27 1¢ should be noted that there were no children involved in the study. The samples were 214
undergraduate students of an American university. They were asked to recall their childhood
encounters with sexual content in media, and fill in questionnaires. The findings derive primarily
from an analysis of the answers in the questionnaires. Cantor, J., Mares, M., and Hyde, J. S.,
‘Autobiographical Memories of Exposure to Sexual Media Content’, (2003) Media Psychology, 5(1),

265

Flood M., supra, p 388
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Second, as Tanya Byron — an English psychologist — comments, premature exposure to
pornography may negatively affect adolescents who are ih the early stage of cognitive
development of understanding about sexual relationships and sexuality.””® Willard Gaylin —
an American psychiatrist — gave his opinion to the US Supreme Court in Ginsberg v. New

York,?"" stating that the age of adolescence is a critical period when:

‘patterns of [behaviour] are laid down, when environmental stimuli of all sorts must be
integrated into a workable sense of self, when sensuality is being defined and fears

elaborated, when pleasure confronts security and impulse encounters control’.?"”

During this period, adolescents learn about gender relations and sexuality through observing

273

others’ sexual behaviour and may imitate what they have seen.””” Therefore, it is possible

that adolescents may learn ideas about sex from pornography. Such sexual ideas may lead to
sexual behaviour that is deemed improper or deviant (according to contemporary sexual
mores) when they grow up. By referring to Thomas Johansson and Nils Hammaren’s study,
Michael Flood — an Australian sociologist — comments that young people who see
pornography are more likely than those who do not view pornography to have homosexual
and/or one-night-stand sex.”’* In addition, depictions of sex as an activity without a
committed relationship in mainstream pornography may mislead and encourage them to
perceive that sex is for its own sake, divorced from marriage and reproduction; or that there
is nothing wrong with promiscuity or having sex with strangers.”’”* Interestingly, the study
conducted by Jennings Bryant and Steven Carl Rockwell suggests that heavy exposure to
television programmes featuring sexual relationships between unmarried persons has a
negative effect on the moral judgements of teenagers, especially those aged between 13 and
14 years old, thus making them more accepting of premarital, extramarital or non-marital
sex, and affording less importance to family and marriage values.*® Given the fact that most -

pornographic materials focus on sex and largely ignore family and marriage values,

270 Byron, T., supra, p.50.
271 (1968) 390 US 629, fn 10.

272y
~“* Ibid. .
B3 Downs, A. C., and Hillje, L. S., ‘History and Theoretical Perspectives on Adolescent Sexuality:

An Overview’ in Gullotta, T., Adams, G. R. and Montemayor, R. (eds), Adolescent Sexuality, (Sage
Publications, Newbury Park, 1993), pp.1-33, 25.

24 Flood, M., supra, p.390-391; see also Johansson, T., and Hammaren, N., ‘Hegemonic Masculinity
and Pornography: Young people's attitudes toward and relations to pornography’, (2007) Journal of
Men'’s Studies, 15(1), pp.57-70. '

215 Heins, M., ‘Criminalizing Online Speech to “Protect” the Young: What are the Benefits and the
Costs?’, in Wall, D. (ed.), Crime and the Internet, (Routledge, London, 2001), pp.100-112, p.105.
776 Bryant, J., and Rockwell, S. C., ‘Effects of Massive Exposure to Sexually Oriented Prime-Time
Television Programming on Adolescents’ Moral Judgment’ in Zillmann, D., Bryant, J., and Huston
A. C. (eds), Media, Children and the Family: Social Scientific, Psychodynamic, and Clinical
Perspectives, (Lawrence Erlbaum Associates Publishers, Hillsdale New Jersey, 1994), pp.183-195,
193-195; Greenfield, P. M., ‘Inadvertent Exposure to Pornography on the Internet: Implications of
Peer-to-Peer File Sharing Networks for Children Development and Families’, (2004) Journal of

Applied Developmental Psychology, 25(6), pp.741-750, 744.
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exposure to pornography could have a negative effect on adolescents’ moral judgements in

the same way, or similar ways, as do the sexually-oriented television programmes.

It is also argued that pornography may cause children and adolescents to accept less
common or even ‘deviant’ sexual behaviour such as anal sex, group sex, sadomasochistic
activities and bestiality.””” Dolf Zillmann — a communication studies scholar — points out
that pre-school children and first to fourth graders would not have sufficient cognitive and
emotional maturity to separate propriety from impropriety.2”® Thus, premature exposure to
sexual practices as shown in pornography, ranging from common to abnormal ones, would
unavoidably affect and influence children’s development of their understanding about sex
and sexuality.””® In addition, it could be argued that pornography accustoms young people to
sexual violence. The study of Silvia Bonino et al. shows that male adolescents who use
pornography are more likely to show ‘acceptance of sexually abusive attitudes’ and to
‘establish relationships with their peers by greater tolerance towards unwanted sexual
behaviour [such as violent sexual behaviour]’; whereas female adolescents who view
pornographic films are more likely to accept a passive rolé in sexual violence and become
less resistant in such abusive sexual activities.”*® The study of Daniel Lee Carter et al. found
that most subjects in their study — with the sample notably comprising 64 adult rapists of
Massachusetts Treatment Centre for Sexually Dangerous Persons — were exposed to

281 The findings suggest that exposure

pornography during their early developmental years.
to pornography at a young age may implant a sexually criminal mind in certain young
people, and lead to the commission of sexual crime in adulthoods. (The two studies
mentioned above should be read with caution as they were conducted on limited sample
groups in particular countries. They may not represent situations that happen in other
countries. Nonetheléss, they serve as evidence to support the hypothesis that pornography

attributes, at least partly, to young people’s inclination towards sexual violence.)

Theoretically, because pornography can be considered as an instance of expression, it
deserves a certain degree of protection under the principle of freedom of expression.

However, this would be a different matter when the viewers are minors. As discussed above,

2 Helsper, E., supra, p. 17 See also Zillmann, D., Influences of Unrestrained Access to Erotica on
Adolescents’ and Young Adults’ Dlsposmons Towards Sexuality’, (2002), Journal of Adolescent,
27(2) pp.41-44,41-42,

Ib1d ,p.43.

” Ibid. '

%0 Bonino, S., Ciairano, S., Rabaglietti, E. and Cattelino, E., ‘Use of Pornography and Self-Reported
Engagement in Sexual Violence Among Adolescents’, (2006), European Journal of Develppmental
Psychology, 3(3), pp.265-288, 281-283.

*! Carter, D. L., Prentky, R. A., Knight, R. A., Vanderveer, P. L. and Boucher, R. J., ‘Use of -
Pornography in the Criminal and Developmental Histories of Sexual Offenders’, (1987) Journal of
Interpersonal Violence, 2(2) pp.196-211, p.205.
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pornography is potentially harmful to the young. Since the state has an interest in protecting
the well-being of the young,**restrictions on pornography, especially by making it out of

the reach of minors, is arguably justifiable.

In Ginsberg v. New York,™ a leading US Supreme Court case dealing with the concept of
harm to minors, it was held that although ‘girlie’ magazines, that contained pictures of
ne}ked women, were not deemed obscene and could beisold to persons aged 17 or older, they
might be harmful to younger children because the pictures ‘predominantly [appealed] to the
prurient, shameful or morbid interest of minors’?® This case clearly shows that the US
Supreme Court recognised that sexually explicit content is harmful to minors.®
Interestingly, because the US Supreme Court admitted that the empirical evidence showing
such harm was scarce,”®® Justice William Brennan ruled that the Supremé Court did not
require scientific proof of harm. Furthermore, the prohibition of the distribution of sexually
explicit pictures to minors was rational because the state had an interest in protecting the

welfare of minors, and their ethical and moral development.”®’

Another interesting case is R. v. Secretary of State for the National Heritage,”® which
involves the UK Secretary of State’s order, by virtue of Section 177 of the Broadcasting Act
1990, to proscribe satellite broadcasting of hardcore pornographic programmes by a Dutch
company from Denmark to subscribers who had special decoders in the UK.**® The core
issue of this case revolves around the European Union (EU) Directive 89/552/EEC. Article
22 of the Directive allows its member states to implement appropriate measures to ensure
that broadcasters under their jurisdiction do not broadcast any programmes that might
seriously impair the physical, mental or moral development of minors, particularly
programmes that dépict pornography.”® The Queen’s Bench Divisional Court agreed that
such programmes might seriously impair the moral development of minors,”" and the moral
welfare of minors outweighed the applicant’s profits.*> Therefore, Judge Leggatt L. J. and

Judge McCullough J. denied granting an injunction against the Secretary of State’s order.?

282 Ginsberg v. New York (1968) 390 US 629, 640-641.
283 (1968) 390 US 629.
284 (1968) 390 US 629, 632-635.
285 Heins, M. (2001), supra.
26 Ibid. -
287 (1968) 390 US 629, 641.
;:? (1993) 2 CM.LR. 333.
? Ibid., p.335-338.
20 Ibid., p.339.
2 Ibid., p.345.
2 Ibid., p.348.
3 Ibid., pp.348-349 See also R. v. Secretary of State for National Heritage Exp. Continental .
Television BV, (1993) 3 C.M.L.R. 387. The Court of Appeal (Civil Division) ruled that the dispute
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Furthermore, Rachel O’Connell suggests that a paedophile may use adult pornography to

‘groom’ a child, by using adult pornographic images for the purpose of ‘normalising sexual

» 294 ‘inciting a child to create pornographic images, [or] instructing a child to

engage in various sex acts either alone, with another child or with an adult.”®

behaviour’,

To sum up, it would be reasonable to argue that sexual ideas associated with pornography
could have detrimental effects on young people’s psychological development and
ur;derstanding about sex and sexuality. Additionally, adult pornography can be used as a
tool to ‘groom’ children. On these grounds, the state has a legitimate right to interfere with
pornographic expression by preventing minors from accessing pornography, as well as
outlawing all sexually oriented publications aimed at young people. Nevertheless, this view
does not endorse the state’s interference with adults’ freedom of expression by suppressing
pornographic materials altogether. In the case of intellectually competent adults, it would be
safe to assume that, because their perceptions about sex and sexuality have already settled,
they should have sufficient intellectual ability to distinguish between prevailing sexual
mores and conventional sexual practices, and sexual ideas and practices that are deemed
unconventional. Sexual ideas imparted from pornography may have little effect on the
sexual cognition of competent adults. Therefore, pornography is far less harmful to adults
than to children. Furthermore, in the case of adults it could be suggested that receiving
sexual ideas (or even deviant or unconventional ones) from pornography and having sexual
practices according to such sexual ideas could be regarded as a matter of freedom to choose
one’s sexual lifestyle (autonomy and self-fulfilment). Thus, the state does not have
legitimacy to interfere with adults’ independent choice of sexual lifestyle. Therefore, the
regulation of Internet pornography should take into account a proper balance between the
protection of minors and the guarantee of adults’ right to freedom of expression. Thus, a
regulatory measure should be designed to keep pbmography out of the reach of children,
whilst simultaneously allowing consenting adults to enjoy their freedom of pornographic

expression.

over the mtérpretatwn of the Directive must be determined by the European Court of Justice. In the
meantime, the order of the Secretary of State would stand.
4 Gillespie, A., ‘Indecent Images, Groommg and the Law (2006) Crzmmal Law Review, 2006
(May), pp.412-421, 413

% O’Connell, R., 4 Typology of Cybersexploitation and On-line Grooming Practices, (Cyberspace
Research Unit, Preston 2003), http://www jisc.ac.uk/uploaded_documents/lis_PaperJPrice.pdf,
visited 12" December 2012, p.12.
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3.5.4 Pornography as a Cause of Sexual Crimes and Rape

Robin Morgan’s oft-quoted epigram ‘[p]omograbhy is the theory and rape is the practice’®

underscores the strong belief amongst some anti-pornography activists that there is a causal
relationship between pornography and rape. However, this section contends that the
‘pornography-causes-rape’ hypothesis is highly controversial and inconclusive. Thus, it

cannot be a strong justification for prohibiting pornography.

There have been many studies conducted on the relationship between the availability of
pornography and reported sexual crimes, especially rape. The study of Berl Kutchinsky — a
Danish criminologist — is a notable one. In his analysis of the statistical data on rape and
other forms of sexual offences in the United States, Sweden, Denmark and Western
Germany (where pornography including materials depicting sexual violence were widely
available), during 1964-1984, Kutchinsky argues that there is no persuasive evidence
showing that pornography causes higher rates of rape and other sexual crimes in these four

countries.””’

However, Kutchinsky’s study is subject to a criticism that the statistics of reported sexual
crimes may not be accurate enough to give a picture of the actual situation of sexual crimes.

Victor Cline contends that:

“There is no reduction at all in the numbers reported of violent sex crimes and rapes, both in
Copenhagen and in Denmark ...; and the possibility exists that, in actual numbers, they may

have increased, but victims are reporting them less than often.2%

Similarly, John Court suggests that ‘people were consistently less likely to report sex crimes

as pornography became increasingly available.’?”

In the US, the Report of the US Presidentiai Commission on Obscenity and Pornography
“(the 1970 US Report)’® suggests that the analysis of the relationship between the

2% Morgan, R., Going to Far: The Personal Chronicle of a Feminist, (Random House, New York,
1977), p. 169; See also Strossen, N., supra, p.204.

7 See generally Kutchinsky, B ‘Pornography and Rape: Theory and Practlce‘7 Evidence from Crime
Data in Four Countries where Pomography is Easily Available’, (1991) International Journal of Law
and Psychiatry, 14, pp.47-64. See also Strossen, N., supra, p. 256

% Cline, V. B., ‘Another View: Pornography Effects the State of the Art’ in Cline, V. B. (ed.) Where
Do You Draw T he Line? An Exploration into Media Violence, Pornography and Aggression,
(Brigham Young University Press, Provo Utah, 1974), pp.203-239, 223. See also Howitt, D., and
Cumberbatch, G., Pornography: Impacts and Influences: A Review of the Available Research
Evidence on The Effects of Pornography; (Home Office Research and Planning Unit, London, 1990),

%9 Court, J. H., ‘Sex and Violence: A Ripple Effect’ in Malamuth, N., and Donnerstein, E.(eds),
Pornography and Sexual Aggression, (Academic Press, Orlando, Florida, 1984), pp.143-172, 152.
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availability of pornography and changes in sex crime rates, including rape, in the US
between 1960 and 1969*"' does not seem to support the alleged causal relationship between
an increase in the availability of pornographic material and the commission of sexual
offences.’” Nevertheless, it also remarks that the analysis ‘neither proves nor disproves the

~ possibility that the availability of erotica leads to crimes [especially rape]’. 308

Most recently, by relying on the data available relating to pomogfaphy consumption and
ra‘pe rates in the US between 1990 and 2009, the 2009 study conducted by Christopher
Ferguson and Richard Hartley shows that whilst crime in general and rape in particular hae
decreased over the last twenty years, the availability of pornographic materials in the US has

increased steadily during the same period.”*

In the UK, the Williams Report indicates that, despite the alleged wide availability of
pornography in two differenf periods, i.e. firstly after 1964 and secondly since 1970, the
overall statistical data on rape and sexual assault in England and Wales from 1946 to 1978
show no significant rise in sexual crimes.*® It concludes by denying that ‘pomography acts

as a stimulus to the commission of sexual violence’.3%

In their 1990 research for the Home Office (the 1990 study), Dennis Howitt and Guy
Cumberbatch support the contention that the link between porhography and sexual crimes is
weak, stating through their analysis of the available research evidence on the effects of
pornography that sexual crime rates are relatively stable and of low frequency in Britain.*"’
They also contend that ‘[v]ariations in rates of sexual crime do not indicate any simple
casual relationship with the circulation rates of sex magazines’.”*® This, however, does not
necessarily mean that they agree with the claim that the rise in the availability of
pornography leads to the reduction in sex crimes,’® because the low rates of sex crimes
could possibly be explained by the fact that rape is likely to be under-reported.’’® They add

that the sexual crime statistics do not provide any helpful detail in understanding the

3% Report of the Commission on Obscenlty and Pornography (September 1970), (US Government
Printing Office, Washington, 1970).

301 This finding was based on empirical studies conducted by the1970 Commission. See Report of the
Commission on Obscenity and Pornography, supra, pp.227-229.

3% 1bid., p.229.

"’3_Ibld p.227.

Ferguson C. )., and Hartley, R. D., ‘The Pleasure is Momentary ... the Expense Damnable?: The
Influence of Pomography on Rape and Sexual Assault’, (2009) Aggression and Violent Behavzor
14(5) pp.323-329, p.328.

Report of the Committee on Obscemty and Film Censorship, supra, paras. 6.42-6.43, pp.79-80.

306 Ibid. , para.6.43.

307 How1tt D., and Cumberbatch, G., supra, pp.30, 83.
3% Ibid., p.94.
3% Ibid.; pp.30-31.
310 Ibid., pp.31,83.
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changes of sexual offence trends over time, and that there is no available evidence showing
patterns for the relationship between hardcore pornography and sexual crimes.’" In short,
they conclude that it seems unlikely for pornography to be the only determinant of sexual
crimes.>'? Equally, it is unconvincing to claim that pornography contributes to the decrease

in sexual crimes.>

In addition to the studies concerning pornography and sexual crimes conducted in western
countries, the Japanese spotlight on this issue is very interesting. Japan is notorious for the
prevalence of pornographic products that show a lot of deviant sexual practices and high

"4 However, according to the findings of Milton Diamond and

levels of sexual violence.
Ayako Uchiyama, the increase in the number of sexually oriented materials in the country
from 1972 to 1995*"® did not have a significant impact on the rise in sexual crime rates. On
the contrary, they found that there was a sharp reduction in sexual crimes during this period.
This leads them to conclude that the availability of pornography does not necessarily have a
meaningful connection with the increase in sexual offences.*'® However, they also note that
the uniqueness of Japanese society and the educational system play a major role in the

reduction of sexual crimes.*!’

As examined above, most studies that are based on the analyses of statistical data of
reported sexual crimes support the conclusion that there is no obvious connection between
the availability of pornography and the increase in sexual crimes in several countries.
However, this conclusion is subject to main criticisms that many sexual crimes are not
reported, and that the uniqueness of a particular society keeps sexual crimes low in general.
Therefore, it could be suggested that the analyses of statistics of reported sexual crimes may
not be able to give a definite conclusion with regard to whether or not pornography sexual

crimes and rape.

Apart from the analyses of the statistics of reported sexual crimes, there have been several
“studies that examine the relationship between pornography and sexual crime and rape from
the perspectives of psychology and behavioural science. In the US, the Commission of the

1970 US Report sponsored a number of original empirical studies and experiments on the

3 Ibid., p.94.

32 1bid., p.95.

3 Ibid. :

314 Diamond, M., and Uchiyama, A., ‘Pornography, Rape and Sex Crimes in Japan’, (1991),
International Jowrnal of Law and Psychiatry, 22(1), pp.1-22, p.14.

315 Ibid., p.5.

316 1bid., pp.18-19.

7 1bid., p.18.
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psychological effects of pornography (both violent and non-violent types) on viewers’

attitudes.’’® Based on the findings of those studies, the 1970 Report concludes that:

‘[r]esearch to date thus provides no substantial basis for the belief that erotic materials
constitute a primary or significant cause for the development of character deficits or that

they operate as a significant determinative factor in causing crime and de]inquency.’319

II} the UK, in the 1990 study of the Home Office, Howitt and Cumberbatch put forward the
view that there is no strong evidence suggesting that pornography (encompassing both
violent and non-violent types) is a cause of sexual deviant behaviour in offenders?
Actually, very little is known about possible psychological and inhibiting impacts of
pornography on offenders because most of the research has not been conducted in a way that

2 Likewise, the negative effects on the attitudes of

can show clear evidence of the effects.
those who committed sexual crimes towards women have not been well researched owing to
‘the lack of intensive investigations of representative samples of men and sexual

offenders’ 3?2

Both the 1970 US report and the 1990 study of the Home Office draw a similar conclusion:
the hypothesis that pornography may have negative psychological effects on viewers’

attitudes and behaviour remains inconclusive.

In contrast to the above findings, Diana Russell argues that pornography is one of the major
influential factors of rape.*”® Based on David Finkelhor’s multi-causal theory of child sexual
abuse, she has formulated her own theoretical model to explain the role pornography plays
in encouraging men to rape,** arguing that, first of all, pornography stimulates desires to
rape by eroticising‘ rape. It sexualises male dominance and female submission, and as a
consequence creates rape fantasies in certain male viewers’ minds.*”® Secondly, it weakens
male internal inhibitions against acting out rape desires by persuading men to view women
~ as sexual objects; to misunderstand that women enjoy being raped (rape myth); to condone

“the use of violence in their interpersonal relationships; to regard rape as a trivial matter; to

318 For the list of the studies, see Report of the Commission on Obscenity and Pornography, supra, p.
153.

39 Ibid., p.243. '

320 Howitt, D., and Cumberbatch, G., supra, p.94.

2 1bid.

322 1bid., p.95.

*2 Other main causal factors are biological factors, childhood experience of sexual abuse, male sex-
role socialization, exposure to mass media that encourage rape. See Russell, D., Dangerous
Relationships: Pornography, Misogyny and Rape, (SAGE Publications, Thousand Oaks, 1998), pp.
118, 119-120.

324 Ibid. p.119

325 Ibid., pp.124-132.
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have hostile attitudes towards females; and finally to be desensitised to rape.*?® She adds that
viewing pornography may cause potential rapists to feel less afraid of social sanctions and
of disapproval by their peers.’”’ She backs up her argument with a number of psycho-
sociological experiment reports, one of which is Neil Malamuth’s experimental study on the
likelihood of males to create sexual rape fantasies after viewing rape depictions.*”® His study
shows that those who are exposed to rape material create more violent sexual fantasies than
those who watch the material showing mutually consenting sex, ‘irrespective of whether
they had been classified as force-oriented or non-forced oriented’.**®

In the US, the final report of the Attorney General’s Commission on Pornography 1986 (the
Meese Report) seems to support Russell’s claim, and apparently contradicts the conclusion
of the 1970 Report. The Meese Repdrt concludes that exposure to violent pornography has
played a role in the likelihood of sexual aggression against women; and this appears to be
the case for non-violent pornography that depicts degradation, domination-subordination or
humiliation, despite less extensive effect than the former.330 However, non-violent and non-
degrading pornography appears to bear no causal relationship to sexual violence in
viewers.®' It should be noted that, as the Meese Commission did not fund any original
empirical study like the Commission of the 1970 Report, its conclusion derives mainly from
a review of the existing studies on the relationship between exposure to pornography and
viewers’ sexual attitudes and behaviour.*** However, the Meese Report’s conclusion on this
issue is subject to certain criticisms. First, many of the experimental studies from which the

. . . . 4
Meese Commission® drew its conclusion used R-rated ‘slasher’ films,*** not X-rated

335

pornographic films, as sexual stimuli. Second, its conclusions are based on

overgeneralisations from psychological studies that were mainly laboratory-based. In other

6 Ibid., pp.132-140.
327 Ibid., pp.140-142.
328 Malamuth, N., ‘Rape Fantasies as a Function of Exposure to Violent Sexual Stimuli’ (1981)
Archives of Sexual Behavior, 10, pp.33-47, 33.
329 Ibid.; see also Russell, D., supra, p.124.
~30ys Department of Justxce The Final Report of the Attorney General's Commission on
Pornography, (US Government Prmtmg Office, Washington D.C., 1986), pp.232-235.

Ib1d » pp.235-247.

Wllcox B. L., ‘Pornography, Social Science and Politics: When Research and Ideology Collide’,
(1987) American Psychologist, 42(10), pp.941-943, 941.

3% The majority of the commissioners were either anti-pornography campaigners or those who had
negative attitudes towards pornography. This may have a negative effect on the impartiality of the
findings. See Baron, L., ‘Pornography and Its Discontents: Immoral, Inviolate or Inconclusive?’
(1987) Society, 24(5) pp.6-12, 6-7.

334 Slasher movie is a genre of horror film that typically shows victims murdered in an explicit violent
manner by psychopathic killers. See generally Weaver, J.B., ‘Are “Slasher” Horror Films Sexually
Violent? A Content Analysis’, (1991) Joumal of Broadcastmg and Electronic Media, 35(3), pp.385-
392,

335 Linz, D., Donnerstein, E., and Penrod, S., ‘The Findings and Recommendatnons of the Attorney
General’s Commlssmn on Pomography Do the Psychological “Facts” Fit the Political Fury?’, (1987)
American Psychologist, 42(10), pp.946-953, 950.
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words, it failed to exercise sufficient caution that findings from experiments in a laboratory
(under a controlled environment) may not be able to explain sexual violence outside the

laboratory.**

In the UK, in 2007, the UK government commissionedA three academics, Catherine Itzin,
Ann Taket and Liz Kelly, to conduct a study entitled The Evidence of Harm to Adults
Relating to Exposure to Extreme Pornographic Material: A Rapid Evidence Assessment
(REA) to support its proposal to criminalise the possession of so-called ‘extreme
pornography’.>*” Itzin et al. did not conduct any new empirical study, but merely reviewed
the findings of existing studies concerning the relationship between pornography and its
detrimental effects. Based on their review, they contend that pornography (violent types in
particular) has several adversely psychological, attitudinal and behavioural effects on male
consumers.**® Pornography encourages men to ‘believe that women enjoy or desire rape;
and [to have a] lack of empathy with rape victims.”* In terms of attitudinal effects, those
who access pornography may accept the rape myth; have pro-rape attitudes; and are prone to

340 Regarding behavioural effects, the study indicates that'pomography

use force or rape.
viewers become more sexually aggressive (according to the results from the experiments in
the laboratory) and may commit rape or sexual violent offences in their real lives.**!
However, they also note that ‘men who are predisposed to aggression ... are more
susceptible to the influence of extreme pornographic material’. 342 Nonetheless, the REA is
subject to criticisms. First, as the authors of the REA are well-known for their anti-
pornography attitudes, the impartiality of the REA is sceptical.** Second, since Itzin et al.
depend mainly on reviewing the findings of existing experimental studies, it could be argued
that their studies provide no new substantial evidence to prove the causal connection
between pornography and sexual aggression and sexual crime. Furthermore, as laboratory-
based experiments . are conducted in artificial surroundings and under controlled

conditions,** it could be contended that the results deriving from the laboratory

environments may not reflect an accurate picture of how pornography consumers behave in

6 1bid.
37 Itzin, C., Taket, A., and Kelly, L., The Evidence of Harm to Adults Relating to Exposure to
Extreme Pornograph ic Material: A Rapzd Evidence Assessment (REA), (Minister of Justice,
Department of Health, 2007), p.11, http://www.justice.gov.uk/publications/research280907.htm,
visited 12 October 2009, for the methodology of the review see pp.1-7. For a discussion about the
extreme pornography law, see Section 5.2.4.
8 Ibid., p.26.

339 Ibid.
0 Thid,
* Ibid,
2 1bid., p.iii. g '
- Attwood, F., and Smith, C., ‘Extreme Concern: Regulating “Dangerous Pictures” in the United
ngdom (2010) Journal ofLaw and Society, 37(1), pp.171-188, 174-175.

Rodgerson G., and leson E. (eds), supra, p.50.
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the real world>*

Another point is that, despite being able to explain how pornography urges
the commission of rape, the advocates of the ‘pornography-causes-rape’ hypothesis seem to
be silent when facing with the question of why most male pornography viewers do not act

out their rape fantasies.**®

As discussed above, there are mixed viewpoints about whether pomography has a direct link
to rape. Both advocates and opponents of the ‘pornography-causes-rape’ hypothesis have
a’;tempted to use statistical data and the findings from psychological experiments to back up
their views. Generally, researchers appear to come to conclusions that most élosely conform
to hypotheses already held in their minds. Nonetheless, all of them have some flaws and are
subject to criticisms in one way or another. Considering this, it could be contended that the
premise that viewing pornography can lead to sexually aggressive behaviour and eventually
the commission of rape remains highly controversial and inconclusive. Although the most
recent study in this area may suggest that pornography does not cause someone to rape or
commit other sexual offences, it is always possible that future studies may derive with new
evidence to rebut this conclusion. Therefore, it could be argued at this point that, as the
claim that pornography causes sexual crimes and rape is still inconclusive, it is not strong

enough to justify the restriction or prohibition of pornographic expression.

3.5.5 Pornography and Harm to Women |

In the ongoing debate over whether pornography should be restricted or prohibited, it is
undisputable that the argument from anti-pornography feminism plays a crucial role in
developing an alternative approach to explaining the damaging effects of pornography.
Unlike the notions of moral corruption and offensiveness that regard pornography as
detrimental to everyone and society as a whole, the anti-pornography feminist position
principally bases its argument on harm to a specific affected group, namely women. ‘Harm’
in this sense means: (1) physical harm to individuals who participate in the production of
“pornography (pomograpﬁic performers); and (2) harm to women’s position in society (the

ideas of male supremacy and female subordination).

3.5.5.1 Direct Bodily Harm to Pornographic Performers

One of the frequently cited arguments against pornography is proposed by Catherine
MacKinnon — a well-known anti-pornography activist. She claims that pornography is a

production of sexual violence and abuse against women by which pornographic performers,

35 Ibid. See also Howitt, D., and Cumberbatch, G., supra, pp.84, 94.
346 Rodgerson, G., and Wilson, E. supra, p.50.
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actresses in particular, ‘are gang raped ... hurt, penetrated, tied and gagged, undressed and
genitally spread” and even killed merely for satisfying men when they masturbate.**’ It can
be said that MacKinnon’s argument against pornography in this regard is principally based

on direct bodily harm to pornographic performers.**®

MacKinnon’s harm-based argument accords with the UK government’s opinion. In a
document entitled Consultation: On Possession of Extreme Pornographic Material (the
C“onsultation Paper), based on the observations of the UK police, the UK government states
that it believes that female performers are exploited, mistreated and physically harmed in the
production of pornography, especially the extreme types that show sexual violer;ce.349 The
examples given in the Consultation Paper include images of women being tied to various
equipment; being stabbed with knives and hooks; and hanging on meat hooks with their
heads covered by plastic bags.**® Nonetheless, no first-hand evidence, such as the
testimonies of pornographic performers who were actually injured as a result of dangerous

activities during the filming of pornography, is mentioned in the Consultation Paper.

Although it is very difficult to ascertain in each case whether individual pornographic -
actresses are actually injured during production, some evidence suggests that the abuse of
pornographic performers does occur in the pornography industry. For instance, the
documentary entitled Hard Core tells a story of Felicity, a British woman who travelled to

! The documentary reveals

Los Angeles to pursue a career as a pornographic performer.
that, during the filming of an oral sex scene, the pornographic actor (who was also the
director of the pornographic film) deliberately choked her by forcing his penis down her
~ throat without notifying her in advance. This incident made her terrified and she ran off the
set. The pornographic actor attempted to persuade her to continue by showing his sympathy
_ at first, and then verbally abusing and threatening her. However, upon the involvement of
the documentary crew, she eventually managed to leave the studio. Another interesting
piece of evidence is the testimony of Shelley Lubben — a former pornographic actress —

" given to California State Assembly.?2 She claimed that some pornographic actresses were

347 MacKmnon C. A, supra, p.15-17.

* MacKinnon also argues against pornography on the grounds that pornography damages and
degrades the images of women in general. This issue is discussed in Section 3.5.5.2.

* See Home Office and Scottish Executive, Consultation: On the Possession of Extreme
Pornographic Material, http://www.scotland.gov.uk/Resource/Doc/57346/0017059.pdf, visited 34
march 2012, para.5, 5.

Ibrd , para.27, 9.

Walker S. (director) and Spector J. (researcher), Hard Core, Channel 4 (UK), 7™ April 2001

> Lubben, S., Ex Porn Star Shelly Testifies at California State Capitol,
htt //www shellevlubben convshelleys-videos/ex-porn-star-shelley-testifies-california-state-capitol:
See also Lubben, S., Shocking Footage of Women Abused on the Porn Set,
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compelled to perform sexual acts to which they had not agreed in the contracts; and in
certain cases were beaten or slapped during the filming. In addition, Mail Online (Daily
Mail) reported on June 22, 2011 that some pornographic performers were seriously injured
by hot wax during the filming of sadomasochistic pornography.”** Due to a lack of academic
research on first-person experiences of pornographic performers who participate in
pornography that involves actual violent sexual acts, it is difficult to make a general claim
that real sexual violence is a common or pervasive practice in the pornography industry, and
tflat most pornographic performers are at risk of receiving serious physical injuries as a
result of sexual violence employed during the production. However, given the anecdotal

354

evidence mentioned above,™ it could be argued that there can be some pornographic

performers have to perform hazardous sexual practices (sometimes against their will), and

receive serious physical injury as a consequence.’”®

Another relevant issue concerns the consent of pornographic performers to engage in violent

sexual practices. Without doubt, it is unlawful to coerce anyone into the production of

356

pornography;™” and the state has a role to play in preventing women from being victims of

coercion.**’ However, if sexual acts are consensual, the question to be asked is whether
performers can consent to sexual acts that may cause serious bodily injury or even death —
e.g. sexual activities involving sharp objects, heat (hot wax or fire) or electricity; the
infliction of bleeding wounds; or erotic asphyxiation. The House of Lords’s ruling in R v.
Brown, Laskey and Jaggard™® makes it clear that a person cannot give consent to an act that

*,% which refers to ‘really serious bodily harm and wounding

s 360

causes ‘grievous bodily harm’,
that involves the breaking of the whole skin’; or ‘actual bodily harm’,”™ which means ‘any
hurt or injury that is calculated to interfere with, or does interfere with, the health or comfort

of the subject.”*®' Some examples include the insertion of a fish hook through the penis,

http://www.shelleylubben.com/shelleys-videos/shocking-footage-women-abused-porn-set, visited
20" March 2012

=353 Mail Online, 22™ June 2011, ht ttp://www. dailymail.co.uk/news/article-2006840/Porn-producers-
face-years-jail-making-S-M-films-violent-actors-begged-stop.html, visited 20" March 2012

33 Further academic investigation (which is beyond the scope of this thesis) is still required as to
' S)rowde further evidence to strengthen this argument.

% See also Boyle, K., Submission to the Equal Opportunities Committee of the Scottish Parliament
on the Impact of Pornography (2007), http://ics-
www.leeds.ac.uk/papers/vp01.cfm?outfit=ks&requesttimeout=300&folder=42&paper=119, visited
7" April 2012

336 Strossen, N., Defending Pornography Free Speech, Sex and the Fight for Women's Rights, (New
York University Press, New York, 2000), p.179
37 Sunstein, C., Democracy and the Problem of Free Speech, (The Free Press, New York, 1995),
216
. (1994) 1 AC. 212
Sectlon 20 of the Offences Against the Person Act 1861
% Section 47 of the Offences Against the Person Act 1861
*1(1994) 1 A.C. 212, 276.
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burning the pénis with hot wax or burning a mark on the skin (branding).*®* Although
pornographic performers consent to be involved in certain sexual activities that may cause
serious bodily injury, such consent is deemed invalid. Such harmful sexual acts relate to
public health; therefore, the state can interfere with such sexual acts to ensure the safety and

well-being of people.*®®

As already pointed out in Section 3.2.2.2, all types of pornography are a form of expression
tl'lat can convey attitudinal ideas with regard to sex, sexuality and gender relations. This
could be the case even for violent pornography as it communicates the idea that sexual
excitement may derive from pain, torture and violence. However, violent pornography may
be produced at the expense of pornographic performers’ health, safety and — in an extreme
case — their lives. Pornographic performers may suffer from, for example, burns or bleeding
wounds as a result of sharp or hot objects used in their sexual activities. Erotic asphyxiation
(i.e. strangulation by a rope, a plastic bag or other materials), erotic electrocution (the use of
electricity to both sexually stimulate and inflict pain to a sexual partner), or chocking by
forcing a phallus down a person’s throat*®* could be life-threatening and even kill, especially
when there are not sufficient safety measures in place to prevent accidents that may occur

from such risky acts.

The ‘harm principle’ justifies the state to prohibit ‘real’ violent pornography. Mill argues
that ¢... the only purpose for which power can be rightfully exercised over any member of a
civilised community, against his will, is to prevent harm to others.”*® Feinberg calls this
notion ‘the harm principle’, and explains further that ‘the need to prevent harm ... to parties
other than the actor is always an appropriate reason for ... legitimate invasion of liberty’.**
As far as pomograi)hy is concerned, it could be arguedvthat any pornography that involves
.the use of real violence in the production could cause serious harm to pornographic
performers’ physical health and bodily integrity.’®’ According to Feinberg, the term ‘harm’
has different meanings. First, in the broadest sense, ‘harm’ refers to damage to any kind of
" tangible thing; and in the second meaning; it réfers to ‘one conduct violates the other’s

right’® Bodily harm’ falls into both categories, as it can be seen as damage done to the

body (i.e. a tangible thing) and a consequence of the violations of the right to bodily

362 Ibid., pp.236, 238, 246. -

363 See also Laskey, Jaggard and Brown v. UK (1997), N0.21627/93; 21826/93; 21974/93, 1997-1
4 See generally Cooke, C.T., Cadden, G.A., and Margolius, K.A., ‘Autoerotic Deaths : Four Cases’
(1994) Pathology : The Journal of Royal College of Pathologists of Australia , 26(3), pp.276-280.
6 Mil, J. S., supra, p.80.

366 Feinberg, I., The Moral Limits of the Criminal Law: Volume 1: Harm to Others, (Oxford
University Press, Oxford, 1984), p.11.

%7 Ibid., p.106.

3% Ibid., pp.32,34
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389 Therefore, under ‘the

integrity and the right to be free from torture and cruel treatment.
harm principle’, although violent pornography can be regarded as expression, the state has

the legitimacy to forbid this type of expression.>™

Furthermore, no one can reasonably argue against fhe fact that human life is of paramount
importance. Bearing this in mind, it could be contended that the value of human life (health
and well-being) oufweighs the right to freedom of expression. Thus, pornographic materials
that cause serieus physical harm to pornography performers as scripts require, deserve no

protection under the freedom of expression principle.*”!

These views are in line with the recommendation of the Williams Report that suggests the
law forbid pictorial pornography that involves the infliction of serious physical harm on the

participants >’

However, the above argument does not mean to support the complete prohibition of all
BDSM (Bondage, Domination, Sadism and Masochism) pornographic materials. People
who practice BDSM are arguably entitled to the right to freedom of expression, even though
their BDSM activities may involve certain forms and degrees of violence (because violence

7 However, as suggested above, the

is an inherent element of BDSM sexual activities).
BDSM activities shown in pornographic materials ehould not go beyond ‘grievous bodily
harm’ or ‘actual bodily harm’, to which — according to the English law — participants cannot
consent.”” Furthermore, such BDSM activities portrayed in pornographic materials must be

35 Given this, pornography that

consensual and carried out with special care and safety.
depicts BDSM activities that meet these requirements and which do not lead to serious

physical harm or a life-threat should be allowed. This notion is in line with the Crown

%% See Art. 5 of the UDHR, Art. 7 of the ICCPR and Art. 3 of the ECHR
370 See also Hornle, J., ‘Countering the Dangers of Online Pornography : Shrewd Regulating of Lewd
- Content, (201 1) European Journal of Law and Technology, 2(1), http:/ejlt.org//article/view/55,

" visited 24" January 2013, pp.1-26, 9

37! Easton, S., ‘Criminalising the Possession of Extreme Pornography: Swords or Shield?”, (2011),
Journal of Criminal Law, 75(5), pp.391-413, 398; Nair, A., ‘Real Porn and Pseudo Porn: The
Regulatory Road’, (2010), International Review of Law, Computers and Technology, 24(3), pp.223-
232,229.

372 Report of the Committee on Obscenity and Film Censorship, supra, para.13.4, p.161; The extreme
pornography law (Sections 63-67 of the Criminal Justice and Immigration Act 2008) also aims to
?rotect the safety and health of pornographic performers. For discussion see Section 5.2.4.4.

3 Bamforth, M., ‘Sado-Masochism and Consent’, (1994), Criminal Law Review, 1994(Sep), pp.661-
664, 663; see also Langdridge, D., and Baker, M. (eds), Safe, Sane and Consensual : Contemporary
Perspectzves Sadomasochism, (Palgrave Macmillan, Basingstoke, 2007).

4 According to guidance from the Crown Prosecution Service (CPS), in the UK pornography that
depicts mind bondage (without the use of gag tools), and sadomasochism activities that do not go
beyond trifling and transient infliction of injury are allowed. See Section 5.2.2. ' .
375 Hanna, C., ‘Sex is not a Sport: Consent and Violence in Criminal Law’, (2001), Boston College
Law Review, 42(2), pp.239-290, 288.
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Prosecution Service (CPS)’s guidance on prosecution under the Obscene Publications Act
1959/1964, which permits mild forms of BDSM activity such as mild bondage or BDSM

acts that do not cause serious bodily harm.*”®

Another point to note here centres on MacKinnon’s claim that certain women were
murdered in front of cameras for the sake’ of producing pornography.””” The films featuring
extremely violent scenes of women being tortured to actual death (to which MacKinnon
r,efers) ‘are normally known as ‘snuff movies’.”’® However, this type of pornography is
believed to be an urban legend without any credible evidence of its existence.”® According
to Dark Side of Porn: Does Snuff Exist?, a documentary from Channel 4, it is far from clear
whether the pornography industry has gone as far as having its performers killed on camera
merely for the sake of filming.** However, the documentary interestingly notes that, given
the availability of ‘cheap video recorders and the Internet (as a distribution channel), the
existence of real snuff films is not entirely impossible, although this kind of film has not yet
been discovered by authorities and there have not been reports about it in the media thus
far.”®' If snuff films do exist, it is perfectly reasonable to prohibit them on the grounds of
physical harm because the participants in the production are tortured and killed.
Furthermore, because the production of ‘real’ snuff films constitutes murder, all people
involved in it (the producer, the director and film crew) would be subject to prosecution for

murder.*®

Bestial pornography may cause physical harm to pornographic performers. Sexual
intercourse with real animals (especially mammals) exposes pornographic performers to the
risk of infection from animal-to-human diseases. Brucellosis,”® rabies®® or toxocariasis
(roundworm parasihtes)385 are some examples of the diseases that can be transmitted from
.animals to pornographic performers through direct physical contact with animals’ semen,
vaginal fluids, urine, saliva or faeces. Furthermore, male sexual organs of larger animals

(e.g. horses and boars) may cause injuries to human vaginas and rectums. On 19" October

376 See Section 5.2.2.

377 MacKinnon, C. A., supra, p.15-17.

3 Rodgerson, G., and Wilson, E., Pornography and F eminism. The Case Against Censorship,
(Lawrence & Wlschart London, 1991), p. 55.

¥ 1bid.

%80 Barry, E. (director) and Donneky, A (researcher), Dark Side of Porn: Does Snuff Exist?, Channel
4 (UK), 18" April 2006.

B bid.

382 Rodgerson, G., and Wilson, E., supra, p.55.
3 Corbel, M. J,, Brucelloszs in Human and Animals, (World Health Organisation Press, Geneva,
2006), p. 15.

384 See generally World Health Organisation, http://www.who.intmediacentre/factsheets/fs099/en/,
visited 18" May 2012.
35 See generally National Health Service, http://www.nhs.uk/Pages/HomePage.aspx, visited 18"
May 2012.
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2005, The Seattle Times reported that a Seattle man died of ‘acute peritonitis due to

38 Another case is

perforation of the colon’ as a result of anal penetration by a horse.
reported in a medical journal INJURY (2002). In this case, a 62-year-old farmer in Bulgaria
suffered from a torn rectum as a result of being anally penetrated by a male pig.**’ Lastly,
animal behaviour is unpredictable. Even professional animal trainers may sometimes be
attacked by their trained animals.*® At a pornographic film set, animal behaviour is even
more difficult to predict. Animals may be nervous or under stress due to being exposed to an
unfam111ar environment and approached by unfamiliar persons — i.e. pornographic

performers and film crews. This could trigger a defensive instinct within the animals,

making them bite or kick pornographic performers during bestiality intercourse.

3.5.5.2 Pornography as the Propaganda of Male Supremacy and Female
Subordination (Harm to Women’s Position in Society)

Another main feminist argument against pomography. can be seen in the 1983 Model Anti-
Pornography Law, drafted by two leading anti-pornography feminists, Catherine
MacKinnon and Andrea Dworkin. It proposes that pornography violates women’s civil
rights, and the women who fall victim to such violations should be entitled to seek damages
in civil courts. This model ordinance was enacted by Indianapolis as the Anti-pornography
Civil Rights Ordinance in the following year.*® In this document, pornography is defined as
‘the graphic sexually explicit subordination of women through pictures and/or words’. 3%
Pornography aligns women with a prostitute-like image, lewdness, promiscuity, humiliation
and sexual violence. Not surprisingly, scenes of women obsessing about immoral sex;
enjoying sexual intercourse with multiple partners or group sex; being undressed in public,
treated as pets are typically featured as main themes of some pornographic products. This
type of depiction arguably leads anti-pornography campaigners, such as Dworkin, to
" contend that pornography degrades all women by making them look like ‘low class whores’

whose existence is to serve men sexually.*®' Furthermore, they go on to argue that the value

% The Seattle Times, 19" October 2005,

http://seattletimes.nwsource. com/html/localnews/2002569751 horsesex19m.html, visited 18™ May
2012.

%7 Kirov, G. K., Losanoff, J. E., and Kjossev, K. T., ‘Zoophilia: A Rare Cause of Traumatic Injury to
the Rectum’, (2002) INJURY International Journal of the Care of the Injured, 33(4), pp.367-368.

% D. Wayne Lukas, a professional horse trainer, was struck by his trained horse and received injuries
to his head. See Bloomberg, 6™ June 2012, http://www.bloomberg.com/news/2012-06-06/hall-of-
fame-horse-trainer-lukas-kicked-in-head- needs stitches.html, visited 25™ August 2012
%9 See Title 17, Chapter 139 of the Minneapolis Code of Ordinances relating to Civil Rights. See
generally Strossen, N., supra, p.73-79.

* Dworkin, A., ‘Against the Male Flood: Censorship, Pornography and Equality’, (1985) Harvard
Women’s Law Journal (Harvard Journal of Law and Gender), 8, pp.1-29, p.25. See also Strossen, N.,
supra, p. 19.

' Dworkin, A., supra, p 200
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of women is reduced to mere sexual objects,392 vaginas,393 or even sex itself.*** The
degradation and subordination of women portrayed in pornography may encourage men to
treat women in the same way that they see in pornography. In this way, the depictions of
women in a degrading manner in pornography is claimed to harm the position of women in

society.

MacKinnon and Dworkin published testimonies of women who claimed that pornography
\;vas the central cause of the negative change in attitudes of their boyfriends, husbands or
male friends towards them, making them become sexual objects to these men.**® In one case,
a woman testified that, after viewing pornography, her boyfriend came to visit her merely
for sex. After having sex, he left her and rushed to a party. She complained that she was
used as a ‘sex doll’, and blamed pornography as a cause of her boyfriend’s cold and
heartless behaviour.”® In another case, a young woman claimed that her ex-boyfriend forced
her to have sex. He attempted to convince her that what he had done to her was normal

because it was shown in pornography.*’

All of these claims boil down to one conclusion: pornography is allegedly the representation
of the male supremacist ideology and women are simply objects for male sexual
gratification. In other words, it is a reflection of gender inequality in society in which men

5398

assert their ‘male power”™ over women through the debasement, subordination and

objectification of women.**

392 1 eidholdt, D., ‘When Women Defend Pornography’, in Leidholdt, D. and Raymond J. (eds), The

Sexual Liberals and the Attack on Feminism, (Pegamon, New York, 1990), pp.125-131, 131. For

" more discussion about the sexual objectification of women by pornography see Shibata., T.,

‘Pornography, Sexual Objectification and Sexual Violence in Japan and in the World’, Working

Paper No.27, Center of East and South East Asian Studies, Lund University, (2008),

http://www.ace.lu.se/images/Syd_och_sydostasienstudier/working_papers/shibata_final.pdf, visited
25™ July 2012.

33 Dworkin, A., supra, p.201.

304 Kappeler S., supra, p.93.

% MacKinnon C., and Dworkin, A., (eds), In Harm’s Way: The Pornography Civil nghts Hearings,
(Harvard Unlversny Press, Cambndge Massachusetts, 1997).
¥ Ibid., pp.106-107.

397 " Tbid., pp.107-108.

Sec generally Dworkin, A., supra, pp.13-24.

% See, for example, Dworkm A., supra; Kappeler, S., supra, pp.88-100; Leidholdt, D., supra, pp.
125-131; MacKinnon, C. A., ‘Not a Moral Issue’, (1984), Yale Law & Policy Review, 2(2), pp.321-
345; Russo, A., ‘Feminists Confront Pornography Subordinating Practices: Politic and Strategies for
Change’, in Dines, G., Jensen, R., and Russo, A. (eds), Pornography: The Production and
Consumption of Inequality, (Routledge, New York, 1998), pp.9-35; Stoltenberg, J., ‘Pornography,
Homophobia and Male Supremacy’, in Itzin, C. (ed.), supra, pp.145-165, 145-154; LaBelle, B. ‘The
Propaganda of Misogyny’ in Lederer, L. (ed.), Take Back the Night : Women on Pornography,
(William Morrow and Company, New York, 1980), pp.174-178.
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Interestingly, although anti-pornography feminist campaigners have relentlessly refused to
treat pornography as expression, their argument against pornography on the grounds that it
degrades women suggests that they implicitly concede that pornography conveys some
messages, i.e. the ideas of male domination*® and female subordination.*”’ The call from
some anti-pornography feminists to prohibit pornography on this basis could be interpreted
as some anti-pornography feminists attempting to use their objection to the idea of male
supremacy as a pretext for suppressing the opinion of pornographers who advocate male
s‘upremacy. In the broader sense of political expression, male supremacy and women’s
subordination can be arguably regarded as ‘informal political expression’ since they are
ideas/opinions relating to a social issue of gender relations. It would be true to suggest that
some people find male supremacy and female subordination objectionable and have strong
feelings against them. However, under the principle of freedom of expression, all
expressions — regardless of whether they are deemed good or bad, true‘ or false, acceptable
or objectionable — are allowed to be expressed and discussed freely. Thus, people (including
anti-pornography feminists) and even the state do not have the legitimacy to suppress the
ideas/opinions merely on the grounds that they oppose such ideas/opinions. Therefore, it
could be argued that the attempt to prohibit pornography on the grounds of pornography
propagating male supremacy and women’s subordination (which may ultimately threaten
the position of women in society) is inconsistent with the democratic principle of freedom of
expression.*” In the 1985 case of American Booksellers Association v. Hudnut,*® the US
Court of Appeals for the Seventh Circuit ruled that even though pornography portrayed -
women in a demeaning manner that endorsed male domination, it ‘[demonstrated] the power
of pornography as speech’.*”* Under the Ordinance, only speech that expresses the idea of
women’s subordination is prohibited, whilst speech that imparted the idea of women
enjoying gender eciuality is lawful.*”® In the regard, the Ordinance allows only people with
. approved views of women’s gender equality to propagate their ideas, but, in effect, prohibits
people who have opposing opinions from speaking out.*”® The US Court of Appeals, went
further holding that, as the Ordinance attempted to lirhit speech on the basis of its ideas or

407

“messages (content-based restriction),”’ it was unconstitutional because the First

Amendment did not permit the government to restrict speech because of the ideas or

400 Gourgey, N., supra, p.92.
%! Strossen, N., supra, p.60.
02 Strossen, N., supra, p.60. See also Section 3.3.2. -
408 " (1985) 771 F.2d 323 (7" Cir.) afﬁrmed in (1986) 475 US 1001.
™ Ibid.,329.
% Ibid.,328.
“% Sunstein, C., supra, p.222.
“7 See Section 3.4.
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messages it conveyed.*”® The ruling in Hudnut underlines an important principle that the
protection of free speech under the First Amendment covers all types of expression,
regardless of whether the expression in question communicates approving or disapproving

ideas.

Furthermore, it could be argued that not all pornography shows women in passive and
submissive roles in sexual relationships.*”® There are many pornographic materials that
(iepict the equality in sexual relationships between men and women. Moreover, certain types
of pornography portray women in active or even dominating roles.*'® ‘The female
dominatrix and male slave are familiar characters in sexually explicit materials’. Al
Therefore, as pornography is not always about female subordination, the argument that
pornography threatens women’s position seems to be a wake justification for the ban of

pornography.

Lastly, the censorship of sexually explicit materials depicting women in a degrading manner
does not mean that the sexual oppression of women will come to an end.*”” To achieve this
goal, as Mary Joe Frug argues, it is more important to chahge the way people think, talk and
act about sex and gender relations.*”® Promoting the idea of gender equality could be a
reasonable way of dealing with this problem, which could be achieved by persuading people
(particularly men) to treat women with dignity. Furthermore, it is also important to make
men understand that women in general do not enjoy ill-treatment and degrading sexual acts

as shown in some pornographic materials.

To sum up, it could be said that the prohibition of pornography on the basis that
pornography threatens the women’s position in society through the depictions of women as
.sexual objects for men does not seem to comply with the regulation of pornography under

the principle of freedom of expression,

3. 5.5.3 Pro-Pornography Feminist Perspective

As discussed above, anti-pornography feminists — such as MacKinnon, Dworkin and Russell

- regard pornography as harmful to women. However, some feminists have positive views

4% (1985) 771 F.2d 323 (7" Cir.), 328, quoting Police Department of Chicago v. Mosley (1972), 408
Us 92,
409 Frug, M. J., ‘The Politics of Postmodern Feminism’ in Cornell, D. (ed.), Feminist and
Po; nography, (Oxford University Press, Oxford 2000), pp 245-263, 261.
Ib1d , p-262.
" Strossen, N., supra, p.162.
4:2 Frug, M.J., supra, p.261.
Ibid.
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on pornography. Nadine Strossen is one of those who believe that pornography has
beneficial effects. She claims that pornography serves several positive functions, one of
which is to offer people a safe alternative to release their sexual desire.*’* The use of
pornography may prevent some people from entering ‘psychologically or physically risky
sexual relations’ leading to unwanted pregnancies or HIV contraction.*'> Secondly, because

#1% it can provide information concerning sexuality

pornography communicates sexual ideas,
to many people, including those who lack the opportunity to have sexual contact with others
(such as those who are very shy, unattractive, have mental or physical disabilities, or have
emotional problems).*'” Furthermore, it may be the only source of sex-related information
for gay men or lesbians who have few places to learn about their sexual orientation or who
otherwise are afraid to reveal or express their sexual orientation.*'® Thirdly, for women,
pornography, especially pornography that focuses on women’s sexuality, ‘enhances [their]
ability to attain sexual pleasure on their own, as well as with men>.*'® It teaches women to
gain autonomous sexual pleasure through masturbation.*”® Furthermore, through the
depictions of various sexual positions, they can learn what positions are most enjoyable or

uncomfortable.*”!

Moreover, it can be used to instruct their partners to sexually please
them.*? Finally, it improves relationships between husbands and wives by making their
sexual and marital lives more exciting and interesting.*”® The final point to be made is that
some pornography producers such as Candida Royale** or Anna Aerosmith (Anna Span)**®
make pornography especially for women, a type of pornography that aims to satisfy female
viewers.”?S If all types of pornography are banned, women (pornographers) would lose the
opportunity to express ideas/opinions regarding their sexuality (which may be different from
men’s sexuality). Additionally, female viewers would not be able to consume sexually-

oriented materials that are produced in the way that they want to see and enjoy.

4 Strossen, N., supra, p.164.
“3 1bid.
#16 See Section 3.2.2
" 47 Strossen, N., supra, p.164.
“1% Ibid, pp.167-170. See also Holhbaugh A., ‘Seducing Women into “a Lifestyle of Vaginal
Fisting”: Lesbian Sex Gets Virtually Dangerous’ in Cornell, D. (ed.), Feminist and Pornography,
(Oxford University Press, Oxford, 2000), pp.445-459, 449,
419 Strossen N., supra, p.166.
Palac L., ‘How Dirty Pictures Changed My Life’, Playboy (May 1994), pp.80,88, referred in
Strossen, N., supra, p.166 fn 14.
4 Gardiner, J. K., ‘What I Didn’t Get to Say About Pornography, Masculinity, and Repression’, in
(1993), New York Law School Review, 38, pp.319-333, 331. See also Strossen, N., supra, p.165.
2 1bid.
“23 - Ibid., p.164.
F emme Production, http://www.candidaroyalle.com/, visited 15 October 2009.
% Anna Span’s Diary, http://www.annaspansdiary.com/; The Guardian, 22" March 2011,
httn //www.guardian.co.uk/lifeandstyle/2011/mar/22/porn-women, visited 15 October 2011
% See generally Royalle, C., ‘Pornography in the USA’, in Cornell, D. (ed.), Feminist and
Pornography, (Oxford University Press, Oxford, 2000), pp.540-550.
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3.6 The Concept of Legal and Illegal Types of Pornography

It is discussed in the previous section that there are six rationales for the restriction or
proscription of pornographic expression, namely, the protection of public morality, the
prevention of offensiveness, the protection of minors, pornography as a cause of rape,
bodily harm to pornographic performers, and harm to women’s position in society.
However, it is argued that the protection of minors can be regarded as an important
jilstiﬁcation for restricting the availability and accessibility of pornography, keeping it out of
the reach of minors; and that physical harm to those participating in the production of
pornography can be seen as a strong justification for the prohibition of pornographic
materials involving the use of real violence. In contrast, the restriction and prohibition of
pornography on the grounds of public morality, offensiveness, and female subordination
appears to be contradictory to the fundamental concept of freedom of expression.
Furthermore, the pornography-causes-rape hypothesis is still inconclusive and highly
controversial. Therefore, the latter four rationales do not seem to be strong justifications for

the regulation of pornography within the conceptual framework of freedom of expression.

Given the above argument, this thesis proposes that pornographic expression be divided into
two categories. The first category is ‘legal’ pornography, mainly referring to most types of
sexually explicit material that do not cause bodily harm to pornographic performers. The
legal type of pornography may have negative effects on minors, but not on adults. This type
of pornography is referred to as ‘harmful content’ in this thesis. The second category is
‘illegal’ pornography which, in principle, refers to violent pornography involving the use of
real violence that may cause serious bodily harm to pornographic performers (this includes
bestial pornography). These two categories of pornography require different treatments. For
legal pofnography, the state should strike a proper balance betweeh the protection of minors
and the adults’ right to freedom of expression. Therefore, the restrictive measures should be
able to prevent minors from accessing pornography, whilst allowing adults to exercise the
* right to freedom of expression. For the illegal category of pornography, it is contended
above that this type of pornography is not entitled to protection under the principle of
freedom of expression. Thus, the complete prohibition of this type of pornography is

arguably justifiable.

3.7 Modes of Internet Content Regulation

There are three main modes of Internet content regulation, namely legal or state regulation,
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self-regulation and co-regulation.””’ State regulation refers to the mode of regulation that the
state uses by directly applying national regulations and law to Internet-related activities. The
state authorities play a leading role in enforcing such laws to regulate content on the

% This mode of regulation is based on the concept that Internet-related activities

Internet.
‘should be subjected to regulation on the same basis and for the same reasons that other

human activities are regulated’.*”

Self-regulation and co-regulation can be classified under the non-state regulatory mode.
These two modes of regulation give the Internet industry and individual Internet users a
certain degree of control over access to content on the Internet on a voluntary basis, with no

or very little involvement from the government.**°

Self-regulation can be implemented at IT industry and individual Internet user levels. In the
strict sense, IT industry self-regulation could refer to a voluntary private body established by

the IT industry, which operates independently from the government with the objective to

“! However, as

regulate Internet content through the implementation of codes of conduct.
Monroe Price and Stefaan Verhulst — communication studies scholars — argue, industry self-
regulation in this strict sense rarely exists because in reality industry always has a
relationship with the state, at least to some extent.**? Therefore, given the argument posed by
Price and Verhulst, it could be suggested that, in most cases, industry self-regulation exists
in the form of co-regulation, of which industry plays a leading role in the regulation in co-
operation with the governmental agencies, rather than acting as the sole regulator. Self-
regulation at Internet user level refers mainly to the use of a technological solution such as a
filtering system*’ by individual Internet users — especially parents — to control their

children’s access content on the Internet.*** (This issue is discussed in more detail in 5.4.2

. with special reference to the UK.)

+ *7 Kleinsteuber, H. J ., “The Internet Between Regulation and Governance’ in OSCE, Self-Regulation,
Co-Regulation, State Regulation, http://www.osce.org/fom/13844, visited 25™ November 2012.
“8 Solum, L. B., ‘Models of Internet Governance’ in Bygrave, L. A., and Bing, J., (eds), Internet
ggvernance: Infrastructure and Institutions, (Oxford University Press, Oxford, 2009), pp.48-91, 68.
Ibid.
$0See generally, Machill, M., and Waltermann, J., Self-Regulation of Internet Content,
(ReproZentrum Rosengerger GmbH & Co., Bielefled, 1999),
https://www.cdt.org/speech/BertelsmannProposal.pdf, visited 25" November 2012, pp.21-25.
o Price, M. E., and Verhulst, S. G., Self-Regulation and the Internet, (Kluwer Law International, the
Hague, 2005), pp.14, 19; Bonnici, J. P. M., Self-Regulation in Cyberspace, (T. M. C. Asser Press, the
Ezague, 2008), pp.30.
Price, M. E., and Verhulst, S. G., supra, p.3.
“® There are two types of filtering technologies. The first one is a filtering system that operates in
conjunction with a labelling scheme set up by a third party labelling organisation, and the second one
is a filtering system that operates independently without reference to a third party labelling scheme,
34 Price, M. E., and Verhulst, S. G., supra, pp.76,97-132.
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As stated above, co-regulation refers to a hybrid mode of regulation whereby the state and
the IT industry co-operate in regulating content on the Internet.”® The operation of the
Internet Watch Foundation (IWF), a private regulatory body established by the IT industry
in the UK and working in partnership with the UK police, in regulating content on the
Internet is a prime example of the co-regulatory regime.**® (The operation of the IWF is

discussed in more detail in Section 5.4.1.)

iJnder the concept of freedom of expression, people should have the freedom to hold, impart
and receive ideas/opinions as much as possible, whereas the state should interfere with
people’s freedom of expression as little as possible (ahd only in circumstances in which
state interference is necessary in a democratic society). *’ Legal or state regulation relies
mainly on state authorities enforcing relevant legislation to control content on the Internet.
Because the state is the principal and perhaps autocratic regulator, this mode of regulation
appears to be contrary to the key concept of freedom of expression. Thus, it does not appear
to be a desirable regulatory approach, if the objective is to regulate Internet pornography

under the concept of freedom of expression.

Co-regulation seems to be a plausible mode of regulation in terms of dealing with illegal
types of pornography on the Internet. Within the co-regulatory framework, it is the private
sector, the IT industry (particularly ISPs), that take a leading role in the regulation. State
authorities play a supportive role. It should be noted that illegal content has to be dealt with
by law enforcement authorities because a private organisation does not have the power to
enforce laws. The private regulatory body acts as a centre to receive repox‘fs of allegedly
illegal content from the public, and may investigate the reported websites in the first place.
It may request ISPs to remove or block access to such webgites, and liaise with law
~ enforcement agencies (the police in particular) to take legal action against publishers of
illegal content (provided that the wrongdoers are within the law’s jurisdiction). In this
regard, it could be said that co-regulation is compatible with the notion of freedom of
" expression in the way in which it limits the state’s interference with expression on the
Internet to a certain extent, especially when compared with legal or state regulation.
However, because the private regulatory body performs a censoring function, it may also

pose a threat to freedom of expression, particularly if its operation lacks transparency and

5 Bonnici, J. P. M., supra, p.15; Kleinsteuber, H. J., supra, p.63; Mar.sden, C., Internet Co- ‘
Regulation: European Law, Regulatory Governance and Legitimacy in Cyberspace, (Cambridge
University Press, Cambridge, 2011), p.46. :

6 hitp://www.iwf.org.uk/, visited 25" November 2012. ' '
7 Art. 19 of the UDHR, Art. 19 of the ICCPR, Art. 10 of the ECHR. For the issue about necessity in

a democratic society, see Section 4.2.2.4.
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accountability to the public.*® Moreover, because it is a private organisation that has to
determine the legality of the reported websites, its legitimacy to exercise such ‘judicial

9 (These issues are

power’ (which is normally exercised by courts) is subject to challenge.
discussed in detail with reference to the IWF in Section 5.4.1.) Therefore, in order to avoid
excessively or arbitrarily curtailing freedom of expression, the whole co-regulatory process,
particularly that of the private regulatory body, must be transparent, publicly accountable

and legitimate. (This issue is discussed in Chapter 7).

Self-regulation at Internet user level is arguably a feasible approach to regulate the legal
category of pornography (harmful content) on the Internet. J.P. Mifsud Bonnici and C.N.J.
De Vey Mestdagh — IT law academics — interestingly note that:

‘The choice of what content is considered harmful is a personal choice of (adult) users based
on personal beliefs and values not a criteria imposed by the state (as in the case of illegal
content). This essential feature marks the task of regulation. The role of regulation of
harmful content is to create the necessary conditions within which the user can freely
exercise his or her right to decide what content to receive.”**

Furthermore, under this mode of regulation, the power to regulate accessible content on the
Internet is in the hands of individual Internet users, allowing people to have freedom to
pornographic expression without interference from the state or a third party private
regulatory body. Willing Internet users can view legal pornographic materials on the
Internet freely; and pornographers also have liberty to express their sexual views (especially
content providers who comply with a content rating scheme).**! Therefore, it could be
argued that self-regulation at Internet user level is in line with the notion of freedom of
expression to a great extent. Importantly, it can be seen as a regulatory tool for parents and
teachers to preveni children from accessing pornography, whilst not imposing an excessive
_limitation on consenting adults’ freedom of expression. Nonetheless, self-regulation at
Internet user level is not free from criticisms in terms of its implications for freedom of
expression. The feliability of the third party rating body is one of the major concerns.

~ Furthermore, the current filtering technology appears to have a problem of over-blocking.**?

“% Edwards, L., ‘Pornography, Censorship and the Internet’ in Edwards, L., and Waelde. C. (eds.),
Law and the Internet (3™ ed.), (Hart Publishing, Oxford, 2009), pp.623-669, 655.

9 Akdeniz, Y., ‘Internet Content Regulation: UK Government and the Control of Internet Content’,
(2001) Computer Law & Security Report, 17 (5), pp.303-317, 307.

“* Bonnici, J. P. M., and de Vey Mestdagh, C. N. J., ‘Right Vision, Wrong Expectations: The
European Union and Self-Regulation of Harmful Content’ (2005), Information & Communications
Technology Law, 14(2), pp.133-149, 146.

“I Some filtering systems may filter out websites that do not have rating labels attached. See Section
542,

#2 Akdeniz, Y., ‘To Block or Not to Block: European Approaches to Content Regulation, and
Implications for Freedom of Expression’, (2010), Computer Law & Security Review, 26, pp.260-272,
270; Richardson, C. R., Resnick, P. J., Hansen, D. L., Derry, H. A,, and Rideout, V. J., ‘Does
Pornography-Blocking Software Block Access to Health Information on the Internet?, (2002),
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Some standalone filtering products, i.e. filtering software that operates independently and
does not refer to a rating scheme set by a third party rating body, is subject to criticism in
terms of the transparency and neutrality of the criteria to block Internet content. In addition,
content filtering would be meaningless if filtering software is not installed on a computer or
if it is circumvented by young Internet users. Therefore, the role of parents and teachers in
supervising and guiding young Internet users remains important and necessary. (This matter

is discussed in more detail in Section 5.4.2.)

Lastly, given the decentralised and borderless nature of the Internet and the current filtering
technology, we should concede that there is no solution that can completely suppress illegal
types of pornography and perfectly prevent minors from accessing harmful content (legal
pornography) on the Internet. Lawrence Lessig — an American IT law scholar — interestingly

notes that:

‘The regulation is not perfect — any child who really wants the stuff can get it — but
regulation is not needed to be perfect to be effective. It is enough that ... regulations make

[pornography] generally unavailable.’ 3

‘[we] should not design for the most efficient system of censoring ... Nor should we opt for
perfect filtering so long as the tendency worldwide is to overfilter speech. If there is speech

the government has an interest in controlling then let that control be obvious to the users.’

By applying Lessig’s opinions to the regulation of Internet pornography, it would follow
that, although it is important to censor illegal pornography, it is more important for the
government to implement restrictive measures against illegal pornographic materials on the
Internet with transparency, allowing the public (especially Internet users) to know the
implementation of such measures, and how far they affect people’s right to freedom of
expression. Furthermore, the regulatory approach does not need to completely prevent
. young Internet users from accessing harmful content (legal pornography) because certain
young people may still access pornography. It is more significant to ensure that the chosen

regulatory approach makes pornography unavailable to minors in general.

Conclusion

This chapter argues that porriography can be regarded as an instance of expression because
it communicates opinions/ideas_or messages with regard to sex, sexuality and gender

relations. The opinions/ideas that pornography conveys can be classified into two categories,

Journal of the American Medical Association, 288 (22), pp.2887-2894; Heins, M., Cho, C., and
Feldman, A., Internet Filters: A Public Policy Report, (2" ed.),
http://www.fepproject.org/policyreports/filters2.pdf, visited 27" June 2010.

a3 Lessig, L., Code: Version 2, (Basic Book, New York, 2006), p.247.

“* Ibid., p.260.




-76 -

namely direct information about sex, and attitudinal ideas towards sex, sexuality and gender
relations. It is suggested that the three main theories underpining the right to freedom of
expression — i.e. the argument from truth, the argument from democracy and the argument
from self-realisation — can explain why pornography deserves a certain degree of protection.
Amongst these three theories, self-realisation appears to relate most closely to the protection
of freedom of pornographic expression. To a certain extent, the democratic value of freedom
(?f expression can also be used to support the protection of pornographic expression, in the
sense that the majority does not have the legitimacy to silence the minority. However, the
argument from truth does not seem to give a good explanation for the right to freedom of

pornographic expression.

This chapter also points out that the regulation of pornography is content-based restriction,
meaning that the state cannot restriét pornography merely because of its sexually oriented
and explicit content but is required to show strong justifications and genuine necessity for its
restriction. It is contended that seribus physical harm to pornographic performers may be
viewed as a strong justifications for the state to suppress pornographic materials involving
the use of real violence (and bestial pornography). Also, the protection of minofs has
enough weight to allow the restriction of the availability/accessibility of pornography (as
opposed to a complete ban) to keep pornography out of the reach of children. However, the
selected regulatory approach should not excessivefy interfere with the right to freedom of

expression of consenting adults.

Furthermore, this chapter proposes that pornography be divided into two categories, namely
legal pornography and illegal pornography. Self-regulation at Internet user level appears to
be a feasible regulétory mode to deal with legal pornography, whereas co-regulation seems
- to be a reasonable approach to regulate illegal pornography. Lastly, it is suggested that there
may not be the need for the regulations that can censor all illegal pornography on the
Internet, and that can completely prevent children from accessing harmful content (legal
" pornography). Actually, what is needed is. a regulatory approach that is transparent and

accountable to the public, and which makes pornography generally unavailable to children.

The discussion in this chapter will be used as a conceptual framework to analyse the
régulatory approaches to Internet pornography of the CoE, the EU, the UK and Thailand in

the following chapters.
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Chapter 4: Freedom of Expression and the Regulatory Approaches
to Internet Pornography of the Council of Europe and the European
Union

Introduction

The Council of Europe (CoE) and the European Union (EU) have played a significant role
in shaping the international legal framework protecting freedom of expression. The legal
norms that emerge at international and supra-national levels are also relevant in the domestic
context. In the UK, under Section 2 (1) of the Human Rights Act (HRA) 1998, the
jurisprudence of the European Court of Human Rights (ECtHR) with regard to Art. 10 of the
European Convention on Human Rights (ECHR) has become the baseline (or floor) which
the UK courts have to take into account when deciding the extent to which the right to
freedom of expression should be protected at domestic level.' Under EU law, by virtue of
Section 2 (1) of the European Communities Act 1972, the UK courts are required to
‘recognise, make available in law and enforce, allow or follow all rights, powers, liabilities,
obligations, restriction, remedies and procedures arising under the EU law’? (i.e. Treaties,
Regulations, Directives and Decisions). This means that the UK courts have an obligation to

protect and enforce the rights conferred by the EU law on individuals at domestic level.?

This thesis contended in the previous chapter that pornography is a form of expression, thus
deserving a certain level of protection under the principle of freedom of expression.
However, it also argued that the protection of minors justifies the state in restricting the
availability and accessibility of pornographic materials; and that serious bodily harm to
pornographic actors is a strong justification for the prohibition of pornographic materials
 that involve the use of real violence in the production. Lastly, it su ggested that co-regulation
and self-regulation at Internet-user level are regulatory approaches that are consistent with

the concept of freedom of expression.

This chapter will examine the CoE and the EU’s legal frameworks of the protection of
freedom of expression in relation to pornographic expression. It will also explore the CoE

and the EU’s policies on the regulation of Internet pornography. The principle aim of this

! For more detail see Section 5.1.2.
2 O’Neill, A., EU Law for UK Lawyers, (Hart Publishing, Oxford, 2011), p.55
3 This is normally known as the doctrine of direct effects. For more information see generally Steiner,
J., and Woods, L., EU Law (10" ed), (Oxford University Press, Oxford, 2009), pp.105-124;
Weatherill, S., Case & Materials on EU Law (9" ed), (Oxford University Press, Oxford, 2010),
p.125-143
For the definitions of co-regulation and self-regulation see Section 3.7.
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chapter is to determine the extent to which the CoE and the EU’s treatment of pornographic

expression on the Internet are in line with the conceptual framework proposed in Chapter 3.

4.1 Brief Introduction to the Council of Europe and the Convention
on Human Rights

The CoE’ is an international organisation that seeks, as a primary goal, integrity and unity
émong European member states in the areas of human rights protection, democracy and the
rule of law.® It was established by the Treaty of London — which was signed by ten founding

members’ — in 1949.% At present, it has 47 member states, including the UK.’

The ECHR was introduced at the CoE’s First Session of the Consultative Assembly in 1949,
in response to the serious violations of human rights in Europe during the Second World
War.'" It was signed in 1950 and came into effect in 1953."" It has two important functions.
First, it elaborates the obligations of the contracting states (‘High Contracting Parties’),
listing what rights and freedoms the contracting states are required to guarantee and protect.
Second, it sets up enforcement mechanisms [t]o ensure the observance of the engagements
undertaken by the High Contracting Parties [with regard to the protection of rights and

freedoms enumerated in the ECHR]"."2

At the heart of the ECHR’s enforcement mechanisms is the ECtHR which has jurisdiction
over all contracting states.” It has power to receive complaints (or ‘applications’) from the
contracting states — i.e. the legal entity under international Jaw'* — claiming that there is a

breach of provisions of the ECHR by another contracting state (this is known as an inter-

5 The CoE, www.coe.int, visited 5™ August 2012.

" 6 palmer, M., Lambert, J. and et al., European Unity : A Survey of the European Organisations,
(George Allen & Unwin Ltd., London, 1968), pp. 111-112; The CoE,
http://www.coe.int/aboutCoe/index.asp?page=nosObijectifs&l=en, visited 5" August 2012.

"The ten founding members are Belgium, Denmark, France, Ireland, Italy, Luxembourg, the

" Netherlands, Norway, Sweden and UK.

8 Robertson, A.H., European Institutions : Co-Operation, Integration, Unification (3" ed), (Stevens
& Sons Limited, London, 1973), p.16.

® The CoE, http://www.coe.int/aboutCoe/index .asp?page=47paysleurope&l=en, visited 5™ August
2012; For historical account on the CoE and its institutional structure see generally Robertson, A.H.,
““The Council of Europe 1949-1953 : Part I and Part 11’ (1954) International Law and Comparative
Law Quarterly, 3(2), pp.235-255; 3(3), pp.404-420; Royer, A., The Council of Europe (Council of
Europe Publishing, Strasbourg, 2010).

1 Rehman, J., International Human Rights Law (2™ ed), (Longman, Harlow, 2010), p.184; Steiner,
H., Alston, P., and Goodman, R., International Human Rights in Context: Law, Politics and Morals
3" ed.) (Oxford University Press, Oxford, 2008), p.933.

" Robertson, A.H., supra, p.50.

'2 Art. 19 of the ECHR.

"* Art. 32 of the ECHR. ' .
" See generally for the subjects of international law Shaw, M.N., International Law (6" ed),

(Cambridge University Press, Cambridge, 2008), pp. 195-264.
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state application);'® and from persons — i.e. natural and juristic persons such as non-
governmental organisations or groups of individuals, regardless of nationality — claiming
that an authority of a particular contracting state has violated his/her/its rights and freedoms

guaranteed by the ECHR (this is known as an individual application)."®

Under the original system, all inter-state and individual applications had to be submitted to
the European Commission on Human Rights (the European Commission) in the first place
to consider whether they were admissible. If an application was deemed admissible and the
European Commission could not find a friendly settlement, it would make a report on the
facts of the case and a non-binding opinion on the merits of the case. The European
Commission (in the case of an individual application) or the contracting state (in the case of
an inter-state application) would refer the case to the ECtHR, which sat part-time in
Strasbourg."” In other words, it can be said that the ECtHR had a role to play only when a
case was referred to it. However, Protocol No.11 (which came into force in 1998) has -
brought a significant change to the power of the ECtHR and the complaint-filing
procedure.'® The European Commission was abolished. The ECtHR has power to receive
applications directly to consider the admissibility of the applications, and to adjudicate
allegations of human-rights violations.'” Under Art. 26 of the ECHR, ‘the [ECtHR] shall sit
in a single-judge formation, in committees of three judges, in Chambers of seven judges and
a Grand Chamber of seventeen judges’. A single judge has power to declare inadmissible or
strike out of the Court’s list of cases an individual application.’® A Committee has power to
consider the admissibility of an individual application and to judge on its merits if the case
concerns the interpretation or the application of the ECHR which is ‘already the subject of
well-established case-law of the [ECtHR]’.?' A Chamber has power to decide the
admissibility and the merits of an individual application.” Under Art. 43, after a Chamber

. has given judgement, a party to the case can request that the case be referred to the Grand

'* Art. 33 of the ECHR.
S Art. 34 of the ECHR.
' The Public Relations Unit of the European Court of Human nghts 50 Years of Activities : The
‘European Court of Human Rights - Some Facts and Figures (The Public Relations Unit of the
European Court of Human Rights, Starsbourg, 2010),
http://www.echr.coe.int/NR/rdonlyres/ACD46 AOF-615A-48B9-89D6-
8480AFCC29FD/0/FactsAndFigures EN.pdf, visited 6™ August 2012, p.3; Royer, A., supra, p.22
'® See Protocol No.11 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, Restructuring the Control Machinery Established Thereby,
http //conventions.coe.int/treaty/en/Treaties/Html/155 htm, visited 5" February 2010

Preamble and Art. 2 (3) of the Protocol No.11.

Art 27 of the ECHR
» 21 Art. 28 of the ECHR

Art. 29 of the ECHR
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Chamber. The Grand Chamber here acts as the ‘Court of Appeal’,. and its judgement is

final. 2

The ECtHR’s judgement is legally binding on the relevant contracting states.* The
judgement is initially transmitted to the Committee of Ministers. As the judgement does not
give an instruction regarding the execution of the judgement, the Committee of Ministers
}Nill discuss with the respondent state and its relevant department how the judgement can be
executed in the respondent state and how to prevent a similar violation in the future.?* The
respondent state has freedom to choose the way in which the judgement is executed,
depending on its legal system. The execution of the judgement can take the forms of an
amendment to the legislation at issue, the implementation of individual measures and
remedies or damages to the applicants.”® The execution of the judgment is supervised by the
Committee of Ministers.”’ If the respondent state refuses to execute the judgement, the
Committee of Ministers has two coercive methods. The first is the adoption of an interim
resolution ‘to provide information on the state of progress of the execﬁtion, or ... to express
concern and/or to make relevant suggestions with respect to the execution’.”® The
Committee of Ministers can adopt interim resolutions to urge the respondent state to comply
with the judgement.” The second method is the enforcement of Art. 8 of the Statute of the
CoE against the respondent state. Under Art. 8, if a member state persists in denying
execution of judgement, it is deemed to have seriously violated its obligations to the
principles of rule of law, and to the enjoyment ... of human rights and fundamental
freedoms’ enshrined in Art. 3 of the Statute of the CoE.* Its rights of representation may be

suspended and it may be requested by the Committee of Ministers to withdraw from

3 Art. 43 and Art. 44 of the ECHR; See generally White, R., and Ovey, C., Jacobs, White and Ovey :
The European Conventzon on Human Rights (5™ ed), (Oxford University Press, Oxford, 2010), pp.22-
23,
2 The Public Relations Unit of the European Court of Human Rights, The European Court of Human
" Rights : The ECHR in 50 Questions, The Public Relations Unit of the European Court of Human
Rights, Strasbourg, 2009), http://www.echr.coe.int/NR/rdonlyres/SC53ADA4- 8OF8-42CB B8BD-
CBBB781F42C8/0/FAQ_ENG_A4.pdf, visited 6™ August 2012, p.9.
s -~ Tbid, p.10.

% Ibid. See also Section 5.1.1. .

*27 Article 46 of the ECHR as amended by Article 1 of the Protocol No.11; Steiner, H., Alston, P., ‘and
Goodman, R., supra, p.940.

% Rule 7 of Rules Adopted by the Committee of Ministers for the Application of Article 46,
Paragraph 2, of the ECHR.

Lambert—Abdelgawad E., The Execution of Judgments of the European Court of Human Rights,
(Council of Europe Pubhshmg, Strasbourg, 2002),
http://www.echr.coe.int/NR/rdonlyres/SBDDF858-F85B-4523-BD58-
27243CB2F03C/0/DG2ENHRFILES192002.pdf, visited 11™ November 2012, pp 36-37

% The Committee of Ministers has officially threatened to enforce Art. 8 against Turkey for failing to
execute the judgement of Loizidou v. Turkey, (1996) No.15318/89, 1996-VI; See Lambert-
Abdelgawad, E., supra, p.38
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membership of the CoE.*" It may also have to pay a fine.*> From a political viewpoint,
p p

failure to execute the judgement may also mean embarrassment in the international arena.”

4.2 Pornography and Freedom of Expression under Art.10 of the
European Convention on Human Rights (ECHR)

This section examines Art. 10 of the ECHR and its relevant jurisprudence in relation to
i)omography. To begin with, the first two sub-sections will examine Art.10 in detail to give
an overall picture of the Art. 10 jurisprudence. Pornographic expression will also be
examined in these two sub-sections where it is relevant. The last sub-section will analyse the
extent to which Art. 10 jurisprudence on sexually explicit expression is compatible with the

conceptual framework suggested in Chapter 3.

4.2.1 The Scope of Art. 10 (1) and Pornography

Art. 10 (1) reads:

‘[e]veryone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers...’

Art. 10 (1) guarantees that all individuals are free to express and receive ideas and
information without state interference. In this regard, state interference may come in the
form of censorship (i.e. pre-publication censorship, e.g. an iexecutive order prohibiting
publication ** and post-publication censorship, e.g. the confiscation of publication), 3
formalities, conditions, restrictions or penalties®® (e.g. criminal sanctions in the forms of

fines or imprisonment).”’

The protection of ‘freedom of expression”*® in Art.10 (1) is generally construed to safeguard

. both two elements of expression: (1) the methods in which such ideas/opinions are

31 Art. 7 of the Statute of the CcE
. Lambert-Abdelgawad E., supra, pp.45-48
3% The International, 28th October 2012, http://www.theinternational.org/articles/283-prisoner-
disenfranchisement-as-a-sovereig, visited 11™ November 2012
3 See, for example, The Observer and Guardian Newspaper Ltd v. the United Kingdom (1991)
No.13585/88, A216; Sunday Times v. the United Kingdom (No.2), (1991) No.13166/87, A217.
3 See, for example, Vereniging Weekblad Bluf! v. the Netherlands, (1995) No.16616/90, A306-A;
Oztiirk v. Turkey (1999) No.22479/93, 1999-VI.
%  Art. 10 (2) of the ECHR.
37 See, for example, Gerger v. Turkey (1999), No.24919/94, hudoc; Stoll v. Switzerland, (2007),
No.69698, hudoc.
3 The term ‘expression’ appears to have a wider meaning and more inclusive than ‘speech’. The
ECtHR does not have to deal with the question as whether the communicative act at issue is
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expressed, conveyed and received (the means of expression) and (2) the substance or the
content of ideas/opinions and information (the messages).* Regarding the means of
expression, the ECtHR in Oberschlick v. Austria (no.1) held that all types of forms and
means in which the messages conveyed were protected by Art.10 (1).*° This would mean
that eXpression in any forms — such as words (written*' or spoken),* paintings,* motion
pictures,* photographs,” or cartoons® — all come under the wide umbrella of Art.10 (1).
Traditional media — such as publications,*” radio,”® films or video-recordings® — and the

Internet™® are covered by Art. 10 (1).

As far as the content of expression (the message) is concerned, the text of Art. 10 (1) does
not specify what types of expression or conteﬂt are within the scope of protection.
Nevertheless, the ECtHR has developed significant jurisprudential principles through the
interpretation of Art. 10 (1). The first one can be found in the landmark case of Handyside v.
UK.*' In this case, the ECtHR had to consider whether the seizure and confiscation of copies
of The Little Red Schoolbook (the Schoolbook) — an anti-authoritariaﬂ sex education

pamphlet that contained liberal ideas towards sexual matters™> — and a criminal prosecution

‘expression’. By contrast, the US Supreme Court has to deal with the question of whether the
communicative act in question constitutes ‘speech’ or not. See Section 3.1.1,
% Macovei, M., Human Rights Handbook No.2 : A Guide to the Implementation of Article 10 of the
European Conventzon on Human Rights, 2™ ed (2004),
http://www.coe.int/T/E/Human_rights/hrhb2 pdf, visited 1 April 2010, p.15; see, for example,
Oberschlick v. Austria (no.1) (1999) No.11662/85, A 204, para.57; Sokolowski v. Poland (2005) No.
75955/01, hudoc, para.44.
0 (1991) No.11662/85, A313, paras.10-33, para.57; The case concerned defamation proceedings
against an Austrian journalist who published an article criticising an Austrian politician and his
allegedly discriminated policy-campaign in a magazine ‘Forum’.
4 See for example, Karatag v. Turkey (1999).

2 See, for example, Zana v. T urkey (1997) No.18954/91, 1997-VIL

® See, for example, Miiller and Others v. Switzerland (1988); and Vereinigung Bildender Kiinstler v.

~ Austria (2007) No.68354/01, hudoc.

* See, for example, Otto Preminger Institut v. Austria (1994) No.13470/87, A295-A; and Wingrove

v. UK (1996) No.17419/90, 1996-V.

* See, for example, Hachette Filipacchi Associés v. France (2007) No.71111/01, hudoc; and Egeland
and Hanseid v. Norway (2009) No.34438/04, hudoc.

* % See, for example, Cumpdnd and Mazdre v. Romania (2004); and Kulis and Rozycki v. Poland

(2009) No.27209/03, hudoc.

See for example, Handyside v. UK (1976); Sunday Times v. UK (no.1) (1979).

“ See, for example, Groppera Radio AG and Others v. Switzerland (1990) No.10890/84, A173,
¥ See, for example, Otto Preminger Institut v. Austria (1994); Wingrove v. UK (1996); and S v.
‘Switzerland (1993) No.17116/90, the Decision of the European Commission on Human Rights.
% Yildirim v. Turkey (2012) No.3111/10, Hudoc. In this case, the Turkish government attempted to
block an entire online platform (Google Sites) on the ground that a website on Google Sites insulted
the memory of Ataturk. The ECtHR ruled that the blocking order by a Turkish court violate the right
to freedom of expression (Art. 10), since the relevant Turkish law did not allow such a sweeping
blocking. Therefore, the sweeping blocking did not meet the ‘prescribe by law’ condition, especially
the ‘foreseeability’ requirement.
3 > (1976) No.5493/72, A024.

%2 Bailey, S.H., Harris, D.J., and Ormerod, D.C., Civil Liberties : Cases and Materials ¢" ed),
(Butterworths LexxxNex1s London 2001), p.691; For the the scanned version of the Red Little
Schoolbook see http: //www nla.gov. au/anps/cdvxew"m*nla aus-vn4512714, visited 17" August 2010.
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against its publisher constituted a violation of Art. 10 of the ECHR. The ECtHR laid down a

general principle that:

‘Subject to paragraph 2 of Article 10 (art. 10-2), [Art.10] is applicable not only to

“information” or “ideas” that are favourably received or regarded as inoffensive or as a
matter of 1nd1fference but also to those that offend, shock or disturb the State or any sector
of the populatxon

The second principle is found in the ruling in Miiller and Others v. Switzerland.>* In this
case, the ECtHR had to determine whether the confiscation of the sexually explicit paintings
exhibited in a gallery and criminal prosecutions against the painter and the organisers of the
exhibition breached Art. 10. The ECtHR stated that:

‘Admittedly, Article 10 ... does not specify that freedom of artistic expression, in issue here,
comes within its ambit; but neither, on the other hand, does it distinguish between the
various forms of expression. As those appearing before the [ECtHR] all acknowledged, it
includes freedom of artistic expression — notably within freedom to receive and impart
information and ideas — which affords the opportunity to take part in the public exchange of

cultural, political and social information and ideas of all kinds.”>>

Given the above principles, it can be said that e){pression — regardless of whether it may
cause offence, shocking or disturbing feelings to ‘the state or any sector of the population’ —
should be free from state interference (except the state acting in accordance with conditions
set out in Art 10 (2)).%® Furthermore, all kinds of content which can lead to public exchange
of ideas or information come within the ambit of Art. 10 (1). This would mean that, apart
from artistic expression (the issue before the court in Miiller),”’ expressions in other areas,
e.g. politics,”® the economy (commercial advertisements),”® and general public interest (civil
expression),w fall‘within the scope of Art.10 (1) protection. In short, as a general principle,

the scope of Art. 10 (1) covers almost all kinds of expression.

In Handyside, the ECtHR explained the significance of freedom of expression. It stated that

freedom of expression was a crucial element of ‘the development of every man’ (self-

33 (1976) No.5493/72, A024, para.49.
5 (1988) No.10737/84, A133.
5 Ibid., para.27.
% Harris, D.J., O’Boyle, M., and Warbrick, Law of the European Convention on Human Rights, @™
ed) (Oxford Umversny Press Oxford, 2009), p.445.
7 See, for example, Karatas v. Turkey (1999) No.23168/94, 1999-1V; and Lindon, Otchakovsky-
Laurens and July v. France (2007) No.21279/02 and 36448/02, hudoc.
%8 See, for example, Lingens v. Austria (1986) No.9815/82, A103; and Lombardo and other v. Malta
(2007) No.7333/06, hudoc.
See for example, Markt intern Verlag GmbH and Klaus Beermann v. Germany (1989).
No.10572/83, A165; Casado Coca v. Spain (1994) No.15450/89, A285-A; See generally Munro,
C R., “The Value of Commercial Speech’ (2003) Cambridge Law Journal, 62(1), pp.134-138.
See for example Steel and Morns v. the United Kingdom (2005) No. 68416/01, 2005-11.
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fulfilment and individual autonomy) and an essential foundation for a democratic society. *
In Young, James and Webster v. UK, the ECtHR explained further that a democratic
society required pluralism, tolerance and broadmindedness. In addition, democracy did not
mean that the opinions of the majority must always prevail. Thus, it was necessary to allow
minorities to voice their opinions. 6? Put differently, a democratic society gives some room
for minority’s views to co-exist with the majority’s views. Thus, the majority does not have
}egitimacy to silence the minority, although the minority’s views are different from those of

.the majority.

Considering the ECtHR’s principles stated above, it could be said that, as a matter of
principle, pornography is an instance of expression within the meaning of Art. 10 (1),*
since the scope of protection under Art. 10 (1) is very broad and covers all types of

expression,® which convey messages and cause an exchange of ideas. As already discussed

61 (1976) No.5493/72, A024, para.49; See also Sections 3. 3 2 and 3.3.3 of this thesis

62(1981) No.7601/76, 7806/77, A44.

% Ibid., para.63.

% See also Liu, H.Y., “‘Pornography as Protected Speech?”: The Margins of Constitutional
Protection’ in Annichino, P (ed) UCL Human Rights Review (2™ ed), (The Institute for Human Rights
Unlversny College London, London, 2009), pp.233-239.

% However, it is important to note that certain types of expression may intrinsically be excluded from
the scope of protection under Art. 10. These types of expression are examined in brief here as they
are not relevant to the main body of discussion of this chapter. However, it is important to
acknowledge the reader. One of the prime examples is child pornography — i.e. real or artificially
generated images that depict children involved in sexual activity. Within the meaning of ‘expression’
of Art. 10 (1), child pornography can be seen as a form of expression, in the way that it conveys an
idea of sexual relationship between minors and adults. However, it can be argued that child
pornography is a production which derives from sexual abuse and exploitation of a child;
dissemination would make the records of sexual abuse on a child circulate widely on the Internet and
consumption increases demand for child pornography and, as a result, more children would be lured
into child pornography production. Pseudo or computer-generated child pornography, despite the fact
that no real children are sexually abused or harmed, may be used by a paedophile to ‘groom’ (to lure
.and lower inhibitions of) a child victim for sexual abuse. Although the ECtHR has not yet stated its
~ position on the applicability of Art.10 to child pornography thus far, it is safe to assume that the
prohibition of child pornography can be easily justified on the basis of the protection of the rights of
others (in this case, children) under Art. 10 (2). See generally Gillespie, A., ‘Indecent Images,
Grooming and the Law’, (2006) Criminal Law Review, 2006(May), pp.412-421; Taylor, M. and
" Quayle, E., Child Pornography : An Internet Crime (Taylor & Francis, London, 2007), pp.23,25;
Akdeniz, Y., Internet Child Pornography and the Law : National and International Responses,
(Ashgate, Aldershot, 2008), p.11; See also the US Supreme Court’s ruling in New York v. Ferber
(1982) 485 US 747, 758-759; Cram, 1., Contested Words (Ashgate, Aldershot, 2006), p.168. Another
example of expression which may fall outside the realm of protected expression under Art.10 (1) is
‘extreme speech. Speech that incites violence (Siirek v. Turkey (no. 3), (1999) No.24735/94, hudoc),
promotes Nazi ideology (Kiihnen v. The Federal Republic of Germany (1988) No.12194/86, Vol.56)
or denies Holocaust (D.1. v. Germany (1996) No. 26551/95, European Commission of Human Rights)
are generally categorised within this group of speech. In practlce the ECtHR bases its decision on
Art.17 of the ECHR, which prohibits the use of freedoms in the way that amounts to an objective
attempt to destroy the rights or freedoms enumerated in the ECHR. See generally Hare, 1., ‘Extreme
Speech Under International and Regional Human Rights Standards’ in Hare, 1., and Weinstein, J.
(eds), Extreme Speech and Democracy (Oxford University Press, Oxford, 2009), pp.62-80; Clements,
L., European Human Rights : Taking A Case Under the Convention (Sweet & Maxwell, London,
1994), p.179; White, R., and Ovey, C., Jacobs, White and Ovey : The European Convention on
Human Rzghts ¢" ed) (Oxford University Press, Oxford, 2010), pp.430. However, there is a rare
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in Chapter 3, pornography communicates ideas about sex and sexuality. On the one hand,
pornographers (speakers) impart sexual ideas to viewers (audience) through depictions of
stories and sexual activities shown in pornographic material; on the other hand, it would also
be possible for viewers/readers to play the role of speaker by writing to the pornographers,
telling them the ideas/fantasies which pornographers could use to create pornographic films.
This pornographer-audience communication could be seen as an exchange of ideas.
Furthermore, viewers/readers of pornography may also exchange their sexual ideas among
each other by, for example, writing their sexual fantasy (a sex story) to be published in
pornographic magazines, ® or making their own pornographic footage and posting on

pornographic video-sharing websites.’

There have been decisions in which ECHR judicial organs (i.e. the European Commission
on Human Rights and the ECtHR) have confirmed that pornography is expression. In S. v.
Switzerland,®® the case which concerned the prosecution of Mr. Scherer — an owner of a sex
shop in Zurich - on a charge under the Swiss obscenity law of showing a pornographic film
to his customers, the European Commission® recognised that the showing of pornographic
films was an exercise of the right to freedom of expression.” The case was later brought to
the ECtHR in Scherer v. Switzerland, but was eventually struck out of the list due to the
death of Mr. Scherer, the applicant.” Scherer is not the only case in which the ECHR organs
have accepted that pornography is expression; Hoare v. UK™ and Perrin v. UK™ are another
two cases in which the ECHR organs recognised pornography as a form of expression
within the scope of Art.10 (1). In the former case, the UK authority prosecuted Mr. Hoare
under the Obscene Publications Act 1959, on the grounds that he had sold hard-core

pornographic video tapes’™ by post. The European Commission decided that the conviction

~ exception. If the extreme speech is part of a discussion relating to the issue of public interest, such
extreme speech is protected by Art.10. For example, in Jersild v. Denmark (1994) No.15890/89,
A298, the racist comments expressed by the individual interviewees (the members of an extremist
group) were taken outside the protection under Art.10 (1), whereas the whole report in a journal
which published such racism speech was protected.
8 For example, Mayfair (a British pornographic magazine) has columns entitled ‘Mayfair Male’ and
‘Quest’; Men'’s Only has a column entitled ‘Letter’. Mens World has a column entitled ‘Filth’. These
columns allow readers to send their sex stories to be published in the magazines.
67 For example, www.xhamster.com, www.tube8.com, and www.youporn.com

(1992) No.17116/90, the Decision of the European Commission on Human Rights.

% This case was filed to the European Commission on Human nghts before Protocol No.11 came
into force.
'S v. Switzerland (1992) No.17116/90, the Decision of the European Commission on Human Rights;
see also Scherer v. Switzerland (1994) No.17116/90, A287, para.26.

" Ibid, , paras.28-32.
” ( 1997) No.31211/96, the Decision of the European Commxssnon on Human Rights; See also Case
Comment ‘Sale of Video - Conv1ct10n for Obscenity’ (] 997) European Human Rzghts Law Review,
1997 (6), pp.678-680.

(2005) No.5446/03, 2005-X1.

™ Hard-core video tapes at issue depicted explicit sexual acts, such as masturbation, oral sex, virginal
fisting, urophilia (urine play), anal-intercourse buggery, and semen play.
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against Mr. Hoare and the seizure of his pornographic video tapes constituted an
interference with his right to freedom of expression under Art. 10 (1), implicitly suggesting
that the European Commission saw hard-core pornography as a form of expression. In the
latter case, the ECtHR was the body which considered the admissibility of the application,
which was submitted after Protocol No. 11 came into effect. In this case, Mr. Perrin was
prosecuted under the Obscene Publication Act 1959 for disseminating pornographic
.materials (the preview page’ of his pornographic website) via the Internet (the website was
hosted on an overseas server, but accessible from a computer located in the UK). The
ECtHR accepted that the enforcement of English obscenity law against Mr. Perrin was an
interference with the right to freedom of expression guaranteed by Art. 10 (1), implicitly
recognising that pornographic images on the preview page were a form of expression.” In
short, it could be said that Art. 10 (1) and the ECtHR’s jurisprudence accept and treat
pornography as an instance of expression. Nonetheless, it should be noted that in both
Hoare and Perrin the European Commission and the ECtHR eventually held that the
interferences in both cases did not constitute a violation of Art. 10, since the interference

met the requirements of Art. 10 (2).

It is important to note that, within Art.10 jurisprudence, not all categories of expression
enjoy an equal level of protection. The levels of protection (weak or strong) affordable to a
particular expression depend primarily on what type of expression is. Political expression —
i.e. the type of expression which directly relates to political matters or issues of public
concern’’ — is on the top and entitled to a strong protection; whereas non-political expression
is at the bottom and received a weaker protection. This is known as the ‘hierarchy of
expression’.”® The ECtHR attaches more importance to political expression because, in the
eyes of the ECtHR, political expression is ‘the bedrock of any democratic system’.” To
. ensure a healthy democratic society, it is essential to ensure that the state and politicians can
be criticised; and that the public and mass media can impart, receive and exchange political
ideas/information.” Therefore, the ECtHR has to adopt a stringent proportionality review,

‘ leaving little room for national authorities to exercise their discretionary power (a narrow

” The preview page showed pornographic images, such as coprophilia (facces play) and fellatio.

" In R v. Perrin (2002) EWCA Crim 747, the English court also admitted that pornographic images
‘on the preview page on Mr. Perrin’s pornographic website were a form of expression under Art.10 (1)
of the ECHR. See Section 5.3.1

77 For expression relating to political matters see, for example, Lingens v. Austria (1986) No.9815/82,
A-103, Lombardo and Others v. Malta (2007) No.7333/06, hudoc; for expression relating to issues of
public concern see, for example, The Sunday Times v. UK (no.1) (1979) No.6538/74, A30, Jersild v.
Denmark, (1994) No.15890/89, A298

™ Harris, D.J. et al., supra, pp.458,461.

™ Harris, D.J. et al., supra, p.455; Handyside v. UK, (1976) No.5493/72, A024, para.49; See also
Section 3.3.2. .

%0 See, for example, Sunday Times (No.1) v. UK (1979) No.6538/74, A30, para.65; Lingens v. Austria
(1986) No.9815/82, A103, para.41; and Jersild v. Denmark (1994) No.15890/89, A298, para.31.
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margin of appreciation) when considering the restriction imposed on political expression.®’
. By contrast, the ECtHR typically gives lesser significance to non-political expression — i.e.
the type of expression which, in the eyes of the ECtHR, neither relates to political matters
nor contributes to discussion of public interest — by applying a more relaxed proportionality
test when considering the restriction of non-political expression. It leaves more leeway for
national authorities to determine the level of protection afforded to non-political expression
l(a wide margin of appreciation).® (’i’he doctrine of margin of appreciation will be examined
in more detail below.)** Some examples of expression that the ECtHR has considered to be
non-political include the Schoolbook in the Handyside case — a book which had chapters
pertinent to sexual matters (such as lovers of children or ‘dirty old men’, pornography,
impotence, homosexuality, venereal diseases, and abortion), and aimed at school children
aged 12 years and above as prime target readership;** and the paintings which depicted
sexually explicit acts (e.g. sodomy, fellatio, bestiality, erect penises and mastu‘rbation) in the

Miiller case.®

It is notable that Vereinigung Bildender Kiinstler v. Austria® is the only exceptional case in
which the ECtHR applied a strict review to sexually explicit expression. In this case, the
Vienna Court of Appeal issued an injunction against the applicant, an association of artists
called Vereinigung Bildender Kiinstler,®’ prohibiting it from continuing to display a painting
entitled Apocalypse®® which portrayed naked bodies of several public figures — one of whom
was Mr. Meischberger (a well-known Austrian politician) — involving explicit sexual
activities.* Interestingly, unlike other sexually explicit expression-related cases, the ECtHR
applied a strict review to consider the Austrian court’s injunction to find that the injunction
constituted a violation of Art. 10. The ECtHR held that the right to freedom of artistic

expression outweighed Mr. Meischberger’s personal interest (the protection of his reputation

8 See, for example, Sener v. Turkey (2000) No.26680/95, para.40; Lombardo and Others v. Malta
(2007) No.7333/06,hudoc, paras.53-56.
%2 Harris, D.J. et al., supra, pp.458, 461.
8 See Section 4.2.2.4.
8 (1976) No.5493/72, A024, paras.20-21. ‘
8 (1988) No.10737/84, A133, para.18; One of the three paintings can be seen at
* http://www.jfmueller.ch/cms/index.php/sitemap/7-jfm/11-3-naechte-3-bilder, visited 24™ August
2012,
% (2007) No.68354/01, hudoc.
87 Ibld , para.7.
® The painting can be seen at
http://www.ippt.eu/files/2007/IPPT20070125_ECHR_Vereinigung_Bildender_Kunstler v Austrla p
df visited 24" August 2012.
¥ Mr. Meischberger is a former general secretary of the Austrian Freedom Party (FPO). The painting
‘Apocalypse’ portrayed him as ‘gripping the ejaculating penis of Mr. Haider — the former head of the
FPO - whilst at the same time being touched by two other FPO politicians and ejaculating on Mother
Teresa’. (2007) No. 68354/01, hudoc, paras.8,16.
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against damage caused by the exhibition of Apocalypse).’® Does this ruling mean that the
ECtHR’s position regarding sexually explicit expression has become more liberal, and that it
is willing to give stronger protection to sexually explicit expression? Steve Foster — a
European Human Rights law scholar — doubts that this is the case. The ECtHR does not here
take a more liberal on sexually explicit expression; rather, it regarded Apocalypse as
political expression.”’ This might be because the ECtHR judges found a political message in
'the depiction of Mr. Meischberger’s being involved in sexual activities — which could be
read as ‘some sort of counter-attack against the Austrian Freedom Party which always
criticised the painter’s work’.”* Hence, as Foster argues, Vereinigung Bildender Kiinstler
‘re-affirm[s] the value of political speech and the right to oppose and attack political

s 93

figures’.

Niether the European Commission in Scherer® and Hoare®” nor the ECtHR in Perrin®®
stated clearly whether pornography is non-political form of expression. However, given the
line of rulings in Handyside and Miiller and Vereinigung Bildender‘Kiinstler, which
underscores that — in most cases — sexually explicit expression is a kind of expression that
does not directly relate to politics or politicians. It is likely for pornogréphy to be
considered by the ECtHR as non-political expression, which is afforded lower protection

than political expression.”’

It can be argued that, however, the Schoolbook, Mr. Miiller’s sexually explicit paintings and
pornography could be considered to be ‘political expression’. As Helen Fenwick and Gavin
Phillipson — both European Human Rights scholars — persuasively note, the chapters relating
to ‘dirty old man’, sexual intercourse, masturbation, pornography, homosexuality, and
abortion, all impa}'t attitudinal ideas towards sex and sexuality from a liberal point of view.>®
Mr. Miiller’s paintings and pornography® arguably communicate the idea of sexual liberty.

The idea of sexual liberty can be seen as an attempt to challenge the dominating sexual

.90 . (2007) No.68354/01, hudoc, paras.26,38.

‘* Foster S., ‘Case Comment : Artistic Expression, Public Morahty and the European Convention of
Human Right 1950 Art.10’ (2007) Coventry Law Journal, 12(1),pp.56-62, 59-61.
%2 .. (2007) No.68354/01, hudoc, para.34.

% Foster, S. , supra, p.62.

HSy, Swztzerland (1992) No.17116/90, the Decision of the European Commxsswn on Human nghts
» (1997) No.31211/96, the Decision of the European Commission on Human Rights; See also ‘Case
Comment : Sale of Video — Conviction for Obscenity’ (1997) European Human Rights Law Review,
1997 (6), pp.678-680.

% " (2005) No.5446/03, 2005-X1.

°7 In Belfast City Council v. Miss Behavin’ Ltd (2007) UKHL 19, the House of Lords implicitly
recognised that pornography was a form of expressmn despite it being a low value type of
expresswn See Section 5.1.3.

Fenwxck H., and Phillipson, G., Medza Freedom under Human Rights Act (Oxford Umver51ty
Press Oxford, 2006), p412.

% See also Section 3. 2 2.2.
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" mores. It is an opinion on sex and sexuality in society, which is an issue of public dissussion.
Therefore, the Schoolbook, Miiller’s paintings and pornography could be considered as
political expression in this sense.'® Nonetheless, as can be seen in the decisions of
Handyside, Miiller and Perrin, the ECtHR appeared to overlook the political element of the
Schoolbook, Miiller’s paintings and pornography, and granted a wide margin of appreciation

to national authorities.

4.2.2 The Conditions for Restricting Expression in Art. 10 (2)

Art. 10 (2) can be seen as providing an exception to the general principle of protection of
freedom of expression laid down in Art. 10 (1). Art. 10 (2) sets out requirements which a
contracting state (and its law enforcement agencies) has to meet before being able to
implement a restrictive measure against an expression. In other words, if the state can satisfy
the ECtHR that it has fulfilled all conditions stipulated in Art. 10 (2), the ECtHR will
typically rule that the restriction in question does not breach Art. 10. Art.10 (2) reads:

‘The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national security, territorial integrity
or public safety, for the prevention of disorder or crime, for the protection of health or
morals, for the protection of the reputation or rights of others, for preventing the disclosure
of information received in confidence, or for maintaining the authority and impartiality of
the judiciary.’

4.2.2.1 Duties and Responsibilities

Art. 10 (2) begins with the notion that the right to free expression comes with duties and
responsibilities. This could be interpreted as ‘an individual may exercise [the right to free
expression] ... in the light of [his/her] duties and responsibilities’."’1 In other words, ‘duties
and responsibilities’ serve as initial limitation of the right to freedom of expression. David

Harris et al. note that different bearers of the right to freedom of expression are subject to

different ‘duties and responsibilities’, depending mainly on their professions, 12 ¢.g.

103

e s . . . . . 104
‘politicians, civil servants, lawyers, ' the press, journalists, editors ™, authors and

. 6
publishers'® and even artists such as novelists’.'”

19 Eor discussion about ‘informal political expression’ see Section 3.3.3,
! Gomien, D., Short Guide to the European Convention on Human Rights (Council of Europe,
.Strasbourg, 1991), p.82.
%2 Harris, D.J. et al., supra, p.494
13 Syeur v, Netherlands (2003) No.39657/98, 2003-XI, paras.37-38
1% Siirek v. Turkey (No.1) (1999) No.26682/95, 1999-1V, para.63; Leempoel v. S.A. ED. Ciné Revue
c Belgzque (2006) No.64772/01, hudoc, para.66
Edztzon Plon v. France (2004) No.58148/00, 2004-1V, para.50
% Lindon, Otchakovsky—Laurens and July v. France (2007) No. 21279/02, 36448/02, hudoc, para.51
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Regarding authors and publishers, Alastair Mowbray — a European Human Rights and
Public Law scholar — comments that ‘the subject matter of a piece of “expression” falling
within [Art. 10 (1)] will have a direct effect upon the nature of the author/publishers’ duties
and responsibilities under [Art. 10 (2)]°.'Y Otto Preminger Institut v. Austria'® - the case
which involved the seizure and forfeiture of a religiously offensive film Das Liebeskonzil —
serves as a prime example. In this case, the ECtHR stated that the ‘duties and
_responsibilities’ in the context of religious opinions and beliefs included ‘an obligation to
avoid as far as possible expressions that [were] gratuitously offensive to others.”'® Given
this jurisprudence, in Handyside, although the ECtHR did not identify what the duty and
responsibility were, it could be inferred from the facts surrounding the case that the duty and
responsibility meant the author’s obligation to avoid depraving and corrupting the
Schoolbook’s readership (school children).!' Similarly, in Miiller, it could be inferred from
the ECtHR’s rulings that Mr. Miiller, the painter, and the organisers of the exhibition had
duty and responsibility to prevent children from entering the gallery, and inform adult
visitors of sexually explicit nature of the paintings.""' In these three cases, it appears that the

applicants failed to comply with their duties and responsibilities.

4.2.2.2 Prescribed by Law

Art. 10 (2) sets out three primary requirements (or tests) which the state must fulfil to justify

its interference with the right to free expression protected by Art. 10.

The first requirement, ‘prescribed by law’, is generally understood to mean that the
restrictive measures imposed on freedom of expression must have a basis on the national
law.""? Thus, the ‘contracting states are required to prove the existence of the national law
- that empowers their authorities to curb the right to freedom of expression of individuals.'"’

According to the ECtHR, the term ‘law’ is not limited merely to statutory/written laws, but

107 Mowbray, A., Cases and Materials on the European Convention of Human Rights, (Oxford
University Press, Oxford, 2007), p.687

198 (1994) No.13470/87, A295-A
1% 1pid., para.49

1% yan Rijn, A., ‘Freedom of Expression (Article 10)’, in van Dijk, P., van Hoof, F., van Rijn, A., and
Zwaak, L. (eds.), Theory and Practice of the European Convention on Human Rights (4th ed),
(Intersentia, Antwerpen, 2006), pp.773-816, 807; (1976) No.5493/72, A024, para.49
- 111 (1988) No.10737/84, A133, para.36; In comparison, in Otto Preminger Institut v. Austria (1994)
No.13470/87, A295-A, the audience was warned beforehand of the offensiveness which might be
caused by the film, and the cinema also charged the entrance fee. However, despite the warning, the
ECtHR ruled that the Austrian authorities’ actions against the film and the organisation that showed
the film did not violate Art. 10.

112 Macovei, M., supra, p.30.

113 Harris, D.J. et al., supra, p.444.
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also covers the unwritten forms of law (common-law rules) * and domestic application of

international law principles.'”®

The law must meet the ‘quality of law’ requirements."'® In The Sunday Times (No.1), the
ECtHR stfpulated two criteria to determine whether the law in question can be considered
‘law’ within the meaning of Art.10 (2). The first is ‘accessibility’, which means that ‘the
citizen must be able to have an indication that is adequate in the circumstances of the legal
rules applicable to a given case’; the second is ‘foreseeability’, which can be construed as
meaning that the rule or norm in question must be ‘formulated with sufficient precision to
- enable the citizen ... to foresee ... the consequences which a given action may entail.”'’” Put
differently, the law must have a certain degree of clarity and precision, allowing people to

know what expression is subject to legal prohibition or restriction.

It can be seen from Handyside, Hoare, Perrin, Miiller and Scherer that, in most cases,
sexually explicit expression is subject to the obscenity laws of the respondent states —
namely the Obscene Publication Acts 1959/1964'"® (OPA) and Section 204 of the Swiss
Penal Code.'" (The only exception is Vereinigung Bildender Kiinstler, in which the
provision at issue was not the Austrian obscenity law, but copyright law)."? It can be argued
that an obscenity standard can be vague and highly subjective, depending significantly on an
individual ‘who judges obscenity, his/her attitude to sexual matters and the sexual mores that
dominate a given society at a given time.'?' Reasonable people may have different
conclusions regarding whether the material in question is obscene or not. Furthermore, at
courts, an expression may be deemed non-obscene by a judge or a jury in one case, but may
be considered to be obscene by a different judge or a different jury in another case. It could
be said that the concept of obscenity makes it difficult for people to know or predict — with a
~ certain degree of clarity and precision — what constitutes obscenity. Given this, it is
questionable whether the obscenity law meets the ‘foreseeability’ standard of the ‘prescribed

by law’ requirement of Art. 10 (2).

14 See an example case Sunday Times v. United Kingdom (no.1) 114 (1979) No.6538/74, A30,
ara.47. .
ﬂ 5 See example cases Groppera Radio AG and Others v. Switzerland (1990) No.10890/84, A173,
‘para.68; and Autronic AG v. Switzerland (1990) No.12726/80, A187, para.57.
'8 White, R., and Ovey, C., p.312.
17 (1979) No0.6538/74, A30, para.49.
118(1976) N0.5493/72, A024, paras.24-25; (1997) No.31211/96, the Decision of the European
Commission on Human Rights, Section B; (2005) No.5446/03, 2005-XI, Section B.
119 (1988) No.10737/84, A133, para.20; (1993) No.17116/90, A 287, para.21.
120 Section 78 of the Austrian Copyright Act prohibits the public display of images of persons that
caused injury to the legitimate interests of the portrayed persons. See (2007) No0.68354/01, hudoc,
ara.19. '
PZ' For discussion about the vagueness and subjectivity of obscenity law with reference to the
Obscene Publication Act see Section 5.2.3.
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4.2.2.3 Legitimate Aims

The second paragraph of Art.10 enumerates nine legitimate aims, which constitute the
second requirement. These are: (1) the protection of national security; (2) the protection of
territorial integrity; (3) the protection of public safety; (4) the prevention of disorder or
crime; (5) the protection of health; (6) the protection of morals; (7) the protection of the
reputation or rights of others; (8) the prevention of the disclosure of information received in
confidence; and (9) the maintenance of the authority and impartiality of the judiciary.'? To
satisfy the second requirement, domestic enforcement of any laws which constitutes
interference with the right to freedom of expression must be based on at least one of the nine
interests. Typically, it is the duty of national courts to identify a particular interest in

question and to ensure that it is on the list provided in Art.10 (2).'%

Of the nine legitimate aims, the protection of morals and the rights of others are most
relevant to the restriction of sexually explicit expression. In the well-known Handyside case,
the ECtHR found that the enforcement of Obscene Publications Acts (OPA) 1959/1964 .
against the Schoolbook ‘[was] linked far more closely to the protection of morals than to any
of the further purposes permitted by [Art.10 (2)].”'?* Similarly, in Hoare, the European
Commission was of the opinion that the OPA concerned the protection of morals. '? In
Miiller, the ECtHR was of the opinion that the enforcement of the Swiss obscenity law
(Section 204 of the Swiss Penal Code) aimed to protect not only morals (sexual propriety),
but also the rights of others (the rights of adults who are offended by sexually explicit
paintings at issue), explaining that these two legitimate aims were naturally linked."?® The
ECtHR in Perrin was of the opinion that the enforcement of the OPA against the owner of
obscene websitesA was to pursue the legitimate aims of protecting public morality and/or
- rights of others (in this case, the ECtHR mentioned the rights of vulnerable people, which

127

appeared to refer to the right to well-being of young people). *' However, in the Scherer

case, the question of legitimate aim was riot_ thoroughly examined, as the case was struck out

" of the list due to the death of the applicant.'?®

Interestingly, in Vereinigung Bildender Kiinstler, the expression at issue was also sexually

“explicit material, namely a painting entitled Apocalypse. The law that the Austrian

122 Harris, D.J. et al., supra, p.474.
12 Macovei, M., supra, p.34.

124 (1976) N0.5493/72, A024, para.46.

125 (1997) No.31211/96, the Decision of the European Commission on Human Rights, The Law

ara.l. : ’ ' :

s (1988) No.10737/84, A133, paras.14, and 30.

127.(2005) No.5446/03, 2005-X1, Section C.

%% (1993) No.17116/90, A287, para.32.
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~authorities relied on to impose restriction on 4pocalypse was not an obscenity law, but a law
to protect a person’s reputation.'” The ECtHR stated that the legitimate aim that the law
pursued in this case was the protection of the rights of others (the reputation and the rights
of Mr. Meischberger, whose image was painted in sexually explicit manner)."*°Although the
Austrian government also attempted to argue that the restriction on Apocalypse was also

based on the protection of public morality, the ECtHR rejected this claim."!

lIt is noteworthy that ‘the rights of others’ in Art. 10 (2), as well as in the second paragraphs
of Art. 8,9, and 11, could be construed to mean, in effect, the rights expressly enumerated in
the ECHR — such as the right to a private life under Art. 8*? or the right to freedom of
religion (or perhaps, more accurately, the right not to be offended in religious feelings)
under Art. 9." Nonetheless, the ECtHR’s case-law regarding this issue shows that ‘the
righfs of others’ can be broadly construed, perhaps even open-ended.'** An interesting
example is Chappell v. United Kingdom."® This case shows that copyright fell within the
scope of the legitimate aim of ‘the protection of the rights of others’."*® The custody of, and
access to children, women’s right to abortion without the father’s consent, and compulsory
blood tests to establish paternity, are also included in the legitimate aim of the protection of

the rights of others."’

It is interesting to question whether ‘the right not to be offended’ (or the protection of
people against offensiveness) can be deemed as a legitimate aim within the meaning of Art.
10 (2). In Handyside, the ECtHR confirmed that offensive expression was entitled to
profection. 138 Likewise, in Vajnai v. Hungary, the ECtHR was of the opinion that the
protection of offensiveness was not considered as a pressing social interest which could

justify the restriction of freedom of expression. It stated that:

129 Section 78 of the Austrian Copy Right Act reads ‘Images of persons shall neither be exhibited
publicly, nor in any way made accessible to the public, where injury would be caused to the
legitimate interests of the portrayed persons or, in the event that they have died without having
authorised or ordered publication, those of a close relative’.

130 (2007) No.68354/01, hudoc, para.19.

B!'1bid., paras.30-31. . '

132 See, for example, Tammer v. Estonia,(2001) No. 41205/98, 2001-I; Hachette Filipacchi Associés
* v. France (2007).
133 See, for example, Otto Preminger Institut v. Austria (1994); Wingrove v. the United Kingdom

(1996). -

134 Crzm, 1., ‘The Danish Cartoons, Offensive Expression and Democratic Legitimacy’, in Hare, 1.,
. and Weinstein, (eds), Extreme Speech and Democracy, (Oxford University Press, Oxford, 2009),
%}3.3 11-330, 322; White, R., and Ovey, C., p.323.

(1989) No.10461/83, A217.

136 (1989) No.10461/83, A217, para.51. :

137 For more examples see Greer, S., The Exception to Article 8 to 11 of the European Convention on
Human Rights (Council of Europe Publishing, Strasbourg, 1997), p.36.

18 (1976) No.5493/72, A024, para.49.
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‘restrictions on human rights in order to satisfy the dictates of public feeling — real or
imaginary — cannot be regarded as meeting the pressing social needs recognised in a
democratic society...” !
However, in Otto Preminger 0 and Miiller,"*! the ECtHR appeared to accept that the right
not to be offended could be regarded as a pressing social need justifying the restriction of
freedom of expression. In the former case, the ECtHR held that the seizure of the film met
the legitimate aim of protecting the right to respect one’s religious feelings;'*® and in the
"latter case, the seizure of the paintings and criminal punishment on the painter met the

legitimate aim of protecting the sense of sexual propriety.'*

Whilst the ECtHR’s positidn in Handyside and Vajnai made it clear that offensive
expression was protected, its position in Otto Preminger and Miiller allowed expression to
be restricted on the basis of preventing people from offence. It could be contended that the
ECtHR’s jurisprudence on ‘the right not to be offended’ is a contradiction in itself and does

not seem to be coherent.

Nonetheless, as already argued in Chapter 3, the mere offensiveness cannot be a strong

justification for restricting freedom of expression.'*

4.2.2.4 Necessity in a Democratic Society and the Margin of Appreciation Doctrine

The phrase ‘necessary in a democratic society’ connotes the idea that the contracting state’s
interference with freedom of expression must be ‘relevant’, ‘sufficient’, ‘necessary’ (in
other words, there is a pressing social interest, i.e. the nine legitimate aims enumerated in
Art. 10 (2))'* and ‘proportional’ to a legitimate aim that the state pursues.146 The principle
of proportionality appears to be most important for the ‘necessary in the democracy’
condition. Without this principle, ‘the formulation of [the ECHR] provisions would be open
to restrictions depriving the rights and freedoms of all content so long as they were
prescribed by law and for a legitimate purpose.’’*’ In other words, without the requirement

of proportionality, the state signatory to the ECHR can restrict freedom of expression

139 (2008) N0.33629/06, Hudoc para.57

140 (1994) No.13470/87, A295-A

41 (1988) No.10737/84, A133.

12 (1994) No.13470/87, A295-A, para.46

13 (1988) No0.10737/84, A133, para.36

- ¥ See Section 3.5.2.

145 Lingens v. Austria (1986) No.9815/82, A103, para.39.

16 Arai-Takahashi, Y., The Margin of Appreciation Doctrine and the Principle of Proportionality in
the Jurisprudence of the ECHR (Intersentia, Antwerpen, 2001), pp.11-12.

7 McBride, J., ‘Proportionality and the European Convention of Human Rights’, in Ellis, E. (ed.),
The Principle of Proportionality in the Laws of Europe (Hart Publishing, Oxford, 1999), pp.23-35,
24, .
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without being concerned about whether the restrictive measure in question excessively
burdens individuals’ rights to freedom of expression; or to consider whether there is any less
restrictive alternative, so long as they can claim that the implementation of such restriction
is allowed by a law and has a legitimate aim. For this reason, the principle of proportionality
serves as a buffer between the state’s implementation of restrictive measure to achieve or
secure public interest and individuals’ rights and freedoms, by requiring the state to strike a
fair balance and not to make ‘the intensity of restriction ... excessive in relation to the
legitimate needs and interests, which the specific restriction aims to redress’."*® Therefore,
the state authorities should be selective in choosing a restrictive measure which is ‘the least
burdensome on individual person’s rights, but equally capable of achieving the same

legitimate objective’.'®

Another significant element that is relevant to the ‘necessary in a democratic society’
requirement is the margin of appreciation doctrine. The doctrine is not prescribed anywhere
in Art. 10 or in the ECHR, but has been developed by the ECHR judicial bodies themselves

150 The margin of appreciation can be .

— i.e. the European Commission and the ECtHR.
explained — in general terms — as a doctrine according to which signatory state governments
are granted a certain degree of latitude with regard to the evaluation of factual situations and
to the implementation of legislative, administrative or judicial measures in the area of the
ECHR’s protectéd rights."”! This latitude refers principally to the discretionary power, in
accordance with their national laws, which the authorities of the contracting state have in
taking actions as necessary to satisfy particular pressing societal needs (the nine legitimate -

12 Consequently, although such actions may amount to interference with the right

aims).
guaranteed by Art. 10,'” the ECtHR would typically find that there is no breach of Art.

10.]54

In practice, the ECtHR applies the doctrine of margin of appreciation by deferring its

reasoning, to a greater or lesser extent, to the relevant domestic authorities’ decisions in

148 Tsakyrakis, S., ‘Proportionality : An Assault on Human Rights?* (2009) International Journal of
Constitutional Law, 7(3), pp.468-493, 476.

19 Arai-Takahashi, Y., supra, p.15.

1301 etsas, G., ‘Two Concepts of the Margin of Appreciation’ (2006) Oxford Journal of Legal Studies,
.26(4), pp.705-732, 705-706.

I Harris, D.J. et al., supra, p.11; For a comprehensive analysis of the margin of appreciation doctrine
in the context of the ECtHR’s case-law, see Brems, E., ‘The Margin of Appreciation Doctrine in the

- Case-Law of the European Court of Human Rights’ (1996) Heidelberg Journal of International Law,
56, http://www.zaoerv.de/56_1996/vol56.cfm, visited 12" December 2010, pp.240-314.

152 Feldman, D., supra, p.756.

133 1t should be noted that, apart from the right to free expression (Art.10), the margin of appreciation
doctrine is also applicable to other rights (e.g. the right to privacy (Art.8), the right to conscience and
religion (Art.9) and the right of association (Art.11)). ‘

154 Letsas, G., supra, p.710.
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relation to the necessity of restriction on a particular freedom/right in question and the

selection of means to accomplish a specific legitimate goal.'”’

This can be called ‘judicial
deference’.'*® In this regard, the application of the doctrine could be seen as a justification
for the ECtHR’s refraining from replacing the national (local) authorities” discretion and
evaluation with its opinions, which is normally based on international perspectives.'”’ As a
result, the ECtHR can avoid the risk of ‘[making] an unqualified substantive [emphasis

‘added] judgement as to whether a right has been violated’."*® However, this does not mean
that the domestic authorities have unlimited power of discretion.® The ECtHR still
maintains a supervisory role to ensure (review) that the exercise of national authorities’

discretionary power complies with the ECHR’s legal framework.'®

One of the main rationales for the épplication of margin of appreciation is the notion of
‘subsidiarity’.'®' Subsidiarity may be understood to mean that ‘[an] action to accomplish a
legitimate government objective should be, in principle, taken at the lowest level of
government capable of effectively addressing the problem’.'®® This is consistent with Art. 1
of the ECHR which requires the contracting state to take the principal role in protecting the
rights and freedoms enumerated in the ECHR. However, subsidiarity also means that
national authorities can exercise discretionary power with regard to the selection of
appropriate means, in accordance with their domestic legal system, to regulate freedoms and
rights as necessary, if there is a pressing social interest requiring a restriction. On the other
hand, the main task of ECtHR — as an international judicial body — is not to substitute itself
for national authorities in exercising such discretionary power, but rather to play the role of
supervisor, monitoring and reviewing the chosen regulatory measures to ensure that they are
consistent with the ECHR’s standards.'®® The ECtHR’s position in Handyside clearly shows
this notion. The ECtHR states that:

'35 Fenwick, H., and Phillipson, G., supra, p.49.
136 Shany, Y., ‘Toward a General Margm of Appreciation Doctrine in International Law’ (2006) The
European Journal of Internatzonal Law, 16(5), pp.907-939, 909.
17 Ibid., supra, p.910.
181 etsas, G., supra, p.721. -
'ZZ Handyszde v. UK (1976) No.5493/72, A024, para.49.
19 Ibid,,
16! petzold, H., ‘The Convention and the Principle of Subsidiarity’ in Macdonald, R. St. J., Matscher,
J., and Petzold, H. (eds.), The European System for the Protection of Human Rights (Martinus Nijhoff
Publishers, Dordrecth, 1993), pp.41-62, 55-59; Bakircioglu, O., ‘The Application of Margin of
- Appreciation Doctrine in Freedom of Expression and Public Morality Cases’, (2007) The German
Law Journal, 8(7), pp.711-733, 717-718. For discussion about the relationship between the principle
of subsidiarity and human rights in general see Corozza, P.G., ‘Subsidiarity as a Structural Principle
of International Human Rights Law’ (2003) American Journal of International Law, 97(1), pp.38-79.
192 Bermann, G.A., ‘Subsidiarity and the European Community’ (1993) Hastings International and
Comparative Law Review, 17(1), pp.97-112, 97.
13 petzold, H., p.49; McBrxde, , supra, p.28.
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By reason of their direct and continuous contact with the vital forces of their countries, State
authorities are in principle in a better position than the international judge to give an opinion
on the exact content of these requirements as well as on the “necessity” of a “restriction” or

“penalty” intended to meet them.'®*

The second rationale behind the margin of appreciation concerns cultural diversity. The
ECHR can be seen as providingva common standard with regard to the protection of Human
Rights for the community, which is comprised of European countries that have
* ‘inexhaustible cultural and ideological variety’; thus, in interpreting the ECHR, the ECtHR
should take into account such cultural and ideological differences of member states, and
should not undermine such diversity by attempting to create and apply a rigidly uniform
norm — especially those relating to moral values — to all member states.'® In Handyside, it is
clear that the ECtHR took into account the diversity of culture and ideology, particularly
with regard to morality. It stated that:

‘it is not possible to find in the domestic law of the various Contracting States a uniform
European conception of morals. The view taken by their respective laws of the requirements

of morals varies from time to time and from place to place e

The lack of consensus of moral standards among European countries appears to be the main
reason why the ECtHR rejected the applicant’s argument that, as the Schoolbook was freely
available in other European countries, it should be freely available in the UK.' In Miiller,
the ECtHR ‘was of the opinion that, even in the same country, the moral values and the
standards of obscenity might differ from one region to another. Upon this view, the ECtHR

rejected the applicant’s argument that Mr. Miiller’s sexﬁally explicit paintings should not be |
deemed obscene in Fribourg (the place where Mr. Miiller and the organisers of the
exhibition were prosecuted under the Swiss obscenity law), since the paintings had been
exhibited in another Swiss city (Basle) before and they did not have a problem regarding

obscenity there.'®®

The granting of a wide margin of appreciation to national authorities in effect allows each
member state to assert its own ‘moral and cultural norms to restrict sexually explicit
expression. In consequence, the levels of protection afforded to a particular sexually explicit

_expression would differ greatly between different ECHR countries; and, even within the

1% Handyside v. UK (1976) No.5493/72, A024, para.48.
- ' Mahoney, P., ‘Marvellous Richness of Diversity or Invidious Cultural Relativism?” (1998)
Human Rights Law Journal, 19(1), pp.1-6, 3.
' Handyside v. UK (1976) No.5493/72, A024, para.48.
167 The countries where the Schoolbook was available included Denmark, Belgium, Finland, France,
Germany, Greece, Iceland, Italy, the Netherlands, Norway, Sweden and Switzerland. See Ibid,
ara.l11. '
% (1988) No0.10737/84, A133, para.17.
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same country, would vary from place to place. In other words, the right to freedom of sexual’
expression of people in Country A or City A would be considerably different from that of
people in Country B or City B. As Eyal Benvenisti — a human rights law scholar — argues,
such difference is obviously inconsistent with, and would ultimately undermine the
universality of Art. 10 of the ECHR which emphasises that ‘[everyone] has the right to

freedom of expression’.'® He argues further that the wide margin of appreciation:

‘may lead national institutions to resist external review altogether, claiming that they are
better judges of their &)anicular domestic constraints and hence the final arbiters of their
17

appropriate margin.’

This situation would downplay the authority of international human rights organisations,
and the development of universal standards of the right to freedom of expression ‘in the long

run also may be compromised.”'”" .

The principle of proportionality ~ which prevents‘the-state from excessive restriction of
individual rights and freedoms — and the doctrine of margin of appreciation — which allows
the state to exercise discretionary power to restrict individuals’ rights and freedoms in
accordance with the local moral values — have an inverse relationship. The relation between
the proportionality principle and the margin of appreciation doctrine also correlates with the
type of expression and the legitimate aims that the state pursues. The ECtHR’s formula
appears to be as follows. At the first stage, the ECtHR asks what type of expression is at
issue and what the legitimate aims are that the state is pursuing. If the expression is political
and the legitimate aim is not related to the protection of morality, the ECtHR would tend to
give a narrow margin of appreciation to national authorities. This means that thé ECtHR
would apply a rfgorous standard to consider whether the restriction of expression and the
legitimate aim that the state pursues is pfoportionate. Interestingly, Yukata Arai-Takahashi —
a researcher in the margin of appreciation doctrine — observes that, in some cases, the
ECtHR did not apply the margin of appreciation doctrine at all. 12 For example, in Lingens v.
Austria, the ECtHR attached great importance to political expression and the press, which
had a duty to impart opinion on the political matters. It then adopted a strict proportionality
test to consider whether the restriction imposed on the political expression at issue (i.e.
“articles published in the magazine Profil that criticised an Austrian politician in strong
'ianguage) was proportionate to- ‘necessary in a democratic society to protect the rights of

“others’. Tt found that the restriction was not proportionate, and thus constituted a violation of

1% Benvenisti, E., ‘Margin of Appreciation, Consensus and Universal Standards’ (1999) New York
University Journal of International Law and Politics, 31(4), pp.843-854, 844

"0 Ibid.

7 Ibid.

17 Arai-Takahashi, Y., supra, p.2.
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Art. 10.'"” In this case, the ECtHR did not even mention the margin of appreciation doctrine
at all."” The Suhday Times (No.1) is another case that involves political expression (an issue
of public interest). The core issue of this case is news coverage of litigation involving
compensation claims by families of the victims who suffered from effects of drugs which
contained thalidomide against Distillers Company — the manufacturer of the drugs. The
Attomey General filed a contempt of court action, seeking to stop newspaper reportirig on
‘ this matter, because the negotiation between parties was still before the court.'” The ECtHR
considered the doctrine of margin of appreciation and ruled that the legitimate aim of the
maintenance of the authority and impartiality of the judiciary was more objective in nature
than public morality (which might differ from place to place and from time to time). Thus a
narrow margin of appreciation was granted to the national authorities. As a result, the
ECtHR applied a strict standard of scrutiny to the restriction (the injunction against
publication), and ruled that the restriction was not proportionate to the legitimate aim, i.e.

the protection of ¢ authorlty of the judiciary’.'”®

By contrast, if the type of expression at issue is not relevant to politicél matters (in the strict
sense) and the legitimate aim is the protection of morality, the ECtHR would typically grant
a wide margin of appreciation to natioﬁal authorities, and applies a more relaxed standard of
proportionality; and, in some cases, the proportionality test is not considered at all.'”’ In
Handyside, the ECtHR did not regard the Schoo’lbook as political expression, 178 and was
satisfied that the law at issue, namely the Obscene Publication Act 1959/1964, aimed to
protect morality.'”” Given these two factors, the ECtHR readily granted a wide margin of -
appreciation to the national authorities. Regarding the principle of proportionality in this
case, the ECtHR did not even attempt to consider whether the seizure and the destruction of
several hundreds of copies of the Schoolbook and the criminal sanction against the publisher
was proportionate to the legitimate aim of protecting morality.'* Similarly, in Miiller, the
ECtHR was of the opinion that the paintings in question were of non-political expression

(as they were artistic expression). Regarding the legitimate aim, it considered that the Swiss

113 (1986) N0.9815/82, A103, paras.40,42,47; The case involved a defamation prosecution against the
editor of a magazine Profil, which published two articles criticising an Austrian politician. The
Austrian courts found that the editor was guilty, sentenced him with a fine, and ordered to confiscate
copies of magazines which had the articles in question. Then, the editor brought his case to the
* ECtHR, alleging that the restriction imposed on him by the Austrian authorities constituted a
.violation of Art. 10.

1" prebenseb, S.C.,'The Margin of Appreciation and Articles 9, 10 and 11 of the Convention’ (1998)
Human Rights Law Journal, 19(1), pp.13-17, 14.
- 15(1979) No.6538/74, A30, paras.8-17

7 Ibid., paras.58-59,62,67-68.
177 Arai-Takahashi, Y., supra, p.2. |
% It is argued that the Schoolbook communicates political ideas, thus it should be treated as political
expression. See 4.2.1.

179 »(1976) N0.5493/72, A024, paras.45-47.

%0 Arai-Takahashi, Y supra, p. 103.
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obscenity law had a legitimate aim to protect morality which, in this case, had a link to
another legitimate aim, namely the protection of the rights of others (against offence). ' As
a result, the ECtHR granted a wide margin of appreciation to the Swiss authorities.
Interestingly, unlike in Handyside, the ECtHR in Miiller did consider the proportionality
between restrictions imposed on the expression (criminal conviction against the painter and
the organisers of the exhibition, and the confiscation of the paintings) and the legitimate aim
(the protection of morality and the rights of others) in some detail. However, as a wide
margin of appreciation had already been granted, the ECtHR was ready to apply a more
relaxed standard of proportionality to the restrictions at issue. '* Given this, it is
unsurprising that the ECtHR agreed with the Swiss courts in imposing a criminal penalty on
the applicants.'® Regarding the confiscation of the paintings, the ECtHR considered that,
having regard the Swiss authorities’ margin of appreciation, the confiscation (as an
alternative to the destruction of the paintings) and the fact that Mr. Miiller could apply to the
Swiss courts to have the paintings returned earlier, met the ‘necessary in a democratic

society’ requirement.'*

However, it could be argued that th¢ granting of a wide margin of appreciation to national
authorities to restrict sexually explicit expression seems to be inconsistent with the
democratic principle of freedom of expression. Under the principle of democracy, the
majority (those who adhere to the prevailing sexual norms), despite being offended, shocked
or disturbed, do not have legitimacy to silence the sexual ideas expressed by the Schoolbook,
Miiller’s paintings and pornography. However, granting a wide margin means that the
ECtHR permits the national authorities, who presumably represent the majority views on
sexual matters to suppress sexual ideas that are different from those of the majority. This is
clearly contradiétory to the notions of pluralism, tolerance and broadmindedness which
allow different (or even opposing) ideas/opinions to co-exist in a democratic society.
Furthermore, a wide margin of appreciation does not appear to be consistent with the notion
of self-realisation (1nd1v1dua1 autonomy and self-fulfilment). As examined in Chapter 3, one
should be permltted to access a wide range of ideas — irrespective of whether the ideas are
deemed good or bad, consistent or inconsistent with the dominating views; and bases upon
such ideas to make an independent decision about one’s life and to develop one’s
) personality and intellect.'® Interestingly, in Handyside, although the ECtHR mentioned the
“importance of freedom of expression to self-development, it did not take it into account

when granting a wide margin of appreciation to national authorities. It can be argued that the

8 (1988) No.10737/84, A133, para.27,30.
% Ibid. , paras.31-37,40-44. :

18 .. (1988) No.10737/84, A133, para.36
Ibld , para.43
% See Section 3.3. 4



-101 -

wide margin of appreciation, which allowed the English authorities to seize and destroy
hundreds copies of the Schoolbook, inevitably limited opportunities of adults to explore
sexual ideas from the Schoolbook. Likewise, in Miiller, given the granting of wide margin of
appreciation to the Swiss authorities, the seizure and the keeping of the paintings in a special
- room in The Art and History Museum of Fribourg (allowing only a few serious art

'8 in effect, prevents consenting adults from accessing

specialists to view upon request),
. sexual ideas imparted by the paintings. For the same reason, the restriction of pornographic
expression without strong justifications (i.e. the protection of children and serious bodily
harm to pornographic performers) may deprive consenting adults of chances to learn sexual
ideas communicated by pornography, and to make independent decisions on their sexuality
and sexual life-styles. In this sense, it could be argued that a wide margin of appreciation

allows national authorities to interfere with adults’ individual autonomy and self-fulfilment.

4.2.3 The ECtHR’s jurisprudence on Freedom of Expression in Relation to
Pornography

It was argued in Chapter 3 that pornography is a form of expression. As examined above,
the European Commission and the ECtHR in Scherer, Hoare and Perrin recognised that
pornography — materials which depict sexual activities in an explicit and provocative
manner — was an instance expression within the meaning of Art. 10 (1).187 The ECtHR’s
jurisprudence in this régard is consistent with the argument of Chapter 3. However, as
examined above, it is likely for the ECtHR to classify pornography as non-political
expression — i.e. the expression which does not relate to politics (in the strict sense) or issues
of public concern. Thus, it could be said that pornography is afforded relatively weak

protection against interference from the state.

Regarding the justification for restricting sexually explicit expression, it can be seen from
the decisions in several cases that the Eurbpean Commission and the ECtHR did mention
about the imponahce of the protection of children against sexually explicit expression. In
Handyside, the ECtHR expressed its concern that the Schoolbook might have harmful
effects on young people (school children aged between 12 and 18) by encduraging them to
_‘indulge in precocious activities harmful for them or even to commit certain criminal
_offences [e.g. sexual intercourse between a boy not yet 14 and a girl not yet 16]°.'® In
Miiller, the ECtHR expressed a similar view, noting that, as the exhibition did not have an

age restriction, a minor who visited the exhibition was shocked and reacted violently after

% (1988) No.10737/84, A133, paras. 14, 21
%7 See Section 4.2.1. ‘
% (1976) No.5493/72, A024, paras.32,52.
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unintentionally seeing Mr. Miiller’s sexually explicit paintings.'® Likewise, in Hoare the
European Commission was of the opinion that, given the nature of video cassettes which
could be copied, lent, rented, sold and viewed at home (out of control), it was difficult to
ascertain that the pornographic videos in question would not fall in the hands of minors.'’
And in Perrin, the ECtHR stated that the pornographic websites in question could be freely
accessible, and it was young Internet users — a group of people whom the state was
_ attempting to protect — who sought out such kind of websites.!”! The European Commission
and the ECtHR’s position on the protection of children against sexually explicit expression
is consistent with conceptual framework in Chapter 3, which suggests that children should
receive special protection, since pornographic expression may have detrimental effects on

children’s mental health and proper development of sexuality.'®

Although the European Commission and the ECtHR did address the necessity to protect
children, they focused mainly on the legitimate aim of the protection of public morals when
considering whether a wide margin of appreciation should be granted. This might be
because the restrictions imposed on the expressions at issue in these cases were all based on
obscenity laws. In Handyside, Hoare and Perrin, although the restrictive measures imposed
on the sexually explicit expressions at issue (the Schoolbook, pornographic videos and a
pornographic website respectively) were partly implemented to protect children, such
restrictions were based on.the English obscenity law (the OPA 1959/1964), which was
designed to‘ safeguard public morality in general. Likewise, in Miiller, although the
restrictions imposed on Mr. Miiller’s sexually explicit paintings were partly aimed to
prevent young visitors from viewing the crude sexual depictions, such restriction was
implemented under the Swiss obscenity law (Section 204 of the Swiss Penal Code) — the law
that aimed to prdtect public morals. Since the legitimate aim of the protection of morality is
afforded the widest margin of appreciation,'® it appears that the European Commission and
the ECtHR readily agreed to grant a great degree of discretionary power to the national
authorities to determine what sexual expression should be permitted or forbidden, and what

restrictive measures should be employed to constrain such forbidden sexual expression.

It could be argued that, in these cases, if the European Commission and the ECtHR had

" given more importance to the protection of children than the safeguard of public morality in

- 1 (1988) No.10737/84, A133, paras.12,36. '
190 (1997) N0.31211/96, the Decision of the European Commission on Human Rights.
1! (2005) No.5446/03, 2005-XI.

%2 See Section 3.5.3. ) '
193 Koering-Joulin, R., ‘Public Morals’ in Delmas-Marty, M. (ed), The European Conventlon Jor the

Protection of Human Rights: International Protection Versus National Restrictions (Martimus
Nijhoff Publisher, Dordrecht, 1992), pp.83-98, 84.
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general, they might have adopted a stricter scrutiny standard (in other words, a narrower
margin of appreciation) to ponder whether the restriction imposed upon sexually explicit
expression is ‘necessary in a democratic society’. This would mean that, instead of promptly
giving a great discretionary power to the state authorities, the ECtHR would have asked the
state authorities whether there were any less restrictive alternative measures available at that
time which could equally achieve the aim of protecting children. Applying this concept to
_ Handyside, it would follow that the regulatory measure that seemed less restrictive would be
the prohibition of the sales of Schoolbook to young children, and the requirement to make
clear indication on the cover that the book that it had sexually explicit content. Admittedly,
this would undermine the intention of the publisher who wishes to communicate sexual
ideas to children. However, it would prevent the harmful effect caused by the book on
children, whilst not completely prohibiting the Schoolbook. The book would have still been
available for adults. Given this, it could be said that the seizure and the destruction of
hundreds of copies of the Schoolbook and the conviction of the publisher would be deemed
excessive, and did not meet the ‘necessity in a democratic society’ requirement. Likewise, in
Miiller and Perrin, there were less restrictive measures available. In Miiller, the Swiss
authorities could have ordered the organiser (as well as Mr. Miiller) to impose some
‘measures — such as an age limit, admission charges and the posing of a sign at the entrance
to the exhibition warning visitors of the offensive nature of the paintings — to filter out
minors (as well as adults who could be offended by sexually explicit paintings). Similarly,
in Perrin, the English authorities could have ordered Mr. Perrin to remove pornographic
images from the preview webpage, and pose a warning of sexually explicit content on the
front page of his website. (Mr. Perrin’s pornographic website requires a subscription and
fee; this measure, to a certain extent, prevents young children from viewing the website as,
in most cases, tfley do not have credit cards of their own). Thus, the confiscation of the
paintings and the criminal sanction imposed on Mr. Miiller, and the criminal sanction
imposed on Mr. Perrin, appear to be excessive restrictions and arguably do not meet ‘the

necessity in a democratic society’ condition.

The decision of the European Commission in S. v. Switzerland 1% can be seen as an
interesting example of the regulation of pornographic expression which gives more
i importance to the protection of minors (as well as adults who do not want to view
”pomography), than to the protection of morality in general. In this case, Mr. Scherer — the
~applicant — ran a sex shop in Zurich. At the back of his shop was a video room, in which he

showed homosexual pornographic films to his customers. The customer who wanted to view

194 (1990) No.17116/90 the Decision of the European Commission on Human Rights; This case was
brought to the ECtHR in Scherer v. Switzerland (1994) No.171 16/90, A287.
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such a film had to pay an entrance fee of 15 SFr, or alternatively bought sex magazines
costing over 50 SFr and showed a membership card. The showing of pornographic films at
his shop was known to his customers by ‘word of mouth’. Mr. Scherer was arrested,
prosecuted under the Swiss obscenity law (Section 204 of the Swiss Penal Code) and
ordered to pay a fine. The European Commission concluded that the conviction of Mr.
Scherer for showing pornographic films in a video room at his sex shop constituted an
_ interference with his right to freedom of expression.'”> Mr. Scherer argued that the Swiss
obscenity law ‘[was] not sufficiently precise to serve as a legal basis for [his] conviction”.'®
Furthermore, he had imposed a measure to ensure that those who entered the video room
were consenting adults who wished to watch the pornographic videos and young persons
were not allowed in; thus, there was no cofnpelling reason to justify the restriction of his
freedom to expression.'” The European Commission was of the opinion that Mr. Scherer’s
arguments ‘raised serious issues of fact and law which required an examination of the
merits’.'”® Thus, it declared the application admissible (on the basis that it was not
manifestly ill-founded). Furthermore, it noteworthy that, the European Commission’s stance
in this case implicitly denies the protection of public morality as a strong justification for
restricting pornographic expression, especially in the case where there was no risk to
children.' The approach that the European Commission took in this case may be regarded
as a paradigm of the proportional regulation of pornographic expression, and is consistent
with the conceptual framework of Chapter 3 ~ which argue‘s that the regulatory measure
should prevent children from accessing pornography, whilst not curtailing the right to
freedom of expression of consenting adults. Due to the death of Mr. Scherer, the ECtHR did
not have a chance to consider this case. Had it done so, it might have given more protection
to the pornographic expression, in the circumstance that the defendant did take significant

steps to prevent children from accessing pornography.

Nonetheless, it is clear from Perrin — the most recent sexually explicit expression case
brought before the ECtHR - that, despite mentioning the protection of children, the ECtHR
still based its view on the rationale of the protection of public morality to declare that the
application was inadmissible. Considering the position of the ECtHR in Perrin, it could be
said that there would be no significant change to the ECtHR’s jurisprudence on sexually

; explicit expression. The ECtHR would carry on granting a wide margin of appreciation,

195 v, Switzerland (1992) No.17116/90, the Decision of the European Commission on Human
Rights; see also Scherer v. Switzerland (1994) No.17116/90, A287, para.26.
196 & v. Switzerland (1992) No.17116/90, the Decision of the European Commission on Human
Rights.
TR enwick, H., and Phillipson, G., supra, p.414.
% g, Swztzerland (1992) No.17116/90, the Decision of the European Commission on Human
" Rights.
19 enwick, H., and Phxlllpson G., supra, p.414.
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leaving the level of protection afforded to sexually explicit expression to be determined by

national authorities.2%

4.3 The Council of Europe’s Policies on Freedom of Expression on
the Internet and the Regulation of Internet Pornography

This section looks at the CoE’s policy initiatives in relation to freedom of expression on the
" Internet and the regulation of Internet pornography. It analyses the CoE’s policies within the
conceptual framework proposed in Chapter 3, with the intention of assessing the extent to

which the policy initiatives are in line with the conceptual framework.

It is important to note at the outset that the CoE’s policies come in the forms of the
Recommendation, the Resolution and the Declaration. The Recommendation sets a common
policy on a particular matter at which the member states of the CoE should aim. It may be
introduced by the Committee of Ministers® or Parliamentary Assembly.” The Resolution
is an administrative decision taken by the Committee of Ministers or introduced by the
Parliamentary Assembly.203 The Declaration is a statement concerning a particular issue
adopted by the Committee of Ministers.?* The Recommendation, the Resolution and the
Declaration of the CoE are regarded as important standard-setting documents loosely
bin(iing on the member states in the manner of political commitment, to which the member
states should attach importance when making or implementing relevant policies at state-
level. However, as these documents are advisory in nature and do not have a legally binding
effect, the implementation of poiicies set out in the documents depends mainly on the

member states’ willingness to comply. 2%

The CoE’s policies on freedom of expression on the Internet and the regulation of Internet
pornography can be roughly divided into four areas, namely (1) the general policy on
freedom of expression on the Internet; (2) the regulation of Internet content; (3) the
protection of children from harmful content on the Internet; and (4) the regulation of violent

and extreme pornography. .

" 20 gee Section 5.1.3.
20U Art, 15 (b) of the Statute of CoE.

202 Art. 22 of the Statute of CoE; In 1994, the Committee of Mmlsters decided to use the
denomination ‘Parliamentary Assembly’ instead of ¢ Consultative Assembly’. Recommendation of the
- Parliament Assembly is normally passed on to the Commlttee of Ministers for consideration.
203 Art, 29 of the Statute of CoE; The CoE, http: [/www.coe. mt/t/cm/adoptedTexts en,asp#P46 2532,
visited 17" September 2012.

204 Thid.,

205
The CoE,
http://www.coe.int/t/dgd/education/historyteaching/Results%SCAdoptedTexts%5CAdopted TextsIntr

o_en.asp, visited 17" September 2012; Akdeniz, Y.(2008), supra, p. 206.




- 106 -

4.3.1 The CoE’s policy on Freedom of Expression on the Internet

In Recommendation Rec(2001)8 on self-regulation concerning cyber content (self-
regulation and user protection against illegal or harmful content on new communications
and information services), and the Committee of Ministers’ Declaration on Freedom of

206

Communication on the Internet (Declaration 2003),”” their preambles state that:

‘Recalling the commitment of the member states to the fundamental right to freedom of
expression and information as guaranteed by Article 10 of the [ECHR] ...’

The preambles of Recommendation Rec(2006)12 on empowering children in the new
information and communications environment, Recommendation CM/Rec(2007)11 on
Promoting Freedom of Expression and Information in the New Informati'on and
Communication Environment and Recommendation CM/Rec(2008)6 on Measures to
Promote the Respect for Expression and Information with regard to Internet Filters state

that:

‘Reaffirming the commitment of member states to the fundamental right to freedom of
expression and to receive and impart information and ideas without interferencez(l))gy public

authorities and regardless of frontiers, as guaranteed by Article 10 of the [ECHR])’

The above statements show that, in general, the CoE considérs freedom of expression —
which ié enshrined in Art. 10 of the ECHR — as one of the crucial elements of its policies on
the regulation of Internet content. Thus, it encourages member states to make and implement
policies on the Internet at domestic level accordingly by avoiding imposing prior control on
Internet content.”® In general, it could be said that the CoE’s policies which urge member
states to take iIitO account ‘the right of freedom of expression when regulating Internet
content is consistent with the conceptual framework developed in Chapter 3, which suggests

that the regulation of Internet content should consider the right to freedom of expression.

2% Declaration 2003 was adopted by the Committee of Ministers on May 28, 2003 at the 840"
meeting of the Ministers’ Deputies.
207 Recommendation Rec(2001)8 on self-regulation concerning cyber content (self-regulation and
user protection against illegal or harmful content on new communications and information services)
https://wed.coe.int/ViewDoc.jsp?id=220387 & Site=CM; the Committee of Ministers’ Declaration on
“ Freedom of Communication on the Internet 2003
 https://wed.coe.int/ViewDoc.isp?id=220387&Site=CM;http://www.coe.int/t/informationsociety/docu
ments/Freedom®%200f%20communication%200n%20the%20Internet_en.pdf, visited 19" September
2012, . '
298 Recommendation Rec(2006)12 on empowering children in the new information and
communications environment, https://wed.coe.int/ViewDoc.jsp?id=1188541; CM/Rec(2007)11 on
Promoting Freedom of Expression and Information in the New Information and Communication
Environment, https://wed.coe.int/ViewDoc jsp?id=1188541; Recommendation CM/Rec(2008)6 on
Measures to Promote the Respect for Expression and Information with regard to Internet Filters,
?Otgtps://wcd.coe.int/v iewDoc.jsp?id=1266285, visited 19™ September 2012.
g Ibid, p.8. :
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Nonetheless, as stated clearly in the explanatory note of Declaration 2003, freedom of
expression on the Internet is subject to Art. 10 (2) of the ECHR. According to Principle 3,
member states still have power to impose restrictions on illegal content on the Internet (by
removing the illegal content from the Internet or blocking access to it), if they fulfil all
requirements set out in Art. 10 (2).'° According to the ECtHR’s jurisprudence on sexually
explicit expression examined in the previous section, by giving wide margin of appreciation
_to national authorities, the ECtHR gives leeway to member states to determine what types
of pornographic expression should be criminalised or allowed, and what restrictive measures
should be implemented to regulate pornography. Accordingly, despite the CoE’s policies on
the Internet affirming the right to freedom of expression on the Internet, the level of
protection affordable to Internet pornography still depends primarily on national
pornography-related laws and the discretionary power of national authorities of individual

member-states.”"!
4.3.2 The CoE’s policy on the Regulation of Internet Content

The CoE’s policies on Internet content distinguish harmful content (i.e. the content that
carries a risk of harm to physical, mental and moral development of children which inter
alia includes online pornography)®' from illegal content (i.e. the content which is deemed

213 This is consistent with the concept proposed

unlawful according to national criminal law).
in Chapter 3 in that, whilst it is necessary to control pornographic expression on the Internet,
the regulation of Internet pornography should make a clear distinction between two types of |
pornography. The first is pornography that may be regarded as harmful to minors, but not to
adults (legal pomography); the second is pornography that is deemed illegal under the
national pornogr:aphy-related law (illegal pornography).?'* These two distinct categories of

pornography require different regulatory approaches. The former needs restrictive measures

20 Explanatory Note of the Declaration on Freedom of Communication on the Internet 2003,

http://www.coe.int/t/informationsociety/documents/Freedom%200f%20communication%200n%20th

e%20Internet_en.pdf, visited 19" September, 2012, p.9.

211 See Section 5.1.3 and for an example case see Perrin v. UK (2005) No.5446/03, 2005-XI.

212 Recommendation CM/Rec(2009)5 on Measures to Protect Children Against Harmful Content and

_Behaviour and to Promote their Active Participation in the New Information and Communication

Environment, https://wed.coe.int/ViewDoc.jsp?id=1470045&Site=CM, visited 24" September 2012,
ara.2. .

B Recommendation Rec(2001)8, supra, preamble, para.9.

214 However, it should be noted that the conceptual framework in Chapter 3 suggests that only

pornographic materials that involve the use of real violence and cause serious bodily harm to

participants should be treated as illegal pornography. .By contrast,, ‘illegal pornography according to

national laws’ stated in Recommendation Rec(2001)8 may cover a broader category of pornography

such as, under the Obscene Publication Act, obscene pornography which may not involve the use of

real violence, but have morally corrupting effects on viewers.
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to prevent children — but not consenting adults — from accessing it; whilst the latter demands

legal enforcement to suppress its availability as it should not be accessible to anyone.*'®

Regarding the regulatory modes of Internet content, the CoE advocates co-regulatory and
sélf-regulatory approaches, 'S rather than the purely state regulation.’'’ Recommendation
Rec(2001)8 urges member states to encourage the establishment of an organisation which
. has representatives from ISPs, content providers and users to regulate content on the Internet
through the enforcement of a regulatory mechanism and codes of conduct.?® It also
reéommends that member states set up a content complaint system (e.g. hotline) to allow the
public to report possible illegal online content; and that the complaint system works in co-
operation with the relevant public authorities.?"’ The‘ Internet Watch Foundation (IWF) of
the UK can serve as an example of the co-regulatory approach. The IWF is a private
regulatory organisation established by the Internet industry (it is sometimes referred to as an

220 which provides a hotline to receive reports of unlawful

industry self-regulatory body)
content, and works in co-operation with ISPs and state agencies — such as the Home Office
and police ~ to remove or suppress illegal content on the Internet (i.e. child pomography,
obscene and extreme pornographic content). Although the IWF may be seen as an
institutional model of the Internet content regulatory body which the Recommendation
Rec(2001)8 envisages, it is subject to certain criticisms, particularly its lack of
accountability to the public and legitimacy to judge the illegality of content. (This issue will

be discussed in more detail in Section 5.4.1.)

Apart from the establishment of a private regulatory body, Recommendation Rec(2001)8
urges the member states to encourage the Internet industry, by working in co-operation with
the aforesaid org‘anisation, to establish a set of content descriptors in order to provide neutral
labelling of the content system (or rating system). The labelling system could help content
providers to identify whether their websites have pornographic content.”' In addition,
member states should encourage a wide range of search tools and filtering profiles, enabling
Internet users to select content in accordance with content descriptors.222 This would allow

Internet users to choose for themselves and their children what types of content they/their

" 215 See Section 3.6.
.2'$ For the definitions of co-regulation and self-regulation see Section 3.7.

27 principle 2 of the Declaration 2003.

28 Explanatory Note of the Declaration 2003, supra, p.8; Recommendation Rec(2001)8, paras.1-5.
- 2Y1bid,, paras.12,14.

220 However, it is interesting to note that the IWF does not have a representative from Internet users.
This is different from what Recommendation Rec(2001)8 suggests.
22! Apart from pornography, the content descriptor may identify violent content, the use of tobacco or
alcohol, gambling and content which allows unsupervised contact and anonymous contact between
adults and minors. Recommendation Rec(2001)8, para.7.
2 1bid., para.9.
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children want or can view or should avoid.””> However, most importantly, filtering should
be applied by users on a voluntary basis.”? This policy is consistent with Principle 3 of
Declaration 2003, which proposes that public authorities should not employ ‘general

blocking or filtering measures’ to deny access to content on the Internet. %

Recommendation CM/Rec(2008)6 on Measures to Promote the Respect for Freedom of
_ Expression and Information with regard to Internet Filters also provides interesting policies
on filtering systems. It comments that Internet users’ awareness, understanding of and
ability to effectively use Internet filters are of great importance, as these factors would allow
them to exercise the full right to freedom of expression.”® Thus, it recommends that users
be informed when the filtering system is active and, where appropriate, be able to activate or
de-activate such filter.?” It suggests that public authorities refrain from operating Internet
content filtering and from imposing nationwide general blocking, unless the operation of a

filter meets all requirements enumerated in Art. 10 (2) of the ECHR.ZZ‘8

Internet users should have a channel through which to challenge the blockmg of content and
to seek clarification and remedies.””” Furthermore, it is important for the filtering scheme to
be transparent; thus member states, in co-operation with the private sector and the civil
society, should develop and promote a minimum level of information, informing Internet
users of the techniques the filter in question uses (e.g. inclusive filtering (a white list),”°
exclusive filtering (a black list),”' keyword blocking,** content rating-based filtering”

combination thereof), and provide information to explain the grounds on which specific

t

23 Ibid., paras.6-8.
2 Ibid., para.10 -

25 Principle 3, Declaration on Freedom of Communication on the Internet 2003; However, this
recommendation does not prevent public authorities from installing filtering software on computers at
school or libraries in order to protect children against harmful content.

226 Recommendation CM/Rec (2008)6, supra, para.l.

27 1bid,

8 Ibid., para.3.1.

29 Recommendatzon CM/Rec (2008)6, supra, para 1; the IWF has a channel for an Internet user or a
content provider to challenge the blocking or removal of content. See Section 5.4.1.

20 The ‘white-list blocking’ means that the Internet users are allowed to access only websites on the
lists. Other websites are blocked. See Deibert, J.R., and Villeneuve, N., ‘Firewalls and Power: An
Overview of Global State Censorship of the Internet’, in Klang, M., and Murray, A.D. (eds.), Human

“ Rights in the Digital Age (Glasshouse, London, 2005), pp.111-124, 112.

B! The ‘black-list blocking’ is a filtering technique which allows Internet users to access most
websites except websites on the black list. See ibid.

2 The keyword blocking® blocks access to a website or a webpage if such website or webpage

. contains a forbidden keyword. See ibid.

233 The filtering software operates in conjunction with a particular content rating scheme. This means

that a content provider has to rate or label his/her website or webpage. For example, a website is

labelled inappropriate for children dué to sexually explicit content. When children try to access this
website, the filtering software will check the label of the website in question. When the software finds
that website has a label indicating that it contains sexually explicit content, it will automatically block

access to such website. For more information see Section 5.4.2.
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online content is filtered out. ®* This policy is in line with Recommendation
CM/Rec(2007)11 on Promoting Freedom of Expression and Information in the New
Information and Communication Environment, which suggests that the governments of the
member states, the private sector and the civil society should develop common standards
and strategies to promote transparency, and to give guidance and assistance to individual
Internet users on the blocking and filtering of con‘tent.235 It is also important for the
~ governments of the member states to raise public awareness of how Internet filters may limit

freedom of expression.?*

As can be seen from Recommendation Rec(2001)8, the CoE recommends that the power to
control access to Internet content — which is not illegal — should be mainly in the hands of
end users.”’” Rating and filtering systems should be developed, with the support of the
governments of member states, private sector and civil society, to meet this demand. This
policy appears to be consistent with the concept of freedom of expression, as Internet users
should be free to select whatever online content they wish to view, and the state should
abstain from interference with such selection. The Internet Content Rating Association
(ICRA) might provide an example of such a labelling system. However, the problém with
the ICRA is that not many content providers use it; and, at present, the Family Online Safety
Institution (FOSI) — the organisation which operated the ICRA — has stopped providing the
ICRA label without giving a clear reason. Commercial Internet filtering software may have a
problem of over-blocking, thus preventing Internet users from accessing useful information.

(This issue will be discussed in more detail in Section 5.4.2.)

4.3.3 The CoE’s policy on the Protection of Young Internet Users

It was argued in Chapter 3 that the protection of minors against pornography, which may
have detrimental effects on their moral development understanding of sex and sexuality, is
an important justiﬁéation for the restriction of pornography. 2% However, it is equally
important that the measures adopted to safeguard minors should not excessively interfere
with consenting adults’ freedom to pornographic expression. The CoE seems to have
policies which are consistent with this principle. Recommendation Rec(2001)8 urges
* member states to encourage content providers and ISPs to use conditional access tools, such
"as age-verification systems, personal identification codes, passwords, encryption and

decoding systems or access via cards with an electronic code.

34 Recommendation CM/Rec (2008)6, supra, paras.1.1, 1.2.

35 Recommendation 