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Abstract

Following on from the EU Megaproject COST-Action research, which suggests a
correlation between SPE’s and Megaproject performance, this thesis focuses on the
roles played by SPEs for the Formal Governance of Infrastructure Megaprojects

(FGIM).

The financial and accounting aspects are the primary focus of the of the explicit
knowledge on SPEs. Governance is under-investigated and often implied by expert
negotiators and designers of SPEs. This research focused on the critical role of SPEs
for the FGIM. The thesis makes explicit the complex governance mechanisms under

which infrastructure megaprojects operate.

The first part of the research describes what SPEs are and what are they for. The
existing knowledge about SPEs is scattered in different knowledge domains, e.g. the
understanding of what is an SPE in the real estate is different to the one in
infrastructure megaprojects, or in transfer pricing. The thesis provides a universal
definition of SPEs integrating different perspectives and uses: “The Special Purpose
Entity is a fenced organisation having limited pre-defined purposes and a legal
personality.” The thesis distinguishes between various types of SPEs, and it focuses
on the ones that are most relevant to the FGIM: the project companies and the industrial

vehicles.

The second part of the research extends the unit of analysis, from the SPE toward the
extended contracting network in megaprojects. SPEs are part of a wider governance
architecture involving critical megaproject stakeholders, including sponsors, lenders,
off-takers, key supplier and contractors. Consistently, the SPE’s influence on FGIM
cannot be instigated in a vacuum, but it requires a systemic consideration of several
formal instruments complementing the SPEs. The research gives consideration to the
systemic contracting structure to highlights how investors control SPEs, and how SPEs

govern a relevant portion of the contracting network in megaprojects.
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1.Introduction

1. Introduction

1.1. Background

Infrastructure megaprojects are large-scale investment projects having a significant
impact on the economy, society and environment (Section 2.2). Their performance
extensively depends on the quality of their governance (Sections 4.5). Typically, the
FGIM is framed by formal instruments and institutions such as contracts, public
concessions, financial securities and ad hoc organisations (Section 4.6). This thesis
focuses on the so-called Special Purpose Entities (SPEs), also called Special Project
Vehicles (SPV), as they play critical roles in the FGIM. SPEs are extensively used to

support joint ventures or structured financial transactions.

The existing literature considers SPEs almost exclusively for their financial, legal and
accounting functions (Chapter 3). This thesis addresses a relevant gap in knowledge

concerning the role that SPEs play for the FGIM.

This thesis acknowledges that there is vast implicit and undisclosed knowledge about
the FGIM of megaprojects and SPEs. This knowledge is essential for the appropriate
negotiation and design of the FGIM of “off-balance sheet” infrastructure megaprojects
(Section 1.5). The research critically evaluates the core principles underlying the
FGIM of off-balance sheet infrastructure. The theory formulated in this thesis
facilitates the negotiation and design of infrastructure megaprojects and, subsequently,

it improves their likelihood of success.

1.2. The Special Purpose Entity

The term “SPE” refers to many types of organisations. Usually, SPEs support
sophisticated financial transactions. For instance, SPEs are used extensively in
“structured finance”, including: securitisation, leasing, factoring (Basel Committee on
Banking Supervision, 2009). Additionally, SPEs are employed for tax and accounting
purposes. The SPEs are also used as incorporated vehicles to support projects; in

particular, project finance and Public Private Partnerships (PPPs).

This thesis highlights the inconsistency between the existing definitions of SPEs.

Depending on the specific application considered (e.g. securitisation, tax
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1.Introduction

considerations, project finance), the existing definitions tend to be specific and
empirical. This thesis includes an extensive literature review to define and describe the
SPEs (Chapter 3). The research identifies three main perspectives corresponding to the
legal, financial and project management knowledge-domains. Each domain tends to

employ a different perspective and focuses on defining and describing the SPEs.

Key Characteristics Of 3 Domains Intentionally an Off-
interception Balance Sheet
Instrument

* Is a Fenced Entity (Risk, Assets, Liabilities)

» Has Limited and Pre-defined Purposes

. Legal Domain
» SPE has legal personality 9 !

Megaproject sub -Domain

(Infrastructure Related Activities
design & delivering, operating, other
services). Mostly Project Financing
and Public-Private Partnership

Financial Domain

Project Management sub-
Domain

Financial Vehicles
supporting structured
financial transactions

Figure 1-1: Knowledge domain sets associated with the SPE and defining characteristics

The literature review compares these domains and introduces a unifying definition of
SPE. Figure 1-1 summarises the comparison of the three domains and the rationale
used to filter the key features of any SPEs. The comparison enabled the author to
identify essential, cross-cutting features of any SPEs, i.e. the ones that are recognised
by all knowledge domains. Consequently, an SPE can be defined as: "a fenced
organisation having limited pre-defined purposes and a legal personality" (Sainati,

Brookes & Locatelli, 2016).

The SPE is an organisation having three distinctive features:

1. Fenced entity: SPEs are “Self-Fenced organisations” or “Orphan Entities” having
their ownership share settled on a trust (Basel Committee on Banking Supervision,
2009; United Nations Economic Commission for Europe (UNECE), 2011). There are

legal mechanisms to isolate assets, liabilities, and risks associated to the SPE; which
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1.Introduction

are essential for most of the SPE activities including: securitisation (Fabozzi, Kothari
& others, 2008) and Project Finance (PF). Another key aspect is the “bankruptcy
remoteness” principle, isolating SPEs from the risk of bankruptcy arising from its

originators (Sewell, 2006).

2. Limited and pre-defined purposes: SPEs are instrumental to achieve specific
objectives determining their lifetime. Once the SPE performs the predefined purposes,
it ceases to exist; e.g. it becomes another type of organisation (which can also happen
in PPP megaprojects). In legal terms, SPEs have “scope limitations” in accordance
with their article of incorporation and contractual provisions (Caselli & Gatti, 2005).
Usually, in megaprojects, the “shareholders agreement” sets the predefined purposes

of the SPE.

3. Legal personality: SPEs are incorporated companies (Basel Committee on Banking
Supervision, 2009). Depending on the jurisdiction, they can assume one of the possible
legal forms: e,g, trusts, partnerships, limited liability partnerships, corporations and
limited liability companies (Basel Committee on Banking Supervision, 2009; Feng,
Gramlich & Gupta, 2009). The legal personality is an essential status to enable the

other distinctive features.

In megaprojects, SPEs are employed for two main purposes, which are sometimes
combined, namely: Project Finance (PF) and project partnering.

PF is: “the raising of funds on a limited-recourse or nonrecourse basis to finance an
economically separable capital investment project in which the providers of the funds
look primarily to the cash flow from the project as the source of funds to service their
loans and provide the return of and a return on their equity invested in the project”
(Finnerty, 2013). PF gives financial advantages for the project shareholders increasing
their capability to raise more capital at a lower cost (Finnerty, 2013). PF transactions
require lengthy due diligence and negotiation processes at the beginning of the project
(i.e. conceptual design, planning). This is necessary because external financiers want
sufficient guarantees to legitimate the increase of leverage and decrease the cost of
debt. Risk identification and transfer are the most important aspects. These aspects are

addressed by specific contracting mechanisms (e.g. offtake contracts) supporting the
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viability of the project. In PF, SPEs are used to isolate the project risks and to create a

central point of responsibility.

Duration of the
partnership

Incorporating vehicle

Partnership
(general meaning)

Either short-medium-
long term

It can be either incorporated or not.
It can be based on a variety of options including
contracts, SPEs, fiduciary relation.

Corporate
Partnership/ Joint
Venture

Medium-long term

It is based on an incorporated company.

In can involve a variety of ownership models, including,
co-ownership of a subsidiary, mutual exchanges of
shares, mergers and acquisitions.

Usually, it is based on shareholder agreements (i.e. a
contract).

Project Joint
Venture

Short-medium term (e.g.
design of a new product,
construction of an
infrastructure)

It is based on an incorporated vehicle, namely the SPE.

Public-Private

Short-medium term (e.g.
design of a new product,

It can be either incorporated or not; it depends on the
specific case considered. The term PPP is generic.

Partnership construction of an However, often PPPs are based on incorporated
infrastructure) companies, namely SPEs.
The consortium alone does not require an incorporated
vehicle. However, the consortium can be combined with
an incorporated vehicle to realise sophisticated
attribution of risks and responsibilities among partners.
. The consortium is based on two layers of agreements:
Short-medium term (e.g. | . o .
. . internal agreements (between the parties involved in the
Consortium construction of an

consortium) and external (between the consortium and
the external stakeholders, e.g. client). The consortium
implies different forms of joint liability that partners
have in the eyes of external contracting agents.
Expressions such as “join liability”, “several liability”

indicate different consortium approaches.

Table 1-1: Different types of partnership

infrastructure)

Project partnering focuses on the synergies among project stakeholders by aligning
their interests (Clifton & Duftield, 2006). There are several types of partnerships: PPP,
corporate partnership, joint venture, consortium (Grimsey & Lewis, 2007). Table 1-1
presents the main differences according to two main drivers: duration of the
partnership and incorporating vehicle. In megaprojects (and in infrastructure projects
in general), the public and private agents might establish a partnership leading to so-
called Public-Private- Partnerships (PPPs). In PPPs, the SPEs are the legal entities

incorporating the joint ventures between the public and private agents.
1.3. Identification of gaps in the literature

At the beginning of the research, the author employed an extensive bibliometric

analysis to identify the gap in the literature (Sainati, Brookes & Locatelli, 2017). This
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approach involved identification and analysis of 2166 journal papers, based on a set of
keywords as further described adopting (Pittaway et al., 2004) approach, and the
papers were filtered and ranked according to their title and abstract. The most relevant
documents were then reviewed. A significant sample (i.e. about fifty) of relevant
documents was used to map existing literature. Using their abstract, title, and
keywords, the author classified them into two main dimensions: discipline and topic.
Discipline refers to the journal, for example when papers were published in the
International Journal of Project Management they were classified as project
management disciplines. Topics refer to specific themes, often cross-disciplines. The
topics were determined from the open-coding (Corbin & Strauss, 2015). Figure 1-2

summarises the reviewed literature.

Topics

—— Decreasing

procurementand| Project Project | Publications
Supply Chain Financing | Governance .
configuration available

Knowledge Risk
nd tecnology| Management
transfer  |(mostly trasfer)

Securization| Strategic
andtaxes | Alliances

Economy and Ranking: N.
finance Publications

General
management

Legal

Product
Development

Disciplines

Social Behaviours

Contracting #ND

Project
management

Decreasing Publications available Gaps

Figure 1-2: Gaps in the literature concerning SPEs

The bibliometric analysis enabled the author to map and identify existing gaps in the
literature (Sainati, Brookes & Locatelli, 2017). There are numerous publications
concerning the legal, financial and accounting proprieties of SPEs, particularly for
commoditised transactions such as mortgage securitisation. In project management,
SPEs are often mentioned concerning PF and procurement. The literature review
(Chapter 3) confirmed that SPEs are well known for their financial and accounting

characteristics.
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The most significant gap is about governance. Governance is defined as “the processes
of interaction and decision-making among the actors involved in a collective problem
that leads to the creation, reinforcement, or reproduction of social norms and
institutions” (Hufty, 2011). The gap is also relevant because some SPEs have a critical
role in the FGIM (Section 5.2.2). In PF, SPEs regroup the most relevant enforcing
instruments, including: public concession and guarantees, licenses and environmental
permits, loan agreement, EPC contract, offtake agreement, and supply agreement.

Taken together, these instruments shape the FGIM.

The FGIM is a crucial determinant of project performance (Miller et al., 2001).
Megaprojects involve several stakeholders working towards common objectives.
FGIM provides a shared decision-making framework, allowing them to cooperate

effectively. It also assigns roles and responsibilities to project stakeholders.

1.4. Research aim and objectives

The literature review led to the identification of the research aim and objectives.
Starting from the input of the Megaproject COST Action (Section 2.4), the initial
purpose was to understand why and how the incorporation of SPEs leads to improved
construction performance in megaprojects. The formal governance was identified as a
potentially important variable affecting the performance of megaprojects.

Consequently, the author focused on the formal governance of SPEs in megaprojects.

The focus on SPEs and their implications for the FGIM is consistent with the gap
identified in the literature. The preliminary bibliometric analysis (Sainati, Brookes &
Locatelli, 2017) showed that SPEs are widely investigated in financial and accounting
terms while there are limited publications as far as the FGIM is concerned. The
literature review highlighted the relevance of formal governance for megaproject

performance. Therefore, the author decided to focus on the role of SPEs for the FGIM.
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Research Aim: To identify how SPEs influence the Formal Governance of

Infrastructure Megaprojects (FGIM).

Research Objectives (ROs)

The research aim is broken down into four detailed objectives:

1. Provide a classification of the existing types of SPE;

2 Identify which types of SPE play a role in the FGIM;

3. Identify the functions provided by SPEs for infrastructure megaprojects;
4 Develop a theory that explains how SPEs influence the FGIM.

1.5. Scope of the research and limitation of the Study

The research investigates the role played by SPEs for the FGIM. The scope considers
the contracting and organisational structures of SPEs and the enforcing instruments
(e.g. securities, contracts, concessions, licenses) associated with them. The
infrastructure analysed encompasses different sectors including transportation, power,
oil & gas, telecommunication and waste. The research focuses mainly on the oil & gas
and nuclear industries because these sectors are particularly informative for the

research area considered.

The research has three main limitations. Firstly, it focuses exclusively on the formal
governance of off-balance sheet financed megaprojects. Off-balance sheet financing
is defined as: “If the investor has to raise the debt and then inject it into the project,
this will clearly appear on the investor's balance sheet. A project finance structure
may allow the investor to keep the debt off the consolidated balance sheet, but usually
only if the investor is a minority shareholder in the project-which may be achieved if
the project is owned through a joint venture. Keeping debt off the balance sheet is
sometimes seen as beneficial to a company's position in the financial markets, but a
company's shareholders and lenders should normally take account of risks involved in
any off-balance-sheet activities, which are generally revealed in notes to the published
accounts even if they are not included in the balance sheet figures, so although joint
ventures often raise project finance for other reasons (discussed below), project
finance should not usually be undertaken purely to keep debt off the investors' balance

sheets." (Yescombe, 2013)
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Off-balance sheet megaprojects involve SPEs having a relevant impact on FGIM.

Consistently, the author focused solely on this type of megaprojects.

The research scope focused on the phenomenon under investigation (i.e. how SPEs
influence the FGIM). Initially, the research focused on the connection between the
fundamental constructs, namely megaproject, governance, and SPE. The unit of
analysis evolved during the research consistently with the RAIGT (Section 6.3).
Section 6.3 describes more in detail the evolution of the unit of analysis, outlining the
research scope and its limitations.

The research focuses exclusively on formal governance for pragmatic reasons, as
further explained in Chapter 5. Consistently a significant limitation in scope concerns

the “informal” or “soft” aspects of governance.

1.6. Structure of the thesis
The thesis includes the following Chapters:
1. Introduction;

2. Literature Review (A). Megaprojects and their performance;

3. Literature Review (B). What we know and what we don’t about SPEs in
Megaprojects;

4. Literature Review (C). The governance of infrastructure megaprojects;

5. Research methodology;

6. Results (A). Types and functions of SPEs in megaprojects;

7. Results (B). How SPEs influence the FGIM;

8. Conclusion.

Chapter 1 “Introduction” provides an overview of the dissertation.

Chapter 2 "Literature Review (A): Megaprojects and their performance" describes the
Megaproject characteristics and their performance. Chapter 2 introduces the results of

the Megaproject COST action that paved the way for the current doctoral research.

Chapter 3 “Literature Review (B). What we know and what we don’t about SPEs in
Megaprojects” focuses on the concept of SPE. Chapter 3 presents the literature review

concerning the adoption of SPEs in infrastructure megaprojects. Chapter 3 describes
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the different understandings of SPEs according to the legal, financial and project
management domain. Chapter 3 includes a comparison between these domains and

provides a unifying (or universal) definition of SPE.

Chapter 4 “Literature Review (C). The governance of infrastructure megaprojects”
provides an extensive literature review concerning the governance. Chapter 4
introduces basic definitions from two relevant theoretical traditions, namely public
governance and corporate governance. Chapter 4 summarises the most relevant
governance theories for the current study; most of these theories were formulated in
the context of cooperate governance. Chapter 4 describes the state of the art of project
governance, which is an emerging literature stream that is grounded in the concepts
and theories developed in corporate governance. Chapter 4 describes the peculiarities

and challenges of project governance in megaprojects.

Chapter 5 “Research methodology (A), general design™ describes and justifies the
research methodology. Chapter 5 summarises the gap in knowledge introduced by the
literature review Chapters (Chapters 2- 4), and it introduces the research aim and
objective. Chapter 5 includes the philosophical assumptions, method selection,
research design and the rigour criteria. The research employs a pragmatist-
interpretative paradigm, with an inductive strategy and Research Approach Informed

by the Grounded Theory (RAIGT).

Chapter 6 “Results (A). Types and functions of SPEs in megaprojects” addresses RO1
to RO3. In particular, Chapter 6 describes the classifications for the SPEs and the SPE-
functions. The classifications of SPE enabled the author to identify four main types of
SPEs that are employed to support infrastructure megaprojects, namely: project
companies, industrial vehicles, intermediate SPEs and jurisdictional shell companies.
Chapter 6 describes in detail the features of these types of SPE including their
functions and their relevance for FGIM. Chapter 6 concludes that only two types of
SPEs have a relevant influence in the FGIM, namely the project company and the

industrial vehicle.
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Chapter 7 “Results (B). How SPEs influence the FGIM” addresses RO4. Chapter 7
describes and discusses the governance theory describing how SPEs influence the

FGIM (RO4). The theory integrates the results that have been described in Chapter 6.

Chapter 8 “Conclusion” highlights the contribution to knowledge of the PhD
research. Chapter 8 reflects on the original gap in knowledge, research aim and the
objectives. Chapter 8 summarises the research results and describes how these
contributed to the research objectives, and ultimately to the overarching research aim.
Chapter 8 highlights the conclusion of the research including the theoretical and

practical implications, the relevance of the research, and further research.
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2. Literature Review (A). Megaprojects and their

performance

2.1. Chapter Overview

The current Chapter introduces megaprojects and their performance. Section 2.2.
describes the key features of megaprojects, i.e.:

e Economic size (Section 2.2.1);

e Physically-tangible outcome (Section 2.2.2);

e Impact on the context (Section 2.2.3);

¢ Government involvement and political relevance (Section 2.2.4);
e Organisational complexity and heterogeneity (Section 2.2.5);

e Long-time commitment (Section 2.2.6);

e Vast uncertainty and risk (Section 2.2.7);

e Challenging investment (Section 2.2.8);

e Megaprojects as programmes (Section 2.2.9).
Section 2.3 describes the literature concerning the performance of megaprojects.

Section 2.4 describes a relevant research on the megaproject performance. The study

was significant because informed the current thesis.
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2.2. Megaprojects

According to Wee, there are various synonymous to megaproject including: major,
large engineering, and giant projects(Wee, 2007). There are several definitions of
megaproject, which are empirical and empirically based (Ruuska et al., 2011). An
example of definition is: “a mega-project is an investment of $1B or more to build the
physical infrastructures that enable people, resources, and information to move within
buildings and between locations throughout the world” (Davies, Gann & Douglas,
2009).

Nowadays, the megaproject can be considered as an emergent literature stream in the
project management domain (Shen, Zeng & Tam, 2017). Most scholars agree that
some relevant examples of megaprojects are: Channel Tunnel (Chang, 2013), Big Dig
(Greiman, 2013), Panama Chanel (van Marrewijk et al., 2016; van Marrewijk & Smiits,
2016), Olkiluoto NPP, Flamenvielle NPP (Ruuska et al., 2011), Nabucco Pipeline
(Baev & Overland, 2010), high-speed rail (Flyvbjerg, 2014). During the last decades,
scholars provided different definitions to cluster these examples in a unique family of
projects. This clustering was due because megaprojects shared unique challenges that
cannot be resolved with traditional and operative project management tools (Miller et
al.,2001). Megaprojects require specific capabilities and techniques to overcome their

associated challenges.

The current literature review considered nine features characterising megaprojects: (1)
economic size, (2) physical-tangible outcome, (3) impact on the context, (4)
government involvement and political relevance, (5) organisational complexity and
heterogeneity, (6) long-time commitment, (7) vast uncertainty and risk, (8) challenging
investment, (9) megaprojects as programmes. The following subsections describe

these nine features.

2.2.1. Economic Size

Some popular definitions of megaproject focus on the economic size. Often 1B$ of
capital cost is considered the threshold discriminating megaprojects to smaller projects
(Davies, Gann & Douglas, 2009; Merrow, 2011). Some authors disagree with the 1B$
cost threshold. Wee considers the threshold of 500MS$ instead of 1B$ (Wee, 2007).

30



2.Literature Review (A). Megaprojects and their performance

Other authors consider megaprojects as multi-billion projects (Koppenjan, 2005;
Turner, 2009). On the contrary, Flyvbjerg implied than megaprojects can be smaller
including a project costing 1,5 million $ in a megaproject dataset (Flyvbjerg, 2003).

2.2.2. Physical infrastructure

Another point of disagreement is whether the outcome of megaprojects is limited to
physical infrastructure. Some authors argue that megaprojects are necessarily physical
infrastructures (Davies, Gann & Douglas, 2009). Similarly, Flyvbjerg describes
megaproject as “physical animals” (Flyvbjerg, 2003). Often, this limitation is implied
since megaprojects are described for their vast impact on the environment (Orueta &
Fainstein, 2008). According to Gellert & Lynch, there are four types of megaprojects:
infrastructure, extraction (e.g. mineral, oil & gas), production (i.e. complex and large
facilities), consumption (e.g. real estate developments, attraction parks), (Gellert &

Lynch, 2003)

Conversely, there are intangible projects that cost more than either 100M$, 500M$ or
1BS$. Some product development projects cost more than 1BS$, e.g. some research and
development project, in the pharmaceutical (Jacob & Kwak, 2003), defence (e.g.,
Manhattan Project) or in the aerospace industry. These projects are often considered
megaprojects. In reality, these megaprojects can be considered only partially
intangible. Although their ultimate deliverable is intangible (e.g. design, software,
event), these megaprojects require special infrastructure, facilities, equipment,
laboratories. The Olympic games are similar examples where the outcome is
effectively a mega-event, but most of their budget is spent on infrastructure and

urbanisation projects (Miiller, 2011).

This thesis considers only infrastructure megaprojects. Infrastructure is a special class
of asset described by the following features (Della Croce & Gatti, 2014):

o “Long-term assets with long economic life;

e Low technological risk;

e Provision of key public services,

e Strongly non-elastic demand,;

e Natural monopoly or quasi-monopoly market contexts;
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o High entry barriers;

e Regulated assets;

o Frequent natural hedge against inflation,

o Stable, predictable operating cash flows,

o Low correlation with traditional asset class and overall macroeconomic

performance.”

2.2.3. Impact on the context

Megaprojects are not just a larger version of projects (Flyvbjerg, 2014). They are
designed to change the structure of society, economy and environment (Flyvbjerg,
2014; Griin, 2004; Miller et al, 2001). This justifies the direct involvement of

governments or other relevant institutions.

There are several examples showing the impact that megaprojects have on context. For
instance, the Big Dig was a massive re-urbanisation project having profound
economic, environmental and social implications for the city of Boston, in
Massachusetts USA (Greiman, 2013). Another remarkable example was the Olympic
games in Athens in 2004 (Kasimati & Dawson, 2009). Nowadays, the Athens’s games
are considered as a big failure for the economic implications that led Greece almost to

the default.

Megaprojects have the potential to change the context in which they are placed, having
implications for the population and territory, usually at a national or international level
(Merrow, 2011). This feature makes megaproject radically different to smaller
projects. The impact on the context is particularly relevant for the notion of
performance that is discussed in Section 2.3. In particular, the impact on the context is
an essential determinant to justify the extension of the traditional project performance

framework towards something broader in scope and time as described in Section 2.3.

2.2.4. Government involvement and political relevance

The Government is almost always involved in megaprojects (Koppenjan, 2005;
Turner, 2009). Additionally, megaprojects are under public scrutiny, and public

acceptance influences their timing and performance (Klakegg, Williams & Shiferaw,
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2016; van Marrewijk et al, 2008). Some megaprojects can involve multiple
governments, for example, the oil & gas pipelines (Ciarreta & Nasirov, 2012; Hill,
2004; Rui et al., 2017), or large transportation projects such as the “Western Europe-

Western China International Transit Corridor” (Gatev & Diesen, 2016).

Theoretically, there could be purely private megaprojects. In practice, megaprojects
usually involve governments for their relevant impact on the economy, society, and
environment. Merrow scrutinised 318 industrial megaprojects, many of them were
private, but the Governments of the countries involved always played a critical role,
(Merrow, 2011). Sometimes, the oil & gas infrastructures are promoted, financed and
owned by private institutions. Even in these cases, the Government played a central
role, e.g. in the petroleum concessions (Open Oil, 2012). Similarly, the Hinckley Point
C project is supposed to be privately financed and owned, but in practice, it requires
the strong support from the Government (Ansar & Flyvbjerg, 2016; Flyvbjerg, 2017).
The British government support Hinkley Point C by (Cernoch & Zapletalova, 2015):
e Ratifying bilateral agreements;
e Regulating the new build in the UK}
e Securing the price of electricity for the project employing mechanism called
“contract for difference”;

e Providing a guarantee scheme to private lenders in case of project default.

The involvement of the Government is not only justified by the public relevance of
megaprojects, but also for their symbolic nature. Megaprojects tend to be captive for
policymakers. They are symbolic because of their colossal size and the technical
challenges they overcome (Priemus, Flyvbjerg & Wee, 2008). This symbolic feature
is called “technological sublime” (Nye, 1996). Flyvbjerg identifies the other types of
sublime and for each of them he provides a definition, as summarised in Table 2-1.
These sublimes explain the rhetoric discussion polarising the political parties in public
policies and debates (Priemus, Flyvbjerg & Wee, 2008). The sublimes make

megaproject captive for policymakers and for public debates.

33



2.Literature Review (A). Megaprojects and their performance

Type of Sublime Characteristic
The excitement engineers and technologists get in pushing the envelope
Technological for what is possible in longest-tallest-fastest types of projects

The rapture politicians get from building monuments to themselves and for
their causes, and from the visibility, this generates with the public and
media

The delight business people and trade unions get from making lots of
money and jobs off megaprojects, including money made for contractors,
Economic workers in construction and transportation, consultants, bankers, investors,
landowners, lawyers, and developers

The pleasure designers and people who love good design get from
building and using something very large that is also iconic and beautiful,
such as the Golden Gate Bridge

Table 2-1: Types of sublime in megaprojects, (Flyvbjerg, 2014)

Political

Aesthetic

2.2.5. Organisational complexity and heterogeneity

A key feature always emphasised is the organisational complexity. Megaprojects are
(Koppenjan, 2005; Turner, 2009):

o “A multibillion-dollar infrastructure”;

o “Usually commissioned by governments”;

o “Usually delivered by private enterprises’;

e “Characterized as uncertain, complex and politically sensitive”’;

o “Involving large number of partners.”

Scholars emphasise organisational complexity both in structural and inherent terms.

Structural complexity considers two factors: the number of actors and their
interdependence (Baccarini, 1996; Williams, 1999). Megaprojects are delivered by
several private and public institutions, which are mutually interrelated by different
layers of interdependence. Usually, the concept of structural complexity is applied to
the project network, which is the temporary organisation made of different institutional
stakeholders. Inherent complexity refers to the intrinsic complex nature of
organisations. According to Gidado, there are three main dimensions of inherent
complexity: technical complexity, task difficulty and analyzability (Gidado, 1993).
Complex organisations are inherently complex if they require exceptional skills,
knowledge, and equipment to be represented or understood. This definition of
complexity considers the uncertainty as a determinant of complexity, which is not the

case in structural complexity. Megaprojects are characterised by large uncertainty, also
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concerning the relationships among the project stakeholders (Miller et al., 2001;
Ruuska et al, 2011). This uncertainty makes them inherently complex in

organisational terms.

The organisational complexity of megaprojects has significant implications for project
management. Firstly, organisational complexity implies a multifactor and multi-
stakeholder decision-making process (Aaltonen & Kujala, 2010). Different
stakeholders tend to have different objectives. Successful megaprojects require an
appropriate decision-making framework minimising the detrimental effects of conflict
of interests (Aaltonen & Kujala, 2010). They also require the reconciliation and
harmony of the different cultures and values expressed by the variety of stakeholders
(Ruuska et al., 2011). Secondly, organisational complexity provides challenges for
project management: "foo many stakeholders and stakeholder fragmentation; cost
overruns and the risk of accidents and attacks, massive externalisation of costs to
third-party stakeholders, concentration of wealth and corruption; and inflated

expectations and biased projections” (Van de Graaf & Sovacool, 2014).

Organisational complexity and heterogeneity are fundamental concepts for this
research. Chapter 4 builds on the organisational complexity and further discusses the

topic of project governance and organising in megaprojects.

2.2.6. Long-time commitment

Another feature of megaprojects is the long-time commitment (Brookes et al., 2017).
Megaprojects usually necessitate years for their conception, planning and negotiations
(Eweje, Turner & Miiller, 2012). Then, their construction can last decades (Flyvbjerg,
2003; Griin, 2004), and the operative lifecycle of megaprojects can last generations.
Often megaprojects last for a longer than their stakeholders, or average type of
organisations (Brookes ef al., 2017). Although the time dimension of megaprojects is
quite extended, their planning and execution are often characterised by a context of

urgency (Hassan, Mccaffer & Thorpe, 1999).

2.2.7. Vast Uncertainty and Risk
Many scholars emphasise the considerable risk and uncertainty characterising

megaprojects (Chapman & Ward, 2003; Hall, 1982; Miller & Lessard, 2001; Wee,
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2007). Uncertainty refers to the lack of certainty, in project management is usually
associated to forecast, design and logistic, objectives and priorities, and about the
relationship between project partners (Chapman & Ward 2003). Not surprisingly, most
risk management tools & techniques were initially developed for megaprojects and
later extended to smaller ones. Relevant examples are PERT, Network Theory, Monte
Carlo (Burke, 2013; Chapman & Ward, 2003). Indeed, megaprojects involve large risk
and therefore require appropriate risk management (Floricel & Miller, 2001;
Flyvbjerg, 2017; Miller & Lessard, 2001; Sanderson, 2012). In the project
management literature, the risks can have either favourable or adverse effect on project
performance (Hillson, 2002). However, megaprojects are often exposed to the so-
called “black swans”, which are catastrophic events for the megaproject performance

(Flyvbjerg, 2013a; Taleb, 2011).

2.2.8. Challenging Investment

From the financial point of view, megaprojects provide unique challenges.
Megaprojects are characterised by high capital cost (Hassan, Mccaffer & Thorpe,
1999) and rarely a single organisation can provide all the finances for a megaproject,
except governments. In the past, the Governments were the main financier of
megaprojects in many countries, where infrastructures were nationalised (Miller et al.,
2001). However, the 20th century was characterised by a wave of privatisation in many
sectors (Miller et al., 2001). Nowadays, most megaprojects combine different sources
of finance ranging from: private loans, bonds, import-export financing, institutional
investors, private sponsors, public investors, public guarantees (Tan, 2007; Underhill,

2010).

Megaprojects “require large, irreversible commitments with large potential downside
loss but limited upside gain” (Floricel & Miller, 2001). Megaproject investments
require very long repayment period, for example, 10 years of upfront commitment
during the construction and 20-30 years of repayment during the operation (Floricel &
Miller, 2001). This results of common financial over-commitment at the early stage
resulting in “lock-in" or “capture” of the project finances (Ansar et al., 2017; Cantarelli
et al., 2010; Drummond, 1998; Flyvbjerg, 2014; Ross & Staw, 1993). Megaprojects
investments are so critical that their success or failure is likely to determine the success

or failure of critical sponsors (Merrow, 2011).
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2.2.9. Megaprojects as programmes

Megaprojects are often managed as programmes because can be broken down into sub-
projects (Pellegrinelli et al., 2007; Rijke et al., 2014). For example, in the Olympic
Games or the urbanisation projects involve different sub-infrastructures. Often these
projects involve programme management approaches. Transportation megaprojects,
such as the High-Speed Rail in Italy are also decomposed into sub-projects, i.e. stations
and links (Locatelli et al., 2016). Often, the distinction between megaproject and

programme is not straightforward.

2.3. Megaproject performance

Traditionally, project management performance lies the so-called “iron triangle”
considering three main dimensions: Time, Cost and Scope (or Quality) TCS (Atkinson,
1999; Turner & Zolin, 2012). According to this view, the project is successful if it can
meet the original requirements concerning being on-time, on-budget and to deliver a
product/service satisfying the agreed quality specifications. According to this
traditional approach, the project success lies in the comparison between estimations

(Expected/budgeted TCS) and final (i.e. at the completion of the project) TCS metrics.

Several studies demonstrated that in megaprojects there is a systematic error in TCS
estimations; e.g. (Dimitriou, Ward & Wright, 2013; Flyvbjerg, 2003; Megaproject
COST Action, 2014; Merrow, 2011). These studies present empirical distributions of
estimation error concerning megaproject performance; which do not comply with the
basic statistical principles of estimation error just introduced. In particular:

e They are neither symmetric or normally distributed: implying that megaprojects

are more likely to deliver worse performance than estimated initially;
o The expected value is different from zero: implying that there is a systematic

prediction error in megaproject performance.

Flyvbjerg analysed a dataset consisting of transportation megaprojects, mainly
railways, tunnels, bridges and roads. His research shows that the average cost over
budget is 44.7% in rail, 33.8% in tunnels & bridges and 20.4% in roads (Flyvbjerg,
2007a). In rail, passenger forecast is overestimated by a factor of 51.4%. Inroads,

traffic forecast, is systemically overestimated by an average of 9.5%. According to

37



2.Literature Review (A). Megaprojects and their performance

Flyvbjerg the inaccuracy in megaproject TCS estimation has not improved for 70 years
despite all claims of improving forecasting approaches (Flyvbjerg, 2006, 2003;
Flyvbjerg, Holm & Buhl, 2002). Flyvbjerg claimed that this systematic estimation
error is: “The Iron Law of Megaprojects” (Flyvbjerg, 2014).

Merrow analysed the performance of a sample of 318 industrial megaprojects of the
following sectors: Oil & gas production (130 megaprojects), petroleum processing and
refining (66 megaprojects), mineral and metals (47 megaprojects), chemicals (31
megaprojects), Liquefied Natural Gas (LNG) (24 megaprojects), power generation (8
megaprojects), pipelines (7 megaprojects) and others (5 megaprojects), (Merrow,
2011:p.35). According to this study, “megaprojects fail too often” and “results are
frequently seriously short of the expectations of the sponsor-investors” (Merrow,
2011:p.28). In summary, only 35% of megaprojects succeed and most megaprojects
deliver very poor performance; on average: 40% of cost overrun, more than 28% of
delay, and 60% of the capacity factor during the first year of operation. Merrow
observed that TCS performance are often awful, sometimes they are good, and rarely
they are mediocre. The so-called Jemima principle summarises this unexpected
performance distribution: "projects seem to fall naturally into outstanding projects and
inferior projects, with only a very few in the middle” (Merrow, 2011:p.46). This
principle allows simplifying the evaluation of project success, which is defined as lack
of inferior TCS performance. In particular, Merrow introduced a threshold for TCS
performance failure threshold as shown in Table 2-2. Some of these thresholds refer
to the previous comparison logic (comparison among different projects), while others
refer to the comparison within the single projects (i.e. planned vs consumptive values),
as indicated in Table 2-2. These thresholds include the inherent inaccuracy of

estimations and the tendency to underestimate TCS of industrial megaprojects.
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Comparison
Logic

Dimension
considered

Megaproject
performance

Description

Threshold for
failure

Comparison
between past
estimation and
consumptive
values

Cost

Cost Overrun

Cost overruns are measured as the ratio
of the actual final costs of the project
to the estimate made at the full-funds
authorisation (sanction) measured in
escalation-adjusted terms

>25%

Time

Slip in execution
schedules

Execution schedule is measured from
the start of production (sometimes
called detailed engineering) until
mechanical completion of facilities.
Slip is defined as the actual schedule
divided by the schedule forecast at
full-funds authorisation.

>25%

Scope

Production versus
plan

The metric is measured as the capacity
factor of the industrial facility. The
metric is relatively easy to calculate
when the outcome of the megaproject
facility is a commodity such as: oil,
gas, mine oresetc.

Significantly
reduced
production into

the second year]

Comparison
between
different
projects

Cost

Cost
Competitiveness

Competitiveness measures how much
the project spent (in constant dollars
adjusted to a common location)
relative to other projects with similar
scopes.

>25%

Time

Schedule
competitiveness

Schedule competitiveness is the length
of the execution relative to similar
projects.

>50%

Table 2-2: Thresholds for failure, content derived from (Merrow, 2011:p.38)

Ansar et al. analysed a database consisting of 245 dams megaprojects built between
1934 and 2007 in over 65 countries (Ansar ef al., 2014). Their study shows that three
out of four of these megaprojects suffered severe cost overruns, on average 96% of
over-budget. These results are consistent across different countries, periods and
technologies. The study shows that the severity of cost overruns increase with the dam
size, which emphasises that bigger the megaprojects, worse are their performances

(compared to the original estimation).

The Omega Centre (University College London — the Bartlett school) considering 30
transportation megaprojects, in ten developed countries (The Omega Centre, 2017).
Their performance shows an average over-budget of 22% (Dimitriou, Ward & Wright,
2013). Compared to (Flyvbjerg, 2007a; Merrow, 2011), the megaproject considered
achieved singly better performance. Half of the megaprojects achieved an over-budget
lower than 10% and a delay lower than one year (Dimitriou, Ward & Wright, 2013).

In only one megaproject (i.e. the Big Dig in Boston) the over-budget was unusually

' (Merrow, 2011) argues that is not possible to generalise in terms what constitute a “significant reduced
production”. For example, O&G megaprojects can cope with a capacity factor of 70%. Differently,
LNGs are very capital-intensive investments, which implies that their capacity factor needs to be
significantly higher than 80%; otherwise, the investment wouldn’t repay itself.
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severe: 150% of the original estimation (Dimitriou, Ward & Wright, 2013). In
summary, “only one-third of the OMEGA case studies achieved more than 75% of
their initial objectives” (Dimitriou, Ward & Wright, 2013). Consistently with
(Merrow, 2011), the Jemima principle applies to the sample of megaprojects

considered by the Omega Centre.

The Megaproject COST Action (Megaproject COST Action, 2014) analysed a dataset
consisting of 44 megaprojects, most of them were European megaprojects (Locatelli
et al, 2017). The megaprojects were grouped in three main sectors: energy,
transportation and cross-sectoral. The sample of megaproject confirmed the
performance trends: most of them were delayed and over-budget. Section 2.4

describes in detail the approach employed by the Megaproject COST Action.

Rui et al. analysed a DataBase (DB) of 200 public oil & gas projects in a wide
geographical area (Rui et al., 2017). Most of these projects were megaprojects. On
average, the projects suffered 18% of cost overruns with a standard deviation of 29%.
The research concludes that greater is the project, worse are the performance, which

indicates that cost over-budget was more severe for megaprojects.

To summarise, several studies highlighted a systematic estimation error in the TCS
megaproject performance (Ansar et al., 2014; Dimitriou, Ward & Wright, 2013;
Flyvbjerg, 2007a; Megaproject COST Action, 2014; Merrow, 2011; Rui et al., 2017).
These researchers show a similar performance patterns in different sectors, and in
particular: transportation (Dimitriou, Ward & Wright, 2013; Flyvbjerg, 2007a;
Megaproject COST Action, 2014), industrial (Merrow, 2011), oil & gas (Merrow,
2011; Rui et al., 2017), large dams (Ansar et al., 2014), energy (Megaproject COST
Action, 2014; Merrow, 2011). Oher researchers confirm similar performance trends
for other sectors, such as defence (Kwak & Smith, 2009) or IT (Patanakul & Omar,
2011; Patanakul, 2014).

Usually, megaprojects fail to achieve the original expectations both regarding time,
cost and scope. There are exceptions, which generally achieve good performance in
the three TCS dimensions. Some authors showed that rarely megaprojects achieve

mediocre performance: they are either predominantly good or bad. Project
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performance worsens with the increase in size and complexity (Jorgensen, Halkjelsvik

& Kitchenham, 2012).

There are several theoretical explanations concerning the systemic estimation error in

megaprojects. Some of the most relevant are:

Technical inaccuracies refer to the of “unreliable or outdated leading to
inaccurate TCS estimations” (Flyvbjerg, 2006; Vanston & Vanston, 2004).

The optimistic bias provides the cognitive and psychological explanation of the
systemic error in human forecasts (Flyvbjerg, 2014; Flyvbjerg, Garbuio &
Lovallo, 2009; Lovallo & Kahneman, 2003; Stiglitz, 1989; McRaney, 2012;
Flyvbjerg, 2006).

Strategic misinterpretation describes the practice of manipulating the
performance estimations intentionally, in order to get a practical advantage (Cliffe,
Ramsay & Bartlett, 2000; Lindley, 1980; Flyvbjerg, Holm & Buhl, 2002;
Flyvbjerg, 2007a; Frick, 2008).

Corruption is an unethical, intentional and malicious form of manipulation of the
competitive context surrounding the megaproject. It entails different types of
behaviour, including (Locatelli et al., 2016): bribery, extortion, fraud, abuse of
power, embezzlement, conflict of interests, and nepotism.

. Winner course is a phenomenon that inherently applies to selective processes,
which lead to select the most optimistic TCS estimations (Eliasson & Fosgerau,
2013).

Poor quality Front End Engineering Design (FEED) is claimed by many
scholars as common determinant of megaprojects failure (Ahola et al., 2008; Artto,
Ahola & Vartiainen, 2016; Davies, 2004; Gil & Pinto, 2016; Williams & Samset,
2010; Samset & Volden, 2016; Aaltonen & Sivonen, 2009; Edkins et al., 2013;
Matinheikki et al., 2016; Merrow, 2011).

The traditional notion of project performance based on the iron triangle received

several critics by the project management community. These critiques are especially

relevant for megaprojects because of their unique features: “effective management of

projects is more than just execution-oriented project management” (Miller & Hobbs,

2009:p.39). Dimitriou, Ward & Wright, 2013 emphasise the quality of megaprojects

to be open system and agent of change for implementing context (Dimitriou, Ward &
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Wright, 2013). This view is opposed to the iron triangle that considers the project as
closed systems. Consistently, the authors claim for more holistic and coherent notion
of megaproject success and performance. This is consistent with the recent trend in

project management that was discussed in Section 2.3

Megaprojects have a broader impact on the society, the economy and the environment
that go far beyond their immediate completion (Eweje, Turner & Miiller, 2012). The
iron triangle fails to consider these aspects that account for the most relevant

performance dimensions in megaprojects (Turner & Zolin, 2012).

Megaproject performance can be considered from two main perspectives: micro and
macro level (Lim & Mohamed, 1999). The micro level is based on the iron triangle,
and it concerns actors such as consultants and contractors. The macro level answers to
more general and strategic questions, such as: "does the original concept tick?”” (Toor
& Ogunlana, 2010). Samset & Volden distinguish between the tactical and strategic
performance of megaprojects, which can be referred back to the macro and micro
levels (Samset & Volden, 2016). They consider the strategic performance regarding
relevance, effectiveness and sustainability, and the tactical ones in terms of TCS.
Samset & Volden argue that the strategic focus accounts for the FGIM, while the
tactical one accounts for the project management. A similar conceptualisation is
provided by (Ika, 2009), which distinguishes between project success (macro or
strategic level) and project management success (micro or tactical level).

Some scholars emphasise the strategic relevance of megaprojects for the different
stakeholders, (Atkinson, 1999; Han et al., 2012; Toor & Ogunlana, 2010). This
combined view enables to consider at least three relevant performance aspects (that
complement the iron triangle):

e The impact on the organisational/corporate success: i.e. how the megaproject

impacts on the stakeholders;
e The impact of the final costumers of the megaproject, e.g. electricity consumers in
the case of power plants;
e The strategic option provided by the megaproject for the stakeholders, for example

how the megaproject prepares its competitive advantage in the future.
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These extensions of the concept of performance can provide a proper justification for
megaprojects, which is rarely considered by the media and by the public option. The
megaproject performance is a highly controversial topic, which divides and polarised
several communities, including: policymakers, academics, media and the public
opinion (Frick, 2008; Merrow, 2011; Turner & Zolin, 2012). Merrow advocates for
the industrial megaprojects asserting that “without the industrial megaprojects in the
extractive and manufacturing sectors, global competition for resources, which is
already very intense, would become unmanageable” (Merrow, 2011:p.27).
Additionally, Merrow claims that megaprojects provide millions of jobs and without
such projects, the price of commodities would be significantly higher. Similarly,
Dimitriou, Ward & Wright emphasise the need of transportation megaprojects in
modern societies because of the vast positive potential they can generate (Dimitriou,

Ward & Wright, 2013).

Other authors are more sceptics or even opposed to megaprojects (Zidane, Johansen
& Ekambaram, 2013). Van de Graaf & Sovacool emphasise that all megaprojects
suffer similar problems: “too many stakeholders and stakeholder fragmentation; cost
overruns and the risk of accidents and attacks, massive externalization of costs to
third-party stakeholders; concentration of wealth and corruption; and inflated

expectations and biased projections” (Van de Graaf & Sovacool, 2014).

According to Hirschman if decision-makers were able to foresee the real impact of
megaprojects, they wouldn’t approve them; their ignorance allows to initiate these

“money holes” (Hirschman, 2014).

2.4. The Megaproject COST Action — The relevance of the Special
Purpose Entities (SPEs)

In the last decade, scholars advocated for an extended notion of performance in
megaprojects (Section 2.3). Regardless of this significant trend, the traditional TCS
performance metrics are still relevant, and they are widely employed to make statistics
concerning the megaprojects’ performance. Their simplicity and standardisation
enable to compare different megaprojects and to obtain statistics even for a reduced
sample of projects. Among the existing statistical studies, the Megaproject COST

Action played a central role in this thesis and paved the way for the current research.
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The COST action is an EU funded temporary initiative (4 years) to establish a research
community around a specific topic, which in this case was the performance of
infrastructure megaprojects in Europe (Megaproject COST Action, 2014). During the
early stages, the Megaproject COST Action’s participants developed a collection of
forty-four case studies prevalently around Europe (Locatelli e al., 2017; Megaproject
cost action, 2014). During the later stages, scholars applied different methods to
analyse the sample of case studies. One method was particularly informative, i.e. the
Fisher Exact Test (FET) (Brookes & Locatelli, 2015; Locatelli ef al., 2017; Locatelli,
Invernizzi & Brookes, 2017).

The FET is a quantitative statistical method able to reveal correlations between two
sets of binary variables called the independent and the dependent variables. The FET
assumes that there is no correlation between the independent variables (Brookes,
Locatelli & Mikic, 2015; Locatelli, Invernizzi & Brookes, 2017). The test ignores
multiple correlations, i.e. those correlations that consider multiple independent

variables vs one (or more) dependent variable.

The independent variables described specific features of megaprojects, including:
e The megaproject involves turnkey contracts (True/ False);

e The Megaproject is in the energy sector (True/ False);

e The Megaproject involves first of a kind technology (True/False);

e The Megaproject involve one or more SPEs (True/ False);

e Etc.

A narrower set of dependent variables were selected for simplicity, namely:
e The planning phase? is on time (True/False);
e The construction® is on time (True/False);

e The construction is on budget (True/False).

2 The planning phase considered by this research starts from the beginning of the negotiation, due
diligence and it ends at the beginning of the construction.

3 The construction starts at the beginning of the construction, including the preparatory works at the
site. It concludes at the beginning of the commercial operation of the infrastructure megaprojects.
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The scholars of the Megaproject COST Action applied the FET to identify the
correlations between the independent and dependent variables. For each of these
correlations, the methods returned the p-value (a measure of the statistical reliability
of the given correlation) (Locatelli, Invernizzi & Brookes, 2017; Locatelli et al., 2014;
Pasian, 2016:chap.29).

During the later stages of Megaproject COST Action, the original sample of cases was
expanded. Particular important was the cooperation with the OMEGA centre-Bartlett
school — University College London. After the application of the FET, additional
quantitative methods were applied to the “coded” case studies, i.e. more specifically,
with the adoption of machine learning techniques (Locatelli et al., 2017) in
collaboration with the University of Belgrade.

Few correlations were considered statistically relevant. One of the most relevant
focused on the presence of the Special Purpose Entities (SPEs). In particular, when
the one or more SPE is involved in the delivery or operation of the megaproject:

e The planning phase is less likely to be on time;

e The construction is more likely to be on time;

e The construction is more likely to be on budget.

Therefore, the COST Action paved the way for this research, showing the relevance
of the SPEs for the megaprojects performance. What the COST Action did not

investigate in-depth was “how” SPES influence the megaproject performance.

2.5. Summary

The Chapter introduced the infrastructure megaprojects, which are characterised by
nine main features: (1) economic size, (2) physical-tangible outcome, (3) impact on
the context, (4) government involvement and political relevance, (5) organisational
complexity and heterogeneity, (6) long-time commitment, (7) vast uncertainty and
risk, (8) challenging investment, (9) megaprojects as programmes. For each feature,
the Chapter described the current state of knowledge in the literature. The second part
of this Chapter discussed the topic of the megaproject performance. The traditional
TCS metrics were introduced and considered in the context of megaprojects. The
Chapter summarised the theoretical explanations about why megaprojects are usually

delivered late and over-budget. The Chapter described the current trend in megaproject
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literature to extend the notion of performance beyond the tradition TCS metrics.
Finally, the Chapter described the contribution of the Megaproject COST Action for
this thesis. The COST Action showed that use of SPEs is statistically correlated with
better cost and time performance during the planning and delivery of megaprojects,
which paved the way of the current research. This Chapter of literature review is
important for the research for three main reasons. Firstly, the Chapter introduced
essential concepts for this research such as “megaproject”. Secondly, Section 2.2
introduced some crucial characteristics for megaprojects. These characteristics were
further considered in Section 4.6 to analysis the challenges for the FGIM. Furthermore,
the characteristics of megaproject informed the selection of the methodology as
described in Section 5.4. Thirdly, the consideration of the megaproject performance
(Section 2.3); in particular, the Megaproject COST Action (Section 2.4) was the
starting point for the research. The COST Action highlighted a relevant area to

investigate, paving the way for this research.
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3. Literature Review (B). What we know and what

we do not about SPEs in Megaprojects

3.1. Chapter Overview

The current Chapter describes the state of knowledge concerning SPEs in different
contexts. Section 3.1.1 introduces the history of SPEs and their first uses. Section 3.1.2
describes in detail the common use of SPEs for megaprojects, namely project finance
and project partnering. Section 3.2 summarises the general pros and cons derived from
the use of SPEs in megaproject as described in the project management literature.
Section 3.3 highlights the relevant gaps in the literature. Section 3.4 presents and
compares three different understandings of SPEs, looking at the legal, financial, and
project management domain. Section 3.5 introduces a unifying definition of SPE
integrating the three understandings associated with the three knowledge domains

considered.
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3.1.1. History of SPEs

SPEs have been first used in 70’s when the “Government National Mortgage
Association” (Ginnie-Mae) introduced the first securitisation instruments for
government-insured mortgages (Ketz, 2003). At that time, the regulations regarding
SPE were almost inexistent. In the 90’s, the International Accounting Standard (IAS)

started to recognise and regulate SPEs.

Originally, one of the first fundamental accounting standards (the so-called “IAS 27)
required corporations to report and “consolidate” subsidiaries on their books (e.g.
balance sheet, income statement); SPEs were not considered explicitly. The IAS 27
was neither detailed or prescriptive, leaving large margins of interpretation to
corporations. Therefore, it was relatively easy to create an off-balance sheet instrument
to avoid the accosting consolidation. This flexibility led to the lack of accountability
of SPEs; there are examples of misuses of this instruments such as hiding profits for
tax optimisation purposes or hiding debt. Some of the most remarkable examples
include the Enron Bankruptcy in 2001 (Schwarcz, 2012, 2006; Smith, 2011) and the
Subprime crisis in 2008 (Schwarcz, 2008).

In July 1998 TIASC-SIC (Standing Interpretations Committee) recognised the vast
ambiguity associated to SPEs, and it introduced a bespoke standard called Draft
Interpretation 12 (DI-12). For the first time, this standard included ‘“pragmatic
guidelines” for the accounting recognition of SPEs (IASC, 1999). In particular, the DI-
12 proposed that firms must report SPE in the balance when they control the SPE and
obtain the majority of the benefits from the SPE’s activities (Larson, 2008).

Several Institutions, banks, consultancy firms and industrial operators opposed to this
interpretation and claimed technical reasons for avoiding the report of SPEs into the
balance sheets. (Larson, 2008). Most of those organisations have been later involved

in SPE scandals, like the Enron bankruptcy (2001).
In the investigation following the improvise Enron bankruptcy, it was found that SPEs

were used to create account statements containing false and misleading information

and hiding a vast debt (Smith, 2011). Enron leveraged the weak legislation with ad hoc
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transactions (e.g. the so-called “commodity prepay”) and SPEs (Smith, 2011). These
accounting tricks enabled Enron to inflate virtually its business and to hide a massive
debt (Smith, 2011). The scandal of Enron and similar others pushed the accountancy
standard organisations and legislators to work on a redefinition of the accounting
principles, with special emphasis of what should be reported in the official statements

and what can be left off- balance sheet.

3.1.2. Uses of the SPEs in projects.

SPEs have their provenance in companies’ financial desires to take transactions off-
balance sheet and to gain other financial and fiscal advantages. The financial
techniques involving SPEs were initially developed for securitisation in the real estate
(Fabozzi & Kothari, 2008). In projects, SPEs have two primary uses: PF and project

partnering, which are often combined.

Project Finance (PF)

PF is defined as: “the raising of funds on a limited-recourse or nonrecourse basis to
finance an economically separable capital investment project in which the providers
of the funds look primarily to the cash flow from the project as the source of funds to
service their loans and provide the return of and a return on their equity invested in
the project” (Finnerty, 2013). PF provides financial advantages for sponsors
increasing their financial capacity at a lower cost compared to the traditional
“corporate financing” (Finnerty, 2013). PF requires a lengthy due diligence and
negotiation process at the beginning of the project (i.e. conceptual design, planning)
(Vinter, Price & Lee, 2013). This is necessary because external financiers want
sufficient guarantees to legitimate the increase of leverage and decrease of cost of debt.
Risks identification and transfer are the most important aspects (Caselli & Gatti, 2005).
These aspects are addressed by specific contracting mechanisms (e.g. offtake
contracts) supporting the viability of the project (Nevitt & Fabozzi, 2000). Typically,
SPEs are used to isolate the project risks and to create a central point of responsibility

(Esty, 2008).
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Project Partnering

Project partnering is a general term describing the collaborative relationship between
two or more project stakeholders establishing a “partnership”. The partnership has a
formal significance as it is usually supported by contracts; sometimes, one or more
organisational vehicles support the partnership. Alternately, the partnership might
involve a fiduciary relationship between partners, having legal implications as
prescribed by the equity of law in common law jurisdictions. Project partnering

focuses on the synergies among project partners by aligning their interests (Clifton &

Duftield, 2006).

Duration of the partnership Legal instrument

Can be based on a variety of options, e.g. contracts,
SPEs, shareholder agreement, or other types of
Partnership (general Either Short-medium-long agreement. It can be based on the notion of fiduciary

meaning) horizons relationship. It can involve ad-hoc organisations
underlying the partnership, either incorporated or
not.
Usually based on contracts, e.g. shareholder
agreement, framework agreement.
In case of unincorporated JVs, there are no

Corporat_e organisational vehicles. Conversely, the incorporated
Partnership/ . . . . Y .
. Medium- Long-term horizon JV involves a dedicated organisation having legal
Corporate Joint . . .
personality. Often these vehicles lack sufficient
Venture (JV)

specificity to be considered SPEs; i.e. the
requirement to have limited and pre-defined
purposes is less stringent.

Short-term horizon (e.g. design

of a new product, construction If incorporated, they are usually based on SPEs,

Project Joint

. her with oth ing i .
Venture of an infrastructure, etc.) together with other contracting instruments
. . Short- medium term horizon If incorporated, they are usually based on SPEs,
Public-Private . e . .7
. (e.g. the infrastructure lifetime, together with other contracting instruments and
Partnership . . . .
the concession period, etc.) public concessions.
Based on two layers of agreements: internal
agreement (between the parties involved in the
consortium) and external (between the consortium
and the external stakeholders, e.g. Client). The
. Usually short-term horizon consortium does not involve dedicated companies
Consortium

(e.g. delivery of a project) (e.g. SPEs). The consortium is based on the notion
of joint liability for its members. The extent by
which the parties are jointly liable may change
depending on the type of consortium and on the
legal and contractual framework applied.

Table 3-1: Comparison between different types of partnership

In infrastructure projects, partnerships often include a combination of both private and
public stakeholders; this specific assembly is called Public-Private- Partnerships (PPP)
(Clifton & Duffield, 2006; Grimsey & Lewis, 2007). There are other types of

partnership, are usually referred as: corporate partnership, joint venture, or consortium
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(Grimsey & Lewis, 2007). These terms can confuse because they were originated
adopting different and inconsistent rationales. As a result, the types of partnership
previously listed cannot be considered a taxonomy because they are not mutually

exclusive.

Another ambiguity arises from different levels of generalisations that can be implied
in different contexts. For example, the term “consortium” can have either a generic or
a very detailed meaning. According to the Oxford Dictionary, the term can be
described as ‘“an association, typically of several companies” (Oxford Living
Dictionary, 2016), which is a general interpretation. In some jurisdictions, the term
consortium assumes a specific meaning because it is a legally recognised form of

association.

Table 3-1 summarises the general meaning of the key project partnering terms. The
specific meaning is country specific, and this thesis does not consider it. Table 3-1
compares the key terms adopting two main perspectives: the duration of the

partnership, and the legal instrument to establish and enforce it.

SPEs in megaprojects

In the project context, SPEs are primarily used for megaprojects because their set-up
and due diligence are particularly expensive, time-consuming and it requires advanced
financial and legal expertise (Clifton & Duffield, 2006; National Audit Office, 2013).
Consistently, the set-up of SPEs is usually prohibitive for small and medium projects.
There are exceptions in contexts where project finance is facilitated due to a favourable
legal framework, including the availability of contractual and financial standards

dedicated explicitly to these transactions.

For example, the UK has a long tradition in project finance for public infrastructure.
Most public infrastructures are developed according to the PFI approach (National
Audit Office, 2013, 2011b, 2011a). In the UK the long tradition in project finance
permitted to develop almost standardised transactions and models. Depending on the
type of infrastructure considered (e.g. roads, hospitals, schools, prisons, power) there
are standard models of PFI to be applied. These standards simplify the due diligence

and set up of SPEs providing confidence to the parties involved. They also permit to
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reduce the burden regarding time and cost. Other countries having a long-lasting
tradition in project finance are: Australia, Netherlands, South Africa, Canada, Japan,

etc. (Grimsey & Lewis, 2005).

3.2. Pros and Cons derived from the use of SPEs in megaprojects.

The adoption of SPEs in megaprojects is justified by several factors including: the
ability to attract external financial resources, the alignment of actor's interests, the
stakeholder integration during life-cycle, the effective risk sharing, and lower taxes
and smoother transfer of assets among companies (Basel Committee on Banking
Supervision, 2009; De Nederlandsche Bank, 2004; OECD, 1996:p.199). Conversely,
the use of SPEs can provide some disadvantages for the project, namely: limits the

flexibility, tends to created monopoly, implies a longer negotiation process (Finnerty,

2013).
Ability to attract | SPEs permits to invest on off-balance sheet basis and apply PF. Consistently, SPEs
external financial enable to increase the indebtedness capacity at lower cost. (Finnerty, 2013).
resources
Alignment of SPEs are employed as incorporated JV enabling to align the sponsor's objectives
actor’s interests (Clifton & Duffield, 2006; Nisar, 2013).
Stakeholder | SPEs are used to design, develop and operate infrastructure projects. Sometimes, SPEs
integration enable to integrate more project phase under a single point of responsibility (Clifton &
during life-cycle Duffield, 2006; Nisar, 2013).
gwan SPEs enable to design sophisticated risk-sharing transactions. One of the main
8 principles in such designs is to share risks to those agents that either is in the better
s . . position to control them, or they are in the can bear their consequences. Usually, the
> Effective Risk . .
3 Sharing former spluﬂon is preferred.. However,‘ some risks are exogenous to every agent. In
such circumstances, the risks are assigned to agents better able to cope with the
negative consequences of risk occurrences, e.g. the Government (Grimsey & Lewis,
2002).
Lower Taxes SPEs are widely employed for tax-optimisation purposes, e.g. off-shore corporations
(Basel Committee on Banking Supervision, 2009).
Easier Transfer | SPEs enables higher flexibility in the transfer of assets (or liabilities) between agents.
of assets among | All assets available by the SPE can be transferred by relocating the control of SPE; i.e.
companies by transferring SPE shares among companies (OECD, 1996)
Longer stakeholders’ commitment to the infrastructure has the downside of lower
Limit Flexibility | flexibility. Lower flexibility take the forms of: longer contract amortisation time, rigid
offtake contract conditions, etc. (Viegas, 2010), (Medda, Carbonaro & Davis, 2013)
SPEs are usually associated with monopolies. In infrastructure projects, SPEs hold the
required licenses and concessions, which are often temporary monopolies granted by
g Creation of the state. Additionally, SPEs might alter the open bidding process in favour of closer
) . . . .
8 Monopoly forms, e.g. preselected, negotiated approaches. Consistently, SPEs might be associated
s with monopolies by increasing the barrier to entry into specific markets (Demirag et
g al., 2011).
A Often SPEs are used as off-balance sheet investment vehicles. From the accounting
a Lack of . . .. . . :
transparency perspective, the off-ba}gnce sheet vehicles limit the access to information and public
accountability (Hood et al., 2006; Lander and Auger, 2008).
Longer The negotiation and design of SPEs require lengthy due diligence at the beginning of
Negotiation the project. These activities are expensive and time-consuming (Finnerty, 2013).
Process

Table 3-2: Summary of the pros and cons derived from the use of SPEs in megaprojects
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Table 3-2 summarises the main contributes from existing literature, regarding
advantages and disadvantages associated with the adoption of SPE in Megaproject.
Table 3-2 also highlights the “uncertain areas™: drivers affected by a degree of

uncertainty and ambiguity (for instance the transaction cost).

3.3. Relevant gaps in the SPE literature

The bibliometric analysis employed at the beginning of the research permitted to
investigate further the gaps in the literature (Sainati, Brookes & Locatelli, 2017). In
particular, the pertinent documents were counted considering two primary attributes:
their associated disciplines and topics. Disciplines are the general fields such as:
economy and finance, management, legal, product development, social behaviours,
contracting, project. Discipline refers to the journal, for example when papers were
published in the International Journal of Project Management they were classified as
a project management disciplines. Topics refer to specific themes, often cross-
disciplines; for example: securitisation and taxes, strategic alliances, knowledge and
technology transfer, risk management (mostly transfer), project procurement and
supply chain configuration, project financing, project governance, games theory
applied to partnerships. The topics were determined using the open-coding approach

(Corbin & Strauss, 2015).

Figure 3-1 displays the number of SPE’s related documents corresponding to different
disciplines and topic. Figure 3-1 maps the state of the art of the literature concerning
SPEs. The two axes adopt a decreasing order, so the top left corner of the matrix
displays the topics and disciplines having an abundance of literature. The bottom-right

corner shows the disciplines and topics with scarceness of literature.

Figure 3-1 shows that most of the existing literature on SPE refers to the economics &
finance subject, in particular: securitisation and taxes, strategic alliance, risk
management. Conversely, the figure identifies relevant gaps for the contracting and
project management disciplines. These gaps are particularly relevant for some relevant
topics, including: strategic alliance, knowledge and technology transfer, Risk
management, project financing and project governance. A more detailed analysis

highlighted further gaps, including:
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e The barriers and the enabling factors to the adoption of SPEs in megaprojects;
e The governance of the SPE;

e The role played by SPEs during the FEED;

e The dynamic evolution of SPEs;

e The relevant trade-offs are characterising the design of SPEs.

The few papers available in project management are prevalently based on either
surveys or single case studies. The project management papers dealing with SPEs
analyse them the in civil and construction industry (especially by considering the PPP)

or from the product development perspective.

This analysis highlighted some areas where little literature is available. This was an
essential but preliminary step toward the identification of the relevant gap in
knowledge. The analysis permitted to guide the intended contribution to knowledge of
this research strategically. In particular, the analysis identified the general area of
interest for the research, i.e. the role of SPEs for the FGIM. The review of the
governance literature (Chapter 4) provided more profound insights and permitted to

formulate more precisely the research aims and objectives.

Topics

Project
procurementand|  Project Project

Supply Chain Financing | Governance

configuration

Knowledge Risk
nd tecnology| Management
transfer  |(mostly trasfer)

Securization| Strategic
andtaxes | Alliances

Economy and Ranking: N.
finance Publications

General
management

-----Several

Legal

Product
Development

Disciplines

Social Behaviours

LOM === mmmmmm e

Contracting #ND

Project
management

Figure 3-1: Mapping the SPE literature, relevant disciplines and topics

54



3.Literature Review (B). What we know and what we do not about SPEs in Megaprojects

3.4. The three domains of SPE: legal, financial and project

management
The current Section presents the common understanding of SPEs according to the
legal, financial and project management domains. These understandings derived from

a bibliometric analysis conducted by the author at the beginning of the research

(Sainati, Brookes & Locatelli, 2017).

3.4.1. SPE in the legal domain

The legal domain sees the SPE as an intentional off-balance sheet instrument, which
is used to hive off specific businesses from the originator. The legal domain focuses
on the technicalities required to make this operation effective.

Legislators attempt to regulate the evolving applications of SPEs (e.g. securitisations,
financial derivate, PF, etc.) to maintain sufficient transparency and accountability.
However, the SPEs evolved in a deregulated context. Their abuse led to significant
scandals like in the bankrupt of Enron and Lehman Brothers (Smith, 2011). Following
from these scandals, the legislator intensified the effort to keep under control the use
of the SPE. Consequently, they introduced specific regulatory frameworks qualifying
the SPE directly or indirectly. Directly, the regulatory frameworks qualify the SPEs
according to a list of prescriptive requirements. For example, the SPE can own only a
specific class of assets (e.g. real estate), or liabilities (e.g. mortgages), or can perform
only specific activities, e.g. issue securities and manage the cash flows. Indirectly, the
regulatory frameworks focus on the relationship between SPEs and their sponsors and
originators. In specific circumstances, sponsors avoid consolidating controlled entities,

including SPEs.

3.4.2. SPE in the financial domain

In the financial domain, SPEs are financial vehicles permitting four main types of
transactions: securitisation, project finance transactions, leasing transactions and
leverage buyouts (Caselli & Gatti, 2005). SPEs may vary significantly depending on
their original purposes; i.e. risk management & sharing, funding and liquidity,
accounting, increasing credit risk, regulatory capital, asset transfer, property investing,
other regulatory reasons, other motivations (Basel Committee on Banking

Supervision, 2009). Sometimes, SPEs are “auto-managed” (also known as “autopilot
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entities” or “synthetic entities”) by a set of sophisticated controlling rules govern their

behaviour (De Nederlandsche Bank, 2004).

3.4.3. SPE in the project management domain

In project management, SPEs are incorporated organisations devoted exclusively to
perform their contracts pre-defining their purposes. SPEs are used primarily in large
projects because their set-up and due diligence are particularly expensive. There are
two primary uses of the SPEs in megaprojects, and usually, they are overlapped,

namely project finance and project partnering, as previously described in Section 3.1.2.

3.4.4. Comparison between the three domains of SPEs

Table 3-3 summarises the differences and similarities between the three knowledge
domains: legal, financial, and project management. Table 3-3 adopts a double entry
matrix structure. The main diagonal identifies the SPE’s specific characteristics in each
domain; the upper-triangular cells describe the similarities between domains and the

lower-triangular cells describe their differences.

The key messages emerging from the analysis presented in Table 3-3 are:

e The legal domain focuses on intentional off-balance sheet SPEs. The financial
domain focuses on SPEs supporting advanced financial products and transactions.
The project management domain focuses on concessionaire companies, project
financing vehicles and construction Joint Venture, in megaprojects;

e Some SPE’s features are consistent across the three domains. The types of SPE
considered in the legal and financial domains share more characteristics compared
to the ones described in the project management domain;

e Some types of SPE considered in project management are well documented in the
financial domain, as a specific class of financing vehicles, e.g. in PF. Conversely,
the overlap between the project management and legal domain is relatively small;

e The managerial and organisational aspects are particularly relevant in the project

management domain and not in the other ones.

Figure 3-2 highlights the characteristics in common between the three knowledge

domains. In particular, three main features are common to all examples of SPEs
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analysed: (1) legal personality, (2) pre-defined purposes, and (3) fenced entities. The
identification of these three characteristics was essential to determine the universal

definition of SPE further described in Section 3.5.

Key Characteristics Of 3 Domains Off- Balance Sheet
interception Vehicles

* Is a Fenced Entity (Risk, Assets, Liabilities)

» Has Limited and Pre-defined Purposes

. Legal Domain
* SPE has legal personality 9

Megaproject sub -Domain

(Infrastructure Related Activities
design & delivering, operating, other
services). Mostly Project Financing
and Public-Private Partnership

Project
Management
Domain

Financial Domain

Financial Vehicles
supporting structured
financial transactions

Figure 3-2: Knowledge domain sets associated with the SPE and defining characteristics
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Legal Domain

Financial

Megaproject

Legal

Legal - The SPE is considered
as an Intentional Off-Balance
Sheet Instrument. The domain
focuses on the legal provisions
addressing the accounting
recognition of SPEs. Similarly,
to the financial domain, the
SPE is usually an empty box
registered in fiscal paradises
for fiscal optimisations,
arbitrages, structured finance
and balance sheet management
operations.

SIMILARITIES - The SPE is an
off-balance sheet instrument used
for insulating (and sometimes
hide) risks, assets and liabilities.
The SPE is an empty box, usually
in off-shore jurisdictions, with
passive or external management.
Its lifetime can be either limited or
perpetual. Its typical activities
encompass: Insulation of Risk,
Assets, Liabilities or Cash Flows,
Risk Transfer, sharing and
spreading, Securitization (assets &
liabilities), PF, Leasing, Factoring,
Commercial or fake transaction,
Channelling, retention and
exchanging of rights, licenses,
permits, Channelling cash Flows.

SIMILARITIES - The SPEs
can be employed as off-
balance sheet vehicle for the
megaproject investors. For
example, the Private Finance
Initiative (PF) involves the
SPEs as off-balance sheet
vehicles for the public
administrations.
Sometimes, the SPE is also
used to manage concessions
and licenses associated with
the infrastructure
megaprojects.

Financial

DIFFERENCES - There are
deregulated financial
instruments that are legally
recognised and not considered
by the legal domain.
Furthermore, there are classes
of financial SPEs that are not
off-balance sheet instruments.
This is in contrast to the
understanding of the legal
domain that focuses on
accounting recognition of SPE
and associated information
disclosure.

Financing — The SPE is considered
as a financial vehicle permitting
the structured finance transactions
(i.e. securitisation, PF transactions,
leasing transactions, leveraged
buyouts)

SPE is a Bankruptcy remote entity
with a low probability of
insolvency.

SIMILARITIES - SPEs are
designed for PF. They involve
a complex contracting network
to secure, to the possible extent

the project risk; e.g. offtake
agreements, supply agreement,
etc. The SPEs are designed to
give confidence to the financial

institution to make bankable
the investment. This requires a
long due-diligence and
typically permit to increase the
financial leverage (e.g. 80-
90%) of the SPEs.

Megaproject

Megaproject SPEs do not focus
primarily or on off-balance
sheet related issues; which is
the central topic in the legal
domain. megaproject SPEs
have a public and clear venue,
typically in the same
jurisdiction where the
infrastructure is developed.
Sometimes, the jurisdictions
are selected because they have

“friendly”, and enforceable
banking law (usually common
law).

Conversely, the legal domain
focuses on the SPEs that are
intentionally settled-up in
jurisdictions having favourable
legislation regarding taxes and

DIFFERENCES — The financial
domain considers a broader range
of uses for the SPEs. Usually, the

financing domain focuses on
‘mailbox’ companies that are
virtual companies. In such cases,
the SPE is auto managed and does
not involve physical assets or
people (i.e. it is just financing
vehicles). By contrast, the
megaproject’s SPEs enable
partnering the key SPE's
stakeholder by pooling their assets
and workers into a joint company.

information disclosure.

The megaproject-SPE are
physical organisations (with
staff, facilities, etc.) having
defined and limited lifetime.

Usually, the shareholders are
industrial organisations

(contractor, utilities) and

sometimes public institutions
(e.g. PPP).

These SPEs design, deliver,
operate large/megaprojects.
The SPEs are used for PF and

project partnering.

Table 3-3: Comparison between Legal, Financial and Megaproject Domain
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3.5. The universal definition of SPE

The current literature review highlights that there is not a single and widely accepted
definition of SPE (Sainati, Locatelli & Brookes, 2015a; Sainati, Brookes & Locatelli,
2014). The existing definitions of SPEs are empirical and empirically based. Often,
they definitions include exemplifications, lists of purposes and features. All the
definitions considered are open, in the sense that they acknowledge the reader that may
exist other types of SPEs or different interpretations. Often, definitions focus on

specific uses of the SPEs.

Box 3-1 - Box 3-4 present some of the most relevant definitions of SPEs. These
definitions are used by the OECD, European Commission, EUROSTAT and Cabinet
Office in the UK. These definitions describe slightly different types of organisations.
These official definitions focus on the financial and accounting aspects of SPEs, in
particular:

e The OECD definition (Box 3-1) focuses on the accounting rules to recognise
SPEs. The definition focuses on the ability of SPEs of being off-balance sheet
instruments;

e The European Commission definition (Box 3-2) is very detailed. Some features
are too specific to be inclusive for all types of SPEs. The definition focuses
primarily on those SPEs engaged in international transactions (i.e. between
different countries and jurisdictions). Consistently, the definition focuses on the
so-called "multinational enterprises";

e The EUROSTAT definition (Box 3-3) recognises the difficulty of generalising
and specifying precisely what is an SPE. Consistently, the definition provides a
possible description of SPES. Similarly to the definition of the European
Commission, it focuses on off-shore enterprises;

e The UK- Cabinet Office definition (Box 3-4) focuses on the financial perspectives
and infrastructures. This is consistent with the Private Financing Initiative (PFI)

that is the standard approach for developing infrastructure in the UK.
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Special purpose entities (SPEs) are:

1. generally organised or established in economies other than those in which the parent companies
are resident, and

2. engaged primarily in international transactions but in few or no local operations.

SPEs are defined either by their structure (e.g., financing subsidiary, holding company, base
company, regional headquarters), or their purpose (e.g., sale and regional administration,
management of foreign exchange risk, facilitation of financing of investment).

SPEs should be treated as direct investment enterprises if they meet the 10 per cent criterion. SPEs
are an integral part of direct investment networks as are, for the most part, SPE transactions with
other members of the group.

Context: For SPEs that have the sole purpose of serving as financial intermediaries.:

o All transactions except those with affiliated banks and affiliated financial intermediaries should
be recorded in the direct investment data.

o Transactions with affiliated banks and affiliated financial intermediaries should be excluded
from the direct investment data, except transactions in equity capital and permanent debt

Box 3-1: Definition of SPE (OECD, 2017a)

A special-purpose entity, abbreviated as SPE and sometimes also called special-purpose vehicle

(SPV) or financial vehicle corporation (FVC), is:

o g legal entity (an enterprise or sometimes a limited partnership or joint venture) formally
registered with a national authority and subject to the fiscal and other legal obligations of the
economy in which it is resident,

o established to perform specific functions limited in scope or time, with one or a few primary
creditors,

e having no or few non-financial assets and employees, little or no production or operations and
sometimes no physical presence beyond a "brass plate” confirming its place of registration,

o related to another corporation, often as a subsidiary and often resident in a territory other than
the territory of residence of the related corporation (lacking any physical dimension, the
residence of an SPE is determined by the economic territory under whose laws it is incorporated
or registered),

e its core business function consists of financing its group activities or holding assets and
liabilities of its group, that is the channelling of funds from non-residents to other non-residents,
and with only a minor role for managing and directing activities.

There can be different reasons for setting up an SPE:

e to protect a company from financial risk, often in the context of a large project;
o to separate different layers of equity infusion in complex financing operations;
e to own and more easily dispose of assets and associated permits and rights;

e to engage in a public-private partnership relying on a project-finance structure.

As there is no universally accepted definition of a special-purpose entity yet, not all abovementioned
characteristics or reasons have to be applied to call such.

A multinational enterprise (MNE) often diversifies its investments geographically through an SPE;
examples are financing subsidiaries, conduits, holding companies, shell companies, shelf companies
and brass-plate companies.”

Box 3-2: Definition of SPE (European Commission, 2017)
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A number of institutional units may be described as special purpose entities (SPEs) or special
purpose vehicles. There is no common definition of an SPE, but some of the following characteristics

may apply.

Such units often have no employees and no non-financial assets. They may have little physical
presence beyond a "brass plate" confirming their place of registration. They are always related to
another corporation, often as a subsidiary, and SPEs, in particular, are often resident in a territory
other than the territory of residence of the related corporations. In the absence of any physical
dimension to an enterprise, its residence is determined according to the economic territory under
whose laws the enterprise is incorporated or registered.

Remark

Entities of this type are commonly managed by employees of another corporation which may or may
not be a related one. The unit pays fees for services rendered to it and in turn charges its parent or
other related corporation a fee to cover these costs. This is the only production the unit is involved
in though it will often incur liabilities on behalf of its owner and will usually receive investment
income and holding gains on the assets it holds.

Whether a unit has all or none of these characteristics, and whether it is described as an SPE or
some similar designation or not, it is treated in the SNA in the same way as any other institutional
unit by being allocated to sector and industry according to its principal activity unless it falls into
one of the three following categories:

a. Captive financial institutions,

b. Artificial subsidiaries of corporations,

¢. Special purpose units of general government (SNA 2008, § 4.55, 5.56, 4.57 and 4.58).

Box 3-3: Definition of SPE (Eurostat, 2017)

A special purpose vehicle (SPV) is a legal entity that is created solely for a particular financial
transaction or to fulfil specific objectives. Forming an SPV is a common approach when contracting
with a group of entities in public-private partnerships.

SPVs can play an enabling role in the legal, financial and operational structure of a social impact
bond. Investor’s funding is channelled into the SPV which enters into a contract with the
commissioner. The SPV then acts as the delivery body for the intervention and SIB through an
appointed director by:

e contracting providers;

e providing working capital to the contracted providers,

®  managing contracts and monitoring performance of providers; and

e receiving outcomes payments and paying investors.

An SPV is appropriate when there are multiple investors and providers as it mitigates the need for
each party to contract individually with one another. Furthermore, it minimises the level of on-going
engagement required of each of the parties involved in the SIB as the SPV manages all finance.

Delivering a SIB through an SPV provides clarity over the roles and relationships between each
party and ensures that incentives are clearly defined. However, the transaction costs of setting up an
SPV are high.

Box 3-4: Definition of SPV, (Cabinet Office UK, 2017)
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The definitions presented are empirically based and mainly descriptive. These
definitions fail to identify precisely, and formally, the essential features characterising
SPEs. Most of the features presented might describe general types of SPE but do not
include all types. Conversely, SPEs are widely employed in a variety of context for
their flexibility. Therefore, under the name of SPEs exist a variety of heterogeneous
organisations which are challenging to be regrouped under a "universal definition" of

SPE.

SPEs can have several purposes ranging from fiscal optimisation to construction of
infrastructure megaprojects. SPEs can be either mailbox companies (i.e. intangible
organisations without people or offices) or large organisations involving hundreds of
people. In the past, this ambiguity has caused major problems such as:

e Lack of transparency, e.g. in some countries, SPEs are not reported in the balance
sheet or other official corporate documents (United Nations Economic
Commission for Europe (UNECE), 2011; Schwarcz, 2006);

e Tax optimisation: sometimes SPEs are incorporated in low fiscal jurisdictions
while their operations (if existing) take place elsewhere (United Nations Economic
Commission for Europe (UNECE), 2011). The ambiguity in the definition of SPEs
enables companies to take advantage of “grey areas” (Basel Committee on
Banking Supervision, 2009; Larson, 2008);

e Ineffective policies: SPEs are difficult to regulate and traditionally occupy a de-
regulated field. Several scandals and crisis originated from the misuse of SPEs,
(e.g. Enron bankrupt, 2008 subprime crisis, etc.) forcing the legislators to issue

more appropriate laws (Smith, 2011).

This ambiguity is particularly challenging for this thesis. The SPEs is a central concept
for the study; the author believes that a precise and formal definition is essential for

the research.

Figure 3-2 summarises the prevalent understating of SPEs in the legal, financial and
project management domains. The legal domain considers SPEs as off-balance sheet
vehicles (Section 3.4.1). The financial domain considers SPEs as an independent
investment vehicle (Section 3.4.2). The project management domain considers the

SPEs as a technical vehicle allowing project financing and some types of project
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partnering (Section 3.1.2). The project management domain focuses on large
infrastructure projects, particularly megaprojects. The overlap between the three
knowledge domains identified the essential characteristics of SPEs, allowing to
formulate the universal definition. All SPEs considered have three essential
characteristics in common: (1) SPEs are fenced entities, (2) SPEs have limited and pre-

defined purposes, and (3) SPEs have legal personality.

Universal definition of SPE
Grounded in the body of literature analyses, the definition of SPE is: “The Special
Purpose Entity is a fenced organisation having limited pre-defined purposes and a

legal personality” (Sainati, Brookes & Locatelli, 2017).

The proposed definition focuses on three essential characteristics:

1. SPEs are fenced entities: SPEs are ‘“self-fenced organisations” or “orphan
entities” (Basel Committee on Banking Supervision, 2009; United Nations
Economic Commission for Europe (UNECE), 2011). There are legal mechanisms
to isolate SPEs from their sponsors and originators. For example, the sponsors can
assign their ownership share to a trustee by a trust. This “fencing characteristic” is
essential for most transactions involving SPEs, including securitisation and project
finance (PF) (Fabozzi, Kothari & others, 2008). A key principle connected to the
“fencing characteristic” is the so-called “bankruptcy remoteness”. According to
this principle, the bankruptcy process (involving either the SPE or its sponsors)
doesn’t involve the ownership relationship between the SPE and its sponsors
(Sewell, 2006). Therefore, if the sponsors bankrupt, the assets of the SPEs are kept
isolated from the bankruptcy process, i.e. they are protected from the creditors of
the sponsors. Similarly, if the SPE bankrupt, the assets of the sponsors are not
affected, except their security interests on the SPE, if any;

2. SPEs have limited and pre-defined purposes: SPEs focus exclusively on specific
objectives. In legal terms, the SPEs have “scope limitations” by their article of
incorporation, and contractual provisions associated to them (Caselli & Gatti,
2005). In megaprojects, usually the “shareholders agreement” set the predefined
purposes (Section 7.5.1);
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3. SPEs have legal personality: SPEs are incorporated organisations, i.e. legal
entities (Basel Committee on Banking Supervision, 2009). Depending on the
jurisdiction considered, SPEs can assume one of the possible forms: e,g, trusts,
partnerships, limited liability partnerships, corporations and limited liability
companies (Basel Committee on Banking Supervision, 2009; Feng, Gramlich &
Gupta, 2009). The legal personality is an essential status permitting the previous
two fundamental characteristics, i.e. fenced entities and limited and pre-defined

purposes.

Synonymous

Often, the following terms are used as synonymous of SPE: project company, special
project entity, special project company, special project vehicle, multilateral
corporation, shell companies, off-shore vehicles, mailbox companies, etc. However,
all these terms shall be instead considered specific types of SPEs. The term SPE is
more general and encompasses a wide range of types consistently to the term Special

Purpose Vehicle (SPV).

3.6. Summary

This Chapter presented the literature review concerning SPEs in infrastructure
megaprojects. The Chapter introduced and defined SPEs in the legal, financial and
project management domains. SPEs are flexible organisations that are employed in a
wide range of applications. The existing knowledge domains consider SPEs
differently; the current Chapter compared aforementioned three knowledge domains

and provided a universal definition of SPE.

Concerning megaprojects, SPEs are prevalently used for project financing and project
partnering, e.g. PPP, incorporated JV. In particular, the analysis highlighted a gap in

knowledge concerning the role of SPEs for megaprojects.

This literature review Chapter was critical for the research for two main reasons.
Firstly, Section 3.3 highlighted the gap in knowledge concerning SPEs, particularly
concerning the governance. The gap in knowledge is further discussed in Section 5.2.1.

The gap in knowledge permitted to derive the research aim and question (Section 5.2).
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Chapters 6-7 presents the results of this research and address the gap in knowledge
introduced in this Chapter.

Secondly, Section 3.5 introduced the “universal definition of SPE”. This Chapter
presents the challenges in defining and recognising SPEs, which can be easily
confused with other types of corporations. SPEs are ambiguous organisations, and
different knowledge domains conceptualise them differently. This Chapter defined
formally the terms SPE that is essential for this research. Chapter 6 builds on this

definition and classifies and differentiate alternative types of SPEs.
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4. Literature Review (C). The governance of

infrastructure megaprojects

4.1. Chapter Overview

The current Chapter introduces the concept of governance including the key
definitions and the concepts developed in two relevant bodies of knowledge: the public
and the corporate governance. The Chapter introduces the relevant governance
traditions, namely public governance and corporate governance (Section 4.2). The
Chapter describes the most relevant governance theories, namely: the institutional
theory (Section 4.3.1), the shareholder theory (Section 4.3.2), the stakeholder theory
(Section 4.3.3), the rational choice theory (Section 4.3.4), the agency theory (Section
4.3.5), the transaction cost theory (Section 4.3.6), and the contingency theory (Section
4.3.7). These theories provide the theoretical lenses to investigate governance in
projects. The Chapter describes how the traditional governance theories are applied to
projects. In particular, it describes the key construct of “project organising” (Section
4.4) and the traditional perspectives employed in the project governance (Section 4.5),

i.e. the transactional (Section 4.5.1) and the inter-organisational views (Section 4.5.2).

Section 4.6 describes the peculiarities of “project governance” in megaprojects. The
FGIM can take different forms depending on the financing and ownership approach.
Section 4.6 focuses on the off-balance sheet financing approach as it involves SPEs,
which are the focus of this PhD research. In particular, Section 4.6 describes the
perspectives considered by the project management, the financial and the legal
literature, which are the most relevant for the FGIM that are financed off-balance
sheet. The three streams of literature emphasise the complexity of governance

arrangements, highlighting four main governance challenges (Section 4.6).
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4.2. Governance and governance traditions

The term “governance” originates from the Latin “gubernare”, which means “to steer”
(Samset & Volden, 2016).In this research: “Governance refers to all processes of
governing, whether undertaken by a government, market, or network; whether over a
family, tribe, corporation, or territory; and whether by laws, norms, power, or

language”(Bevir, 2013:p.14).

The concept of governance evolved in different disciplines, including philosophy, law,
political sciences, social sciences, economics and management. Some of the most
relevant streams of “governance literature” include the “public governance” and the
“corporate governance”. These streams are relevant because they are the oldest, the

largest and the most established (Bevir, 2013).

Firstly, public governance focuses on the state and its public institutions, and in
particular: “governance is the exercise of political, economic and administrative
authority necessary to manage a nation’s affairs” (OECD, 2017a). Public governance
is broader than the term “Government” because it includes the creation of the “rule
and order in social practices” (Bevir, 2013:p.14). The public governance addresses
specific aspects such as democracy, administration of the state, subsidiarity and
devolution, constitutional and legal system, etc. Public governance is one of the oldest
and most relevant streams of literature, but it is not considered in detail by this thesis.
The public governance is mentioned in this literature review only because it has

historical relevance and encloses key governance criteria and principles.

Secondly, corporate governance is “the system by which companies are directed and
controlled, in the interest of shareholders and other stakeholders, to sustain and
enhance value” (Manzoni & Islam, 2009). Governance is often compared with
management. However, these two terms are close in meaning but have different
focuses. Governance focuses on the decision-making framework (OECD, 1999), while
management refers to the decision-making exercise. Introducing an analogy,
governance focuses on the “ruling of the game”, either implicitly or explicitly, while
management is about “playing the game”. Often, the corporate governance is viewed

as the mean by which organisations are governed, and their managers are held
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accountable (OECD, 2001). There are two main dimensions of accountability: internal
and external (Arnaboldi, Azzone & Giorgino, 2014). Internal accountability concerns
the internal decision-making and motivation of the workforce and management in
particular. The external accountability concerns the relationship between the

corporation and external agents.

There are two main interpretations about corporate governance, namely the narrow
and the general one. The narrow interpretation focuses (only) on the relationship
between the shareholders of corporations and the top management; i.e. the “C-suite”
and the board of directors (Damodaran, 2010). Conversely, the general interpretation
of corporate governance applies to all management levels of corporations (OECD,
2001). In particular, it focuses on the so-called “system of control” or “performance
measurement and management system”. Therefore, the general interpretation of
corporate governance includes the mechanism for the internal budgeting, reporting
and decision-making (Dedman, 2002; Miiller, Shao & Pemsel, 2016). This thesis

adopts the general interpretation of corporate governance.

4.3. Governance Theories

governance is a hybrid topic encompassing both abstract-theoretical analysis and
empirical practices (Bevir, 2013:p.201), and it applies to different “elements” such as
organisations, networks, transactions (Miiller, Shao & Pemsel, 2016). Because of this
heterogeneity and multidisciplinary, governance is usually presented in different
ways. For example, Bevir presents the domain as a collection of theories, practices,
and dilemmas. The author of this thesis believes that this structure is particularly
effective for the topic. The author focused on governance theories as the ultimate

deliverable of the research is a theoretical proposition, i.e. RO4.

There are several governance theories that are relevant for this research, namely: the
institutional theory (Section 4.3.1), the shareholder theory (Section 4.3.2), the
stakeholder theory (Section 4.3.3), the rational choice theory (Section 4.3.4), the
agency theory (Section 4.3.5), the transaction cost theory (Section 4.3.6), the
contingency theory (Section 4.3.7). These theories are deemed to be the most relevant
concerning the governance topic (Joslin & Miiller, 2016). A summary of these theories

is provided in the next Sections.

69



4 Literature Review (C). The governance of infrastructure megaprojects

4.3.1. Institutional Theory

The institutional theory looks at the institutions (i.e. organisations), their members and

their possible interactions. The institutional theory is based on the following three

main pillars: regulative, normative and cultural-cognitive (Misangyi, Weaver & Elms,

2008; Orr & Scott, 2008; Scott, 2012, 2005):

e The regulative pillar focuses on the formal determinants of institutions, such as
law, ownership rights, legal personality, policies, internal policies, etc.

e The normative pillar focuses on the standard practices, roles, values and conductus
characterising the institutions;

e The cultural-cognitive pillar focuses on conceptions, beliefs, symbols, identities

and logic of actions affecting the social interactions within organisations.

These pillars enable clustering different individuals into an “institution”. These pillars
can be used to study the determinants of stability or disruption of the institution (Scott,
2012). Alternately, they can be used to identify special institutions; for example, those
which are not formally recognised but exist as a matter of shared beliefs or practices
(Locatelli et al., 2016). The pillars can also be used to explain specific behaviours
within organisations (Miiller, Shao & Pemsel, 2016; Phillips, Lawrence & Hardy,
2000; Zilber, 2002). Additionally, the institutional theory provides the theoretical
lenses to identify the institutions and to discriminate between two types of interactions,
either between the members of an institution or between the institution and external

agents.

Among the three pillars of the institutional theory, the author decided to focus
exclusively on the regulative one because it is the most significant for the actual
research. This simplification is frequent in project management research (Miller et al.,
2001; Samset & Volden, 2016). The formal pillar of the institutional theory allowed
to identify the most relevant institutions devoted to the FGIM, including the SPEs.
The author employed the institutional theory to define the unit of analysis of the
research (Section 6.3), and the most relevant institutions to focus on. At the beginning
of the research, the author focused on the SPEs solely. During the data collection, the
author realised that the original focus was too narrow and decided to extend it to the

SPE network, which includes the critical stakeholders for the FGIM. The institutional

70



4 Literature Review (C). The governance of infrastructure megaprojects

theory provided the right balance between the need to focus on the SPEs, and the need
to extend the scope to include the issue of FGIM. Section 6.3 describes the application

of the institutional theory to the unit of analysis of the research.

4.3.2. Shareholder theory

The shareholder theory assumes that the shareholders are primarily concerned with
maximising the profits, and the return on equity in particular (Friedman, 2007). The
theory is embedded in the rational choice theory (Section 4.3.4). The theory is
particularly relevant in corporate governance. In this context, the theory was
traditionally applied to the relationship between the shareholders and the board of
directors (Clarke, 1998; Davis, Schoorman & Donaldson, 1997; Miiller, 2012). The
theory assumes that an appropriate governance framework is applied to organisations
to align management with the shareholder objectives (Biesenthal & Wilden, 2014;
Friedman, 2007; Jensen & Meckling, 1976).

The researcher applied this theory to the shareholders of the SPEs. In this context, the
theory needed to be slightly revised. Usually, in infrastructure megaprojects, the
shareholders of the SPE are also contractual stakeholders for the SPE (Cartlidge, 2006;
Akintoye & Beck, 2009). For example, they can be contractors, technology providers,
critical suppliers, off-takers, etc. Their interest on the SPE is not limited to their return
on equity, but it includes their vested interested into the megaproject. Consequently,
the shareholder theory considered in this research is not limited to the maximisation
of the return on equity, but it includes all the determinants of value for the shareholder,
which usually include the return on equity and benefit associated with the contract

with the SPE.

4.3.3. Stakeholder Theory

The stakeholder theory assumes that the purpose of corporations includes the benefits
for the different class of stakeholders, such as: shareholders, employees, local
communities, public administrations, etc. (Aaltonen, 2011; Aaltonen, Jaakko &
Tuomas, 2008; Aaltonen & Kujala, 2010). The stakeholder theory extends the focus
of the “shareholders theory” (Donaldson & Davis, 1991).
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The stakeholder theory provides the theoretical lenses for extending the purpose of
corporations giving account to additional and complementary objectives respect to the
"shareholder theory” (Biesenthal & Wilden, 2014; Miiller et al., 2013). This
contribution is relevant for this research because the SPEs are not governed solely by
the shareholders; other stakeholders might have relevant governance power such as

the lenders, as further explained in Section 7.5.1.

4.3.4. Rational choice theory

The Rational Choice Theory (RCT) assumes rationale decision-makers (Glaser, 2010;
Gruber & Ko6szegi, 2001). In particular, the RCT is based on the notion of utility that,
in some cases, can be quantified either qualitatively or quantitatively. Often, the utility
is modelled in simplistic utilitarian terms, assuming that the purpose of decision-
makers is to maximise their economic return (Neumann & Morgenstern, 2007; Rabin,
1993); this focus is consistent with the shareholder theory (Section 4.3.2). Typically,
governance scholars employ the RCT as simplifying assumption. The assumption
simplifies the analysis of the decision-making by excluding the complex social and
psychological aspects. The RCT is widely employed in decision-making sciences, and
it is particularly relevant for the field of game theory (Neumann & Morgenstern,
2007). Additionally, many governance theories are grounded in the RCT, such as: the
agency theory, the transaction cost theory, the shareholder theory, the stakeholder
theory, etc.

The formal governance literature relies extensively on the simplifying assumptions
introduced by the RCT. This thesis assumes decision-makers involved in the
megaprojects. The RCT is consistent with the theoretical focus employed by this

thesis.

4.3.5. Agency Theory

The agency theory focuses on the relationship between the two parties: the agent and
the principal (Eisenhardt, 1989b). The agent takes decisions on behalf of the principal.
The agency theory explains how the self-interest of the agent can affect his decision-
making, leading to sub-optimal decisions from the principal point of view. The agency

theory provides the theoretical lenses to study the mismatch between the interests of
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the agent and the ones of the principal, and it focuses on the implications that this
mismatch has for the agent decision-making (Jensen & Meckling, 1976; Mitnick,
1973; Miiller, Shao & Pemsel, 2016; Ross, 1973).

The agency theory was developed in the context of corporate governance looking at
the relationship between the shareholder (principal) and the management (agent)
(Jensen & Meckling, 1976; Joslin & Miiller, 2016). More in general, the agency theory
applies to a wide range of governance contexts, namely in any circumstance where
one agent decides on behalf of another. Traditionally, the agency theory focused on
aspects such as: trust and moral hazard between the parties (Poblete & Spulber, 2012),
incentivising mechanisms for the agent (Clegg et al., 2006:p.128) and the controlling
exercised by the principal (Jensen, 2003; Miiller, 2012). Typically, the agent is in the
position to obtain more information concerning its decisions (Wiseman, Cuevas-
Rodriguez & Gomez-Mejia, 2012). According to Ahola et al., the agency theory has
considerable potential in the project governance; particularly in respect of the
separation between project ownership and management (Ahola et al., 2014; Fama &

Jensen, 1983; Schleifer & Vishny, 1997).

4.3.6. Transaction Cost Theory

Transaction Cost Theory (TCT) assumes “that organizations adapt their governance
structures to achieve the lowest possible transaction costs” (Biesenthal & Wilden,
2014). The notion of “adaptation” available in the TCT has similarities with the
contingency theory (Section 4.3.7). The TCT focuses on the structural governance, i.e.
on the organisational configurations and contractual settings characterising the
economic transactions between agents (Williamson, 1979). This structural view is
often compared with the process view (Williamson, 1985). TCT originated in the
corporate governance domain (Coase, 1937; Williamson, 1985, 1979). The initial
formulation of TCT looked at the “make or buy” decisions adopting the perspective
of a single corporation (Williamson, 1979). In this context, the decision-maker
(assumed rational) identifies the “transaction structure” minimising the overall
production cost, which includes the internal cost, the cost of transactions (external
costs), as well as any differential cost. Usually, the TCT is associated with the formal

governance as it focuses on the contractual and economic transactions. In projects, the
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TCT is particularly relevant concerning the project transactions and the contracting

approaches (Miiller, 2012; Miiller, Shao & Pemsel, 2016).

The TCT provides the structural lenses to analyse the research phenomenon object of
this study. In conjunction with the institutional theory, the TCT provides the
theoretical lenses to identify the most relevant configurations of the SPE-network
(Section 7.4). Often, SPEs interpose the critical project stakeholders, and they act as a
common interface for the project. Their economic and contractual relationships can be
analysed using the TCT. This is the general perspective in the project finance and PPP
literature (De Schepper, Dooms & Haezendonck, 2014; Gatti, 2007; The World Bank
Group, 2014; van Marrewijk et al., 2008). There is an extensive literature concerning
the transaction costs of such organisation and contractual arrangements (Parkhe, 1993;
Williamson, 1981). However, the “transaction costs” are primarily focused on the
financial and the economic perspective (Section 3.4.2), the literature review revealed
that there is a vast gap concerning the structuring of the SPEs that looks as the
governance of the project (Section 3.3). To address this gap, the researcher employs
the TCT to look at the intra-organisational governance structures (Section 4.5.1).
However, this research does not consider the reasoning of the theory entirely. For
instance, the research does not focus on the “transaction costs” that are widely debated
in the PF and PPP literature. This research employs the TCT in a specific form:
e Assuming that governance structures need to be adapted to the specific
megaprojects, and
¢ Employing the structural view concerning the FGIM; in particular concerning the
characterisation of the project network and the external configurations of the SPE-

network (Section 7.4).

4.3.7. Contingency theory

The contingency theory focuses on governance as well as the management style in
organisations. The theoretical assumption is that governance and management are
contingent to the specific conditions of the organisations, including the size, the
business activities, the context, etc. (Drazin & Van de Ven, 1985). The contingency
theory is widely used in the corporate and project governance fields (Donaldson,

1987). In megaprojects, the theory explains the vast complexity and the limited
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standardisation associable to the contracting approaches, and to the project
organisational settings (Clegg & Hardy, 1999). This thesis considers the contingency

theory as an assumption.

4.4. Project organising

Most of the theories introduced in the previous Section were initially formulated for
the corporate governance and later applied in the project context (Ahola ef al., 2014;
Biesenthal & Wilden, 2014). In particular, the theories were readapted in consideration
of the temporary nature of projects (Engwall, 2003; Lundin & Soderholm, 1995;
Turner & Miiller, 2003). This adaptation process is based on the “project organising”,
which is a field of project management focusing on project organisations. Project
organising relies extensively on the institutional theory (Section 4.3.1), identifying the
project organisations and their interdependencies. According to Winch, project
organising is based on three main perspectives that can overlap: project owners,

project-based firms and projects as temporary organisations (Winch, 2014).

Firstly, the project owners are usually permanent organisations that own and
sometimes operate the infrastructure. In many infrastructure projects, owners are the
project clients. Secondly, the project-based firms are those organisations involved in
the creation of temporary organisations (Whitley, 2006). Typically, these
organisations have advanced project management capabilities (Brady & Davies, 2004;
Davies & Hobday, 2005; Winch, 2014). Furthermore, their organisation is designed to
operate according to project-oriented business models (Ahola ef al., 2013; Artto &
Wikstrom, 2005; Kujala et al., 2010; Mutka & Aaltonen, 2013; Ruuska et al., 2013;
Wikstrom et al., 2010; Winch, 2014). Thirdly, the temporary organisations are
projects and programmes. From the organisational point of view, they are often
described as project teams and matrix organisations (Gaddis, 1959; Wilemon &
Cicero, 1970).

The terms “owners”, “project-based firms” and “projects as temporary organisations”
are simplifications. In real projects, the situation is far more complex. “Owners” might
include project owner, client, sponsors and infrastructure operator. The term “project-

based firms” entails a wide range of organisations involved in the project business;
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e.g. main contractor, sub-contractors, suppliers, technology provider,
architect/designer, etc. The temporary organisation representing the project can be
broken down into sub-organisations that are devoted to different project aspects, e.g.

design or construction.

In summary, project organising provides the foundations to introduce the concept of
governance in projects. In corporate governance, the organisational unit is relatively
simple to define and characterise, i.e. the corporation. The regulatory pillar of the
institutional theory (Section 4.3.1) identifies the boundaries of the organisation;
therefore, the institutional theory allows to distinguish the internal aspects of
organisations (e.g. their structures and processes), as opposed to the external
contracting perspective. In projects, the boundaries of the temporary organisations are
more complicated to define. The project organising employs the institutional theory,
along with TCT (focusing on the contracting structure) to define the boundaries of the

temporary organisations.

4.5. Project governance

The concept of governance is not new for project management; some initial
publications can be traced back to the 70ies (Bredillet, 2008). However, it is only in
the last decade that the topic has become particularly important (Ahola et al., 2014;
Brunet & Aubry, 2016; Miller & Hobbs, 2009; Ruuska et al., 2011; Sanderson, 2012).
Some scholars highlight the concept of governance emerged from two leading
theories, namely the agency (Section 4.3.5), and the transaction cost theory (Section
4.3.6), that (Bredillet, 2008; Brunet & Aubry, 2016). The initial focus was on project
contracting, looking at the relationship between the project client and contractor(s)

(Brunet & Aubry, 2016; Wikstrom et al., 2010).

During the last decade, the concept of governance has been extended considerably to
include different organisational perspectives adopting different theoretical lenses
(Biesenthal & Wilden, 2014; Clegg et al., 2002; Eccles, 1981; Morris, 1997,
Stinchcombe, 1959).

According to Miiller governance in the “realm of projects” applies to three elements:

the project (project governance), the set of projects (i.e. programmes and portfolios)
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and the project management (i.e. the tools and methods), (Miiller, 2012). The
governance of these three elements differs regarding tools, approaches, practices and
institutions. Project governance (also called "governance of project") is one of the
main streams in the project literature. This thesis focuses on the project governance

solely.

Project governance is defined as: “the alignment of project objectives with the strategy
of the larger organization by the project sponsor and project team. A project's
governance is defined by and is required to fit within the larger context of the program
or organization sponsoring it, but is separate from organizational governance”
(Project Management Institute, 2013). Project governance describes how project
sponsors steer the decision-making for the project management (Samset & Volden,
2016). Project governance is often compared with project management (Biesenthal &
Wilden, 2014; Turner, 2006). Project management concerns the "operational control"
at the project level (Turner, 2009). The role of project management is to manage the
project according to the structures and process defined by the project governance (Too
& Weaver, 2014). Project governance defines the organisational structures and
processes to govern the project (Biesenthal & Wilden, 2014; Nielsen, 2010). It assigns
project roles and responsibilities to the project stakeholders (inter-organisational or
transactional perspectives) and to project structures, i.e. organisational units (intra-
organisational perspective) (Ahola et al, 2014; Miiller, Shao & Pemsel, 2016).
Usually, scholars employ two main perspectives to investigate the project governance
(Ahola et al., 2014):

e Firstly, the transactional perspective focusing on the intra-organisational

governance mechanisms derived from economic transactions (e.g. contracts);

e Secondly, the inter-organisational perspective looking at the organisations

internally, and focusing on their structures and decision-making processes.

4.5.1. The transactional perspective applied to the project governance

The transactional perspective focuses on the relationship between two, or more,
project stakeholders. This view is grounded in the TCT and focuses prevalently on the
economic and formal transactions between agents (Turner & Keegan, 2001; Walker
& Rowlinson, 2007:p.101). Traditionally, the transactional perspective focuses on the

project contracting (Gilson, 1996; Joslin & Miiller, 2016). In its purest form, the
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project contracting looks at the contractual relationship between a single client and a
single contractor. Often, depending on the specific project context considered, the
contracting might include more than two agents (Steen, Coopmans & Whyte, 2006;
Williams et al., 2010). For example, in upstream oil & gas infrastructures, the critical
agents are the “international oil company”, the “national oil company”, the national
Government, and the construction contractor (Open Oil, 2012). In the civil
construction sector, the relationship between client, contractor and designer (i.e. an
architect or engineer) provides a trilateral relationship with multiple agency
relationships (Clough et al., 2015; Eggleston, 2015:p.3; Hughes, Champion &
Murdoch, 2015). The three actors are combined in different ways giving rise to various
contractual approaches, e.g. design and built, construction contract, management
contract, etc. (Harris, McCaffer & Edum-Fotwe, 2013; Whitticks, 2013). Different
sectors adopt different terminology and contracting approaches; consequently, the
contracting topic is highly fragmented. Sometimes, the terminology can be
ambiguous, for example, the term “architect-engineer” has different meanings
depending on the sector considered. For example, the nuclear (Ruuska et al., 2011,
2009) and civil construction fields (Clough et al., 2015) define two different

approaches using the same name.

The transactional view provides the theoretical lenses for investigating many aspects
related to the project governance, e.g. the roles of stakeholders for the project, the
relationships between organisations (e.g. sharing of risks, attribution of
responsibilities), the systemic configuration the contracting network, etc. The
transactional view is one of the prevailing perspective employed by project
management scholars to instigate new forms of organisations and management based
on modern IT technologies (Lindkvist, Stasis & Whyte, 2013; Whyte, 2016, 2011,
Whyte, Stasis & Lindkvist, 2016). The transactional perspective was essential for this
thesis as it allowed to define the SPE-network (Section 6.3).

4.5.2. The inter-organisational perspective applied to the project
governance

The inter-organisational perspective looks at the internal governance organisations

(Bredillet, Turner & Anbari, 2008), in which the prevalent perspective employed is
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corporate governance (Section 4.2). According to Miiller, the most relevant (internal)
institutions either governing, or managing, projects are: the board of directors, the

middle management, and the steering group (Miiller, 2012),.

The board of directors is the highest level of management within the project owner/
sponsor. Project sponsors nominate and steer the board of directors. Often, the board
of director either formulate or specify the project objectives, leading to some degree

of influence toward its governance (Miiller, 2012).

The middle management of the sponsor is responsible for the implementation of the
organisation strategy. Often, middle management focuses on the management of the
project portfolios and programmes. Like the board of directors, the middle
management does not formulate the project governance directly. However, it has some

degree of influence on it (Miiller, 2012).

Thirdly, the “steering group”, or “steering committee”, is the institution governing the
project and it is ultimately responsible for its success (Miiller, Shao & Pemsel, 2016).
The steering group provides the interface between the project sponsoring organisations
and the project management (Crawford et al., 2008). At the beginning of the project,
it sets the project priorities, the organisational structure and the internal decision-
making processes. During the project execution, the steering group underwrites the
most critical project decisions such as: project budgeting, changes of project scopes,
replacement of critical project stakeholders (e.g. contractor, etc.), etc. (Miiller, 2012;
Miiller, Shao & Pemsel, 2016; Vinter, Price & Lee, 2013). Often, the steering group
is composed of managers of the sponsoring institutions, and by the project manager.
These are appointed by the sponsors, and sometimes by additional project
stakeholders, including the financial institutions. In literature, the steering group is
usually studied under the lenses of the agency theory (Bredillet, Turner & Anbari,
2008; Miiller & Turner, 2005).

4.6. The formal governance of megaprojects

To investigate the FGIM, project management scholars employed the theoretical
perspectives introduced in Section 4.3. Many studies employ the transactional

perspective focusing on the systemic aspects of the FGIM (Section 4.5.1). In the
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project governance literature, the emphasis is given to the strategic aspects of
megaproject, and in particular the infrastructure policy, the business case, the
financing, and the attribution of risks and responsibility to the contracting parties
(Eweje, Turner & Miiller, 2012; Flyvbjerg, 2013b; Miller et al., 2001; Miller & Hobbs,
2009; The World Bank Group, 2014). Consistently with the corporate governance
tradition, the critical governance actors are the sponsors and promoters of

megaprojects.

The ownership of the infrastructure is a critical driver differentiating alternative

governance approaches in megaprojects. In particular, the difference between public,

private and mixed ownership (i.e. PPPs) creates different governance approaches,

(Akintoye & Beck, 2009; Gatti, 2007; Miller et al., 2001). Consistently with the

research aim and objectives (Section 1.4), this thesis focuses on those governance

approaches involving one or more SPEs. From the literature, SPEs are typically used
for PPPs and project finance transactions (De Schepper, Dooms & Haezendonck,

2014; Esty, 2008; Puhr et al., 2014; van Marrewijk et al., 2008):

e Some types of PPPs require the incorporation of one or more SPE. Usually, SPEs
provide a joint ownership vehicle for the megaproject. Therefore, the public and
the private investors co-own and co-govern the SPE, and indirectly the
megaproject (Akintoye, Beck & Hardcastle, 2008; The World Bank Group, 2014);

e All PF transactions require one or more SPE withholding and ring-fencing the
funds associated with the megaproject (Dewar, 2011; Tan, 2007; Vinter, Price &
Lee, 2013).

PPP and the PF transactions employ similar types of SPE. For instance, in both
approaches, SPEs are used as an off-balance sheet vehicle for the financing and
ownership of megaprojects (Esty, 2008; Vinter, Price & Lee, 2013; Finnerty, 2013).
The off-balance sheet is a technical term describing how sponsors and lenders leverage
funds for the megaprojects. It describes the scenario where a new company (i.e. the
SPE) is incorporated to collect, isolate and convey the funds for the megaproject. The
SPE is not reported on the balance sheet of the sponsors; this is due to specific legal
and accounting expedients making the SPE an “orphan entity” (Basel Committee on
Banking Supervision, 2009). This scenario is opposed to the “on balance sheet”

financing (also known as corporate financing), where the sponsors borrow the funds
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directly from the lenders. The financial and accounting implications of these two
approaches (i.e. off-balance sheet vs on balance sheet) are widely discussed in the

literature (Section 3.4).

This thesis focuses on the off-balance sheet scenario as it includes SPEs (Finnerty,
2013; Vinter, Price & Lee, 2013). In this context, the FGIM is scattered in different
literature streams; the most relevant ones for this thesis are the project management,

the financial and the legal stream (Section 3.4).

The project management literature often adopts a transactional perspective focusing
on the roles played by the different stakeholders (Clough et al., 2015; Eggleston, 2015;
Miller et al., 2001; Miller & Hobbs, 2009; Turner & Keegan, 2001; Walker &
Rowlinson, 2007:p.101; Williams et al., 2010). Some scholars focus on the
institutional settings required by countries to run infrastructure programmes. For
example, there are several studies concerning the set-up of the Project Financing
Initiative (PFI), or similar infrastructure programmes (Bing et al., 2005; Clifton &
Duffield, 2006). Often, the general governance principles underlying the PPP and PF
transactions, include (Akintoye, Beck & Hardcastle, 2008; Esty, 2008; Vinter, Price
& Lee, 2013; Akintoye & Beck, 2009):

e Providing a single point of reasonability for the project;

e Assign the risks and responsibility to the stakeholder that is in the better position

to manage it.

There are project management researchers describing single case studies (Esty, 2008;
Hueskes, Verhoest & Block, 2017; Parker & Hartley, 2003; Sobhiyah, Bemanian &
Kashtiban, 2009; Tserng H. Ping et al., 2012). These case studies describe contingent
governance settings and provide lesson learned for similar megaprojects (Dimitriou,
Ward & Wright, 2013; Giezen, 2012; Greiman, 2013; Merrow, 2011; Zidane,
Johansen & Ekambaram, 2013). Some scholars focus on the inherent governance
challenges for megaproject success, and they advocate for new methods and

approaches (Ruuska et al., 2013; Samset & Volden, 2016; Sanderson, 2012, 2012).

The financing literature is very detailed about the role of the investors, the financial

and risk management mechanisms (Caselli & Gatti, 2005; Finnerty, 2013; Gatti, 2007,
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Nevitt & Fabozzi, 2000; Yescombe, 2013). Often, the literature focuses on the

following aspects:

e The structural attribution of financial risks between the investors in different
financial transactions, e.g. project finance, leasing, etc.

e The dynamic evolution of financial flows during the project development and
operation;

e The contingent analysis in different project scenarios (e.g. project delays, the
bankruptcy of critical stakeholders, etc.), and their implications for the financing

of the megaproject.

Often, the theme of FGIM is not addressed directly (as it is not the primary focus), but
many aspects related to the financing have indirect implications for FGIM; for
example, the financial structure of the SPE, or the attribution of risk and
responsibilities to project stakeholders (Gatti, 2007; The World Bank Group, 2014;
Vinter, Price & Lee, 2013; Wood, 1995).

The legal literature about project financing provides an in-depth technical focus on the
legal aspects associated with the enforcing instruments; e.g. public concessions,
contracts, the difference among jurisdictions, etc. (Dewar, 2011; Vinter, Price & Lee,
2013; Wood, 2007, 1995). An essential aspect characterising the legal literature is the
reference to one or more jurisdictions. Some studies describe the critical terms of the
enforcing instruments and their interpretation in specific jurisdictions; often they
include references to relevant statutes and precedents. Other studies provide a
comparative analysis of different jurisdictions or families of jurisdictions; e.g.
Common law, Napoleonic law, Islamic law, etc. (Wood, 2007). Some studies provide
an international perspective to describe the main legal principles governing the PF and
PPP. To address specific matters, they often assume a referring jurisdiction. Often the
American and the British common law are p[referred because they enclose an
established banking law, they are more flexible, and they represent the international

standards for the international transactions (Dewar, 2011; Vinter, Price & Lee, 2013).

The three streams of literature emphasise the complexity of the FGIM, particularly in

off-balance sheet transactions. The three streams provide distinctive views
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complementing each other. The research topic is multi-disciplinary and extensive.
From one extreme, meta-studies address abstract principles and basic governance
configurations of megaprojects, e.g. in the project management literature. On the other
one, there are very detailed legal studies that address the interpretation in different
jurisdictions of specific contractual terms. For example, the “force majeure” clause in
construction contracts is treated very differently depending on the jurisdiction
considered (Abdollah, 2010; Bailey, 2016; Chern, 2016; Glover & Hughes, 2011;
McKendrick, 2013). Consistently, off-balance sheet transactions comprise a wide
range of detailed aspects (e.g. the specific provisions in the different contracts, their
legal interpretations, the jurisdictions involved, etc.) having a systemic relevance for
the FGIM. Different streams of literature emphasise governance complexity, some of
the common challenges include:

1. The proliferation of project stakeholders and multiplicity of roles;

2. Governance dynamicity and long planning horizons;

3. The reliance on public governance mechanisms;

4. The tight financial control.

These challenges are described in the following subsections.

4.6.1. Governance challenge 1: the proliferation of project stakeholders

and the multiplicity of roles

The megaproject represents the biggest and more complex class of projects;
consistently, issues such as the proliferation of project stakeholders and the
multiplicity of roles are magnified (Ruuska et al., 2011, 2009). Rarely, a single
organisation has sufficient capabilities (either financial, experience-based, etc.) to
deliver a megaproject entirely. Typically, megaprojects are financed by a multiplicity
of investors, developed by several contractors, etc. This stakeholders’ proliferation is
different than in smaller projects, where the number of stakeholders and their roles is

usually reduced.

The proliferation of stakeholders is a challenge for the FGIM because more interests
and perspectives need to be reconciled and aligned. Consistently, the FGIM requires
more complex and sophisticated frameworks (e.g. contracting structures) compared to

smaller projects. In off-balance sheet financing, more stakeholders participate in the
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FGIM compared to on-balance sheet financing, leading to an increased governance

complexity.

4.6.2. Governance challenge 2: governance dynamicity and long planning

horizons

In megaprojects, during the negotiation phase, it is particularly difficult to make
reliable and detailed predictions (Sections 2.3). Megaprojects require many years for
their planning, negotiation and due diligence. Additionally, the construction of
megaprojects often takes several years (Sections 2.2.6). Usually, the operational life
of the infrastructure megaprojects lasts for many decades or is indefinitely long. This
is, for example, the case of transportation roads, ports, airports or industrial complexes
(Chinowsky, Price & Neumann, 2013; Tassey, 1991:p.2; Tsunokawa & Schofer,
1994). In addition to the long-term forecast, the megaproject risks and uncertainties
are magnified (Sections 2.2.7), e.g. because of their vast economic size (Section 2.2.1),

their organisational complexity (Section 2.2.5), etc.

The difficulty in forecasting affects many aspects of megaprojects, including the
FEED (Eweje, Turner & Miiller, 2012), the infrastructure detailed design (Han et al.,
2009; van Marrewijk et al., 2008), the megaproject implementation (Davies, Gann &
Douglas, 2009; Dimitriou, Ward & Wright, 2013; Merrow, 2011), the financial
commitment of megaproject stakeholders (Finnerty, 2013; Gatti, 2007; Nevitt &
Fabozzi, 2000), etc. These planning challenges have significant implications for
FGIM. The vast uncertainty and risk undermine the stakeholders' ability to define the
contractual obligations prescriptively. “Incompleteness of contracts” is a term used in
contracting to describe the impossibility to prescribe in detail everything in the
contract (i.e. what to do precisely in any possible conditions), making contracts
susceptible to uncertain interpretation and incompleteness (Hart, 2003, 1995, 1995,
1988). In megaprojects, this issue is magnified by the complexity of the project
endeavour (Clegg et al., 2002; Giezen, 2012; Hu Yi et al., 2015; Kardes et al., 2013).

The “incompleteness of contracts” affects the content and the form of the contracting
instruments, but it is not limited to it (Hart, 2003, 1995, 1995, 1988). In turns, it also

affects the general megaproject contracting structure, and consequently the
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organisational one, i.e. the project network. The contracting instruments introduce
obligations between the stakeholders at different levels (i.e. contracting tiers) (Hart,
2003). This view sees megaprojects as a set of enforceable transactions defining
complex, multi-layered economic bargains. The difficulty in planning causes the
contracting to be more susceptible to amendments and adaptations. Given the long
infrastructure lifecycle, the contracting structure evolves dynamically in time. This
evolution can be either predefined at the time the contracting instruments are ratified,
or triggered by specific events such as the bankruptcy of a contracting party, etc. As a

result, the project network is not static but evolves during the megaproject lifecycle.

In the project management literature, the topic of contracting is often oversimplified.
In megaprojects, and particularly in project finance, this oversimplification is far to be
true; the legal literature considers additional levels of detail and complexity (Chern,
2016; Hughes, Champion & Murdoch, 2015; Vinter, Price & Lee, 2013; Wood, 1995).
The contracting instruments involve many implicit or explicit triggering conditions
enabling the contracting instruments partly to adapt to the pre-identified scenarios. In
addition to that, specific procedures to amend and renegotiate them are widely
experienced by stakeholders. Another relevant source of governance dynamicity is the
involvement of the policymakers, which is (almost always) the case of megaprojects

(Dentons, 2016; Vinter, Price & Lee, 2013; Wood, 1995).

4.6.3. Governance challenge 3: the reliance on public governance

mechanisms

Usually, the public governance influences megaprojects in many aspects, including:
1. The interrelation between megaprojects and the law;

Public planning;

Public procurement;

Reliance on the public institutional framework;

The democratic principle and the subsidiarity;

A

Public support.

Firstly, megaprojects are subject to the law affecting a variety of aspects, e.g.

contracting, corporate law, employer-employee relationship, taxation, tort law and
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negligence liability, etc. However, megaprojects are far more susceptible to the law,

compared to smaller projects, because:

e Megaprojects are symbolic and strategically sensitive to the policymakers (Section
2.2.4);

e Megaprojects are relevant elements of infrastructure programmes that may require
amendment in legislation. For example, the introduction of PPP approach, or the
creation of bespoke concession regimes (Dewar, 2011; Hellowell, Vecchi &
Caselli, 2015; Miller et al., 2001; Tang, Shen & Cheng, 2010);

e Megaprojects last for a very long period; therefore, they are more susceptible to
change in laws during their lifecycle (Section 2.2.6).

e Consistently, the megaprojects and the lawmaking activities often influence each
other. This interplay partly explains the extent to which the public governance
affects the FGIM.

Secondly, the countries implementing megaprojects need adequate administrative
planning (Eweje, Turner & Miiller, 2012; Samset, Berg & Klakegg, 2006; Tom
Christensen, 2011; van Marrewijk ef al., 2008). Megaprojects can be part of a political
agenda, and they are publicly debated and scrutinised. Consequently, policymakers
and devoted institution are often involved in the planning and decision-making
(Flyvbjerg, 2007b; Miller et al., 2001; Miller & Hobbs, 2009; Akintoye & Beck,
2009). Often, ad hoc administrations are committed to support the planning of
megaprojects. Examples can be found in any infrastructure sector, such as: public
transport administrations, nuclear programme development agencies, petroleum

ministers and development administrations in oil & gas extraction programmes, etc.

In some countries (e.g. Italy, France, Spain), the planning of the infrastructure is partly
left to private corporations, e.g. power utilities. These utilities are incorporated as
private corporations, but they are frequently participated by the public, and their
mission entails social and strategic aspects of the country. Historically, the public
ownership and control of infrastructures spread in continental Europe, from the end of
WWII until the 80°s/90°s (Miller et al., 2001). After that, many infrastructure sectors
were liberalised (e.g. gas, telecommunications), while others remained under the

partial control of the state (e.g. shipbuilding, transportation). By contrast, Anglo-
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Saxon countries (especially in the last decades) leave more space for the private
intervention, and the infrastructure utilities are usually owned by private investors
(Bing et al., 2005; Booth & Starodubtseva, 2015; National Audit Office, 2013, 2013).
Nonetheless, even in these cases, the public planning applies. Typically, specific
administrations and authorities set up general infrastructure requirements (e.g.
required services, tariffs, etc.) and targets (e.g. concerning the greenhouses emissions).
In most developed countries, the planning of infrastructure megaprojects is subject to
special norms derived from the public governance. A relevant example is the
prescription to develop a comprehensive cost-benefit analysis that is subject to the

approval of devoted public administrations.

Thirdly, the public governance can affect public procurement in different ways. It can
affect the procurement procedures directly when a public administration is the project
client, owner or both (Akintoye et al., 2003; Alhazmi T. & McCaffer R., 2000; Bovis,
2012; Knight et al., 2012; Thai, 2008). In case of privately incorporated utilities, the
infrastructure service can be considered of public interest and therefore subject to
specific legal requirements. For example, the procurement is subject to public
procedures, including open bidding processes and mechanisms to enhance the
transparency of the decision-making and the accountability of decision-makers, etc.
Often, the anti-corruption laws and procedures are applied to the procurement of
megaprojects at different levels, e.g. first tire-contracting, sub-contracting, etc.
Although the issue of corruption is a critical matter in infrastructure megaprojects,
there is a very limited project management literature on this topic (Locatelli et al.,

2016).

Fourthly, to a certain degree, the FGIM relies on the public institutional framework.
As described in the Sections 2.2.4, megaprojects are of public interest. The public
affects the FGIM in many aspects; e.g. planning, procurement, etc. This level of
influence implies the interrelation between devoted public institutions and the FGIM.
Public institutions influence the FGIM in different ways, depending on the
constitutional and administrative system, which varies from country to country. For
this reason, it is difficult to generalise; however, some types of institutions can be
found in almost all countries and infrastructure programmes. The repartition of powers

introduced by Montesquieu can be found in most countries (Elliott, 2014; Loveland,
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2012; Montesquieu & Varnet, 1748). There are three main institutional bodies: the
Government (executive power), the Parliament (legislative power) and the court

(judiciary power).

Typically, the government expresses a political interest towards the megaprojects. In
case the Government supports the megaproject, it can grant subsidies, negotiate with
national and international stakeholders, promote specific legislative instruments, etc.
The government also controls, either directly or indirectly, administrative agencies.
Some of these agencies are directly involved in the FGIM (Bertoldi, Rezessy & Vine,
2006; Glaser, 2010; Koppenjan, 2005; Merkert & O’Fee, 2013; Painter, Isaac—Henry
& Rouse, 1997).

The regulatory bodies (or authorities) are the technical regulators. They are devoted
to regulate and oversight the development and operation of the infrastructure
megaprojects (Bredimas & Nuttall, 2008; Delmon, 2009; Grimsey & Lewis, 2007,
Larsen et al., 2006; Sainati, Locatelli & Brookes, 2015b). Often a single megaproject
is subject to the scrutiny of many specialised regulators, on matters such as: the
environment, safety, anti-corruption, anti-trust, etc. Typically, the regulatory bodies
are characterised by the legal status of “independence”. Regulatory Bodies (RB) are
designed to be independent of others projects stakeholders, including: the
Government, other administrations, the private business, and the public. In some
countries, the RBs are considered formally part of the Government. However, the
Government exercises an indirect control. Often, the Government is only empowered
to appoint the chair or the senior managers of the RBs. By contracts, many RBs include
check and balance mechanisms to limit the Government powers and to avoid conflicts
of interests. The law assigns special powers and responsibilities to the regulatory body.
In some contexts, the RBs are critical stakeholders for the megaproject, such as in the
nuclear field (i.e. nuclear safety authority), or in the oil & gas in developed countries
(e.g. the environmental agency) (Alam, 2013; Koppenjan & Enserink, 2009; Stoiber
& Agency, 2010).

The legislative power is exercised by the Parliament nationally and by local
assemblies (Loveland, 2012). For simplicity, the research only considers the national

Parliament. Concerning the specific megaproject, the Parliament is less focused than
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the Government. However, it can promote and amend specific legislation connected
to the megaproject. Often, the Parliament amends the megaproject-specific law under
the input of the Government or the majority party (Loveland, 2012). In some countries,
the Parliament is asked to express its vote in relevant aspects, including the
approbation of a megaproject. For example, in Finland, the Parliament is involved in
the licensing any Nuclear Power Plant (NPP); in this example, the Parliament can
decide whether to support or not the construction of an NPP (Litmanen & Kojo, 2011;
Strauss, 2010; Vuorinen, 2008).

The courts exercise the judiciary power. The extent to which they are involved in
the FGIM is contingent to specific civil and penal proceedings. Courts are relevant
institutions to enforce the contracting instruments. However, the judicial review is
often considered as the solution of last resort. In case of litigation and contractual
breaches, private stakeholders often prefer to opt for a private arbitration (Al-Saadi &
Abdou, 2016; Blankenburg, 1994; Garcia, Reitzes & Benavides, 2005; Resnik, 2014).
Usually, this choice is more efficient, and it keeps the confidentiality concerning
specific contracting information and factual events. In relation to crimes, the penal
courts cannot be substituted by any other organisations or administrations (Clarkson
et al., 2014). The extent to which the courts can affect the FGIM can be very specific
and contingent to different types of liabilities and scenarios. These aspects are out of

scope for the current research.

Fifth, the democratic and subsidiarity principles influence the FGIM in many
developed countries (Loveland, 2012).

The principle of democracy is concerned with the power of citizens to elect members
of democratic institutions (i.e. the Parliament and the Government) or to vote directly
on specific matters, such as in referendums.

The principle of subsidiarity focuses on the delegation of power from a central
jurisdiction to smaller territorial units. It applies to governments, parliaments (e.g.
devolution) and courts (Elliott & Feldman, 2015; Melo Zurita et al., 2015). This
principle provides the foundations for multilayers governance structures, e.g. federal
states, municipalities, regions, etc.

Both the principles of democracy and subsidiarity introduce guarantees for local

institutions and citizens. In practice, these principles are embedded in the
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constitutional or mandatory framework, and they provide specific rights, powers or
guarantees mechanisms to local governments and citizens. For example, in some
countries, the protection of the environment is left to local governments. This is the
case of Continental Europe. In these countries, the local institutions are empowered to
some decision-making powers concerning the approval of infrastructure megaprojects.
Another example is the mandatory public consultation that some countries require for
megaprojects. Public consultations are also known as public hearings or public
inquiries (Carter, 2015; Li, Ng & Skitmore, 2013). In its basic form, the public
consultation allows project stakeholder (i.e. local governments, citizens, private
institutions and associations, etc.) to question and be heard by the promoters of
megaprojects. Usually, the development agency governs the public consultation. In
some countries, the public consultation can introduce additional guarantees to the
citizens and the local government. For example, in Switzerland, the development of
an NPP required a mandatory referendum of the “county” (i.e. federate state) where
the nuclear site is located. These examples show the extent to which the democratic

and subsidiarity principles can influence the FGIM (Bredimas & Nuttall, 2008).

Sixth, the public governance influences megaprojects because public institutions (e.g.
the Government) are necessarily involved; often, they assume critical roles for the
megaproject. The Government and the development agency can act as direct or
indirect sponsors of the megaproject and therefore they have a relevant governance
role (Alhazmi T. & McCaffer R., 2000; Bertoldi, Rezessy & Vine, 2006; Merkert &
O’Fee, 2013; Thai, 2008). In case of direct support, the Government undertakes one
or more project roles, e.g. the client, the sponsor, or the owner. There is a wide range
of ownership, concession and PPP approach providing different powers and level of
involvement of the Government (Grimsey & Lewis, 2007; The World Bank Group,
2014). In other cases, the Government provides subsidies and guarantees to support
the megaproject indirectly. In such circumstances, the Government, or the deputy
agency, takes part of the negotiation and often impose governance mechanisms to

control the megaproject.
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4.6.4. Governance challenge 4: the tight financial control

The megaproject governance challenge arises from the investors’ need to control their
exposure to such a large and risky investment (Section 2.2.8). This challenge is
particularly relevant for the off-balance sheet megaproject financing (Della Croce &
Gatti, 2014). Theoretically, the off-balance sheet financing is issued on a “non-
recourse” basis, meaning that the lenders provide the funds without any collateral
(Wood, 1995; Yescombe, 2013). The investment is secured primarily by contracts,
including: the off-take agreement (securing the revenue stream), the EPC contract
(securing the costs associated with the project development), the supply agreement
(securing the availability and cost of input supplies), etc. (Nevitt & Fabozzi, 2000;
Wood, 1995). However, the “no recourse financing” is rarely applied to megaprojects
because the lenders would be exceedingly exposed to the financial risk, which is not
sustainable because they often provide the largest portion of the megaproject funds;
e.g. 80%-95% (Esty, 2008; Vinter, Price & Lee, 2013). Conversely, megaprojects
often employ the “semi-recourse” financing, meaning that there are partial collaterals
associated with the project loans (Vinter, Price & Lee, 2013). Additionally, the public
institutions might provide additional forms of guarantees to support the off-balance
sheet financing of the megaprojects (National Audit Office, 2015). The lenders’
exposure justifies the tight financial control of the megaprojects. At the time of the
financial negotiation, the lenders are the primary financial contributors; therefore they
have the negotiation power to impose tight control at protection of their loan (Gatti,

2007; Vinter, Price & Lee, 2013).

Rarely, the project management literature addresses the influence that financial
institutions have on the FGIM. In addition to the financial institutions, there is a variety
of other megaproject investors (Gatti, 2007; Nevitt & Fabozzi, 2000). This
proliferation of investors complicates the financial oversight of the megaproject
investment as well as its formal governance. The proliferation of investors increases
the number of controls and constraints associated with megaprojects. For example, the
presence of project bonds implies the involvement of rating agencies scrutinising the
financial solidity of the SPE. Other types of investors (e.g. institutional investors)

provide further controlling mechanisms for the megaproject.
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4.7. Summary of the Chapter

This Chapter introduced the fundamental concepts and theories of governance. This
Chapter provided a comprehensive literature review concerning the state of the art of
FGIM. The Chapter described the most relevant theories for this research, namely:
institutional theory, shareholder theory, stakeholder theory, rational choice theory,
agency theory, transaction cost theory, and contingency theory. These theories were
developed in the context of corporate governance and subsequently readapted to the
project context. This Chapter introduced the fundamental concepts of project
governance and the main perspectives employed by project management scholars, i.e.
the transactional perspective and the inter-organisational one. The transactional
perspective was employed to consider the contracting network involving the SPEs as

further described in Sections 6.3, 7.4, 7.5, and 7.5.

The Chapter described the critical challenges of project governance in megaprojects:
the proliferation of project stakeholders and the multiplicity of roles, governance
dynamicity and long planning horizons, the reliance on public governance
mechanisms, and the tight financial control. Although there is a wide range of
governance approaches in megaprojects, the Chapter focused on the off-balance sheet

megaprojects because it involves SPEs.

This literature review Chapter is critical for three main reasons. Firstly, this Chapter
introduced relevant governance perspectives that were employed in Chapter 7,
particularly concerning the transaction perspectives associated with contracting
networks. Secondly, the literature review about the governance informed the
identification of the gap in knowledge described in Section 5.2.1; and consequently,
to derive the research aim and objectives (Section 5.2.2). Thirdly, this Chapter
introduced the most relevant governance theories applying to projects. Section 7.7
discusses the results of the research and compares them to with the governance

theories presented in this Chapter.

92



5.Research methodology

5. Research methodology

5.1. Chapter Overview

Chapter 5 describes and justifies the methodology employed for this research. Section
5.2 summarises the gap in knowledge identified by the literature review Chapters (i.e.
Chapters 2-4) and presents the aim and objectives of the research. Section 5.3 presents
the philosophical assumptions according to three main levels: ontological,
epistemological and axiological. Section 5.4 describes and justifies the research design
including the data collection (Section 5.4.1), the data analysis (Section 5.4.2) and the
research approach (Section 5.4.3). Section 5.5 describes in detail the research method,
which is made up of four cyclic steps: sampling (Section 5.5.1), data collection
(Section 5.5.2), analysis (Section 5.5.3), and review (Section 5.5.4). Finally, Section

5.6 focuses on the ethical consideration of the research.
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5.2. Research Aim and Objectives

5.2.1. The gap in knowledge

The literature review focused on three key concepts: megaproject performance

(Section 2.3), SPEs (Chapter 3) and the FGIM (Section 4.6). The literature review

presented the state of the art of these three concepts and their connections. Figure 5-1

shows these three key concepts and the links between them. The extent to which these

links are proven and discussed vary significantly. To map and summarise the state of
the art of the literature, Figure 5-1 identifies two levels associated with the links
between two concepts:

1. There are correlation studies, i.e. concept 1 correlates to concept 2;

2. There are explanatory studies focusing on the causation (e.g. concept 1 causes
concept 2);

Figure 5-1 indicates if there is “well-established knowledge”, “partial knowledge” or

“gap in knowledge”. The author established one of the three available categories. To

make more explicit the subjective selection, the following criteria were adopted:

e Well-established knowledge: the link is widely discussed in the literature. The
author reviewed several literature documents that address specifically the link and
the aspect considered;

e Partial knowledge: the link is partially explored. There is some literature
considering the link, but do not focus specifically on that. There is either an
incomplete or indirect discussion about the link, which is not fully explored by the
literature.

e Gap in knowledge: the author did not find anything specific in the literature
(particularly in the peer-reviewed journals). Alternatively, the author judged the

existing literature as too remote or generic to address the specific link considered.
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Link 1 Megaproject

1. [V ]Correlation performance
2. [V ] Causation

FGIM

Gap in knowledge SPEs
addressed by the current
research

LEGEND — What is available from the literature
v Well-established

+/- Partially available knowledge

X Gap in knowledge

Figure 5-1: State of the art of literature concerning connections between SPEs, FGIM, and
megaproject performance

Link 1: between FGIM and megaproject performance

There is vast literature concerning the link between FGIM and the megaproject
performance. Examples of correlations studies are (Dai & Wells, 2004; Joslin &
Miiller, 2016; Merrow, 2011; Musawir et al., 2017; Sovacool & Cooper, 2013; Wu,
Wang & Chen, 2017). The project management literature includes alternative casual
explanations describing how FGIM have a pervasive role in the performance of
megaprojects (Section 4.6). The two concepts (i.e. "FGIM", "megaproject
performance”) are too generic to develop a unique theory; consistently there are a
variety of casual links applying in a variety of contexts. However, it is clear from the
literature that FGIM is a critical determinant of the megaproject performance and
success (Bernardo, 2014; Gil & Pinto, 2016; Joslin & Miiller, 2016; Merrow, 2011;
Miller et al., 2001; Miiller, 2012; Miiller, Shao & Pemsel, 2016; Sovacool & Cooper,
2013).

Link 2: between SPEs and FGIM
There is partial knowledge concerning the link between SPEs and the FGIM. The
author found that there are only indirect studies about this link. The author did not find

any correlation study. The author believes that this is justified because the SPEs are
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used in a very complicated arrangement, and it is difficult to make statistics on their
link with the FGIM. Indirectly, it would be possible to draft some statistics to quantify
a specific aspect of the link under consideration. For instance, any project finance
arrangement requires at least one SPE to set up an off-balance sheet vehicle (Section
3.1.2). There are statistics about project finance showing how often the project finance
is used as a project delivery model. These statistics could provide some statistical
insights, but they would fail to address the most relevant aspects of FGIM, i.e. the
detailed mechanisms on how the SPE can affect the FGIM. Looking at the literature
concerning the PPP and PF, it is clear that SPEs play a relevant role in the FGIM (Klijn
& Koppenjan, 2016; Osei-Kyei et al., 2017; Osei-Kyei & Chan, 2017; Sarmento &
Renneboog, 2015; Xie et al., 2017; Zhang et al., 2016). However, it is not completely
clear from the literature the extent to which SPEs are relevant for the FGIM and vice-

versa.

There is a vast gap in knowledge concerning the mechanisms by which SPEs affect
the FGIM. The PPP and PF literature provides some referencing example and general
principles. However, the clear and direct consideration of “how” SPEs affect the FGIM
is not available in the literature (Gatti, 2007; The World Bank Group, 2014; Vinter,
Price & Lee, 2013; Wood, 1995). This gap in knowledge is particularly relevant, and
it justifies this PhD research. A better understanding of how SPEs influence the FGIM
would allow improving the governance, which is a critical element for the megaproject
performance. As a result, a better understanding of this “how” would allow delivering

megaprojects with better performance.

Link 3: between SPEs and megaproject performance

There is very scarce literature concerning the use of SPEs and their direct link to the
megaproject performance. Typically, SPEs are considered very technical instruments.
The author believes that this lack of literature is legitimate because it is difficult to link
SPEs directly with the megaproject performance. There is a relevant exception to be
made that is the research conducted by the Megaproject COST Action, which has been
further described in Section 2.4.
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5.2.2. Research aim, objectives

The literature review highlighted the gap in knowledge in the existing literature, i.e.

how SPEs influence the FGIM. The author derived the following aim and objectives.

Research Aim: “To identify how SPEs play a role in the Formal Governance of
Infrastructure Megaprojects (FGIM)

Research Objectives (RO)

The research aim is broken down into five detailed objectives:

e ROI: “To provide a classification of the existing types of SPE”’;
There are several types of SPEs. RO1 aims to classify the existing SPEs, and in
particular, the ones involved in megaprojects.

e  RO2: “To identify which types of SPEs play a role in the FGIM”;
There are SPEs that are merely mailbox companies (i.e. no personnel, no physical
asset, no-board of directors), and usually, their relevance on FGIM is negligible.
Conversely, there are SPEs that influence the FGIM. RO2 aims to distinguish the
existing types of SPEs in accordance to their influence on the FGIM.

e RO3: “To identify the functions provided by SPEs for infrastructure
megaprojects’’;
SPEs can be established and justified for a wide range of purposes, such as to
improve the credit metrics of the sponsors. RO3 aims to classify the functions
provided by SPEs in megaproject and to identify the contextual conditions either
favouring or discouraging them. Special emphasis is given to those functions
directly related to the FGIM.

e RO4: “To develop a theory that explains how SPEs influence the FGIM ™.
The goal of RO4 is to elaborate a theory concerning the influence of SPEs in the
FGIM. RO4 aims to formulate an explanation of how SPEs influence the FGIM.

This is the ultimate objective, as it integrates the previous ones.

5.3. Philosophical assumptions

The philosophical assumption defines the stance assumed by the research about the
development of knowledge (Saunders, Lewis & Thornhill, 2015:p.107). The

philosophical assumption is defined by mean of the research paradigm, defined as “An
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organizing framework that contains the concepts, theories, assumptions, beliefs,
values, and principles that inform a discipline on how to interpret subject matter of
concern. The paradigm also contains the research methods considered best to

’

generate knowledge and suggests that is open and not open to inquiry at the time.’

(Powers & Knapp, 2010:p.103).

According to (Saunders, Lewis & Thornhill, 2015), the research paradigm considers

three levels:

e Ontological - concerning the researcher’s view on the nature of the reality;

e Epistemological - concerning the researcher’s view on the nature of knowledge,
and about the researcher stance of how to develop knowledge;

e Axiological - concerning the researcher’s view on the role played by the value of

doing research.

This thesis adopts the “pragmatist paradigm”, which assumes that the RQs is the
most crucial determinant of the ontological, epistemological and axiological level
(Saunders, Lewis & Thornhill, 2015:p.109). These three levels are presented in the

following subsections.

5.3.1. Ontological level

To introduce the ontological position, the current Section describes an analogy
concerning the nature of contracts. Contracts might seem to have an objective nature
as long as there is a sufficient base of mutual understanding between the contracting
parties and provided that they are properly written. To some extent, it is possible to
assume that contracts include something objective, in the sense that contracts attempt
to reduce the ambiguity related to the possible interpretations. However, contracts are
always incomplete, and they always include a vast degree of subjectivity and

interpretation (Hart, 2003, 1995, 1995, 1988).
This discussion leads to a dilemma concerning the extent to which contracts are

objective or subjective. The author believes that contracts fall somewhere in between

these two definitions, but the subjective nature always prevails. This dilemma is
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relevant because this thesis is about the FGIM. Consistently, the assumption

concerning the nature of contracts influenced the ontological stance.

The transposition of this dilemma to the philosophy of science leads to an intermediate
position between two ontological stances: critical realism and relativisms.

Critical realists believe that there is a single, not accessible truth. The truth can be
derived or interpreted indirectly (Easterby-Smith, Thorpe & Jackson, 2012:p.119).
Conversely, relativism states that there are several possible truths that depend on the
viewpoint of the observer (Easterby-Smith, Thorpe & Jackson, 2012:p.119). The

ontological stance underpinned can be defined as “weak relativism”.

5.3.2. Epistemological level

The pragmatism approach permits to employ different ontological and epistemological
views, as long as these contribute to achieve the ROs (Saunders, Lewis & Thornhill,
2015). The research combines two epistemological stances: social constructivism and
interactionism. Social Constructivism assumes that both reality and knowledge are
determined by people, rather than being directly observable factors (Easterby-Smith,
Thorpe & Jackson, 2012). This philosophical tradition is typically referred to
interpretative methods to develop knowledge. Social constructivism focuses on people
individually and collectively, looking at their thinking, their feeling and their ways of
communication (Easterby-Smith, Thorpe & Jackson, 2012). Interactionism assumes
that knowledge is created through action and interaction (Fisher and Strauss, 1978,
1979; Geertz, 1973; Strauss, 1991). Interactionism emphasises the evolving and
contextual nature of knowledge.

These two traditions are consistent with pragmatists that believe in the accumulation

of collective knowledge (Dewey, 2013).

5.3.3. Axiological Level
Axiology focuses on the researcher’s view on the role played by the values in research.
The axiology in pragmatist paradigms assumes: “Values play a large role in

interpreting results, the researcher adopting both objective and subjective points of

view” (Saunders, Lewis & Thornhill, 2015:p.119).
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5.4. Research Design

The author designed the research methodology to address the ROs, and to overcome
the research challenges associated with them. In particular, the author identified the
following five main research challenges:

1. Limitation in experiment design;

Limited ability to apply statistics;

The structural and inherent complexity of the research problem,;

The confidentiality of the information;

A

A restricted number of experts.

Firstly, it is not possible to do experiments. Megaprojects cannot be replicated in a
controlled environment, and the underlying organisations are too big to undertake
experiments. Virtual simulations are unsuitable for studying the FGIM because it
focuses on complex and interactive phenomena that are difficult to model
quantitatively. Sometimes, simulation techniques are applied to the SPEs to study
specific phenomena such as their financing. However, this thesis is too holistic to apply

such simulation techniques.

Secondly, there is a limited ability to apply statistics. Megaprojects are limited in
number worldwide, and they are almost unique in term of technology, context
(political, economic, legal, social, environmental, etc.), supply chain, etc. There are
researchers about megaprojects that apply statistics, such as (Flyvbjerg, Bruzelius &
Rothengatter, 2003; Merrow, 2011; Brookes, Locatelli & Mikic, 2015b). However,
these researchers consider standardised variables such as the project schedule and cost,
which are available in every megaproject and permit a quantitative comparison.
Particularly for those megaprojects that have been completed, where the expected and
the actual schedule and cost can be compared and normalised in terms of over-budget
and delay. Conversely, this research focuses on the governance structure resulting
from the involvement of SPEs in the contracting network. The contracting network is
not standard and homogeneous across different megaprojects, and it can have a variety
of configurations that can be compared by different perspectives. Therefore, the focus
of the research cannot be represented, modelled or investigated by mean of

standardised variables. This limitation inhibits the use of statistics.
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Thirdly, both the megaprojects and their contracting and governance framework
are complex. Megaproject are structurally complex because are made up of different
parts (different physical parts, different institutions, etc.) interrelated by different
typologies of interactions (e.g. organizational, information, legal, etc.) (Baccarini,
1996; Ruuska et al., 2009; Williams, 1999; Miller et al., 2001). As a result,
megaprojects cannot be conceptualised directly. Studying megaprojects requires the
breakdown of the complex phenomenon into sub-phenomena that are easier to
investigate. Different rationales can be employed to break such complex phenomenon
down, leading to different focuses and perspectives. Therefore, the complexity of the

topic inhibits a complete and universal investigation.

Additionally, megaprojects are social phenomena characterised by human interactions
bringing uncertainty. Consistently, megaprojects are inherently complex because they
are ambiguous and uncertain in many parts (Gidado, 1993, 1996). In megaprojects, the
contracting networks are made-up of several stakeholders, entailing different purposes

and perspectives.

The complexity of the research topic emphasises the inherent multidisciplinary of the
research topic, entailing the managerial, legal, engineering, economic, financial and

social domains.

Fourthly, the data collection is undermined by a significant constraint: the
confidentiality of contractual documents. This represents a significant limitation
because the research is about contracting in megaprojects. This challenge is probably

the most severe for the research.

Lastly, there are limited experts in negotiation and design of SPEs in
megaprojects. From one end, there is vast expertise concerning the negotiation and
design of SPEs; e.g. lawyers, bankers, accountant, tax experts, etc. However, most of
these focus on limited aspects of the negotiation or operation of SPEs. To the other
one, few experts have a broad experience in designing and negotiating SPEs for
infrastructure megaprojects. In other words, only few experts have the experience of

bargain billions of dollars in a single transaction. These are typically senior lawyers.
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In light of the above challenges, the author selected and designed the most appropriate
research methodology; with a focus on the most suitable research strategy and data

collection method.

5.4.1. Selection of the research strategy

According to (Saunders, Lewis & Thornhill, 2015), there are seven research strategies:
experiment, survey, case study (either single or multiple case studies), action research,
grounded theory, ethnography and archival research. Ethnography was first discharged
because it is used to study cultural phenomena, as opposed to the actual research that
focuses on regulative and normative ones. The author considered the research

challenges to select the most appropriate research strategy as shown in Table 5-1.

Research challenges
1) () (3) 4 (5)
Limitation in Limitation in | Complexity of | confidentiality |Limited N.
experiment statistics the topic experts
design

Experiment X - - -

Survey N - - + -
I
9 Single case
S sudy v X v X
‘é Multiple case \ +/- +/- )
@ study
= Action
o
5| research v v v X
)
@  Grounded
é theory v \/ v +

Archival

research v v v X

Table 5-1: Selection of the research strategies. Legend: X (major limitation), - (minor
limitation), +/- (the method can be fitted with the challenge), + (the challenge is not a
relevant limitation), \ (the method is suitable for the research challenge)

The author considered the Grounded theory as the most suitable research strategy. The
author designed a method informed by the grounded theory as it copes with the five
research challenges as shown in Table 5-1. There are two main approaches in grounded
theory, the “Glaser” approach (Glaser, 1992, 1998, 1978) and the “Strauss-Corbin”
one (Corbin & Strauss, 2015; Strauss & Corbin, 1998). The former is more empirically
oriented, and it is based on the minimum intervention of the researcher (Saunders,
Lewis & Thornhill, 2015). Conversely, the Strauss-Corbin approach emphasises the

reflexive contribute to the researcher (Corbin & Strauss, 2015).
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The author selected the Strauss-Corbin approach for two main reasons. Firstly, the
author found this approach more natural, practical and in line with his research attitude.
Secondly, the research topic is multidisciplinary, implying that different disciplines
consider the research phenomenon in different ways. This became clear to the author
after having spoken to lawyers, bankers, engineers and managers. They focus on
different aspects and assume different perspectives, often implicitly. As a result, the
author found essential the contribution of his reflection in reconciling multiple

perspectives associated with a single phenomenon of study.

The author introduced a variant with respect to the purely inductive research process
characterising the grounded theory (O’Reilly, Paper & Marx, 2012). Although the
research is mainly inductive and empirical driven, the author considered some existing
governance theories (Section 4.3). Consistently with (Corbin & Strauss, 2015), a soft
application of grounded theory can be used to elaborate theories rather than generate
new ones from sole empirical data. This is consistent with the purpose of the research,
which is to develop a governance theory applicable to the SPEs and the contracting
network in infrastructure megaprojects. The resulting approach was prevalently
inductive. In summary, the strategy employed for the research can be defined:

Research Approach Informed by the Grounded Theory (RAIGT).

5.4.2. Selection of the Method for Data Collection

For the data collection, the following sources/ methods were considered: archives,
observations, interviews, secondary and primary documentation. Table 5-2 shows the

suitability of these sources/ methods for the five research challenges.

The author selected interviews as the principal method for the data collection

because it permitted to overcome all the methodological challenges. In particular, the

author selected the semi-structured interview because he thought it was a good trade-

off between open interviews and more structured forms of interviews (Saunders, Lewis

& Thornhill, 2015). In particular, semi-structured interviews:

e Are sufficiently flexible to be oriented by the interviewees, which are the empirical
source of data. This feature is particularly crucial for RAIGT which is the method

selected for the analysis as described later in this Section;
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e Allow interactive discussions with the interviewees, which permitted to develop
deep and rich information concerning the phenomenon of study;

e Are a practical way of collecting data. The author also considered open interviews,
but he judged them to be too dispersive, particularly for the complex phenomenon

under investigation.

Research challenges

(1 2 3) “ ()

limitation in |Limitation in| Complexity of |Confidentiality| Limited N.

experiment statistics the topic experts
design

Archives + X X \
o .5 8| Observations \ V X V
= g g Interviews + + + \
A =) é) Secondary Docs + +/- + N
© Primary Docs X X X +

Table 5-2: Selection of data collection methods. Legend: X (major limitation), - (minor
limitation), +/- (the method can be fitted with the challenge), + (the challenge is not a
relevant limitation), \ (the method is suitable for the research challenge)

Secondary documentation (e.g. news, institutional reports, and manuals) were
included in the data collection to supplement the semi-structured interviews. The

interviewees supported the selection of the relevant documentation.

5.4.3. Research approach
There are two main research approaches: deductive and inductive (Saunders, Lewis &
Thornhill, 2015:p.124). Figure 5-2 presents these two approaches about the research

framework, which involves two main dimensions: the theoretical and the real world.

Deduction starts from a given theory and applies it to the real world. This approach is
suitable for testing existing theories (Lee & Lings, 2008). Induction works the other
way round: it’s the study of the real world and the observation of reality resulting in
theories (Lee & Lings, 2008). This approach is suitable for generating new theories
(Corbin & Strauss, 2015; Saunders, Lewis & Thornhill, 2015). These two approaches
can be combined and balanced to elaborate existing theories (Ketokivi & Choi, 2014),

as represented in Figure 5-3.
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Deduction The theoretical world.

The world where theories, ideas,
hypothesis and concepts exist

Research

The real world.

Reality The word we live in and observe

Induction

Figure 5-2: main research approaches, modified figure from (Lee & Lings, 2008)

General Theory General Theory General Theory
Theory Theory Theory
generation generation generation
Empirical Empirical Empirical
context context context

Figure 5-3: Theory generation, testing and elaboration, adapted figure from (Ketokivi &
Choi, 2014)

The outcome of this research is a theory; the author was prevalently oriented towards
the inductive approach. In developing the theory, the author considered existing
governance theories (Section 4.3), and he contextualised them to SPEs and the
associated contracting network (Section 6.3). As a result, the research adopts a
research approach that is something in between inductive theory generation and the

theory elaboration.

The grounded theory is an inductive research method enabling to generate theories
from empirical data (Corbin & Strauss, 2015). The method started with the research
questions, and with an initial collection of empirical evidence. The analysis and review
of the initial data steered the collection of additional data to refine emergent concepts
and theories. There are alternative versions of the grounded theory; it can be either
“totally inductive” (Glaser, 1998, 1992, 1978) or include some degree of reflexivity
and interpretation (Corbin & Strauss, 2015; Strauss & Corbin, 1998). The author
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selected and designed the version of RAIGT that best fitted with the research aim and
objectives (Section 5.2.2), the methodological challenges (Section 5.4.1) and his
personal preferences. The author selected the approach promoted by (Corbin &
Strauss, 2015; Strauss & Corbin, 1998), allowing the reflexive contribute of the

researcher for the theoretical conceptualisation.

5.5. Research Method
The RAIGT consisted of four steps: (1) sampling, (2) data collection, (3) analysis, and

(4) review. Figure 5-4 shows the four steps and their interconnection. After a (1.1)
preliminary sampling derived from the RQs, the RAIGT becomes cyclic including the
following periodic steps (2) data collection> (3) analysis = (4) review—> (1.2)
theoretical sampling—> (2) data analysis, etc. The (1.2) theoretical sampling steered the
evolution of the research by providing a list of concepts to be further investigated. The
list of concept was strongly interlinked to the (4) review of the emergent theory
developed during the (3) analysis. At each cycle, the author (4) reviewed the status of
the research adopting specific assessment criteria as described in Section 5.5.4. The
loop ended only once the delivering theory was sufficiently refined to pass the (4)

review tests. Each of the five steps is described in detail in the following subsections.

1.Sampling

1.1.Preliminary 1.2.Theoretical
sampling sampling

2.Data
collection

4 Review No

Sufficient?

3.Analysis

Figure 5-4: Research phases and steps.
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5.5.1. Step 1: Sampling
The sampling process was differentiated into two mains sub-steps: (1.1) preliminary
sampling and (1.2) theoretical sampling. These steps are described in the following

subsections.

Preliminary sampling

The starting point of the RAIGT was the literature review and the definition of the
research aim and objectives. To initiate the RAIGT it was essential to establish a
preliminary sampling consisting of a set of initial questions, and a preliminary sample
of experts to interview. The preliminary sampling permitted to initiate the data
collection and to trigger the interactive nature embedded in the RAIGT. The
preliminary sampling was based on four initial interviews.

The initial questions were sufficiently general to allow the interviewees to focus on
the relevant aspects. At the beginning of the initial interviews, the author introduced
the research by showing the research aim and objectives. Subsequently, the author
asked the following general questions:

1. Are SPEs relevant for the FGIM?

2. If so, how do SPEs influence the FGIM?

The initial interviewees started to present their expert opinion, and complement it with
relevant examples. The interviews followed by interactive discussions led prevalently
by the interviewees. In practice, the initial interviews were rather open than semi-
structured. The two questions presented above constituted the initial questions for all
interviews. However, the subsequent interviews (i.e. from the forth until the last one)
become more focused on the developing concepts and theoretical propositions. The
author determined the preliminary sample of experts to interview consisting of lawyers
and managers dealing with the SPEs in infrastructure megaprojects. This initial choice
was justified because lawyers are the experts designing SPEs, while managers are the

experts directing them.
Theoretical Sampling

Theoretical sampling is defined as “a method of data collection based on concepts

derived from data. The purpose of theoretical sampling is to collect data from places,
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people, and events that will maximise opportunities to develop concepts in terms of
their proprieties and dimensions, uncover variations and identify relationships
between concepts” (Corbin & Strauss, 2015:p.134). The theoretical sampling concerns
the sampling of “concepts” rather than people. The theoretical sampling permitted to

explore, expand and refine the concepts to investigate (Corbin & Strauss, 2015).

The theoretical sampling received as input a list of gaps or inconsistencies to address.
Starting from these inputs, the theoretical sampling determined a “priority list” of data
to collect and concepts to refine. The theoretical sampling can be seen as a practical
problem-solving activity, where the author formulated, at each interaction of the
RAIGT cycle, a strategy to overcome the existing gaps and inconsistencies.

Consistently, the theoretical sampling involved active reasoning of the researcher.

To address the gaps in research, the theoretical sampling was characterised by an
evolving focus as described in Table 5-3. Table 5-3 summarises the evolution of topics
during the research development. The interviews can be clustered into three main sets
depending on their focuses, namely exploratory, development and convergence. The
first set of interviews (101-104) had an exploratory function. The interviewees assisted
the author in refining the unit of analysis of the research (Section 6.3). The second set
of interviews (I05-119) focused on the development of the critical concepts. Some
concepts emerged during the data collection as highlighted by the column "emergent
topic" in Table 5-3. The third set of interviews (120-128) refined and consolidated the
results. Additionally, the last interviews focused on the nuclear sector to identify the
main challenges and peculiarities of that infrastructure sector compared to the others.
For each interview, Table 5-3 highlights the most relevant topics and questions
suggested by either the theoretical sampling or by the preliminary sampling (Section
5.5.1). Table 5-3 describes the critical topics and questions using a code (Q1- Q26) as
summarised as follows:

e QI. General question. I.e. Are SPEs relevant for the FGIM? How do SPEs

influence the FGIM?
e Q2. Methodological question. E.g. if you were me, how would you investigate this

complex research topic?
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Q3. Unit of Analysis. E.g. Which instruments would you consider for the design
of FGIM? Do you think this unit of analysis is sufficiently representative to
understand how SPEs influence FGIM?

Q4. Different types of SPEs. E.g. how many types of SPEs do you recognise? Are
all these types relevant for the FGIM?

Q5. Legal features of contracting. E.g. how do these contracts are enforced in
practice? Is there any subordination among different contracts in the SPE-network?
Q6. Dynamic Evolution. E.g. how does the governance of SPEs evolve? Are these
changes pre-determined at the time of the incorporation of the SPE?

Q7. Functions of SPEs. E.g. which functions do SPEs provide for the
megaprojects, and in particular for their formal governance?

Q8. Power and decision-making. E.g. Who controls SPEs?

Q9. Conflict of interests. E.g. Is there any conflict of interest within SPE? How to
limit these conflicts?

Q10. Configurations of the SPE-network. E.g. Which is the typical configuration,
or configurations, of the SPE-network? Which are the critical determinants of the
configurations?

QI11. Difference across sectors. E.g. Concerning the FGIM and the design of SPEs,
did you observe any significant differences in different infrastructure sectors?
Which ones?

Q12. Negotiation of SPEs. E.g. How SPEs are negotiated?

Q13. Flexibility of SPEs. E.g. is the SPE-network more, or less, flexible compared
to the traditional contracting framework? How to enhance the flexibility within the
SPE and the SPE-network?

Q14. Procurement. E.g. How do SPEs are procured?

QI15. Internal policies. E.g. How to negotiate and implement the policies internal
to SPEs?

Q16. Role of banks. E.g. What role do the banks have for the formal governance
of SPEs and the megaprojects?

Q17. Relevance of the shareholder agreement. E.g. To what extent the shareholder
agreement influences the formal governance of SPEs?

Q18. Board of Director. E.g. How does a typical board of directors of an SPE

work? How often it is held? Which decisions are taken by the Board, and how?
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e QI9. SPEs and the project management. E.g. Are SPEs connected to the project
management? How?

e Q20. Shareholding. E.g. How to design the shareholding of SPEs? Is the
shareholding significant for FGIM?

e Q21. Agency. E.g. are you aware of relevant agency problem involving the SPEs?
E.g. shareholders/ appointed directors, majority/ minority shareholders,
shareholders/ lenders, etc.

e Q22. Forum shopping. E.g. Is there any arbitrary selection of the jurisdiction for
incorporating the SPEs? Which factors contribute to the selection of the
jurisdiction?

e (23. Political involvement. E.g. How to consider the political influence in the
design of SPEs?

e (Q24. Context. E.g. In which context are SPEs suitable?

e (Q25. SPEs in Nuclear. E.g. Why is project financing uncommon/ exceptional in
the nuclear sector? Which barriers inhibit the incorporation of SPEs?

e (Q26. Review and cross-confirmation of previous statements. E.g. Some experts

told me X, Y, Z. Do you agree with this statement?
Additionally, Table 5-3 highlights those topics emerged during each interview (e.g.

suggested by interviewees) that affected the theoretical sampling for subsequent

interviews.
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Code interview/ Priority

Emergent topic

101/E1

Ql1,Q2,Q3,Q8

Dynamic evolution of SPEs, Functions of

SPEs
102/E2 Q1.Q3, Q7. Q8 Policies, Conf:i?\r;l;(l)(ns of the SPE
Security Package, Conflicts of interest, who
103/E3, E4 Q5,Q7,Q8, Q10, Q11 negotiate and design the SPEs
Loan agreement
104/E1 Q4,Q7,Q8,Q10,Q11, Q13
105/E2 Q1,Q2,Q3, Q4 %51’3?3128’ Q9, Q11 Q12, Internal policies
106/E5 Q9, Q11, Q12,Ql15,Q17
107/E6 Ql11,Q12,Q14, Q15,Q17,Q18, Q19 SPEs and partnering, Agencies
108/E7 Q9,Q12,Q15,Q17,Q21
109/E8 Q9, Ql11, Q15,Q18, Q19, Q20, Q21
110/E9 Q11,Q15, Q19 Re1ation;l;g;et::trvgz;clzgge(;/:gance the
I11/E10 Q9, Q10,Q11, Q14, Q16 Stakeholder engagement
I12/E11 Q12,Q13,Q14,Q21 Multiple jurisdictions
113/E12 Q16, Q21 Relevance of trust, governance and finance
I15/E14 Ql11,QI12,Q16,Q21, Q22
116/E15 Q8, Q10, Q12, Q13, Q21, Q23 Relational/ political aspects of SPEs
117/E16 Q11,Q21,Q23
118/E17 Q19, Q21, Q23
119/E18 Q18,Q24
120/E19 Q24, Q25 SPEs in Nuclear
21/E2 QS,Q12,Q14,Q16é§)617,Q18,Q19, Q20,
123/E21 Q8, Q16, Q17, Q22, Q23, Q24, Q26
124/E22 Q4, Q18,Q21,Q22, Q24, Q26
125/E23 Q8, Q18, Q19, Q20, Q24, Q26
126/E24 Q4, Q10, Q20, Q22, Q24, Q26
127/E25 Q10, Q19, Q20, Q24, Q25, Q26
128/E26 Q24, Q25,Q26
129/E27 Q24, Q25, Q26
130/E28 Q24, Q25,Q26

Table 5-3: Evolution of the theoretical sampling topics
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Sample of the interviewees

The sampling of theoretical concepts described in the previous Sections permitted to
determine the experts to interview. Table 5-4 presents the sample of experts
interviewed showing their background, their direct experience concerning the SPEs
and the infrastructure sector. The most relevant types of interviewees can be

summarised into two broad categories.

Firstly, engineers who expanded their background toward finance becoming managers.
Usually, these experts were involved in the direction and management of SPEs, rather

than their design.

Secondly, the author interviewed several lawyers who expanded their backgrounds
toward the financing and accounting. Typically, they are specialised in banking law
and project finance. They are experts in contracting, negotiation and design complex
project transactions, including the incorporation of SPEs. Often, they have experience
in private equity, mergers and acquisitions. They have a vast experience in the FGIM,
which is the focus of this thesis. Lawyers tend to work in a variety of sectors
(Appendix 1: 101-E01, 102-E02, 103-E03, 103-E04, 106-E05, 108-E07, 109-E08, 111-
E10, 115-E14, 118-E17, 120-E19, 124-E22, 126-E24). The only exception was the

nuclear industry that is unique as it requires specialised nuclear lawyers.
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Background

Experience concerning
SPEs

Infrastructure Sector

El Management Control - portfolio level Oil & Gas
E2 Law - Finance Negotiate, de§1gn and Infrastructure Widespread
operate/direct
E3 Law Negotiate and design Infrastructure Widespread
E4 Law Negotiate and design Infrastructure Widespread
E5 Law - Finance INEEUEE s (kan, Infrastructure Widespread
control
Engineering - .
E6 Management Procurement Oil & gas, Iron metallurgy
E7 Law - Finance Negotiate and design, Encrgy
control
Engineering - .
E8 Management Operate/direct Energy
E9 Engineering - Operate/direct. Project s
Management management
E10 Finance Negotiate, de§1gn and Infrastructure Widespread
operate/direct
El1 Law - Finance Negotiate and design Infrastructure Widespread
E12 Finance - accounting Analyst Energy, Nuclear
E14 Law - accounting Negotiate and design Infrastructure Widespread
E15 Management Negotiate and operate/direct Oil & Gas
Engineering - Negotiate, operate and
- Management direct, project management Wenckyetot ey, sl e
E17 Engmeermg management Negotiate and operate/direct Transport
- Finance
Engineering - .
E18 e Procurement Oil & gas, Iron metallurgy
E19 Law - Finance Negotiate and design Nuclear
E21 Management Negotiate and control Infrastructure Widespread
E22 Finance - accounting Negotiate and design Infrastructure Widespread
E23 Management Negotiate and operate/direct  Infrastructure Widespread
E24 Law - accounting Negotiate and design Infrastructure Widespread
E25 Finance - accounting Negotiate, Analyst Energy
E26 Finance - accounting NG, o i) Infrastructure Widespread
operate/direct
E27 Engineering - Regulation Nuclear
Management
E28 Finance - accounting Negotiate, insure Nuclear

Table 5-4: Sample of the experts interviewed

Background of the interviewees

Table 5-5 presents the backgrounds of the interviewees. For each discipline, Table 5-5
shows the number of interviews, the number of experts interviewed, and the minutes
spent for each discipline. Table 5-5 shows that most of the experts have more than one
background, which highlights the multidisciplinary of the research topic. The author
believes that the sample of the interviewees provided a sufficiently complete and

balanced mix of backgrounds. The experts in accounting were limited compared to the

other backgrounds due to their limited ability to influence the FGIM.
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Num. Num. TOT
Interviews Experts minutes

Management (only) 5 4 207
Accounting (only) 0 0 0
Law (only) 1 2 81
Finance (only) 1 1 38
Engineering (only) 0 0 0
Accounting & Law 2 2 65
Accounting & Finance 5 5 183
Law & Finance 7 5 531
Management & Engineering 6 6 359
Finance &  Engineering &
Management ! I >2
TOT 28 26 1516

Table 5-5: Background of the experts interviewed

Experience of the experts concerning the SPEs in megaprojects

The current Section summarises “the experience of the experts concerning the SPEs in

megaprojects” showing that the sample considered is sufficiently broad to cover the

research topic from different perspectives. To classify the various types of experiences,
the SPE was taken as the central focus. Consistently, each expert had one, or more, of
the following working experiences:

e Analyst: the expert assessed the financial proprieties of the securities associated to
SPEs involved in megaprojects;

e Control: the expert controlled the performance of one, or more, SPEs from the
perspective of the sponsoring firm,;

e Negotiation: the expert negotiated, on behalf of a critical megaproject stakeholder
(e.g. contractor, utility, financial institution, insurance, government, etc.), the
contractual and financial structure underlying the megaproject. The negotiation led
to the incorporation of one, or more, SPEs;

e Design: the expert designed, on behalf of a critical megaproject stakeholder the
contractual and/ or financial structure underlying the megaproject. The design
includes the structuring of one, or more, SPEs;

e Operate & direct: the expert worked for one, or more, SPEs. The expert undertook

a relevant responsibility within the SPE, such as critical manager and director;
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e Procurement: the expert managed the tendering process of one, or more,
infrastructure megaproject involving at least an SPE. The SPE was a critical
stakeholder in the tendering process, either as a client or as a contractor;

e Regulation: the expert worked for a regulatory authority that assessed, one or more

SPEs involved in a megaproject.

The interviewees had extensive experience in the field of SPEs and FGIM. Table 5-6
presents the “experience of the experts concerning the SPEs in megaprojects”. For
each experience, Table 5-6 shows the number of interviews, the number of experts
interviewed, and the total minutes spent. Table 5-6 highlights that the sample of
experts interviewed had very different careers. Most of them undertook several
responsibilities during their career, and they were able to describe the research topic

from different perspectives.

Many experts were involved in the negotiation and design of the SPE. Theoretical
sampling derived this tendency. During the interviews, the author discovered that the
kind of experts thatreally understand the governance of the SPEs are those who
negotiate and design them. This tendency was confirmed by several experts (Appendix
1: 103-E03, 103-E04, 104-E01, 105-E02, 106-E05, 108-E07, 109-E08, 110-E09, I11-E10,
[15-E14). Sometimes, the contracting frameworks are so complex that the experts who
designed them are called to clarify why the contracts and the transactions were
designed in a certain way. In litigation, the same experts are often engaged to describe

the actual meaning of certain contractual structures to the parties involved.

Managers working within SPEs often don’t understand the mechanics of the SPEs and
their connected contractual structure completely. They understand the implications of
specific governance structures on their decisions and operations, but they might lack
an overall and complete understanding of how SPEs work. Typically, the directors of

the SPEs have practical governance and management experience.
Particularly interesting, and to some extent counter-intuitive, was the role played by

project managers. One project manager interviewed stated explicitly that he does not

know the connection between the SPEs and the FGIM (Appendix 1: 110-E09). Other
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project managers were excluded because they admitted they are not expert on the
research topic (Appendix 1: [14-E13, 122-E20). The research highlights how relevant
SPEs can be for the FGIM. The reason associated with this mismatch of opinions was
clarified during the research development. Often, project managers are focused on the
operative planning and development of megaprojects and do not face the technicalities
associated with the complex contractual arrangements, and organisational structures
of the SPEs. This view was confirmed by the experts of negotiation and contracting
(Appendix 1: 105-E02, 115-E14, 117-E16, 118-E17). To clarify this view, particularly
useful was also the perspective of a project manager that during his career became a
senior manager in his company and was later involved in managing and negotiating of
some SPE (Appendix 1: [17-E16). The interviewee (E16) confirmed that often project

managers do not have a sense of the relevance played by the SPEs.

For each “experience concerning the SPE” considered, Table 5-6 summarises the
number of interviews, experts interviewed, and time spent. Table 5-6 highlights that
the interviews were focused on experts who negotiated, designed, operated and
managed SPEs. This focus is consistent with the theoretical sampling as discussed

above.

116



5.Research methodology

Num. Num. TOT
Interviews Experts minutes

Analyst 1 1 40
Control 2 1 92
Negotiation 1 1 45
Design 0 0 0
Operate & direct 2 2 74
Procurement 2 2 213
Regulation 1 1 25
Analyst & Negotiation 1 1 28
Control & Negotiation 1 1 40
Negotiation & Design 6 7 257
Negotiation & Operate & direct 4 4 175
Negotiate design and
opeg}ate/di,rect i 4 2 427
Negotiate and design, control 2 2 67
Negotiate, control, operate/direct 1 1 34
TOT 28 26 1516

Table 5-6: Experience of the experts concerning the SPEs in megaprojects

Infrastructure sector

The current Section summarises "the infrastructure sector" associated with the experts
interviewed to show that the sample considered is sufficiently general and balanced.
The Section highlights the number of interviews, the number of interviewees and the
minute of interviews dedicated to any background considered. The infrastructure
sectors considered are: oil & gas, energy, transport, and nuclear. Some experts worked
in all these infrastructure sectors. This is the case of lawyers that represents many
clients operating in different sectors. To simplify the statistics, Table 5-7 includes the
category “widespread” indicating the interviewees who had experience in all the

infrastructure sector considered.

Table 5-7 presents the infrastructure sector associated with the interviewees. For each
sector, Table 5-7 displays the number of interviews, the number of experts interviewed
and the total minutes spent. Table 5-7 shows the infrastructure sector is sufficiently
broad and balanced. Despite the differences among infrastructure sectors, the
interviews confirmed that the principles and techniques associated with the
negotiation, design, and performance of SPEs are mostly the same (Appendix 1: 103-

EO03, 103-E04, 104-E01, 105-E02, 106-E05, 107-E06, 108-E07, 110-E09, I11-E10, I12-
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El1, 115-E14, 118-E17, 119-E18, 120-E19, 123-E21, 124-E22, 125-E23, 127-E25, 128-

E26, 130-E28). Below two interviewees’ statements that confirm the above:

"In my experience, there is not a large change of the SPV structures in different types
of infrastructure. The big difference is with the oil & gas. They do not need bank
debt." (Appendix 1: 103-E04)

“Any difference across the different types of infrastructure?” (Appendix 1: I11-the
author) [...] “Broadly, in my experience, no.” (Appendix 1: [11-E10)

It is, therefore, possible to generalise about many aspects concerning the governance
of infrastructures and SPEs. Conversely, it is important to mention that the nuclear
(Appendix 1: 120-E19, 127-E25, 128-E26, 129-E27, 130-E28) and the oil & gas
(Appendix 1: 103-E04, 104-E01, 107-E06, I11-E10, I16-E15, 124-E22) sector introduce

some relevant differences compared to other infrastructure sectors.

Firstly, project finance is very uncommon in the nuclear sector, particularly for the
construction of commercial nuclear power plants (IAEA, 2014). Some joint ventures
that are comparable to SPEs were used before the Chernobyl accident in 1986. After
Chernobyl, the legal and regulatory framework changed worldwide (IAEA, 2004) and
imposed many constraints to nuclear operators, as well as a unique contracting regime
called “strict and exclusive liability of nuclear operator” (Stoiber et al., 2010, 2003).
This principle and other connected ones represented a critical barrier to employ the
project finance in nuclear build projects. These barriers were confirmed by the experts
in nuclear (Appendix 1: 120-E19, 127-E25, 128-E26, 129-E27, 130-E28). In particular,
often SPEs do not match with the capital, experience and ownership requirements
imposed by the licensing. The heavily regulated field also influence the security
interest of lenders that, differently to other sectors, cannot exploit instruments such as
the “step in provisions” in the loan agreement (Dentons, 2016; Vinter, Price & Lee,
2013; Wood, 1995). The peculiarities of the nuclear industry were particularly
informative for the research. From one hand, the nuclear industry highlighted some

critical barriers to the use of SPEs. To the contrary, the nuclear sector is experiencing
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a sharp change in some countries. In particular, in the UK the government is attempting

to apply project finance to a nuclear megaproject, i.e. Hinckley Point C (IAEA, 2014).

Secondly, the oil & gas sector introduces a relevant financial difference compared to
other sectors. Usually, the adoption of project finance implies the reliance on a vast
debt, typically based on syndicate banking (Gatti, 2007). This is the typical scenario
in most types of infrastructures. Conversely, in the oil & gas, the infrastructure client
(the so-called “International Oil Companies - IOC”, such as British Petroleum, Shell,
etc.) has the capital to invest directly and limit the recourse to debt financing. This has
been particularly true in the recent past, before the drop in the price of crude oil (Dale,
2017). As aresult, the financial structure of the SPEs in oil & gas is different compared

to the other infrastructure sectors.

Table 5-7 summarises the cumulative values of the number of interviews, the number
of experts interviewed, and the total minutes spent. Table 5-7 shows that the
infrastructure sectors are relatively balanced. This is because most of the interviews
were directed to experts on all types of infrastructures, i.e. the ones labelled as

“widespread” (i.e. the experts who had experience in all infrastructure sectors

considered).
Num. Num. TOT
Interviews Experts minutes

Oil & Gas 5 4 337
Energy 3 3 82
Widespread 13 12 812
Nuclear 3 3 101
Transport 2 2 97
Energy, Nuclear 2 2 87
TOT 28 26 1516

Table 5-7: Infrastructure sector

5.5.2. Step 2: Data Collection

The data collection involved semi-structured interviews. Often the interviewees
provided additional material that was analysed together with the transcriptions of the

interviews. Table 5-8 presents the list of the interviews, including the code of the
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interview, the date, the expert code, the minutes of the interview and the relevant notes.
In total, the author interviewed 26 experts in 28 interviews (i.e. some expert was
interviewed more than once) for a total of 1516 minutes of conversation. Names of the
experts and their organisations are anonymised in line with the ethical regulation of

the University of Leeds (The University of Leeds, 2017).

Most interviews followed the following structure: (1) introduction, (2) open
discussion, (3) sampled themes question, (4) methodological question, and (5)
conclusion. Most of the interviews involved only one expert and were conducted by
phone (or Skype). Few exceptions applied to this general structure. Firstly, Interview
03 (I03) involved t two experts. Secondly, Expert 02 (E02) assisted the author actively,
acting as a sort of industrial supervisor. E02 is a famous barrister and manager that
negotiated, design and managed several PPP and PF transactions worldwide. E02 has
a vast experience on megaprojects, and he provided several contact details of people
suitable for interview. E02 is one of the very few experts that have a general and
systemic understanding of these complex deals, according to his words, this kind of
experts, worldwide, can be count on two hands. E02 was interviewed more than one
time and for a longer time. E02 helped to frame the research and review the results. In
particular, after a first engaging interview (102), E02 participated to a workshop (105)
involving three interviewers, namely the PhD candidate, Prof. Naomi Brookes and Dr.
Giorgio Locatelli. E02 also participated to a review workshop (121). Thirdly, EO1 was
involved twice in the research, i.e. for a preparatory interview (I01) and one standard
one (I04). Finally, two interviews out of thirty were excluded because the author

realised that the interviewees were not expert on the topic investigated.
Some experts kindly provided additional content in the form of documentation, either

primary or secondary, or a useful reference. This additional information is highlighted

in the column “Note” of Table 5-8.
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Code Date Code Time
interview Interview Expert | (Minutes)
101 21/05/2014 El 38
Additional content (AC): written reflection
102 11/11/2014 E2 40 concerning the functions of SPEs in
megaprojects (about 10 pages)
E3 This interview involved two experts together.
AC: (Bernardello, 2011; Department for
103 26/03/2015 E4 40 Education GOV.UK, 2010; Inderst, 2009;
National Audit Office, 2009).
104 21/04/2015 El 54
106 22/06/2015 E5S 42
107 23/06/2015 E6 33
108 25/06/2015 E7 25
109 26/06/2015 ES8 29
110 29/06/2015 E9 45
I11 08/07/2015 E10 38 AC: (Altra Capital, 2012) — Internal report
112 09/07/2015 El1l 45
113 14/07/2015 El12 40
H4 15/07/2015 BB e Excluded, not relevant interview
115 20/07/2015 E14 30 AC: (Vinter, Price & Lee, 2013; Wood, 2007)
116 21/07/2015 E15 32
117 30/07/2015 El6 47
118 26/08/2015 El7 50 ?‘C: pr.imary documentatiqn. Contracting and
inancing structures, not disclosable
119 14/10/2015 E18 180 ?C: detailed case study, including not
isclosable material
120 19/10/2015 E19 31
121 30/10/2015 E2 130 Review workshop discussion
22 08/04/2016 E20 12 Excluded, not relevant interview
123 13/05/2016 E21 40
124 16/06/2016 E22 35
125 17/06/2016 E23 43 éC: Coqtractual dgcumentation (i.e. original
oncession), not disclosable
AC: Contracting, Financing structures, and
126 10/07/2016 E24 35 contractual documents (i.e. shareholder
agreement), not disclosable
127 14/10/2016 E25 28
128 01/11/2016 E26 34
129 16/11/2016 E27 25
AC: MBA final report (comparable to a
130 18/11/2016 E28 45 master dissertation) focused on the project
finance and accounting in the nuclear sector.

Table 5-8: List of the interviews with the experts on SPEs in megaprojects

Table 5-9 displays the evolution of the questions asked during the development of the
research; the list of questions being asked (i.e.Q1-Q26) is available in Appendix II.
The questions evolution was consistent with the application of the theoretical sampling
characterising the RAIGT. The interviews were semi-structured and interactive and

there was not a standardised set of questions asked.
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Table 5-9: Questions asked to interviewees
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The typical interview process followed three steps: (1) engagement, (2) interview, (3)

follow-up, which are described in the following subsections.

1) Engagement

During the early stages of the research, the author engaged the experts by following
three main streams. Firstly, Prof Naomi Brookes and Dr Giorgio Locatelli provided
some initial contacts of lawyers and managers. Secondly, Mr Graham Olver, an
internationally recognised expert on contracting, provided the contacts of several
experts. Mr Olver was initially presented by Prof. Naomi Brookes but soon supported
actively the research. Mr Olver helped the author to refine the ROs and the
methodology. Furthermore, Mr Olver supervised the evolving results generated by the
RAIGT. Thirdly, the Major Project Association (MPA) promoted the research

encouraging the members to participate in the interviews.

These three initial streams permitted to trigger the interviews. During the research
development, three additional engagement streams were included. Firstly, as part of
the theoretical sampling (Section 5.5.1), the author generated a priority list of relevant
topics to consider. During all interviews, the author asked the interviewees to provide
additional contacts of relevant experts in the field. This procedure established a self-
reinforcing chain of interviews. Secondly, the author tried to communicate with some
experts directly, for example by searching them on LinkedIn (LinkedIn, 2017). Most
of these experts were contacted because they were authors of relevant institutional
reports. Thirdly, the author participated in various conferences and congresses. These

meetings provided further opportunities to engage with additional interviewees.

The different streams provided about a hundred contacts, but only twenty-eight
undertook the interview. All experts were approached by an initial email containing a
summary of the research and a provisional list of questions. The questions were only
provisional during the engagement because some additional questions emerged from
the interaction between the author and the interviewees during the interview, as further
explained in the next Section. Both the email and the introductory document changed

during the development of the research to reflect the evolving nature of the RAIGT.
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Appendix 1 presents two versions of the engagement email; the author used the former
version for the intermediate interviews and the latter one for the last few interviews.

Following the initial email, the author and the interviewees scheduled the interviews.
Since the interviewees were particularly busy people, the author provided the
maximum flexibility regarding calendar availability, duration of the interview, means
of the interview (e.g. by phone, in person) and location. With few exceptions, most of
the interviews took place by phone or by Skype (Skype Communications SARL,
2017). Some interviews were re-scheduled several times and required more than four
months to be completed. Accordingly, the planned sequence determined by the
theoretical sampling (Section 5.5.1), was partially affected by the scheduling of the

interviews.

Before any interview, the interviewee confirmed the maximum time allowance. On

average, the interviews last for about 54 minutes and a mode of about 40 minutes.

?2) Interview

Most interviews adopted the following five steps: (1) introduction, (2) open discussion,
(3) sampled themes question, (4) methodological question, and (5) conclusion. The
initial interviews (i.e. the ones started from the preliminary sampling, Section 5.5.1)
lacked the third step, as the sampled themes were not available yet. The five steps are

briefly described as follows.

Introduction

Every interview started with a brief introduction of the research and with the formal
request to record the interview. For all interviews, the author read the short
introduction reported by the Box 5-1. Before the second step, the author introduced
general questions, namely:

1. Are SPEs relevant for the FGIM?

2. If so, how SPEs influence the FGIM?
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Good morning/ afternoon,
Before we start the interview, let me introduce myself and the research.

My Name is Tristano Sainati, and I am currently a PhD Student at the University of Leeds.
My research is about the role that the SPEs have for the formal governance of infrastructure
megaprojects.

The objective is to lay down best practices, principles and rationales for the effective design
of the SPEs. Again, by focusing on the governance and project management perspective.
At the beginning of this research, we found out that while the financial and accounting
aspects of SPEs are well disseminated the governance ones are not.

My objective is to make explicit what at the moment is tacit knowledge. Because, at the end
of the day, there are people that design and engineer the SPEs. Actually, I am conducting
several interviews with an expert like you.

My focus is not limited to the SPE but includes the underlying contracting framework.

Before starting the interview properly, let me ask you a question: may I record the
interview?

Before you answer, let me explain how the tape will be managed. The tape will be kept
confidential, and its purpose is to help me to take notes, and in particular to produce a
transcript of the interview. The transcript will be anonymised to avoid reference to existing
people, organisations of facts. The transcript will support the analysis of my research, but
it will be kept confidential and destroyed at the end of the study. Any alternative use of
either the tape or the transcript will be subject to your prior approval.

In the end, any deliverable coming from the research might include direct quotes without
references to you or your organisation. By deliverable, I mean the doctoral thesis, the
publications and the presentations associated with the research.

1 also acknowledge that what you are going to say will be considered your personal opinion,

and it won't represent the official view of any organisation associated with you, neither in

the present nor the past.

Forgive me for these formalities, but this is part of the ethical procedure required by the
University of Leeds, if you have questions about these aspects don’t hesitate to ask me.

Having said that, may I record the interview?
Box 5-1: Introduction to the interview

Open discussion

The author left space to open discussions driven by the interviewee. To stimulate the
open discussion, the author introduced the following question: “how do SPEs influence
the formal governance of infrastructure megaprojects?” This permitted to explore and

introduce other concepts and themes consistently with the RAIGT.

Sampled themes question
The author asked questions regarding relevant themes emerged from the theoretical
sampling (Section 5.5.1). Usually, the questions aimed to detail a specific concept, to

confirm previous findings or to fill existing gaps in the theory. The questions were
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tailored to the specific expertise of the interviewee. Usually, a standard interview of

40 minutes allowed about 5-6 sampled themes questions.

Methodological question

Close to the end of any interview, the author asked the following methodological
question: “Given all the challenges (e.g. the confidentiality of the information), how
would you investigate this research topic?” This question permitted to find new

opportunities for data collection and to validate the methodological approach selected.

Conclusion

The author asked for additional information related to the interview, primary and
secondary documents. Some interviewees provided original contracts, contracts
templates, organigrams, institutional reports or manuals. These further documents
were also included in the research analysis. Section 6.2 summarises the material
complementing the interviews. Additionally, step 5 was an opportunity for the author
to ask for further experts’ contact details to interview. The author asked for the
additional contacts consistently to the priorities established during the theoretical

sampling (Section 5.5.1), and the relevant topics emerged during the interview.

A3) Follow-up

Potentially, the interviews provided three primary outcomes: (1) a tape of the
interview (practically all interviews), (2) additional documents (few interviews as
described in Section 6.2), and (3) contacts of relevant experts to interview (almost

all interviews).

These three outcomes were used differently to proceed with the research development.
Firstly, the tape of the interviews allowed the author to develop the transcripts, and
to anonymise them. The anonymised transcripts were processed by the research
analysis described in Section 5.5.3. Secondly, the additional documents collected
allowed to expand the data collection in a focused manner. Consistently with (Glaser
& Strauss, 1967), these documents were subsequently processed as part of the research
analysis. Thirdly, in most cases, the interviewee provided other contacts of relevant
experts to interview. The contacts were used to engage additional experts as explained

at the beginning of the current Section.
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5.5.3. Step 3: Analysis
(Corbin & Strauss, 2015:p.58) define analysis as: “the concept and the thought process

that go behind assigning meaning to data. The analysis is exploratory and gives
consideration to different possible meanings in data and then keeps a record of the
thought that took place before arriving at a possible meaning. The thought process is
recorded in a memo. This makes analysis a dynamic and evolving process. Meanings
are assigned and reassigned based on comparisons with incoming data. To arrive at
meaning, analysts brainstorm, make comparisons, try out different ideas, eliminate
some interpretations, and expand upon others before finally arriving at an

interpretation.”

According to (Corbin & Strauss, 2015), the RAIGT analysis requires the reflexive
contribute of the researcher. The generating theory is the result of both the empirical
data and the reflexive process. Figure 5-5 describes the analysis employing a process-
view. Figure 5-5 shows the analysis in comparison to the overarching research method
including the preliminary sampling (Section 5.5.1), data collection (Section 5.5.2),
analysis (Section 5.5.3), review (Section 5.5.4), and theoretical sampling (Section
5.5.1). Furthermore, Figure 5-5 introduces five main elements of the analysis, namely:
(1) inputs, (2) coding, (3) theoretical conceptualisation, (4) supporting tools and
methods, and (5) outputs. The following subsections describe these five elements of

the analysis.
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Figure 5-5: Data Analysis. LEGEND: red coloured shapes: the five elements associated
with the analysis, black coloured shapes: the other steps composing the research method.

€)) Inputs

The input of the analysis is provided by the data collection (Section 5.5.2), and it
consisted of:

e The transcripts of the semi-structured interviews;

e The additional documents complementing the interviews.

) Coding

The coding permitted to organise the data into discrete and hierarchical categories
(Corbin & Strauss, 2015:p.85). According to the RAIGT terminology, the categories
are hierarchical representations of the relevant concepts emerged during the RAIGT.
Categories enable to represent concepts into sub-concepts. Consistently, categories
enable to “refine” concepts and to select the appropriate level of generalisation for the
delivering theory. The research employed three different types of coding: open, axial,

and selective (Corbin & Strauss, 2015:p.156).
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Firstly, at the beginning of the analysis, the author started with the open coding,
which is defined as “data is coded by classifying elements of the data into themes or
categories and looking for patterns between categories (commonality, association,
implied causality, etc.)” (Anon, 2004:p.82). Starting from the input text, and drawings,
the author firstly derived the key concepts of the research consistently with the
theoretical sampling (Section 5.5.1). Subsequently, the concepts were arranged
according to hierarchical structures forming the categories (Corbin & Strauss,
2015:p.61). The coding continued until reaching the theoretical saturation, meaning
that the various categories were sufficiently detailed and cross-confirmed. The
outcome of the open coding consisted of dense and detailed categories that were used
as “building blocks” for the theoretical conceptualisation. The dense and detailed
categories also permitted to delimit the contexts in which the delivering theories are

valid.

Secondly, axial coding is defined as: “the search for relationships between coded
elements of data” (Anon, 2004:p.83). The axial coding started once the initial
theoretical conceptualisation was available and focused on the relationships between

categories. These relationships were stratified similarly to the categories.

Thirdly, selective coding “is the process of integrating and refining categories”
(Strauss & Corbin, 1998). During the later stages of the research, the author looked
back to the previous interviews to search for specific codes, which emerged during the
later stages of development. Selective coding was also oriented by the theoretical
sampling, in dealing with the latest interviews. This coding approach focused

prevalently on the gaps and inconsistencies of the categories.

A3) Theoretical conceptualisation

The primary deliverable of the RAIGT is an interpretative theory as previously
explained in (Anon, 2004:p.79). According to (Denzin & Lincoln, 2008), theories are
human constructions. Theories consist of “categories (themes, concepts) that are
systematically developed in terms of their proprieties and dimensions and interrelated
through statements of relationship to form a theoretical framework that explains

something about a phenomenon” (Hage, 1972).
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A fundamental challenge to overcome was to step from descriptions (which is key to
theorising) to theory (Corbin & Strauss, 2015). Conceptualising was an essential
process permitting to bring the speculative, abstract and conceptual elaboration of the

researcher (Charmaz, 2014). Without it, the theory would remain a description.

To elaborate the conceptual theorising, the author made use of various techniques,
aiming to stimulate the creativity and to formalise the delivering theory. The
conceptualisation was recorded through a series of memo and diagrams, showing how
the theory generated and evolved throughout the research development. Memo and
diagrams. To organise this progress of conceptualising work and make it accountable,
the author relied extensively on the software NVivo 11 (Anon, 2013; Edhlund &
McDougall, 2016).

To formalise the theory, the author worked prevalently with conceptual maps by
interlinking the relevant categories. Relationships were considered as a special class
of category derived from the axial coding. The resulting conceptual maps permitted to
manage the consistency between categories at a holistic level. Part of the formalisation
of the theory looked at more detail levels; particularly concerning the contextualisation

of the theory.

“4) Supporting tools and techniques

To sustain and stimulate the analysis, the author applied a broad use of tools and
methods. Some of these were extensively used and are presented in the following
Sections; in particular, memo and diagrams, and the software support. Others
techniques were used sporadically and are herein only mentioned for completeness:
moving rapidly from the abstract to the concrete, matrix for explanatory paradigm,
making comparisons thinking about the various meanings of a word, making use of
life experience, waving the red flag, looking for words that indicate time, thinking in
terms of metaphors and smiles, looking for the negative case. Further explanations of

these techniques are available in (Corbin & Strauss, 2015 Chapter 5).
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Memos & diagrams

Memo and diagrams were extensively used to support and trace the incremental

development of the research analysis. The author classified each memo and diagram

by recording the following attributes:

o Identifier: composed by the date and a progressive number to identify univocally
any memo and diagrams;

e Title: one statement summary;

e Type: this attribute considered the following values: methodological, literature
review, analysis, interview, conceptual theory, contextual, coding,
exemplification, analogy, theoretical sampling.

e Source: this attribute identified the sources. It was especially important to identify
the author contribution to the analysis.

e Link: most/ all the memos & diagrams were related to a specific item such as
another memo, diagram, code/category, transcript of the interview, literature
article, etc. In some cases, links were multiple.

e This recording system permitted to trace the research analysis. In particular, it

allowed establishing a line of communication between the various sources.

Software Support

During the analysis, the author relied extensively on NVivo 11(Anon, 2013; Edhlund

& McDougall, 2012). The author selected this software because of the following

reasons:

e The university provided the license and the related training;

e Together with Atlas.ti (Friese, 2014) is widely used in the referencing disciplinary
area; i.e. project management. Before deciding, the author tried both Atlas.ti and
NVivo, and he preferred the latter;

e The author checked the features, particularly the ones concerning the coding. The

software was sufficiently developed and satisfied the author expectations.

5) Outputs

The outputs of the analysis addressed the RO2-R0O4. RO1 (to provide a classification
of the existing types of SPE) consisted of a category that is presented in Section 6.4.
RO2 (to identify which types of SPE play a role in the FGIM) consisted of a small
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category described in Section 6.5. RO3 (to identify the functions provided by SPEs
for infrastructure megaprojects) presented in Section 6.4.3. RO4 (to develop a theory
that explains how SPEs influence the FGIM) consisted of a theory presented in
Chapter 7. The theory addressing RO4 was the ultimate deliverable of the research
and comprehended the categories associated with the RO1-RO3. The generating

theory was the result of both the coding and the theoretical conceptualisation.

During the research development, the categories emerged from the interviews. In case
of gaps or inconsistencies, the author asked the interviewees to clarify. The theory
emerged from the relevant logic interconnection between the categories. The casual
links were emerged from the “axial coding” and relied extensively on the reflexive
role of the expert. The “selective coding” permitted to cross-confirm the causal links,
and to validate the research. The review of the research was an essential step of the
RAIGT that followed the analysis. The review is further explained in the following

Section.

5.5.4. Step 4: Review

At the earlier stages of the research, the author focused on the general structure of the
categories, and on the preliminary conceptual framework. At the later stages, the
author concentrated on the refining of both the categories and the generating theory.
Ultimately, the outcome of this research is the generation of a theory addressing the

RO4 and the research Aim.

At each iteration of the method (i.e. the sequencing of the steps 1-4), the author applied
four main rigour criteria (in the form of reflective questions) to review the status of
completeness of the delivering theory. In case of an incomplete theory, the author
followed with a further interaction of the research method. Ultimately, after the 30th
interaction of the method, the author considered the theory completed. The following

subSection describes the rigour criteria employed to review the delivering theory.

Review Tests
Theories consist of “categories (themes, concepts) that are systematically developed
in terms of their proprieties and dimensions and interrelated through statements of

relationship to form a theoretical framework that explains something about a
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phenomenon” (Hage, 1972:p.34). Traditionally, theories are characterised by specific
quality requirements concerning their “utility” and their “falsifiability” (Lee & Lings,
2008). These requirements derived from the positivistic philosophical tradition (Anon,
2004:p.80), which was not considered for the current PhD. The author adopted a
pragmatist- interpretative paradigm, which assumes that the world is subjective and
reality is socially constructed (Denzin & Lincoln, 2011:p.97). This paradigm implies
that the research phenomenon cannot be defined objectively according to a set of
absolute criteria (Anon, 2004:p.80). The interpretative standpoint necessitates a
different notion of rigour, which considers different criteria with respect to the
positivistic tradition (Denzin & Lincoln, 2011:p.97). Table 5-10 introduces the rigour
criteria by comparing the interpretative and positivistic worldviews. The rigour is
described by four main issues of concern: representativeness of the finding,
reproducibility of the findings, rigour of method and generalisability of the findings.

Each of these issues is described in the following subsections.

Issue of concern Positivist Worldview Interpretative Worldview
. Objectivity: findings are free | Confirmability: conclusions depend on
Representativeness . . .
. from researcher bias subjects and conditions of the study rather
of findings
than the researcher
Reproducibility of Rehablhty:' the sjrudy findings Dependgb111ty/ ' auditability: the study
. can be replicated, independently | process is consistent and reasonably stable
findings s .
of context, time or researcher over time and between researcher
Internal validity: a statistically- | Internal consistency: the research findings
significant  relationship  is | are credible and consistent, to the people
Ricor of method established, to demonstrate that | we study and to our readers. For
£ certain conditions are associated | authenticity, our findings should be related
with other conditions, often by | to significant elements in the research
“triangulation” of findings context/ situation
External validity: the researcher | Transferability: how far can the findings/
Generalizability of | establishes a domain in which | conclusions be transferred to other contexts
findings findings are generalizable and how do they help to derive useful
theories?

Table 5-10: Rigour criteria for the positivist and interpretative worldviews. Adapted from

(Anon, 2004:p.90)

Representativeness of the finding: Objectivity — v — Confirmability

The RAIGT cannot be entirely objective; the question to ask is: to which extent the
theory is confirmable? This notion of confirmability came into place looking at the
comparison between the emerging theory and new empirical data collected (Anon,
2004:p.80). To overcome this issue of subjectivity, (Anon, 2004:p.80) suggests to

formalise, and to make explicit, the reflexive process underlying the RAIGT.
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Reflexivity is “a more active form of self-reflection: a conversation with oneself”

(Anon, 2004:p.80), which is described by:

o  “Self-awareness as part of a social context, affecting the phenomena under
observation;

o Self-awareness as someone who applies biases, prejudices, cognitive filtering

and bounded rationality”.

To test the confirmability of the findings, the author introduced two “operative”
questions and their relative answers:
1. Considering the different source of data collected and analysed, was the theory

cross-confirmed in any of its concepts and constructs?

Answer: the theory was cross-confirmed in all its concepts and propositions. Each
concept and proposition was described by one interviewee, and cross-confirmed by,
at least, other two interviewees. The author believes that there is a consensus among
the experts interviewed concerning the results of the research. In particular, there is a
vast implicit knowledge, which was not entirely captured by the existing literature.
The most relevant concepts considered are SPE (Chapter 3), the types of SPE (Section
6.5), SPE-network (Section 6.3), SPE functions (Section 6.4.3). Chapter 7 introduces
the theoretical propositions addressing the RO4.

2. Was the reflexive process sufficiently complete and explicit?

Answer: the author believes that the reflexive process was sufficiently complete and
explicit. The fundamental concepts of the theory were organised according to coherent
clusters and structures; in particular the SPE (Chapter 3), the types of SPEs (Section
6.5) and the functions of the SPE (Section 6.4.3). These concepts required a limited
intervention and reflection by the author. Conversely, the SPE-network and its
configurations required further reflection, which was documented respectively in
Section 7.4. The theoretical propositions introduced in Chapter 7 required deep
reflections. While the concepts are mainly “descriptive”, the theoretical propositions
are “explanatory” and based on the deep reflection and interpretation of the author.
The author exposed the reflection and the governance reasoning alongside the Chapter

7.
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Reproducibility of the findings: reliability — v — dependability/ auditability

The positivistic notion of reliability deals to the following question: if two, or more,
researchers apply the same method to the same data, do they obtain the same results?
This concept of reliability 1s incommensurable to the interpretative standpoint (Anon,
2004:p.80). Interpretative research cannot answer satisfactorily to this question
because the researcher is part of the study and brings his specific knowledge and

experience.

Therefore, to ensure “dependable” and “authentic” findings, it is required to establish
clear and repeatable procedures showing the researcher position and contribute. It is
necessary to: clarify the methods employed in the data collection and analysis, define
in detail the result of the methods and document sufficiently them. The reflexivity
process needs to be documented (Anon, 2004:p.80):

e To acknowledge the influence of the existing literature;

e To reflect the influence of the author background in forming perception;

e To clarify and record the detailed objectives of the study;

e To authenticate the research findings by explaining how the author get to them.

To test the dependability/ auditability of the findings, the author introduced three
“operative” questions and their relative answers:

1. Was the method described in detail?

Answer: the author believes that the method is described in detail in the Chapters 6,
6. Chapter 5 introduced the philosophical assumptions, it justified the method and

provided the research rigour criteria.

2. Was the method followed in detail?
Answer: The author assures that he followed the method in detail. To make more
accountable the method, some summarising tables, and direct quotations of the

interviewees were included.
3. Was the reflexive process described and documented in sufficient detail?

Answer: The research provided a specific account to the reflexive process. The

reflective process enabled to formulate the governance theory, which is described in
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Chapter 7. The thesis gives account explicitly to the reflection process by mean of the

following expressions: “the author believes”, “the author thinks”, etc.

Rigour of the method: internal validity — v —internal consistency

According to (Anon, 2004:p.91): “It is probably in a rejection of the notion of internal
validity that interpretive research garmers its most virulent critics. Validity in
deductive, hypothesis-based research is ensured by statistically testing correlations
between data variables and by ensuring a statistically-significant sample population.
Such notions of mathematical proof have no equivalent in qualitative, interpretive
research, because (a) collected data represent social constructs, rather than
measurable physical phenomena, and (b) data analysis is recognised as subjective and
inductive-deductive, rather than as deductively objective.” Consistently, to have
credible interpretative research, it is important to document the connection between
the empirical data and the final results. The core issue to tackle is how to communicate,

in detail, how the results were generated and cross-tested.

To test the internal consistency of the research, the author introduced two “operative”
questions and their relative answers:

1. Was the empirical evidence sufficiently connected to the research results?
Answer: The empirical evidence is firmly connected to the research results. As
empirical evidence, the research employed the interview, together with some
additional material (e.g. primary data such as examples of contracts). Additionally, the
research includes examples (i.e. sort of small case studies) as additional empirical
evidence. Most of the empirical evidence came from the interviewees who suggested

and cross-confirmed the critical concept and propositions described by the research.

2. Was the inductive process sufficiently explicit and documented?

Answer: The inductive process was sufficiently documented. The research described
how the formulation of the theory and the fundamental constructs evolved through the
research. At the beginning of the research, the author focused solely on the SPE. The
interviews permitted to broaden the scope and to conceptualise the SPE-network.
From this point, the research evolved toward a better definition of the key formal
instruments of governance, either internal (i.e. the internal corporate governance of

SPEs) or external (i.e. the governance mechanisms based on the enforcing instruments
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characterising the SPE-network). The inductive process mirrored the theoretical
sampling, which is described in Section 5.5.1. Appendix 1 provides a sample of quotes

from the experts.

Generalisability of the findings: external validity- v — transferability

Usually, the objective of the positivistic research is to randomly test samples from a
large population (Eisenhardt, 1989a). The RAIGT deliberately selects a specific and
representative sample of interviewees. The two approaches are consistent with their
relative assumptions. The positivist approach seeks to discover “universal laws”. The
interpretative approach focuses on “discerning socially-constructed norms and
relationships that are located in a particular culture or context” (Anon, 2004:p.92).
As a result, RAIGT requires different rigour criteria. The external validity can be
substituted with the “transferability of the findings”. According to (Anon, 2004:p.97)
“Claims for transferability depend on identifying similarities or differences in the
context in which the theory is to be applied”. This involves a constant comparison

between the emergent theory and the data collected.

To test the generalisability of the findings of the findings, the author introduced two
“operative” questions and their relative answers:

1. Is the theory representative of a sufficiently large context?

Answer: The theory formulated applies to a large context, i.e. the megaprojects
financed on off-balance sheet basis. The theory provides a systemic framework
concerning the governance of the SPE-network in different configurations. The theory
highlights the role of SPEs in the FGIM, and it describes how they are governed
(typically by the investors) and how they control indirectly part of megaprojects. The
author believes that the topic under study is incredibly complex and rich of meaningful
details. Consistently, the author believes that the balance between the systemic
overview compared to the detailed focus on the formal provisions is key for both the
comprehension of research phenomenon and its dissemination. The systemic view
without the specific details is meaningless, of limited utility and easy to be
misinterpreted. Conversely, the local focus can be extremely technical, complex and
limiting as it misses the "big picture" about the FGIM. The author attempted different

approaches to best address the trade-offs between the systemic and the local focus. In

137



5.Research methodology

the end, the author believes the theory provides a balanced trade-off between these

focuses.

2. Are the contextual factors sufficiently clarified and formalised?

Answer: The research focuses on those megaprojects involving SPEs, i.e. typically
the ones financed off-balance sheet. There is a wide range of contextual variables
differentiating these type of megaprojects; for example: the sector, the technology, the
organisations involved, the legal context, etc. To consider different contexts, the
research (firstly) includes extensive classifications for some concepts, particularly
concerning the types of SPE (Section 6.5) and their functions and purposes (Sections
7.4.2, 7.4.3). Thanks to these classifications, the key concepts considered (e.g. SPE,
SPE functions) can be adapted to different contexts. Secondly, the research considers
different configurations of the SPE-network. The research explores some of the most
relevant contextual variables affecting the structure of the SPE-network, and finally,
it focuses on the most common configurations. Thirdly, the research describes some
peculiarities of specific projects or sectors, e.g. the nuclear and oil & gas (Chapter 7).
These three measures permitted to define and address different megaproject contexts.
Other contextual variables were not differentiated, for example, the regulatory
framework and the jurisdiction. The type of analysis and focus (i.e. the trade-off
between the systemic and local focus) employed by the research allowed to remain
general, and to avoid the technicalities arising from different jurisdictions and

regulatory frameworks.

5.6. Ethical considerations

This thesis is compliant with the ethical standards and the other policies of the
University Leeds (The University of Leeds, 2017). The most sensitive ethical aspects
associated with this thesis were: (1) the confidentiality of the information collected

and (2) the anonymisation of the interviewees and their associated organisations. The

Ethics reference provided by the University is MEEC 15-016.
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5.7. Summary of the Chapter
This Chapter started describing the gap in knowledge identified by the literature

review (Chapters 2-4) and presents the aim and objectives of the research.

This Chapter follows describing the philosophical assumptions. The research
employed a pragmatist paradigm integrating the weak relativism ontology with a

combined epistemology, i.e. social constructivism and interactionism.

The Chapter described and justified the research design. To do so, the Chapter
introduced five main research challenges, namely: (1) limitation in experiment design,
(2) limited ability to apply statistics, (3) structural and inherent complexity of the
research problem, (4) the confidentiality of the information, and (5) the restricted
number of experts. These challenges permitted to compare different research strategies
and methods, and to select the most suitable one. The research employs Research
Approach Informed by the Grounded Theory (RAIGT). The RAIGT is similar to the
grounded theory approach developed by Strauss-Corbin, which allows the reflective

contribution of the author.

The Chapter described in detail the research method comprising of four cyclic steps:
(1) sampling, (2) data collection, (3) analysis, and (4) review. During the initial stages
of the research, the (1.1) preliminary sampling steered the (2) data collection.
Subsequently, the (1.2) theoretical sampling drove the data collection and analysis
interactively. The RAIGT interrupt once the all tests introduced by the (4) review were

satisfied.

The (1.1) preliminary sampling initiated the RAIGT by focusing on two general
questions: (a) are SPEs relevant for the FGIM? (b) if so, how do SPEs influence the
FGIM? The questions were directed to experienced lawyers and managers in

designing and managing SPEs in megaprojects.

After the initial four interviews, the author employed the (1.2) theoretical sampling
to prioritise the question to ask, and to determine the type of expert to interview (e.g.
lawyer, manager, etc.). The Theoretical sampling focused on the gaps of the emerging

theory.
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The (2) data collection was based on interviews, complemented by relevant
documents (e.g. contracts, contract templates, report) provided by the interviewees.
The first 3-4 interviews were essentially “open interviews” based on the (1)
preliminary sampling. The subsequent interviews were semi-structured, and they
included focused questions concerning topics derived from previous interviews and
document by the (5) theoretical sampling. In total, the data collection consisted of 28

interviews, with 26 experts, and a total of 1516 minutes of conversation.

The (3) analysis was based both on coding and theoretical conceptualisation. The
transcripts of the interviews and the documents collected were coded adopting three
approaches: open, axial, and selective coding. The open-coding allowed to develop
"categories" that are hierarchical representations of concepts. The axial coding
provided the empirical information to interlink various concepts. The selective coding
permitted to refine both the categories and their inter-links. As part of the theoretical
conceptualisation, the author introduced his reflexive role to adopt the information

collected in a coherent and meaningful theory.

The (4) review introduced a set of questions to assess the status of completion of the
research at each cycle of the RAIGT. The author considered four main rigour criteria
to determine whether the emerging theory was complete or not. The research
considered the following criteria: confirmability, dependability/ auditability, internal
consistency, and transferability. At each interaction of the research method, the author
reflected on the four rigour criteria using a predefined set of questions. At the 30th
research method cycle, the author concluded that the aim of the research (i.e. “To
identify how SPEs play a role in the FGIM.”) was achieved by an interpretative theory

that satisfies the four rigour criteria considered.
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6. Results (A). Types and functions of SPEs in
megaprojects

6.1. Chapter Overview

The current Chapter introduces the results of the research. Section 6.2 summarises the
answers received through the semi-structured interviews. Section 6.3 describes the
evolution of the unit of analysis: from the initial focus on the SPE to the broader scope
that includes a portion of the contracting network. The remaining part of the Chapter

focuses on the SPEs, which was the initial core topic of the research.

Section 6.4 introduces a general classification for SPEs, including their functions
(RO3). The general classification is suitable for any SPEs rather than being tailored to

the ones involved in engineering megaprojects. The classification addresses the RO1.
Using the general classification, Section 6.5 classifies the types of SPEs involved in

infrastructure megaprojects. In particular, Sections 7.5 addresses both the RO2 and the
RO3.
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6.2. Answers to the semi-structured interviews

Table 6-1 presents the answers received from the interviewees during the data
collection. Table 6-1 highlights the categories (i.e. the more general codes as described
in Section 5.5.3) emerged during the data collection. The author observed that despite
the questions evolved during the research (Section 5.5.2), the answers converged quite
consistently to the key constructs of the research. This was partly due to the style of
interview (i.e. semi-structured), by which the interviewees were allowed to discuss
their area of expertise. For example, lawyers tended to focus on the contracting
instruments, their connection to the functions of SPEs, and the general governance
principles. Financiers tended to focus on the role of investors and the “check and
balances” they require for non-recourse finance transactions. Always, managers of
SPEs mentioned their work in connection with the board of director, the shareholder
agreement, and other practical decision-making insights. Appendix 1 includes partial
sample quotes from the interviewees. For confidentiality reasons, the transcripts and

the documents collected are not disclosed entirely.

In summary, the following categories emerged. For each category, the following list
summarises some of the most relevant information emerged and cross-confirmed by
the interviewees.

e Unit of Analysis (the results are presented in Section 6.3)

0 Al. Relevance of SPEs for the governance. Some types of SPEs are critical
for the FGIM;

0 A2. Unit of analysis- SPE-network. Considered alone, SPEs are almost
meaningless for the FGIM. Their relevance can be understood in
connection with other megaproject stakeholders, looking at the formal
relations between the SPEs and the key decision-makers for the project.
Section 6.3 elaborates on this evidence identifying the most appropriate
unit of analysis for the study, which is defined as “SPE-network”;

0 A3. Purposes and functions of SPEs. Different purposes and functions
emerged during the interviews. Based on the data collected (i.e. examples
of SPEs, indications for the interviewees, primary documents), the author

structured the purposes and functions as presented in Sections 7.4.2, 7.4.3.
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A4. Different types of SPEs. There are very different types of SPEs. The
main difference exists between real organisations (i.e. the ones
characterised by people and a tangible venue and assets) and intangible
ones (also known as “shell company”). The interviewees suggested
differentiating the SPEs by considering their purposes and functions. The

author identified four main types of SPEs as described in Section 6.5.

e Governance Rationales (Chapter 7)

0]

AS. Configurations of the SPE-network. SPE-networks (Section 7.4) are
contracting networks that can have a variety of configurations. At the
systemic level, the governance structure of megaprojects is relatively stable
and consistent across alternative SPE-network configurations. Section 7.4
describes alternative configurations. Chapter 7 describes the governance
theory (RO4) assuming one reference configuration;

A6. Incompleteness of contracts interpretation. The formal governance of
SPEs and megaprojects involves a variety of enforcing instruments. The
governance associated to SPEs depends extensively on prescriptive norms
and formal instruments. The formal governance allows scope for
interpretation. SPEs provide the organisational structure to work within the
formal governance structure and involves people interpreting the formal
governance and governing the megaproject or part of it;

A7. Single point responsibility. SPE can be used to integrate multiple
responsibilities, e.g. designing, building, operating, maintaining;

AS. Conflict of interest and remedies. Conflict of interest is one of the
critical problem affecting the governance of SPEs. Section 7.5.1 (How the
Shareholding influences the governance of critical SPEs) describes the
problem and the remedies usually employed to limit conflicts of interest;
A9. Procurement. Interviewees described the main phases and rationales

associated with the procurement of megaprojects involving SPEs;

e Check and balances

0]

A10. Negative control of investors. Investors, particularly lenders control
“negatively” the critical SPEs. They either appoint shadow directors with
veto power or retain relevant powers to eventually block the dictions-

making of SPEs;
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O All. Trust and reputation. Trust and reputation are key in non-recourse

financing transactions. Usually, SPEs are used for joint venturing and
project finance. The reputation and trust provide essential guarantees to
investors and partners. This thesis acknowledges the relevance of trust and
reputation, but it does not investigate these concepts in detail as the scope
is limited to FGIM;

A12. Security package. Usually, “SPE- networks™ are back by appropriate
mechanisms (e.g. direct contracts), which are triggered in case of severe
problems such as the bankruptcy of critical SPEs. The security package
provides an additional layer of security to critical megaprojects’
stakeholders, particularly to lenders;

A13. De-risking the project company. Some types of SPEs (i.e. the project
company described in Section 6.5.1) “contract-out” all possible risks and
responsibilities. Concerning their “make or buy” decisions, these SPEs just
“buy”. Section 7.4.2 describes more in detail the reasons why the project
company shall be de-risked. These reasons were explained by the

interviewees;

e (Governance design instruments

o

Al4. Shareholding. The shareholding is one of the critical instruments
providing decision-maker powers to shareholders as further described in
Section 7.5.1;

A15. Shareholder agreement. The shareholder agreement includes the most
relevant governance provisions for SPEs, as further described in Section
7.5.1;

A16. Loan agreement. In project finance transactions, the loan agreement
often includes relevant governance provisions as further discussed in
Section 7.5.1;

A17. Board of directors. The board of directors assumes significant
governance and management responsibilities for SPEs, and the
megaproject, as further describe in Section 7.5.1;

A18. Internal policies. The internal policies are negotiated and developed

right after the incorporation of SPEs. These policies specify in detail the
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internal procedures to be followed for decision-making and supplement the
other formal governance instruments as further describe in Section 7.5.1;

0 A19. Article of incorporation. Potentially, the article of incorporation can
be relevant for the governance. However, often the article of incorporation
is but often is not as further discussed in Section 7.5.1;

e Context.

0 A20. Context. The principles underlying the governance of SPEs and
megaproject are relatively stable and consistent in alternative contracting
configurations. There are no significant differences across sectors. The
nuclear sector makes an exception as, for regulatory reasons, the
application of project finance is limited. Further details concerning the
context are discussed thought the thesis. Chapter 7 contextualises the

theory (RO4) when necessary.
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Code interview/ Code
expert

101

102

103

103

104

105

106

107

108

109

110

I11

112

113

115

116

117

118

119

120

121

123

124

125

126

127

128

129

130

Coded Answer

E1l

E2

E3

E4

E1l

E2

ES

E6

E7

E8

E9

E10

E11

E12

E14

E15

E16

E17

E18

E19

E2

E21

E22

E23

E24

E25

E26

E27

E28

Unit of Analysis

IA1. Relevance of SPEs for the
overnance

IA2. Unit of analysis- SPE-
network

IA3. Purposes and functions of
SPEs

IA4. Different types of SPEs

Governance
Rationales

IAS. Configurations of the
SPE-network

IA6. Incompleteness of
contracts interpretation

IA7. Single point responsibility

IA8. Conflict of interest and
remedies

IA9. Procurement

Check and
balances

IA10. Negative control of
investors

IA11. Trust and reputation

IA12. Security package

A13. De-risking the project
company

Governance design
instruments

A14. Shareholding

IA15. Shareholder agreement

A16. Loan agreement

IA17. Board of directors

A18. Internal policies

IA19. Article of incorporation

Context

IA20. Context

Table 6-1
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6.3. Evolution of the unit of analysis

The unit of analysis evolved during the research and expanded toward a more systemic
perspective, consistently with the inductive and interactive nature of the RAIGT. The
evolution of the unit of analysis consisted of four main stages (red circle in Figure 6-1),
and it is in line with the topics identified by the theoretical sampling, which was

described in Section 5.5.1.

Initially, the unit of analysis focused exclusively on the concept of SPE (stages 1 and
2), allowing to achieve the RO1-RO3. The third stage of development focused on a
double structural view concerning the SPEs, i.e. the internal structures of SPEs, and
the external contracting structures involving SPEs. The delivering theory (RO4) is
mostly based on this unit of analysis. The fourth stage further extended the internal
and external structures of SPEs to consider the dynamics and the conditional aspects
of FGIM. This fourth level was partially explored to provide a systemic understanding
of the negotiation and design of the FGIM, and the role played by SPEs. However, the
fourth level was not sufficiently detailed or cross-confirmed to be included in the
delivering theory RO4. The resulting four units of analysis considered during the four

stages of development are described as follows.
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Figure 6-1: Paths toward the definition of the unit of analysis

Firstly, the research focused on the definition of SPE, as already described in Section

3.5. This initial focus was based on the literature.

Secondly, the research focused on the SPEs as a legal construct looking at its inherent
features. The research focused on the existing types of SPEs and their function for
megaprojects, particularly looking at FGIM. This focus permitted to achieve the RO1-
RO3. Section 6.4 introduces a general classification of SPEs, including their
associated functions. Section 6.5 classifies the existing types of SPEs involved in

infrastructure megaprojects.

Thirdly, the researcher considered the SPEs internally and externally. Some experts
interviewed focused more on the internal aspect of SPE; others focused on the
interconnection between the SPEs and the other stakeholders. The third stage of
development permitted to identify the main governance perspective that is based on a
structural view. The traditional corporate governance models (Section 4.2), developed
for “traditional companies” do not match perfectly with SPEs reality. From one hand,

the SPEs are incorporated companies. To the contrary, SPEs are over-constrained
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similarly to contracts. To some degree, SPEs combine the governance features of
contracts and consortiums to the ones of corporations. Therefore, the existing
governance models are partly applicable to the reality of SPEs, but they do not match

perfectly with their peculiarities. Chapter 7 focuses on this broader level of analysis.

The understanding of how SPEs work internally is essential to understand how SPEs

influence the FGIM. To investigate the internal governance of SPEs, the experts

suggested focusing on the following aspects, which are the most critical for the internal
decision-making of SPEs:

e Board of directors: this is probably the most important institution. Many SPEs
are almost empty organisations (i.e. they do not have a staff or operating activities)
and they only include the board of directors as a mechanism to issue decisions.
Section 7.5.1 describes the role of the board of directors for the FGIM;

e Internal policies, or quality manuals, regulate the working procedures within
SPEs. In case the SPEs undertake physical activities, the internal policies represent
the principal regulative instrument. Concerning the design of SPEs, they have a
central role, and this is why they were included in the unit of analyses. Section

7.5.1 describes the role of internal policies for the FGIM.

Initially, the investigation of the internal aspects of SPEs focused on static analysis,
concerning the powers and duties of the directors and the problem of conflict of
interests. In the fourth stage of development (partially developed), the unit of analysis
was extended to include the dynamic and conditional perspective of governance

(Figure 6-1, step 4).

The interconnection between the SPE and other megaproject stakeholders is also
critical to understand how SPEs influence the governance of SPEs (RO4) permit to
understand how SPEs affect the FGIM. SPEs have a relevant role in interconnecting
external stakeholders. To some degree, SPEs are contractual and financial hubs, as
discussed more in detail in Section 7.6. Consistently, the investigation extended the

unit of analysis toward a broader entity, herein defined as SPE-network.
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"The SPE is not limited to one vehicle but describes the totality of the project
vehicles that relate to the support of financing of the project. The securities in such
multi-vehicle may be "stapled together" to create a proportionate ownership interest
in the overall project, or not. Note that often people structure deals using the phrase
"limited purpose entity or group" (LPE) where the enabling entities may include
SPEs for issuing, asset-owning (with or without subsidiaries) and a separate

operating company." Appendix 1: 102-E2

The SPE network is a subset of the overall contracting network in megaproject (that
could involve hundreds of organisations). The SPE-network focuses only on the
portion of contracting network that is relevant for the research aim: “to identify how
SPEs influence the FGIM”. In particular, the SPE- network is necessarily centred on
the SPEs, and it considers only those stakeholders that are relevant to investigate the
FGIM. To define the SPE-network formally, the author employed the institutional
theory (Section 4.3.1), focusing on the regulative aspects. The SPE-network is centred
on those SPEs that are critical for FGIM (to simplify, the critical SPEs), as clarified in
(Section 7.2) in response to the RO2.

The SPE-network is defined as “the network comprising of the critical SPEs and the
institutional stakeholders interconnected to them by means of enforceable
instruments.”

Figure 6-2 represents the SPE-network as a composition of nodes and links:

e Nodes: the critical SPEs and the institutional stakeholders (i.e. the ones having
legal personality) interlinked to them. Usually, institutional stakeholders include:
sponsors, industrial organisations, financial institutions, governments, etc.

e Links: formal links such as contracts or securities. To regroups the different formal
instruments characterising the SPE-network, the author introduced the concept of
“enforceable instruments” as defined in Box 6-1. The term “enforceable
instrument” generalises the contracts and other formal instruments. The author did
not consider the technicalities arising from these different jurisdictions and legal
systems. For the level of analysis considered, the definition in Box 6-1 provides

the required trade-off between prescriptiveness and generalisability: The definition
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is sufficiently prescriptive to be used operatively, i.e. to discriminate between

enforceable and not-enforceable instruments;

The enforceable instrument is a formal relationship between two, or more, agents. The
enforceable instrument takes place by means of instruments having legal significance,
meaning that the terms of such instruments are recognised, protected and enforced by the
court, or by alternative enforcing institutions.

The following terms are synonymous with the term “enforceable instrument”: enforceable
link, legal instruments, formal link, and formal instruments.

Examples of enforceable instruments include contracts, deeds, securities, warranties,
propriety rights, deeds, royalties, licenses, concessions, etc.

Box 6-1: Enforceable Instrument, definition developed by the author
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Figure 6-2: The SPE- Network
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Concerning the SPE-network, the research focused on the following aspects:

o Configurations of the SPE-network. The research considered some basic
configurations, out of the infinite possibilities available. The basic configurations
are exemplified to illustrate how SPEs influence the FGIM (RO4), as further
described in Section 7.4;

e Contextual conditions. The research identified the conditions in which the
incorporation of SPEs is envisaged to govern megaprojects. The contextual
conditions delimit the applicability of the research results to certain scenarios,
which are quite common in megaprojects. The research findings are generalizable
for off-balance sheet megaprojects. Where necessary, Chapter 7 introduces further
contextual information (i.e. particularly concerning the differences across

infrastructure sectors).

Initially, the investigation focused on the expected contextual conditions associated
with the SPE-network. The interviewees highlighted that SPE-networks are negotiated
and designed systemically. In particular, SPE-networks involve multiple enforcing
instruments, which are clustered according to three main “packages” (Appendix 1:
103-E03, 103-E04, 105-E02, 106-E05, 108-E07, 111-E10, 115-E14, 120-E19, 124-E22,
128-E26), namely: (1) project development, (2) financial, and (3) security packages.

The (1) project development package includes the first tier of contracts associated
with significant industrial activities including the design, development, operation, and
maintenance of the infrastructure. The project development package comprises of
critical contracts for the business/ industrial case, including the supply agreement and

the offtake contract.
The (2) financial package focuses on the financing transactions. It includes primarily

the loan, syndicate, and sharcholder agreements. Also, it includes other contracts

involving investors, financial intermediary and insurance companies.
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The (3) security package focuses on the backup mechanisms to overcome significant
problems. The project development and the financial packages are designed to work
in symbiosis under specific contextual “tolerances” (Appendix 1: 102-E02, 103-E03,
103-E04, 106-E05, 111-E10, 113-E12, 115-E14, 116-E15, 117-E16, 118-E17, 120-E19,
121-E2, 123-E21, 125-E23, 126-E24, 128-E26, 130-E28).

"In risk profile, which sits on the SPE, there is a tolerance that sits in there"

(Appendix 1: 105-E02)

In case of significant “shocks”, the project development and financial packages fail to
fulfil their original purpose. Significant shocks include the bankruptcy of critical SPE
or the default of the critical enforcing instruments composing the previous two
packages. The security package is used for risk management purposes, and it provides
a backup line of security. Often, the security package provides a real option for
investors. In case of significant shocks, critical investors (i.e. usually the syndicate of
lenders) have priority toward the assets of SPEs. Often, the security package provides
the opportunity to reshape the project development and financial packages entirely,

and to finalise the project.

The unit of analysis includes the project development and financial packages as they
include the most relevant governance provisions. The author excluded the security

package from the unit of analysis as described below.

Fourthly, the research outlined the boundaries of the unit of analysis. The author

intended to highlight the systemic and general aspects concerning the design of SPEs

and the SPE-networks. The research identifies two relevant perspectives that are
almost ignored by the project management community, namely:

e The dynamic evolution of SPEs looks at those governance mechanisms aiming to
amend the decision-making powers throughout the lifecycle of SPEs. These
mechanisms are predetermined and specified when the SPE-network is designed.
Examples of these mechanisms include: the rotation of the directors of the SPE,
the pre-agreed exchange of equity shares once a particular stage of the project is

reached, the process of amendment of the internal policies, the organisational
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evolution of the SPE (Appendix 1: I01-E01, 102-E02, 104-E01, 106-E05, 108-E07,
109-E08, I11-E10);

e The security package provides the basis for governance changes in case of
contracting defaults. Often, the security package assigns the decision-making
powers to lenders (Appendix 1: 102-E02, 103-E03, 103-E04, 106-E05, I11-E10,
[13-E12,115-E14,116-E15,117-E16,118-E17,120-E19, 121-E2, 123-E21, 125-E23,
126-E24, 128-E26, 130-E28). The security package identifies the conditional

governance that is triggered in critical project scenarios.

Together, the dynamic evolution and the security package provide a novel perspective
often neglected in the project management literature. Typically, the governance
literature focuses on a single contracting framework, which is often described by a
single contracting map (Akintoye et al., 2003; Al-Saadi & Abdou, 2016; Clough et al.,
2015; Klijn & Koppenjan, 2016; Megaproject cost action, 2014; Osei-Kyei et al.,
2017; Tan, 2007; Whitticks, 2013; Williamson, 1979; Yescombe, 2013). This thesis
emphasises that the SPE-network is a representation of the contracting situation in a
given moment of time. Due to the dynamic evolution, there are multiple SPE-networks
in different project phases. Furthermore, in case of critical circumstances (e.g. default
of critical contracts), there might be conditional SPE-networks due to the provisions

included in the security package.

The project management community almost ignores these two perspectives. The
research acknowledges their relevance for the FGIM without describing in detail the
mechanisms characterising them. The author decided to avoid the technical details for
these two perspectives for four practical reasons:

e Context dependency: both perspectives are challenging to generalise. For instance,
the security package is strongly dependent on the jurisdiction and the applicable
law;

e Complexity: the consideration of the two perspectives would increase the
complexity of the delivering theory significantly;

e Confirmability: the two perspectives would have been more difficult to be cross
confirmed by the experts because of their inherent complexity and context

dependency.
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e For practical reasons, the author decided to exclude the dynamic evolution and the

security package from the scope of research.

6.4. General classification of SPEs

The general classification was obtained by coding and structuring the differential
characteristics of SPEs. The author analysed several examples of SPEs described in
the literature. The author considered a heterogeneous sample of SPEs to detect “polar
types” (Eisenhardt, 1989a) and the differential features among them. The general
classification applies to a wide range of SPEs as described in the legal, financial and
project management literature. To determine the sample, the author considered the
most common and heterogeneous transactions involving SPEs, including:
securitisation, trusts, private equity transactions, leasing and other structured financial
transactions, project finance, partnering and joint ventures. The inclusion of additional
SPEs terminated consistently with the theoretical saturation principle (Eisenhardt,
1989a; Yin, 2013). In particular, the last SPEs considered did not add any new SPE

features compared to the ones previously identified.

The general classification was further amended to be consistent with the rest of the
research, which focuses on the SPEs in megaprojects. The RAIGT contributed to
further specify some parts of the general classification, particularly the functions of

SPEs (Section 6.5).

The classification comprises two hierarchical levels: the SPEs features and the values
associated with them. The first level comprises the “SPE features”. The research
identified nine main SPE features, namely: (1) legal status, (2) purposes, (3) functions,
(4) lifetime, (5) capabilities assets and liabilities, (6) financial structure, (7) risk
characterization, (8) ownership and control, and (9) venue. These features provide
different perspectives by which the SPEs can be compared. The second level concerns
the possible “values” associated to any of the nine SPE features. For example, the SPE
feature labelled “legal status” can be linked to one of the following values: limited
liability company, corporation, general partnership*, limited liability partnership’,

mutual fund, or trust. The values related to the SPE features are not necessarily

4 Only in those jurisdictions where the partnership has legal personality.
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mutually exclusive. For some SPE features, more values can coexist together. For

example, the SPEs can undertake multiple activities.

Table 6-2 presents the classification of the existing SPEs. Each SPE-feature is further
described in the following subsections. Additionally, Table 6-2 highlights three
distinctive characteristics in common with any SPE, namely: “fenced entities”,

“limited and pre-defined purposes” and the “legal personality”.

The general classification addressed the RO1. The classification includes a Section
dedicated to the functions of SPEs that is particularly relevant because central for RO3.
To avoid redundancies in the thesis, the current Chapter employs the overarching
structure provided by the general classification. However, the functions of the SPEs
play a critical role in this thesis. Therefore, Section 6.4.3 is described with further

details compared to the others.

6.4.1. Legal Status

The legal status describes the kind of corporation incorporating the SPE. Depending
on the jurisdiction considered there are different types of corporations available. The
SPEs considered were integrated into a wide range of types of corporation. Some of
the most common options are: limited liability company, limited liability partnership,
mutual fund, and corporation. They differ for many factors, such as: minimum capital
requirements, limitation of liabilities for sponsors, implied governance structure, tax
transparency, information requirements (Kraakman et al., 2017; Vinter, Price & Lee,

2013).

The legal personality is an indispensable feature related to the incorporating vehicle of
the SPEs (Section 3.5). The types of corporations listed above may have legal
personality in some countries and not in others. For instance, the partnership has legal
personality only in some countries (e.g. UK) and not in others (Vinter, Price & Lee,
2013:p.13). Consistently, the partnership is a suitable option for SPEs only in those

countries where it has legal personality.
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SPE FEATURES
(Clusters)

POSSIBLE VALUES ASSOCIATED TO THE SPE FEATURES (Codes)

SPE has legal personality

ILimited Liability Company

1-Legal status

ILimited Liability Partnership

IMutual Found

Corporation

IPre-defined Purposes

|Apparent profit-making motive

Structured Finance

[Tax optimisation

IPrice arbitrage

IBalance Sheet Management

2-Purposes

IPartnering and alliances

Isolating and homogenising cash flows and business risk of a specific asset, asset-class

Eases Asset Transfer

IDeals with legal and regulatory requirements

3- Functions

Implicit purposes

[Explicit purposes
Contracting
Collecting

SPEs in quality of Co-owmr'lg and investing
Transferring
legal construct —

Constraining
Isolating

|Accessing to jurisdictions

Channelling risk and responsibilities

Channelling assets and funds

Transforming risks profiles

Clustering and institutionalising multiple stakeholders
IPerforming specific activities

IManaging activities

SPEs in quality of
element of SPE-
networks

SPEs in quality of

organisations  |Administrating contracts
Governing
4- Lifetime IDefined and Limited
[Perpetual

5- Capabilities,
Assets, and
Liabilities

IFinancial assets and liabilities

Intangible assets (E.g. Rights, Licenses, Royalties, Patents, etc.)
IHuman-related capabilities

IPhysical Assets

6- Financial Structure]

% senior debt
% junior/subordinated debt
% mezzanine debt and hybrid financing
% preferred equity
% common equity
Collateralized Finances
Semi recourse Financing
INon-recourse Financing

7- Risk
characterisation

IBankruptcy remoteness

ILow probability of insolvency
IRisk Sharing Instrument

Risk transformation instrument

8-Ownership And
Control

Fenced organisation

Self-fenced\Orphan organisation

Shared/ distributed ownership

IPublic and Private Parties (PPP) involved together into the SPE
IPassive management (e.g. autopilot mechanisms)

IExternal management (directors, trustee, external administrators, etc.)
[The entity is primarily owned by one or more financial institution
The entity is primarily owned and controlled by infrastructure-related companies (e.g. Utilities,|
contractors, etc.)

9-Venue

IResident in off-shore jurisdictions
(The venue is located where the SPE undertakes his activities
[The SPE is incorporated on the same jurisdiction of its sponsors

SPE has a physical location

Table 6-2: Classification of the existing SPEs. LEGEND: highlighted in yellow the

distinctive features of any SPE
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The selection of the most appropriate vehicles to incorporate the SPE is based on many
trade-offs that change depending on the purpose of the SPE, and on the jurisdiction
considered. One of the critical aspects to consider is the degree of separation of SPEs
from their sponsors (Appendix 1: 102-E02, 103-E03, 103-E04, 105-E02, 106-E05, 107-
E06, 108-E07, 109-E08, 111-E10, 113-E12, 115-E14, 117-E16, 118-E17, 121-E2, 126-
E24, 128-E26, 130-E28).

“The performance risk is discharged through here because the borrowers aren't

taking the risk.” (Appendix 1: 103-E03)

“Because the SPV subcontract as much as possible because the banks don't want the

SPV to take on any risk.” (Appendix 1: I[11-E10)

“In my experience, tend to operate is to...hemmm they want to transfer all the risk

further down the line, within the project organisation.” (Appendix 1: I117-E16)

From one hand, SPEs are meant to be separate and bankruptcy remote from their
owners; consistently with the definition (Section 3.5) SPEs are fenced organisations.
The separation between the SPE and the sponsors concerns the risk of bankruptcy of
the SPE primarily (Appendix 1: 103-E03, 103-E04, 127-E25, 128-E26, 130-E28). The
isolation is a necessary condition for most structured finance transactions, including
project finance. The separation is reflected on the accounting, and the SPEs are off-
balance sheet vehicle for their sponsors. Regarding the separation and independence,
the “limited liability corporations” provide a higher level of separation and
independence. To the other hand, SPEs are often used for tax optimisation purposes
because the accounting consolidation of SPEs can provide tax advantages for their
sponsors. For instance, when SPEs produce losses for a long period of time (e.g. the
development of infrastructure megaprojects) the accounting consolidation reduces the
taxable income of sponsors. The extent to which the tax benefit of the SPE is associable
to sponsors is called tax transparency (Helminen, 1999; PriceWaterhouseCoopers
LLP, 2006:p.11; Vinter, Price & Lee, 2013:p.41). In particular, tax transparency refers
to the extent to which the sponsors are taxed in respect of the revenues generated by

their SPE (Vinter p.42). In the “tax opaque” scenario (i.e. the opposite of the tax
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transparent), the potential tax credit is not transferred to the sponsors and therefore is

wasted. Usually, partnerships provide a good tax transparency.

6.4.2. Purposes

SPEs can be employed for a variety of purposes, and often one SPE serves multiple
purposes concurrently. A critical issue in the definition of the purposes their inherent
ambiguity. Often, SPEs are part of overarching transactions. Examples of the
transaction considered are: securitisation, project finance, leasing, etc. To give account
to these two levels of analysis (i.e. the transaction and the SPE), the research
considered two distinctive terms: purposes and functions. The purposes describe the
objectives of transactions while functions (Section 6.4.3) describe the objectives of the

SPE to support the transaction.

The interviews with the experts were carefully analysed by the researcher to make
consistent this terminology. The experts interviewed did not necessarily use the same
terminology because of the inherent ambiguity associated with the two levels of
analysis. The author harmonised and clarified the two level of analysis as part of the

reflection process allowed by the RAIGT.

According to the terminology employed, there is a broad range of purposes associated
with transactions involving SPEs. The most common are: apparent profit-making
motive, structured finance, tax optimisation, price arbitrage, balance sheet
management, partnering and alliances, isolating and homogenising cash flows and
business risk of a specific asset, eases asset transfer, deals with legal and regulatory

requirements. All these terms emerged from the interviews with the experts.

Another relevant aspect concerning the purpose of SPEs is their constrained nature.
These purposes of SPEs are pre-defined by definition (Section 3.5), this is one of the
key differences between SPEs and the other types of companies. Pre-definition of
purposes can be either implicit or explicit. For instance, when a single sponsor owns
SPEs, there is no need to constrain their purpose. In such cases, the pre-defined
purposes of SPEs are implied by their sponsors and reflected in their activities. These

implicit purposes highlight the difficulty of formally recognising SPEs from other
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types of corporations. There are examples of SPEs having inherent purposes in private
equity transactions. There are examples of SPEs isolating assets and liabilities on
behalf of single sponsors such as some types of “BidCo” (Cumming, 2012, 2009).
Typically, the purposes of SPEs are predefined and defined by enforceable instruments
(Section 6.3) limiting “de facto” the scope of action of the SPEs. Differently, to normal

corporations, the enforcing instruments play a central role in the governance of SPEs.

6.4.3. Functions

The functions and purposes of SPEs can be confused as they are contiguous and
interdependent characteristics. The difference between purposes and functions is
described in Section 6.4.2. The functions of the SPE are the instrumental objectives

attributable to the SPE in supporting its associated transaction.

Multiple perspectives can analyse the functions of the SPE; the research considered
three main perspectives that emerged in the application of the RAIGT, namely:

1. The SPE as a legal construct;

2. The SPE as an element of the contracting network (i.e. SPE-network);

3. The SPE as an organisation.

These three perspectives were obtained from the RAIGT, and they required the active
reflection and conceptual mapping of the researcher. To make consistent the general
classification of the SPEs with the opinion of the experts interviewed, the researcher
restructured the functions according to the three unit of analysis evolved from the

application of the RAIGT (Section 6.3).

The examples of SPEs considered provided a comprehensive spectrum of the ways by
which SPEs support their associated transactions. These were restructured adopting
bottom-up coding to cluster all these functions in general and meaningful clusters,
which are the functions presented in this Section. Section 6.5 provides further details
concerning the function of the SPEs for megaprojects, particularly regarding their
formal governance. This additional contribute permitted to answer the RO2 and RO3

and integrated the contributes of the expert interviewed.
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General functions of the SPEs in quality of legal construct

In quality of legal construct, SPEs provide one, or more, of the following functions to

their associated transactions:

e Al: establish contractual relationships (Appendix 1: 102-E02, 103-E03, 103-
E04, 105-E02, 106-E05, 108-E07, 111-E10, 112-E11, 115-E14, 116-E15, 118-E17,
120-E19, 121-E2, 123-E21, 126-E24). SPEs are capable contractual relationships
because of their legal personality. This ability makes them suitable for a variety of
purposes. The capacity to establish contractual relationship has deep implications
in many other aspects, including: risk management, governance, accounting,
financing, etc. for example, thanks to their ability to establish a contractual
relationship, SPEs can borrow money, and transform their associated risk by means
of hedging instruments. The ability to establish contractual relationship makes
SPEs capable of structuring complex transactions. This capability is further
described in the Section dedicated to the function of SPE in quality of SPE-
network;

e A2: collect funds (Appendix 1: 102-E02, 103-E03, 103-E04, 104-E01, 105-E02,
106-E05, 107-E06, 108-E07, 111-E10, 112-E11, 113-E12, 115-E14, 116-E15, 118-
E17, 119-E18, 120-E19, 121-E2, 123-E21, 126-E24). Because of their legal
personality and corporate structure, SPEs can raise funds in many forms including
equity, debt, junior debt. SPEs are as an investing vehicle for many transactions,
e.g. project finance, securitisation and many private equity transactions;

e A3: own assets (Appendix 1: 102-E02, 103-E03, 103-E04, 106-E05, 108-E07, I11-
E10, 112-E11, 115-E14, 116-E15, 119-E18). Because of their legal personality, and
their contractual capacity, SPEs can own assets, including intangible proprieties,
real estate, equipment, land, securities. This function is exploited in almost every
transaction, including securitisation, project finance, leasing, tax optimisation
transactions, testamentary trusts, etc.

e Ad4: hire people (Appendix 1: I01-E01, 102-E02, 103-E03, 103-E04, 104-E01, 105-
E02, 106-E05, 109-E08, 110-E09, 111-E10, 116-E15, 119-E18). Because of their
contractual capacity, SPEs can hire people, and therefore they can undertake
activities as further described in the Section dedicated to the function of SPEs in

quality of organisations;
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AS: ease the transfer of ownership (Appendix 1: 102-E02, 105-E02, 106-E05,
109-E08, I11-E10, I12-El11, I15-El14, 116-E15, 119-E18, I121-E2, 123-E21).
Because of their corporate structure, SPEs can be used a vehicle to transfer the
ownership a compound of assets. The same ability to transfer is used for the
liabilities and risks associated to the SPEs;

AG6: provide multiple ownership structures (Appendix 1: I01-E01, 102-E02, 104-
EO1, 105-E02, 106-E05, 109-E08, 111-E10, 112-E11, 115-E14, 116-E15, 119-E18).
Because of their corporate structure, SPEs combine multiple owners and provide
special governance mechanisms. This feature is particularly relevant for the joint
venture transactions. Consistency is critical for project partnering, including PPPs;
A7: limit and constrain the use of specific assets (Appendix 1: 102-E02, 103-
E03, 103-E04, 104-E01, 108-E07, 109-E08, 111-E10, 112-E11, 115-E14). Because
of their predefined purposes, SPEs can restrict the use and management of the
assets they possess. These limitations are critical for almost every type of
transaction, including: project finance, leasing, securitisation, trusts, project
partnering, etc.

AS8: limit and constrain the repayment of its associated liabilities (Appendix 1:
102-E02,103-E03, 103-E04, 108-E07,112-E11,113-E12, 115-E14). Because of their
predefined purposes, SPEs can restrict the capacity of indebtedness and regulate
the refund of the creditors and investors. These limitations are critical in project
finance transactions;

A9: limit and constrain the scope and management of specific activities
(Appendix 1: 102-E02, 103-E04, 104-E01, 108-E07, 109-E08, 110-E09, 111-E10,
[19-E18). Because of their predefined purposes, SPEs can compel the management
of their activities according to a specific governance framework. This thesis
explores in detail the FGIM;

A10: limit and constrain the capacity of establishing further contractual
relationships (Appendix 1: 102-E02, 108-E07, 113-E12, 115-E14, 126-E24). The
freedom of SPEs to embark additional contractual relationships is limited in many
transactions, including project finance, leasing, etc.

Al1: isolate assets and liabilities (Appendix 1: 102-E02, 103-E03, 103-E04, 105-
E02, 106-E05, 108-E07, 109-E08, 111-E10, 112-E11, 113-E12, 115-E14, 118-E17,
121-E2, 126-E24, 128-E26, 130-E28). Because of their fenced structure, SPEs can
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isolate assets and liabilities from both their originators and sponsors and vice-
versa. This feature has critical implications regarding risks management (e.g.
bankruptcy remoteness principle), and accounting (i.e. the SPE is an off-balance
sheet vehicle). This function is critical in almost all transactions, including: project
finance, trusts, leasing, securitisation, joint venture and partnering, tax
optimisation transaction, etc.

A12: isolate formal responsibilities (Appendix 1: 102-E02, 103-E03, 103-E04,
104-E01, 105-E02, 106-E05, 108-E07, 109-E08). Because of their fenced structure,
SPEs can isolate their associated responsibilities from his sponsors. The
responsibilities associated with SPES derive from two main sources. Firstly, the
responsibilities arising from their contracts (function Al) and their financial
liabilities (function A11). Secondly, SPEs have legal personality, and they are
subjected to the responsibilities implied by the law, e.g. tort law. Many types of
SPEs do not need to isolate responsibilities, because, for example, they are
passively managed, or they have limited contractual and legal obligations. In
megaprojects and particularly in project finance and PPP, the SPEs play a central
role in isolating the set of project responsibilities;

A13: isolate risks (Appendix 1: 102-E02, 103-E03, 103-E04, 105-E02, 106-E05,
107-E06, 108-E07, 109-E08, 111-E10, 112-E11, 113-E12, 115-E14, 117-E16, 118-
E17,119-E18, 120-E19, 121-E2, 123-E21, 126-E24, 128-E26, 130-E28). Because of
the functions (A11, A12), SPEs isolate the risks arising from their assets, liabilities,
formal responsibilities and activities. This function is critical for almost every SPE
transaction including: securitisation, project finance, PPP, etc.

A14: provide access to specific legislation and jurisdiction (Appendix 1: 102-
E02, 105-E02, 116-E15, 124-E22, 126-E24). SPEs are incorporated in a particular
jurisdiction, which makes them susceptible to the existing law and the judicial
system. This function is implicit to all types of SPE and associated transactions. It
is particularly relevant for those SPEs that are critical for tax optimisation
purposes, protection of security interest, or accounting related purposes. This
function enables to formally link the whole SPE-network and transaction to one or

more jurisdictions.
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Although the list of functions presented above is likely to be extended due to the

frequent use of SPEs in innovative transactions, it is sufficiently broad to cover all

examples of SPEs and transactions considered. Thanks to the reflective role of the

author, the list can be summarised in more general categories (AG) to highlight what

SPEs are for, in particular:

AGI1: contracting, i.e. establishing a contractual relationship as a result of their
legal personality. This function is further analysed in the Section: SPE-network;
AG2: collecting, i.e. collecting and pooling “elements” because of their legal
personality and contractual capacity. The term “elements” include asset, liabilities,
people, etc.

AG3: co-owning and investing, i.e. easing the mutual ownership and the co-
investment on “things”, such as assets, business, etc.

AG4: transferring, i.c. eases the transfer of “things”, including assets, liabilities,
responsibilities, risks, etc. This general function is derived from the legal
personality and the corporate structure associated to the SPEs;

AGS: constraining, i.e. restricting and limiting “things”, such as the contractual
capacity, the debt capacity, decisions and activities, the uses of the assets, etc. This
function is derived from the pre-defined purposes of SPEs;

AG®6: isolating, i.e. isolating assets, liabilities, contractual responsibilities, risks,
etc. The isolation stems from the fenced structure characterising SPEs;

AGT7: accessing to jurisdictions, i.e. providing access to specific legislation and
jurisdiction. This function stems from the incorporation of the SPE in a particular

jurisdiction.

General functions of the SPEs in quality of element of SPE-networks

In quality of element of the SPE-networks, SPEs provide one, or more, of the following

functions for their associated transactions:

B1: channelling risk and responsibilities (Appendix 1: 102-E02, 103-E03, 103-
E04, 105-E02, 106-E05, 107-E06, 108-E07, 109-E08, 111-E10, 113-E12, 115-E14,
[16-E15, 117-El6, 118-E17, 119-E18, 121-E2, 126-E24, 127-E25, 128-E26, 130-
E28). SPEs are often used to interlink and bring consistency across multiple
enforcing instruments characterising the transaction. Often the SPE is the only

contracting party involved in all formal links (i.e. enforceable instruments)
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characterising the transaction. As a result, SPEs act as contracting hubs as they
enable to convey risks and responsibilities across multiple contracting circuits.
Therefore, SPEs are critical instruments to structure complex transactions and
contracting networks (i.e. SPE- network);

e B2: channelling assets and funds Appendix 1: 102-E02, 103-E03, 103-E04, 105-
E02, 106-E05, 107-E06, 108-E07, 109-E08, 111-E10, 113-E12, I115-E14, 116-E15,
[17-E16, 118-E17, 119-E18, I121-E2, 126-E24, 127-E25, 128-E26, 130-E28).
Similarly to the first function (i.e. channelling risk and responsibilities), SPEs
enable to settle multiple contacting circuits and to convey multiple exchanges of
funds and assets. Some SPEs are almost predefined and sometimes commoditised,
e.g. leasing and securitisation. Others are more complex and require an active
“traffic management” concerning the flows of funds and assets characterising the
complex transaction;

e B3: transforming risks profiles (Appendix 1: 105-E02, 106-E05, 107-E06, 108-
E07, 119-E18, 121-E2, 126-E24, 127-E25, 128-E26, 130-E28). SPEs enable to
restructure and transform risks. Firstly, the financial structure of the corporate
vehicle permits to stratify the risk profile associated with security investment one
the SPE. The contractual capacity allows the SPE to transform and channel their
associated risks to external counterparts. For instance, the adoption of heading
instrument (e.g. insurance) permits to transform the risks associated to the SPE;

e B4: clustering and institutionalising multiple stakeholders (Appendix 1: 103-
E03, 103-E04, 104-E01, 105-E02, 106-E05, 108-E07, 109-E08, 111-E10, 113-E12,
116-E15,118-E17, 119-E18, 121-E2). SPEs can cluster multiple stakeholders under
a common incorporated vehicle. Consistently, SPEs enable performing joint
responsibilities, join activities, to co-invest, to co-own assets, to co-issue debts,

etc. For this reason, SPEs are widely used in project financing and partnering.

General functions of SPEs in quality of organisations

In quality of organisation, SPEs provide one, or more, of the following functions for

their associated transactions:

1. C1: performing activities (Appendix 1: 101-E01, 102-E02, 104-E01, 105-E02, 106-
EO0S5, 109-E08, 110-E09, 111-E10, 116-E15, 117-E16, 118-E17, 121-E2, 123-E21,
125-E23). Most types of SPEs do not undertake any physical activities. However,
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in the infrastructure and industrial sector, sometimes SPEs conduct specific
activities. Often SPEs operate and maintain a particular facility or infrastructure.
Sometimes, SPEs are also used to access specific markets, for R&D purposes, the
construction and design of an infrastructure, or other undertakings;

2. C2: managing activities (Appendix 1: 101-E01, 102-E02, 104-E01, 105-E02, 106-
EO0S5, 108-E07, 109-E08, 110-E09, 111-E10, 112-E11, 115-E14, 116-E15, 117-E16,
118-E17, 121-E2, 123-E21, 125-E23). Some types of SPEs are “real” and self-
managed organisations. Within the limit established by their predefined scopes and
purposes, SPEs can restructure themselves;

3. C3: administrating contracts (Appendix 1: 101-E01, 102-E02, 104-E01, 105-E02,
106-E05, 108-E07, 109-E08, 110-E09, 111-E10, 112-E11, 115-E14, 116-E15, 117-
El6, 118-E17, 121-E2, 123-E21, 125-E23). Often SPEs are small organisations
managed by external administrators or periodic meetings of the board of directors;
e.g. securitisation and trusts. In such circumstances, SPEs’ directors focus on the
liquidity management and the administration of the existing contractual
obligations. Complex transactions (e.g. project finance) often require the
employment of dedicated staff to administer the contractual obligations associated
to the SPE;

4. C4: governing (Appendix 1: 103-E03, 103-E04, 104-E01, 105-E02, 106-E05, 107-
E06, 108-E07, 109-E08, 111-E10, 116-E15, 117-E16, 118-E17). A critical function
provided by SPEs is governance. The typical structure is grounded on the corporate
governance models and organisational structures. Additional contracting
provisions enable to tailor the corporate governance structure to the specific

purposes and functions predefined for the SPE.

6.4.4. Lifetime

The time frame of SPEs can vary significantly depending on their functions. Some
SPEs might have a very short life because their functions are limited in time; for
example, the single transfer of funds across multiple jurisdictions. Other SPEs might
last indefinitely because their purpose is indefinite in time. For example, some SPEs
are permanent vehicles to hold some assets. In this example, the purpose of the SPEs

is very limited in scope but indefinite in time.
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Concerning the lifetime, a relevant question is: what happens at the end of the life of

the SPE? The sample of SPEs considered revealed two main scenarios.

Firstly, some SPEs are terminated either because they fulfilled their functions or
because of they bankrupt. In these scenarios, SPEs are liquidated either voluntarily

(i.e. the sponsor take the decisions) or compulsory (i.e. the courts impose this solution).

Secondly, SPEs can transform their status at the end of their lifecycle, and they cease
to be qualified as SPEs. Often, at the end of their lifecycle, the SPEs are released from
their pre-defined purposes and functions, and therefore they become a type of company
other than an SPE, i.e. a “standard” company. Once the contracts are terminated (e.g.
for completion) the purposes are no more predefined, and what is left is an
incorporated organisation. Sponsors might decide to use this organisation as a
“standard company” by changing the statute and providing the company with a broader
mission and strategy. This scenario is not frequent, but there are examples of joint

ventures that evolved in such way.

There are other ways to transform the status of SPEs. For example, in “Leverage
buyouts” SPEs are merged with a target company (Cumming, 2012). At the end of the

transaction, the SPE is combined with the target company and ceases to be an SPE.

Other types of SPEs evolve during their time. Once they complete the original purpose,
they set new ones and become other SPEs. This pattern is frequent in project finance

where the SPEs evolve throughout the project development.

6.4.5. Capabilities, assets, and liabilities

SPEs can have a broad range of capabilities, assets and liabilities depending on the
circumstance considered. Most types of SPEs are used only as a legal/ organisational
vehicle to hold specific assets and liabilities. In securitisation transactions, the SPEs
are usually provided with only financial or intangible (e.g. propriety rights) assets and

liabilities. The same applies to other structured transactions.

167



6. Results (A). Types and functions of SPEs in megaprojects

In leasing tractions, SPEs retain the ownership of physical assets, like industrial
equipment, aeroplanes, estates, etc. However, these tangible assets are managed and
operated by the lessees. Even if the asset is physical, the SPE is more a legal construct
than an actual organisation. In practice, the SPE is a legal vehicle containing ownership
titles and contracts. In other words, the vehicle is a file that is stored in the archive of
some financial institution or legal studio. Therefore, these SPEs have no physical

venue or capabilities to perform any activity.

In project finance, SPEs are often highly leveraged; they have a large debt, limited
equity and some form of intangible assets such as: licenses, concessions, and offtake
agreements (i.e. they have the right to sell a given product or service according to

specific contractual conditions).

In the jargon, these kinds of intangible SPEs are called: shell companies, shelf
corporation, mailbox companies, email company or aged corporation; these terms can

be used as synonymous.

Conversely, there are SPEs that are equipped with a broad range of capabilities to fulfil
their intended functions and purposes. In the infrastructure sector, there are
incorporated joint ventures, which are SPEs undertaking critical activities of the

project including the design, construction and operation of megaprojects.

To measure the extent to which the SPE is real and capable of doing some activity, the
best driver is probably the availability of personnel. According to this driver, it is
possible to observe a large spectrum of potential SPEs. Most types of SPEs have no
personnel. In project finance, some SPEs have limited personnel, e.g. the board of

“«“

directors only. Effectively, directors meet every “n” days, weeks, or months
depending on the phase of the project. Often the project director is not directly hired
by the SPE but he is just appointed as a director working with the sponsoring firms.
Typically, the directors are assigned to SPEs in “secondment” or according to a
“service/ administration contract”. On the other edge of the spectrum, some “more”

operative SPEs can hire personnel adopting different contractual forms. For the

construction activities, SPEs can hire personnel directly taking fixed-term
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appointments. For longer phases such as the operation, the SPEs can eventually hire
personnel permanently as their lifetime is expected to be longer than the appointment

of staff.

6.4.6. Financial structure

The financial structure of SPEs refers to the relative distribution of capital among the
existing capital categories (Gatti, 2007). The capital of companies is structured in
different security categories, i.e. senior debt, junior (or subordinated) debt, mezzanine
debt and hybrid financing (e.g. convertible debt, convertible equity), preferred equity
and common equity. Different investors have different “risk appetite” (i.e.
predisposition to the acceptance of risk as opposed to risk aversion) and different
interests concerning the control of SPEs. Consistently, investors participate in various
securities. These security categories define the order of priority in case of liquidation

(either voluntarily or compulsory) of companies.

Some types of SPEs have a very complex financial structure, i.e. they involve several
types of securities associated with the different capital categories. This is the case of
the SPEs underlying the securitisation transaction. In securitisation, SPEs are used to
engineer the various financial products matching different investors’ expectations.
Typically, the securities are standardised and certified by the credit agencies. The
different capital categories provide additional flexibility and scalability to the designer
of the SPE to match the underlying assets (regarding risk and revenues) as well as to

tailor specific investor expectations.

In project finance, the SPEs are highly leveraged, i.e. debt is prominent compared to
equity. Many other examples of SPEs are highly leveraged in private equity
transactions, e.g. Leverage Buyout. In general, when the purpose of the SPEs is to
increase the debt capacity on off-balance sheet basis, the resulting SPEs are necessarily
leveraged. In the context of project finance, infrastructure Megaprojects require many
types of investors to leverage the capital needed. Depending on the country considered
and the type of infrastructure, the capital structure can change widely. Usually, project
finance involves massive debts (80-95%) compared to equity (20-5%) (Appendix 1:
102-E02, 103-E03, 103-E04, 107-E06, 110-E09, 111-E10, 113-E12, 118-E17, 119-E18,
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123-E21, 124-E22, 128-E26); often, a syndicate of banks lends a large portion of the
debt. The recent trend considered the increase of the involvement of institutional
investors as passive equity holders (Appendix 1: [11-E10, 112-E11, I18-E17, 121-E2,
128-E26). Another recent trend is the increasing adoption of project bonds. The equity
holders are typically industrial actors involved in the megaproject such as the client,
the main contractor, the technology provider and other critical stakeholders. Insurance
policies (e.g. monoline insurances) and other hedging instruments further complicate
the financial structure of SPEs. The financial structure of SPEs might result even more
complicated if the SPE-network perspective is taken into consideration. Sometimes,
the financial structure is designed across multiple SPEs. This is the case of the
intermediate SPEs described in Section 6.5.3. These complex structures are widely

used in securitisation, project finance and private equity.

Other SPEs have a simpler financial structure, e.g. only equity. In these circumstances,
the SPEs are used merely as asset vehicle or as a cluster to regroup some enforcing
instruments. Often, the SPEs involved in leasing transactions, or other tax optimisation

transaction, have a relatively simple financial structure.

6.4.7. Risk characterisation
The risk management is an essential aspect characterising the design of SPEs since
their first uses in the 70’s for the securitisation transactions. Since then, the risk related

issues continued to play a central role for SPEs.

SPEs need to be incorporated to have legal personality (or capacity), consistently they
are entitled to own things, establish contractual relationships, and bear risks.
Frequently, SPEs are used to encapsulate specific risks, and sometimes to isolate them.
The risks associated with the SPEs are the ones derived from the compound of:

e The intrinsic risks of the assets they own, e.g. if the SPE owns an asset changing
in value (e.g. real estate, machinery, capital stock or any other), its value will
change accordingly;

e The risks arising from the activities they undertake, including the liabilities arising

in tort law (e.g. negligence);
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e The risks resulting from the contractual obligations (or other enforceable

obligations) they undertake with third parties.

Different types of SPEs can have different characterisations regarding risks. Some are
relatively “risk-free”. For example, those SPEs without contractual obligations, which
do not undertake an activity, owning assets relatively stable in value. These types of

SPEs can be used to isolate or transfer (or both) specific assets.

Conversely, other types of SPEs are characterised to be very risky, and dynamic in
capital value. For example, the so-called “bad companies”, which are SPEs that are
unbundled from corporations in crisis. For the moment they exist (which sometimes is

very limited), bad companies are characterised to be at the high risk of bankruptcy.

Between these two edges, SPEs can have very different risk profiles. However, the
SPEs are frequently associated with pre-qualified risks that are typically hedged using
contracts, insurance policies, derivatives or other instruments. As a result, many SPEs
have a low probability of insolvency under normal/ expected contextual
circumstances. This is the principal rationale in securitisation and other transactions.
There are remarkable exceptions to this principle as demonstrated in 2008 by the

subprime crisis (Schwarcz, 2008).

The principle of “low probability of insolvency” is also pervasive in project finance
transactions. The SPEs collecting the vast debt are designed to discharge, by means of
enforcing instruments, their risk to external stakeholders. Consistently, in project
finance, the existing risks are redirected contractually to “the party that is in the better
position to manage that risk”™; this is a general rationale adopted in negotiating and
designing SPE-networks (Appendix 1: 101-E01, 102-E02, 103-E03, 103-E04, 104-E01,
105-E02, 106-E05, 108-E07, 109-E08, 110-E09, 111-E10, I12-E11, 115-E14, 116-E15,
[18-E17, 119-E18, 121-E2, 123-E21). As a result, many enforcing relationships
involving SPEs give effect to this principle. For example, the market risk is shifted to
the offtaker who secures that risk with the offtake contract. The construction risk is

typically transferred to the main contractor (or a consortium, or another SPE devoted
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to the construction) by mean of EPC contracts®. As a result, these types of SPEs (i.e.
the project companies explained in Section 6.5.1) are used as a contractual hub to pool
the whole project risks and to redirect them to the relevant stakeholders who are
capable of bearing and managing it. Theoretically, this contractual nexus enables the
SPEs to have a low probability of insolvency. However, the contracting is far to be an
exact science, and it is not as effective as in theory. For example, the EPC contracts
are supposed to transfer the whole construction risk to the main contractor; for many
practical reasons, EPC contracts often fail to transfer the whole construction risks.
Many challenges jeopardise the effectiveness of the contracting instruments; for
example litigation between the contracting parties, the bankruptcy of a critical
stakeholder, the frustration of contracts (i.e. terminated for unforeseeable and
exceptional contextual conditions), etc. Additionally, contracts always include gaps,

flaws and inconsistencies.

As a result, the “low probability of insolvency” shall be considered more as a
theoretical and indicative principle rather than an empirical one. For this reason, in
project finance, the SPE-network includes a backup contractual network as part of the
“security package”. This provides additional guarantees for those sponsors relying

extensively on the performance of the SPEs.

Another risk characterisation that is available in many types (but not all) of SPEs is
the principle of bankruptcy remoteness. According to this principle, the SPE and its
sponsors have limited exposure (or no exposure at all) to the bankruptcy of the
counterpart in a reciprocal way. Sponsors have limited exposure in case of the
bankruptcy of SPEs, and SPEs have limited exposure in the event of bankruptcy of
sponsors. From one hand, sponsors may reduce their exposure incorporating the SPEs
in vehicles limiting their liability, e.g. limited liability company, limited liability
partnership, etc. If SPEs bankrupt, the sponsors are only susceptible to their capital
contribution. On the other hand, SPEs need to be isolated from the assets of sponsors.

With this respect, the accounting and ownership structure plays a central role. The

5 “The EPC Contract provides for the work to be done by the EPC Contractor at a fixed price and to
be completed by a fixed date. Such a fixed-price, date-certain, turnkey EPC Contract transfers a
significant amount of responsibility (and thus risk) to the EPC Contractor, which is clearly likely to be
reflected in the EPC Contractor building more contingencies into the contract costings, and hence a
higher contract price than the price if the work was done on a cost-plus basis.” (Yescombe, 2013:p.106)
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ownership needs to be structured in such a way that the SPE is not formally recognised
as an asset of the sponsors, and it is effectively an off-balance sheet vehicle. To achieve
this status of separation “sometimes only apparent and formal”, there are technical
precautions to put in place. For example, in some jurisdictions, no sponsor needs to
have total control over them. Sometimes, the ownership is de-structured in multiple
tiers, meaning the other SPEs interpose the controlling and ownership line between the
sponsors and the target SPE. The principle of bankruptcy remoteness indicates an
accounting separation between the sponsors and the SPE. This separation affects the
risk characterisation because it limits/ excludes the reciprocal exposure of the

bankruptcy risk.

Another risk characterisation concerns the ability of the SPE of transforming risks.
Some SPEs are merely contractual hubs channelling portion of risks from and to
external stakeholders. These SPEs do not transform the risks passing (contractually)
through them. Other SPEs transform those risks. For example, the SPEs that undertake
physical activities can transform some specific risks. In the structured finance, some
SPEs are equipped with financial derivatives to transform their risk profile, e.g. the

Credit Default Swap (CDF).

A critical determinant of the risk characterisation is the availability of collateral for the
financial liabilities. This aspect is particularly relevant for those SPEs that are heavily
leveraged and relies extensively on the generation of future cash flows that are secured
contractually. This is the case of project finance and securitisation. The critical
differentiation is between collateralised, non-collateralised and semi-collateralised
financing. Project finance transactions are characterised to be “no" or “partially”
collateralised, also known as “no” or “limited recourse” financing. Conversely,
securitisation is typically collateralised; for example in the case of Mortgage Backed

Securities (MBS) and Asset Back Securities (ABS).

6.4.8. Ownership and control

There are different forms of control and ownership of SPEs. The simplest form of
ownership sees a legal person owning and managing indirectly (or passively) the SPE.

In securitisation, a common structure sees the SPE as an off-balance sheet isolated
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from its originator consistently to the “bankruptcy remoteness process”. These SPEs
are designed to be self-managed by automatic mechanisms, as the receivable cash
flows should come in the form of periodic payments (e.g. mortgages). To cover the
underperforming payments some automatic mechanisms can be employed, such as
financial derivatives or insurance policies. These automatic mechanisms are called

“autopilot”, and SPEs are called “auto managed” or passively managed.

Slightly more sophisticated traction sees similar ownership structures with the
presence of an external manager to handle critical situations. Often, the external
manager focuses solely on the liquidity management aspects. In trusts, the SPEs are
managed by the trustee on a fiduciary and contractual basis on behalf of the beneficiary

party. The trustee is often an example of external manager of the SPE.

Many types of SPEs are co-owned, and the board of directors governs them. The board
of directors meets periodically. Often some powers are delegated to the board of
directors while others require the direct vote of the sponsors. The governance structure
of these types of SPE can be very complicated and involves a variety of enforcing
instruments. This is the case, for example of the SPE involved in project finance

transactions and the FGIM as discussed more in detail in Chapter 7.

Regardless of the specific ownership and management structure, SPEs are always
characterised to be fenced, which is another way of emphasising their independence.
To some degree, SPEs are independent and do not belong to anyone in particular. The
degree to which this proposition is put into practice may vary depending on the type
of SPE. Some SPEs are “self-fenced” meaning that the ownership is dissipated using
specific legal techniques. For example, the SPE can be associated with a charitable
trust. Consistently these kinds of SPEs are called “orphan” since the ownership is not
detectable, and there may be a fictitious ownership to overcome accounting
requirements. In other cases, the SPEs are co-owned by many sponsors, all resulting
minority shareholders. In such circumstances, no sponsor is qualified as majority
shareholder who might inhibit the accosting consolidation; it depends on the
jurisdiction considered. This level of separation has a direct effect in terms of risk

characterisation (e.g. bankruptcy remoteness) and accounting (i.e. they are off-balance
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sheet vehicles). However, after the Enron and Subprime crises, the international
accounting standards were amended to make easier and more clear the accounting

recognition of SPEs (Section 3.1.1).

Regardless of the specific legal expedient used, SPEs need to be fenced by definition.
The alternative is the subsidiary, that is a different legal concept, and it is consolidated
on the controlling sponsors. In megaprojects, some SPEs are transformed in
subsidiaries at the end of their lifecycle, for example at the end of a concession period.
In Built Operate Transfer (BOT), and similar concession schemes, the SPE is used to
isolate and transfer the ownership of the infrastructure and sometimes other
capabilities including human-related ones. At the end of a pre-defined concession
period, the SPE is transferred to the governmental agency, and often it becomes its
subsidiary. In these circumstances, the SPE becomes a subsidiary at the end of its

lifecycle.

6.4.9. Venue

As described in Sections 7.4.2, SPEs provide access to a specific jurisdiction.
Therefore, it is possible to classify SPEs in consideration of their venue. The first
differentiation between SPEs focuses on the relationship between two jurisdictions:
the one associated with the SPE and the one related to the sponsors. In some
circumstances, the SPE is incorporated in the same jurisdiction of its/their sponsors.
This is rarely the case for most SPEs. In project finance, sometimes the SPE is
incorporated where the infrastructure is developed, meaning that for some local
shareholder the two jurisdictions coincide. Conversely, SPEs are often incorporated in
the offshore jurisdiction. This is often the case in tax optimisation transactions,

including leasing.

Another perspective focuses on the relationship between the jurisdiction of the SPE
and the jurisdiction where its associated activities are performed. Many types of SPE
do not undertake any activity, and therefore this perspective is not applicable.

Conversely, in project finance and project partnering the perspective is meaningful.

Some types of SPE are incorporated in the jurisdictions where the construction site is

developed. Often, this choice is imposed by the existing law or by the public
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administration involved in the project. The local incorporation permits to pay the taxes
in the target jurisdiction, and to apply the specific legislation, e.g. hiring contracts,

information disclosure, accounting, etc.

Other types of SPEs are incorporated in offshore jurisdictions; typically for tax
optimisation or accounting purposes. In project finance, this is sometimes the case of
projects developed in developing countries. The local legislation and the judiciary
system are not entirely trusted by critical stakeholders (e.g. financial institutions).
Consistently, these stakeholders can impose, during the negotiation, the incorporation
of the SPE in countries where the law is suitable and predictable for the project finance
transaction; often the British common law. Additionally, the financial institutions tend
to favour jurisdictions where the security interest is particularly flexible and suitable
for the project finance transactions. The efficiency and reputation of the judiciary

system are essential elements considered.

6.5. Types of SPEs specific to infrastructure megaprojects

Megaprojects involve a broad range of SPEs differing in many aspects, e.g. legal
status, functions, lifetime, etc. The general classification presented in 7.4 was partly
expanded and amended adopting the RAIGT. The interviews with the experts and the
documents analysed permitted to describe the existing types of SPEs in megaprojects.
Some features of the general classification required additional insights because

deemed to be critical as emphasised by the interviewees.

There are different types of SPVs carrying out different functions.
Appendix 1: [15-E14

“If you speak to a lawyer, they would focus on the functionality. They would go for a
checklist of functions of the SPVs. If you step back and you ask, what is the purpose?
The purpose is to deliver the project, in a certain way. The biggest question, the
difficult question that people in the business are focusing with, is about the purpose.
The SPE, for a megaproject, is the only vehicle with the minimum amount of
functionality for the total project perspective, to enable the purposes of the different
stakeholders to be achieved.” Appendix 1: 105-E02
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According to most interviewees, the “functions of SPEs” is the most relevant driver
permitting to differentiate among the different types of SPEs, (Appendix 1: 102-E02,
103-E03, 103-E04, 105-E02). For this reason, the researcher expanded and amended
the feature functions significantly. Consistently, “the functions of the SPEs” (Section
6.4.3) was the driver used to cluster and classify the SPEs involved in infrastructure
megaproject. There are four main types of SPEs involved in megaproject, namely:
Project Companies (PCs), Industrial Vehicles (IVs), intermediate SPEs, and
Jurisdictional Shell Companies (JSCs). Often, megaprojects involve all these types of
SPEs concurrently. These types of SPEs are not only available in megaprojects but

project finance and PPPs in general.

The following subsections present each type of SPE and describe their functions in

detail. These research findings contributed to the RO1-RO2.

A second driver that is particularly significant for governance of both the SPEs and
the megaproject is the “ownership and control” of the SPEs. This driver was not used
to classify the SPEs but permitted to articulate the theoretical proposition of how SPEs
influence the FGIM. i.e. RO4. The constructs presented in Chapters 7 were further
expanded and casually interconnected to other relevant constructs. The answer to the

RO4 is presented in Chapter 7.

6.5.1. Project Companies

PCs are those SPEs that are used primarily to collect and structure the finances for the
infrastructure megaprojects. The term PC was chosen because was often used by the
experts to indicate the central and more critical SPE involved in the project finance
transactions (Appendix 1: 102-E02, 104-E01, 105-E02, 106-E05, 109-E08, 111-E10,
[13-E12, 116-E15, 118-E17, 126-E24). The following tables (Table 6-3, Table 6-4,

Table 6-5) summarise the specific functions of the PCs.
“Typical scheme is the financial SPE plus an existing EPC contractor and an

existing Operator. The SPE serves as a single point of responsibility for all the
parties.” Appendix 1: 103-E03
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You have a single SPV that carries out the project. Separate finance SPV and then
leads to the project company, construction SPV, JV consortium.

Appendix 1: [15-E14

"We had SPV-xxxx which the seat shareholder that was the umbrella company, also
responsible for the overall financing for the authority engineering."

Appendix 1: [16-E15

“The purpose is usually to keep the cash flow and the guarantees of the parent
companies off balance sheet.” Appendix 1: [11-E10

The descriptions provided by the experts, together with the example of PCs analysed,
allowed to describe this type of SPE adopting the general classification presented in
Section 6.4. According to the research analysis, the PCs are always critical for the
FGIM; i.e. they are critical SPEs. PCs are the critical financial and contractual hubs in
project finance transactions (Appendix 1: 102-E02, 103-E03, 103-E04, 105-E02, 108-
E07,109-E08, I11-E10, 113-E12, [16-E15, 118-E17, 126-E24).
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Function of PCs in quality
of legal constructs

Relevance of the function for PCs

Contracting

Critical function. PCs are at the centre of the SPE-network. The ability to undertake
contract is essential to structure SPE-networks. Appendix 1: 101-E1, 104-E1, 105-
E2, 106-ES, 108-E7, 109-E8, 111-E10, I113-E12, 116-E15, I118-E17, 126-E24.

Collecting

Critical function. PCs are used as investment vehicles. Their ability to collect funds
is particularly relevant. Usually, the financial structure of the PC involves multiple
layers (i.e. trenches) and different types of securities to satisfy the expectations of]
different investors, e.g. syndicate of banks (e.g. senior debt), institutional investors
(e.g. junior debt, equity), industrial investors (e.g. equity). Appendix 1: [01-E1, 104-
E1,105-E2, 106-E5, 108-E7, 109-E8, I111-E10, I13-E12, 116-E15, 118-E17, 126-E24.

Co-owning and investing

Critical function. PCs are used as investment and ownership vehicles. The PC invest
on the megaproject on behalf of its investors. Often, the assets of the SPE are used
as partial collateral for the senior debt. PCs are designed to make the megaproject
bankable. In particular, PCs are equipped with collaterals, securities on the revenue
stream, guarantees and licences to hedge megaproject risks for lenders. PCs
contracts-out, to a large extent, the megaproject risks to megaprojects stakeholders.
The compound of these financial and contractual mechanisms allows PC to leverage
vast debt and to attract different types of investors. Appendix 1: I01-E1, 104-E1, 105-
E2,106-E5, 108-E7,109-E8, 111-E10, I13-E12, 116-E15, I18-E17, 126-E24.

Transferring

In some circumstances, the ability to transfer a pool of assets and liabilities among
various stakeholders is essential. For example, in BOT concession schemes, the
infrastructure transferred to the original concession grantor (or a connected public
agency) after a predefined period. Similar examples involve industrial shareholders
transferring the ownership of the infrastructure exchanging of shares of the PC.
Consistently, the transferring is often critical in PCs. Similarly, the transferring
function is essential for the security interest of lenders. For example, in case of
severe underperformance or megaproject, the lenders might use the transferring
function to “step in” and take control the SPE in the attempt to save the megaproject.
Appendix 1: 101-E1, 104-E1, 105-E2, 106-E5, 108-E7, 109-E8, I11-E10, I16-E15,
118-E17.

Constraining

Typically, PCs are over-constrained and controlled by multiple stakeholders. This is
due to the multiplicity of investors involved and on the governance PCs for the
project. Lenders, in particular, force relevant constraints during the negotiation of
the SPE-network, Section 7.5.1. Appendix 1: 103-E3, 104-E1, 105-E2, 106-ES5, 108-
E7,109-E8, 111-E10, I16-E15, 118-E17, 126-E24.

Isolating

Critical function as PCs are used as an off-balance sheet vehicle. Shareholders
benefit to this function excluding large debt from their balance sheet improving their
credit metrics. Lenders take advantage of the enhanced control and risk isolation
compared to corporate financing. Appendix 1: 103-E3, 105-E2, I108-E7, 109-ES8, I11-
E10,113-E12, 118-E17, 126-E24, 127-E25, 130-E28.

Accessing to jurisdictions

PCs are usually placed in jurisdictions having long traditions and experience in
project financing and the banking law. The protection of the security interest for
lenders is another critical aspect determining the selection of the jurisdiction.
Appendix 1: 102-E2, 103-E3, 105-E2, 106-ES, 108-E7, 109-E8, I111-E10, 113-E12,
116-E15, 124-E22, 126-E24, 127-E25, 128-E26, 130-E28.

Table 6-3: Function of PCs in quality of legal constructs
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Function of PCs in quality

of elements of SPE- Relevance of the function for PCs
networks
Critical for PCs. PCs are used as contractual hubs in SPE-network to channel risk
. . and responsibilities to the stakeholders that are better able to manage it. Some risks
Channelling risk and : . .
NP are entirely exogenous to all shareholders, and they are typically hedged using
responsibilities

financial and contractual mechanisms. Appendix 1: 102-E2, 103-E3, 105-E2, 106-ES5,
108-E7, I111-E10, I13-E12, 116-E15, 118-E17, 124-E22, 126-E24.

Channelling assets and
funds

Critical for PCs. PCs are used as the financing vehicle for the megaproject. PCs are
also used as vehicles to transfer ownership rights related to infrastructure or other
relevant assets and liabilities. Appendix 1: 102-E2, 103-E3, 105-E2, 106-ES5, 108-E7,
111-E10, I13-E12, 116-E15, 118-E17, 124-E22, 126-E24.

Transforming risks
profiles

Critical for PCs. PCs are used as investment vehicles for megaprojects. PCs
discharges specific risks by means of contracts and other enforcing instruments. The
financial structure of PCs (i.e. trenching) is another way by which PCs transform
their associated risks for different types of investors. Appendix 1: 102-E2, 103-E3,
105-E2, 106-E5, 108-E7, I11-E10, 113-E12, 126-E24.

Clustering and
institutionalising multiple
stakeholders

Critical for PCs. PCs play a critical role in institutionalising megaprojects, and their
promoters as further explained in Section 7.5.1. Appendix 1: 101-E1, 102-E2, 103-
E3, 105-E2, 106-ES, 107-E6, 108-E7, 109-E8, 111-E10, 113-E12, 116-E15, 118-E17,
124-E22.

Table 6-4: Function of PCs in quality of elements of SPE-networks

Function of PCs in quality
of organisations

Relevance of the function for PCs

Performing specific
activities

Limited or absent. Often, PCs do not undertake any physical activity. Lenders
require de-risking the PCs by means of contracts and hedging instruments.
Consistently, the PCs “make or buy” decisions are extremely unbalanced compared
to other types of organisations. Effectively, PCs “buy” everything and “make”
almost nothing. Appendix 1: 105-E2, 106-E5, 107-E6, I08-E7, 109-E8, 11 1-E10, I16-
E15,118-E17, 124-E22.

Managing activities

Sometimes, high-level manager (e.g. the project manager) are appointed inside the
PC. However, PCs are more involved in the FGIM rather than their management.
PCs act as critical interfaces between the investors and the other critical
stakeholders. Appendix 1: 101-E1, 104-E1, 105-E2, 106-ES, 107-E6, 108-E7, 109-ES,
111-E10,116-E15, 118-E17, 124-E22.

Administrating contracts

Critical for PCs. PCs steer the megaproject on behalf of their investors. PCs are
placed at the centre of the SPE-network. Consistently PCs are required to administer
most enforcing instruments characterising the SPR-network. Often, part of the
administrative duties are delegated to external organisations, including legal firms
for legal assistance, and technical auditors to assess the performance of critical
contracts (e.g. EPC contract, operation and maintenance contract). Appendix 1: 102-
E2,104-El, 105-E2, 106-E5, 109-E8, 11 1-E10, 116-E15, I18-E17.

Governing

Critical for PCs. PCs govern the megaproject on behalf of their investors Section
7.6.1. Appendix 1: 101-E1, 102-E2, 104-E1, 105-E2, 106-ES5, 107-E6, 108-E7, 109-ES,

111-E10, I13-E12, 116-E15, I18-E17, 126-E24.

Table 6-5: Function of PCs in quality of organisations

Typically, PCs include a board of directors appointed by the most critical stakeholders
for the megaproject, including: government, project client, critical contractors,
technology providers, and operator (Section 7.5.1). In practice, the steering committee
(Miiller, 2012; Miiller, Shao & Pemsel, 2016) of the megaproject is institutionalised
by the critical investors of the PCs. The board issues critical decision and is bounded
to the powers and decision-making process regulated by the shareholder agreement,

and the article of incorporation (Appendix 1: 102-E02, 103-E03, 103-E04, 104-E01,
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105-E02, 106-E05, 107-E06, 108-E07, 109-E08, 110-E09, 111-E10, 112-E11, 113-E12,
[15-E14, 116-E15, 118-E17, 119-E18, 120-E19, 121-E2, 123-E21, 124-E22, 125-E23,
126-E24, 127-E25, 128-E26, 130-E28). Rarely the PC manages and governs the project
activities directly. The project management activities of the megaproject are contracted
outside the PC to de-risk it. A strong interface between the project management and
the PCs is strongly advised by the experts interviewed (Appendix 1: 102-E02, 103-E03,
103-E04, 109-E08, 111-E10, 112-E11, 115-E14, 116-E15, I117-E16, 118-E17, 119-E18,
121-E2, 123-E21, 124-E22, 125-E23). Typically, the relationship between the project

management and the project governance is based on two channels.

Firstly, the contractual relationship between the PCs and the organisation in charge of
the project delivery (and management), typically: the main contractor, a consortium or
another type of SPE, i.e. the main contractor role described in Section 7.4.1. To
simplify the discussion, the stakeholder in charge of the project delivery is herein
called the main contractor. The contractual relationship is based on a standard project
development contract, and it specifies aspects such as: scope changes, budget changes,
liquidated damages, litigation process, etc. The contract type allowing the maximum
transfer of responsibilities is usually advisable to de-risk the PC (Appendix 1: 102-E02,
103-E03, 103-E04, 104-E01, 105-E02, 106-E05, 107-E06, 108-E07, 109-E08, 110-E09,
I11-E10, 113-E12, 115-E14, 117-E16, 118-E17, 121-E2, 126-E24, 128-E26, 130-E28).
Consistently, the EPC Turn Key contract are the standard types of contract employed.

Secondly, the main contractor is often a shareholder of the PC. They have a partial
share, and they maintain their participation in the SPE for the construction period, and
sometimes for some years of operation of the infrastructure. During the project
development, the main contractor appoints critical directors, and they are in charge of
the PC. Usually, the leadership of the main contractors is only expressed during the
project development stage. This allows the PC to be a capable client, and to align the
interests of the client and the main contractor. However, strong check and balance
mechanisms are applied to the PC, to limit the conflict of interests associated with the
main contractor in the quality of sponsor of the PC. In quality of sponsor, the main
contractor is expected to direct the PC in the best interest of all shareholders and
creditor (e.g. banks). Further details concerning the specific governance mechanisms

regulating the conflict of interests in the SPEs are discussed in Sections 8.5.1.
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PCs play a central role in the FGIM. The following propositions explain this relevance:

e PCs involve the most critical project stakeholders for the megaprojects;

e PCs act as the contractual and financial hub for the whole megaproject, or for a
relevant part of it. Consistently PCs institutionalise and formalise a coherent
governance structure for the megaproject;

e PCs provide critical governance institutions for the megaproject, particularly the
steering committee. The steering committee is involved both directly for
extraordinary decisions, and indirectly for ordinary decisions, which are issued by
the board of directors of the PC.

Consistently, PCs are considered critical SPEs for the FGIM.

6.5.2. Industrial Vehicles

IVs are those SPEs involved in physical and industrial undertakings. These types of
SPEs are real industrial organisations devoted to specific functions for the
megaprojects (Appendix 1: I01-E01, 102-E02, 104-E01, 105-E02, 106-E05, 111-E10,
[16-E15, 118-E17, 121-E2). They are comparable to consortia, but they are provided
with legal personality. Typically, the IVs are incorporated joint ventures regrouping
project stakeholders with complementary capabilities, e.g. contractor and technology

provider.

Some SPVs perform industrial activities such as the construction or the operation of

the infrastructure. Appendix 1: [15-E14

“A fully resourced substantially self-performing SPE will have budgeted to attract
marketing and technical staff and will have to have made, and will continue to make,
operational decisions relating to service delivery, resourcing, systems and
supporting stakeholder engagement. A fully functioning SPE, therefore, has to have
the right level of quality of people and leadership.” Appendix 1: 102-E02

IVs can be employed for different activities, including design, construction, operation
and maintenance, staff training, etc. To perform their associated activities, the IVs hire
personnel and buy or lease the equipment and facility (or any other sort of instrumental

asset) required to carry out their related activities. Often in the private equity jargon,
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the I'Vs are called “Opcos” because they are “operative” companies. The following

Tables (Table 6-6, Table 6-7, Table 6-8) summarise the specific functions of the IVs.

Function of IVs in quality
of legal constructs

Relevance of the function for I'Vs

Critical for IVs. IVs assume special responsibilities for the megaproject (e.g.

Contracting construction, operation and maintenance) thanks to their contractual capacity.
Appendix 1: 102-E2, 105-E2, I11-E10, I116-E15, I18-E17, 121-E2.
Collecting Limited for IVs. Collecting funds is not the primary function of IVs. Appendix 1:

102-E2, 103-E3, 105-E2, 113-E12, 121-E2.

Co-owning and investing

Limited. Potentially, industrial stakeholders (e.g. contractors, technological
suppliers, etc.) could use IVs as collective investment vehicles for the industrial
activities. However, Vs are often used as “operative” organisation. Appendix 1:
102-E2, 103-E3, 105-E2, 113-E12, 121-E2.

Transferring

Sometimes IVs are used to re-package the risk and funds associated with the
industrial activities they perform. Appendix 1: 102-E2, 106-E5, I11-E10, I18-E17.

Constraining

Critical for IVs. IVs are deeply constrained and focused on the industrial contracts
associated with them. Appendix 1: 101-E1, 102-E2, 104-E1, 105-E2, 106-E5, 111-
E10,116-E15,118-E17, 121-E2.

Isolating

Relevant for I'Vs. IVs are often limited liability types of corporation allowing their
sponsors to isolate specific risks. However, the SPE-network is negotiated
systemically, and the lender would carefully assess that critical contractors have
sufficient “skin in the game” as a precondition for the bankability of the
megaproject. Appendix 1: 105-E2, 106-E5, 121-E2, 127-E25, 128-E26, 130-E28.

Accessing to jurisdictions

In some national contexts (typically in Islamic jurisdictions), the legal framework
might force international contractors to incorporate a local corporation that is
subjected to the domestic law. Consistently, the domestic law might force
international contractors to incorporate national/local operative branches, i.e. the

IVs. Appendix 1: 102-E2, 105-E2, 106-E5, 116-E15, 121-E2, 124-E22, 128-E26.

Table 6-6: Function of IVs in quality of legal constructs

Function of I'Vs in quality
of elements of SPE-

Relevance of the function for I'Vs

networks
Critical for IVs. Often, IVs cluster multiple contractors and they are used as a vehicle
Channelling risk and  |to redistribute collective risks and responsibilities among them. Appendix 1: 101-
responsibilities El, 102-E2, 104-E1, 105-E2, 106-E5, 109-E8, 111-E10, 116-E15, 118-E17, 121-E2,

124-E22, 128-E26.

Channelling assets and
funds

IVs can be used to manage the specific findings associated with the industrial
activities. However, this function is not critical compared to the role of PCs.
Appendix 1: 102-E2, 105-E2, 106-ES5, 109-E8, 111-E10, I16-E15, I18-E17.

Transforming risks
profiles

IVs can be used to transform, using contracts and securities the risk associated with
critical industrial stakeholders. However, the transformation of risk profiles “per-
se” it is not the main functions attributed to IVs. Appendix 1: 102-E2, 105-E2, 106-
ES5, 109-E8, I11-E10, 116-E15, 118-E17.

Clustering and
institutionalising multiple
stakeholders

Critical for the IVs. IVs provide a single point of responsibility for a cluster of]
activities, such as the construction, or the operation and maintenance of]
infrastructure megaprojects. Appendix 1: 101-E1, 102-E2, 104-E1, 105-E2, 106-ES,
109-E8, 111-E10, 116-E15,118-E17, 121-E2.

Table 6-7:

Function of Vs in quality of elements of SPE-networks
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Function of I'Vs in quality

.. Relevance of the function for I'Vs
of organisations

Critical for Vs, e.g. construction, or the operation and maintenance of infrastructure
megaprojects. Appendix 1: [101-E1, 102-E2, 104-E1, 105-E2, I11-E10, [16-E15, 118-
E17,121-E2

Critical for IVs. Sponsors appoint operative directors inside the IVs to manage the
Managing activities activities associated with them. Appendix 1: 101-E1, 102-E2, 104-E1, 105-E2, 111-
E10,116-E15,118-E17, 121-E2

Relevant for [Vs. From one side IVs manage the join interface with the megaproject
Administrating contracts |sponsor/ owner (e.g. the PC). To the other one, the IVs manage the subcontracts to
deliver their activities efficiently and effectively.

Typically, IVs have a more direct managerial role. However, IVs govern indirectly
critical supply chains for the megaproject (e.g. the project delivery chain or the
operative supply chain, Section 7.6) to deliver their activities efficiently and
effectively. Appendix 1: 102-E2, 105-E2, 109-E8, 111-E10, 118-E17, 121-E2.

Table 6-8: Function of IVs in quality of organisations

Performing specific
activities

Governing

The descriptions provided by the experts, together with the example of IVs analysed,

allowed to describe this type of SPE adopting the general classification presented in

Section 6.4. Usually, IVs are often critical for the FGIM because they act as an

interface between the project owner and the industrial actors, i.e. the project delivery

chain and the supply chain (Section 7.6). IVs can have a variety of configurations. For

simplicity, the research focused only on the IVs playing a significant role for the

megaproject and considered the most standard types, namely:

e [Vs devoted to the project development called Industrial Vehicles Contractors
(IVCs);

e IVsdevoted to the operation and maintenance of the infrastructure called Industrial
Vehicle Operators (IVOs).

If employed for the megaproject, both these sub-types of SPEs are critical for the

FGIM.

“Sometimes the EPC is a Joint Venture, a major construction joint venture.

Sometimes are unincorporated. Sometimes incorporated. Often they are incorporated

as SPV” Appendix 1: 103-E03

Sometimes, the SPV is incorporated to build the infrastructure. Typically, it assumes
the role of the main contractor for the megaproject.

Appendix 1: I11-E10

Those IVs involved in the construction are herein defined IVCs, they are typically

involved as main contractor/ prime contractor for the infrastructure megaproject.

184



6. Results (A). Types and functions of SPEs in megaprojects

Usually, IVCs regroup multiple stakeholders associated with the project development,
e.g. contractors, technology providers, critical manufactures, etc. The board of
directors and the other governance mechanisms embedded in the IVCs allow the SPE
to institutionalise and make decisions on behalf of the critical stakeholders associated
with it. Consistently, the IVCs provide a more accurate and operative governance

function for the development of the megaproject.

"The operations function is the coordination and effectiveness of resources and
managing the interfaces with those matters that are self-performed and those matters

which are sub-contracted.” Appendix 1: 102-E02

“In terms of operational obligations, and to the extent these are not back to back
with sub-contractors, the lenders will seek to have third-party expert advice to
ensure that, depending on the complexity of the operations, the right resources and
experience is made available to or is within the OpsCo consistent with their residual

obligations.” Appendix 1: 102-E02

"sometimes we self-perform the operation (within the SPV) [...] SPV, so we would,
you know, set up an operation with maybe 100-150 people employed [ ...] if you have
7 employees or 120, obviously you need, you know, a heavier governance structure,

being in the biggest company." Appendix 1: [06-E05

Those IVs involved in the operation of the infrastructure are herein defined IVO. The
IVOs play a critical role in the operation of infrastructure, while they play a negligible
one during their construction. Regardless of the specific powers associated with the
operation vehicle, this SPE plays always a relevant governance role in harmonising
and institutionalising the critical industrial stakeholders of the megaproject, including:
the utility/ operator, the critical suppliers, the critical service providers (e.g.
maintenance). Sometimes, the operation vehicle includes the government or a deputy
administration (e.g. public/ private utilities), the technology provider of the

infrastructure, the client or the off-taker.
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The construction and operation vehicles are critical SPEs playing a relevant role in the

FGIM and therefore are further considered by this investigation.

6.5.3. Intermediate SPEs

Intermediate SPEs are used for the sole purpose of complement the contracting and
ownership structure of other SPEs (Appendix 1: 105-E02, 108-E07, 111-E10, 112-E11,
115-E14, 116-E15, 118-E17, 121-E2, 126-E24, 128-E26). Intermediate SPEs are often
used as a structuring or isolating vehicle. For instance, intermediate SPEs are used to
establish an additional layer of separation between SPEs are their sponsors to
strengthen bankruptcy remoteness structure. Intermediate SPEs are employed
primarily for their legal functions, but they can have formal implications in terms of

SPE-network.

Sometimes, intermediate SPEs concern the link between the SPE and one, or more,
contractual stakeholder. These SPEs interpose what would be a directly enforceable
instrument between the project stakeholders and the critical SPEs. Intermediate SPEs

are purely shell companies without staff or management.

Other SPVs intermediate and interpose other contracting agents including other
SPVs. [...] like in mergers and acquisitions, some SPVs are used to optimise specific
transactions such as the purchase of the target company. In project financing, some

“intermediating SPVs” can be used to separate the sponsors from the proper SPV

used to finance. These “intermediating SPVs” enhance the application of the
bankruptcy remoteness principle for the main SPV. Besides, they can be used in

certain jurisdictions to realise off-balance sheet vehicles. Appendix 1: 115-E14

“The SPE is not limited to one vehicle but describes the totality of the project
vehicles that relate to the support of financing of the project. The securities in such
multi-vehicle may be “stapled together” to create a proportionate ownership interest

in the overall project, or not.” Appendix 1: 102-E02

The incorporation of the intermediate SPEs is often justified for tax, accounting, and

risk related purposes. In private equity transactions, intermediate SPEs are widely
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employed. These techniques were transferred to the project finance domain, and they
are used in megaprojects. In private equity, the intermediate SPEs often take specific
names for the functions they provide. The jargon includes terms such as Propo Co. (to
indicate an intermediate SPE with the function or possess and isolate the propriety of
another company or SPE). Often, the ownership of another entity is structured in
multiple ownership tiers, typically from one to three. Consistently, the jargon in private
equity reflects this layering technique. There are Top Co. (first tier closer to the final
owner/ beneficiary), Mid Co. (middle tiers) and Low Co. (lower tiers closer to the

target entity), which is owned and controlled indirectly.

Often, intermediate SPEs combines the functions described by the jurisdictional shell
companies (Section 6.5.4). The following tables (Table 6-9, Table 6-10, Table 6-11)
describe the functions of the intermediate SPEs adopting the general framework

introduced in Section 6.4.3.

Function of intermediate
SPEs in quality of legal Relevance of the function for intermediate SPEs
constructs

Relevant for intermediate SPEs. Thanks to their contractual capacity, intermediate
Contracting SPEs interpose the different contracting parties to realise their intended purposes.
Appendix 1: 102-E2, 105-E2, I08-E7, 115-E14, I18-E17, 121-E2, 126-E24, 128-E26.
Depending on the architecture of the SPE-network, intermediate SPEs might be
involved in the collection of funds. Often, intermediate SPEs support the transferring
of funds rather than holding them for extended periods of time. Appendix 1: 105-E2,
108-E7,112-E11, 115-E14, 118-E17, 121-E2, 126-E24, 128-E26.

Sometimes, intermediate SPEs are used to cluster multiple owners or investors.
Appendix 1: 105-E2, 108-E7,112-E11,115-E14,118-E17, 121-E2, 126-E24, 128-E26.
Critical for intermediate SPEs. Often, the main function of intermediate SPEs are
channel cash flows between the organisations they interpose, i.e. controlling
companies vs controlled companies and contractors. Appendix 1: 105-E2, 108-E7,
112-E11,115-E14, 118-E17, 121-E2, 126-E24, 128-E26.

Often, this function is not critical for intermediate SPEs. Sometimes, intermediate
Constraining SPEs have a single owner, and their purpose can be implicit. Appendix 1: [18-E17,
121-E2, 126-E24, 128-E26.

Essential for intermediate SPEs. Appendix 1: 105-E2, 108-E7, 112-E11, 115-E14,
118-E17,121-E2, 126-E24, 128-E26.

Sometimes it is relevant, particularly for tax optimisation purposes. Often, off-shore
companies mix the two types of SPE, i.e. intermediate SPEs and Jurisdictional Shell
Companies. Appendix 1: 105-E2, 108-E7, [12-E11, 115-E14, 118-E17, 121-E2, 126~
E24, 128-E26.

Table 6-9: Function of intermediate SPEs in quality of legal constructs

Collecting

Co-owning and investing

Transferring

Isolating

Accessing to jurisdictions
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Function of intermediate
SPEs in quality of elements Relevance of the function for intermediate SPEs
of SPE-networks
Channelling risk and  |Relevant for intermediate SPEs. Appendix 1: 102-E2, 105-E2, 108-E7, 111-E10, [12-

responsibilities El11,115-E14, 116-E15, 118-E17, 121-E2, 126-E24, 128-E26.
Channelling assets and |Relevant for intermediate SPEs. Appendix 1: 102-E2, 105-E2, 108-E7, 111-E10, 112-

funds E11,115-E14, 116-E15,118-E17, 121-E2, 126-E24, 128-E26.
Transforming risks Relevant for intermediate SPEs. Appendix 1: 102-E2, 105-E2, 108-E7, 111-E10, I12-

profiles E11,115-E14,116-E15,118-E17, 121-E2, 126-E24, 128-E26.

Clustering and
institutionalising multiple |Limited for intermediate SPEs. Appendix 1: 105-E2, 121-E2, 126-E24, 128-E26.
stakeholders

Table 6-10: Function of intermediate SPEs in quality of elements of SPE-networks

Function of intermediate
SPEs in quality of Relevance of the function for intermediate SPEs
organisations

Perf";'c':;'v‘igﬁse‘s’ec'ﬁc Absent in intermediate SPEs. Appendix 1: 105-E2, 121-E2, 126-E24, 128-E26.
Managing activities Absent in intermediate SPEs. Appendix 1: 105-E2, 121-E2, 126-E24, 128-E26.

Limited or absent in intermediate SPEs. Appendix 1: 105-E2, 121-E2, 126-E24, 128-

E26.

Often limited or absent in intermediate SPEs. Appendix 1: 105-E2, [21-E2, 126-E24,

128-E26.

Table 6-11: Function of intermediate SPEs in quality of organisations

Administrating contracts

Governing

Typically, the intermediate SPEs do not play a critical role in the FGIM. In strictly
formal terms, these SPEs can be indirectly relevant because they shape the ownership
structure of critical SPES, such as the PCs. However, these SPEs are only exploited
for their legal capabilities and do not perform any active and direct governance
function for the megaproject. Consistently, the current investigation acknowledges

their existence, but it does not investigate them further.

6.5.4. Jurisdictional Shell Companies

Jurisdictional Shell Companies (JSCs) are those SPEs that are incorporated with the
purpose of providing access to a specific jurisdiction (Appendix 1: 105-E02, 108-E07,
I12-E11, 115-E14, 121-E2, 126-E24, 128-E26). Usually, JSCs are created for the
following purposes: tax optimisation, security interest, accounting and information
disclosure, regulatory reasons and mandatory provisions imposed by the project
context. The following tables (Table 6-12, Table 6-13, Table 6-14) summarise the
specific functions of the JSCs.
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Function of JSCs in
quality of legal constructs

Relevance of the function for JSCs

Contracting

Sometimes relevant. JSCs can link more tightly to a specific jurisdiction. Contracts
often specify the applicable law, but the incorporation of one contracting party (i.e.
the JSC) into a target jurisdiction provides a further connection to it giving direct
access to courts in that state. This explanation is simplifying, but it provides the
general rule. Appendix 1: 105-E2, I08-E7, 112-E11, I15-E14, 121-E2, 126-E24, 128-
E26.

Collecting

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, [15-E14, 121-E2, 126~
E24, 128-E26.

Co-owning and investing

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, I08-E7, [12-E11, 115-E14, 121-E2, 126~
E24, 128-E26.

Potentially relevant, but it depends on the specific transactions, and SPE structure

Transferring the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, I15-E14, 121-E2, 126-
E24, 128-E26.
Constraining Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, 115-E14
Potentially relevant, but it depends on the specific transactions, and SPE structure
Isolating the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, I15-E14, 121-E2, 126-

E24, 128-E26.

Accessing to jurisdictions

Essential, this is the characterising functions of the JSC. Appendix 1: 105-E2, 108-
E7,112-El11, 115-E14, 121-E2, 126-E24, 128-E26.

Table 6-12: Function of JSCs in quality of legal constructs

Function of JSCs in
quality of elements of SPE-

Relevance of the function for JSCs

networks
Channelling risk and Potentially relevant, but it depends on the specific transactions, and SPE structure
8 s the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, I15-E14, 121-E2, 126-
responsibilities

E24, 128-E26.

Channelling assets and
funds

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, [15-E14, 121-E2, 126~
E24, 128-E26.

Transforming risks
profiles

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, [15-E14, 121-E2, 126~
E24, 128-E26.

Clustering and
institutionalising multiple
stakeholders

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, [15-E14, 121-E2, 126~
E24, 128-E26.

Table 6-13: Function of JSCs in quality of elements of SPE-networks

Function of JSCs in
quality of organisations

Relevance of the function for JSCs

Performing specific
activities

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, [15-E14, 121-E2, 126~
E24, 128-E26.

Managing activities

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, [15-E14, 121-E2, 126~
E24, 128-E26.

Administrating contracts

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, [15-E14, 121-E2, 126~
E24, 128-E26.

Governing

Potentially relevant, but it depends on the specific transactions, and SPE structure
the JSC is supporting. Appendix 1: 105-E2, 108-E7, 112-E11, I15-E14, 121-E2, 126-
E24, 128-E26.

Table

6-14: Function of JSCs in quality of organisations
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JSCs play an indirect role in the FGIM. Their primary role is to access to a specific
jurisdiction. Indirectly, the access to the jurisdiction is relevant for the FGIM because
it implies the applicable laws and regulations. Some of most relevant branches of law
for megaprojects and their governance are: contract law, tort law, banking law, public
law, corporate law, propriety law, environmental law, as well and accounting standards
(Appendix 1: 102-E02, 103-E03, 103-E04, 112-E11, 115-E14). Additionally, the JSC
provides direct access to the judiciary system, which may have governance
implications in case of litigation between the project stakeholders or in the event of
bankruptcy of one critical stakeholder. According to the interviewees, the judiciary
system is the resource of last resort to handle both critical scenarios, i.e. litigation and

bankruptcy (Appendix 1: 102-E02, 103-E03, 103-E04, 112-E11, 115-E14).

Some SPEs are incorporated purely for jurisdictional and reasons. Sometimes this is
required by the Law. In the Islamic countries, you are required to incorporate the

SPV in the country where you develop the infrastructure. Appendix 1: 124-E22

People designing are not necessarily driven by the infrastructure, much more
relevant are the tax aspects, therefore the jurisdiction considered. Also requirements
of lenders about the Securities of the SPVs. Ability to enforce security, for practical

and legal reasons. Appendix 1: [15-E14

“In other markets, I saw SPVs for entering in new markets for new sales. Penetrate

new market.” Appendix 1: 108-E7

Some jurisdictional aspects are commented as enablers for the incorporation of SPEs,

in particular:

e Taxation and accounting: for many types of SPEs, these factors are probably the
most important (Appendix 1: 102-E02, [11-E10, 112-E11, 115-E14, 124-E22, 126-
E24). 1t is the prevalent factor for the “intermediate SPEs” and often for the JSCs.
The research does not consider in detail these jurisdictional factors because they
play a limited role in the FGIM,;

e Protection of the security interest: this factor is the most relevant for those SPEs

that rely extensively on debts such as the PCs. Some aspects associated with this
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jurisdiction factor are further commented because they play a critical role in the
FGIM. The protection of the security interest affects primarily the security package
(Appendix 1: 102-E02, 103-E03, 103-E04, 106-E05, 111-E10, 113-E12, 115-E14,
[16-E15,117-E16,118-E17,120-E19, 121-E2, 123-E21, 125-E23, 126-E24, 128-E26,
130-E28);

e Local legal and regulatory requirements. This jurisdiction factor concerns the
mandatory provisions to incorporate the SPE where it undertakes its activities.
These provisions are typical in Islamic countries (Appendix 1: 105-E02, [17-E16,
[18-E17, 124-E22, 128-E26). Sometimes, the law is not explicit about this factor,
but the public stakeholders impose this choice, i.e. to incorporate the SPE where
the megaproject is developed. This jurisdictional factor is only acknowledged by
the investigation but is not considered further as it has an indirect effect on the

FGIM.

JSCs are not considered critical for the FGIM because their impact is indirect and often

negligible.

6.6. Summary

The current Chapter introduced the general answers received during the semi-
structured interviews. Section 6.2 summarised the responses received from the semi-
structured interviews. Section 6.2 clustered the responses according to five main
categories, namely: (1) unit of analysis, (2) governance rationales, (3) check and
balances, governance design instruments, and context Among these categories; the

Chapter focused extensively on the first (i.e. unit of analysis).

Section 6.3 described how the unit of analysis evolved during the research, consistently
with the principles underlying the RAIGT. Initially, the author focused extensively on
the SPEs, understood both as legal constructs and organisations. This unit of analysis
was too narrow to understand the impact that SPEs have on the FGIM. Therefore, the
author followed the suggestion of the interviewees who advised to expand the unit of
analysis. The extended unit of analysis also considered the SPE as part of a network

defined as “SPE-network”.
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Section 6.4 focused on the initial unit of analysis that was the SPE alone. Section 6.4
introduced the general classification of SPEs addressing the RO1. The classification
considered nine main features, namely: (1) legal status, (2) purposes, (3) functions, (4)
lifetime, (5) capabilities assets and liabilities, (6) financial structure, (7) risk
characterization, (8) ownership and control, and (9) venue. For each of these, the
classification provided possible values as described in the literature and observed in

different examples of SPEs.

The classification provided profound insights concerning the (3) the functions of SPEs.
The interviewees confirmed that the functions of the SPEs are the most relevant driver
to distinguish different types of SPEs. The functions were described according to three
alternative perspectives, which emerged from the RAIGT. SPEs provide their
functions to their associated transactions in quality of (1) legal construct, (2) element

of the contracting network, (3) organisation.

The functions of the SPE permitted to identify the types of SPEs involved in
megaprojects, namely: project companies, industrial vehicles, intermediate SPEs, and
jurisdictional shell companies. For each type of SPE, the research described their
functions for megaprojects. Consistently, Section 6.4.3 addressed the RO3: “to

identify the functions provided by SPEs for infrastructure megaprojects”.

Finally, the identification of different types of SPE and the consideration of their
specific functions permitted to address the RO2: “to identify which types of SPE play
a role in the FGIM”. In particular, the project companies and the industrial vehicles
were investigated more in detail (Chapter 7) as they play a critical role in the FGIM.
The industrial vehicles were further distinguished into two sub-categories: industrial
vehicles — contractors and industrial vehicle — operators. The former focus on the

development of infrastructures, the latter on their operation once they are completed.

This Chapter is critical for four main reasons. Firstly, this Chapter addressed the RO1
providing the classification of the existing types of SPEs. Secondly, this Chapter
addressed the RO2 identifying which types of SPEs play a role in the FGIM. Thirdly,

this Chapter described the functions of SPEs for infrastructure megaprojects, and for
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their formal governance. Consistently, this Chapter addressed the RO3. Lastly, this
chapter provided the essential concepts underlying the governance theory (RO4)
presented in Chapter 7. In particular, this Chapter contributed entirely to the
Proposition 1 introduced in Section 7.2. The Proposition 1 is essential to support the

remaining theoretical propositions described the Chapter 7.
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7. Results (B). How SPEs influence the FGIM

7.1. Chapter Overview

The current Chapter addresses the RO4, namely: “How SPEs influence the FGIM?”

The Chapter is structured according to the theoretical propositions emerged from the

application of the RAIGT, in particular:

e Section 7.2 introduces the proposition 1 clarifying the relevant SPEs for the

FGIM;

e Section 7.3 describes the proposition 2: how SPEs influence the FGIM. The

proposition 2 is aggregated and it is broken down in the following Sections,

namely: proposition 2.A, 2.B, and 2.C;

O Section 7.4 describes the proposition 2.A concerning the project roles

assumed by critical SPEs;

0 Section 7.5 describes the proposition 2.B about the governance of SPEs,

which is further broken down in the following sub Sections:

Section 7.5.1 describes the proposition 2.B.i about how the Project
Company (PC) is governed;

Section 7.5.2 describes the proposition 2.B.ii about how the
Industrial Vehicle — Contractor (IVC) is governed;

Section 7.5.3 describes the proposition 2.B.iii about how the
Industrial Vehicle — Operator (IVO) is governed;

0 Section 7.6 introduces the proposition 2.C regarding the governance of the

SPE-network, which is further broken down by the following sub Sections:

Section 7.6.1 describes the proposition 2.C.i about how critical
SPEs govern part of the SPE-network and the megaproject;
Section 7.6.2. describes the proposition 2.C.ii about how the IVC
governs part of the SPE-network of the megaproject;

Section 7.6.3. describes the proposition 2.C.iii about how the IVO
governs part of the SPE-network of the megaproject.

Finally, Section 7.7 summarises all the propositions, and it presents the theoretical

reflections.
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7.2. Proposition 1: the relevant SPEs for the FGIM

Proposition 1: Not all types of SPEs influence the FGIM. The types of SPEs having a
relevant impact on the FGIM are: the Project Company (PC), the Industrial Vehicle-
contractor (IVC) and the Industrial Vehicle — Operator (IVO). These types of SPEs
are defined as "critical SPEs". The other types of SPEs (i.e. non-critical SPEs) do not

have a relevant impact on the FGIM.

Chapter 6 classified the existing types of SPEs involved in infrastructure, describing
the PC, the IVC, the IVO, the intermediate SPE and the Jurisdictional Shell Company
(JSC), (Section 6.5).

“Yes, some types of SPEs can be very important for the governance of

megaprojects.” (Appendix 1: 105-E02)

This classification emerged from the interview and was based on the functions played
by the different types of SPEs in quality of: a legal construct, an element of the SPE-

network, and an organisation (Section 6.4.3).

The functions of SPEs clarify which types of SPE are critical for the FGIM, namely
the PC (Section 6.5.1), the IVC (Section 6.5.2) and the IVO (Section 6.5.2). The
remaining types of SPE are not relevant for the FGIM, i.e. intermediate SPE (Section

6.5.3) and the JSC (Section 6.5.4).

7.3. Proposition 2: how SPEs influence the FGIM

Proposition 2: The critical SPEs are instrumental and functional to the SPE-network,

and they influence the FGIM.

Most interviewees emphasised that the SPEs alone are of limited relevance (Appendix
1:101-E01, 102-E02, 103-E03, 103-E04, 104-E01, 105-E02, 106-E05, 108-E07, 109-E08,
I11-E10, I16-E15, 118-E17, 121-E2). These interviewees emphasised the instrumental
nature of SPEs for the contracting network, as SPEs can play a relevant governance
role, together with other formal instruments. To understand the influence that SPEs
have on the FGIM, the author introduced a broader unit of analysis, i.e. the SPE-

network defined as: “the network comprising of the critical SPEs and the institutional
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6”(Section

stakeholders interconnected to them by means of enforceable instruments
6.3). The SPE-network do not generalise all possible determinants of the formal
governance. Rather, it focuses on the parts of the contracting network having proximity

with the critical SPEs, in order to identify their contribution to the FGIM.

The interviews confirmed that the SPE-network is designed and negotiated
systemically by the contracting parties, which include project sponsors, financiers,
prime contractors, suppliers, operators, and clients/off-takers and the Government.
SPE-networks assume different configurations depending on the specific requirements
associated with them. Typically, the most relevant requirements include: financing,
accounting, tax, risk management, governance and legal/jurisdictional aspects
(Appendix 1: 101-E01, 102-E02, 103-E03, 103-E04, 104-E01, 105-E02, 106-E05, 108-
E07, 109-E08, 110-E09, 111-E10, [12-E11, 113-E12, I15-E14, 116-E15, I18-E17, 119-
E18,120-E19, 121-E2, 123-E21, 126-E24).

To explain how critical SPEs influence the FGIM, the research focused on the concept
of “control” exercised by a project stakeholder on the others. Most interviewees
declined the concept of control distinguishing between (Appendix 1: 102-E2, 103-E03,
103-E04, 105-E02, 106-E05, 108-E07, 109-E08, 111-E10, 112-E11, 113-E12, 115-E14,
118-E17, 119-E18, 120-E19, 121-E2, 123-E21, 124-E22, 125-E23, 127-E25, 128-E26,
129-E27, 130-E28):

e Positive control, which refers to the ability to promote and decide upon a positive
course of actions. This is the ability to lead and orientate certain decisions. An
example of positive control is the power exercised by the majority shareholder who
can appoint directors and issue governance decisions for the company. The positive

control generates the strategic objectives steering the management actions;

% The enforceable instrument is a formal relationship between two (or more) agents. The
enforceable instrument takes place by mean of instruments having legal significance, meaning
that the terms of such instruments are recognised, protected and enforced by the court, or by
alternative enforcing institutions. The enforceable instrument is synonymous with the
following terms: enforceable link, legal instruments, formal link, and formal instruments.
Examples of enforceable instruments include contracts, deeds, securities, warranties,
propriety rights, deeds, royalties, licenses, concessions, etc.
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e Negative control, which refers to the ability to review and eventually block the
exercise of positive controls and the management actions. The negative control
provides the ability to limit or precludes certain positive decisions. The negative
control is neither propositive or proactive; rather, it is limiting and reactive.
Governance mechanisms involving negative powers are usually expressions of
checks and balances. These are mechanisms designed to maintain under scrutiny
the discretionary powers left to the positive controllers. In the SPE-networks, the
negative powers are frequently used to resolve agency issues (Section 4.3.5) or
similar problems such as the protection of minority decision-makers (Kraakman et

al., 2017).

“The Government may decide to take, what is essentially a class of two shares or
something, are called golden share, which has negative control on the operation of
the SPE or they have infringement rights to be able to stop things to happening, even
sanding shares or other things." Appendix 1: 102-E2

“You can have negative control, which is far greater than your shareholding that
would otherwise normally permit. There can be things that are not allowed to
happen even if you are tiny shareholders or you have no shares at all, but you are a

lender, for example." Appendix 1: 108-E7

In megaprojects, both positive and negative powers are embedded in the various
enforcing instruments characterising the SPE-network. The concurrent application of
the enforcing instruments provides a systemic attribution of powers and

responsibilities to the various shareholders composting the SPE-network.

The concept of positive and negative control allowed the author to map the governance
powers associated with the project stakeholders (including critical SPEs) within the
SPE-network. Figure 7-1 summarises how the PC influences the formal governance of
the SPE-network. On the top of the figure, the investors and the governments exercise
the control on the PC. On the bottom side of the figure, the PC influence the

governance of part of the SPE-network. The critical project stakeholders (bottom side
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of Figure 7-1) manage directly or exercise control towards the industrial activities of

their competence.

Figure 7-1 provides a simplified governance map streamlining the attribution of
powers and responsibilities among stakeholders. To understand the specific
contribution that critical SPEs have on the FGIM (i.e. RO4). The proposition 2 lies on
three sub-propositions (i.e. 2.a, 2.B, 2.C) focusing on the following perspectives:

A. Theroles associated with the critical SPEs in different configurations (Section 7.4);
B. How the SPEs are governed by the stakeholders composing the SPE-network

(Section 7.5);
C. How SPEs govern the other stakeholders of the SPE-network (Section 7.6).

Investors

Exercise positive and negative control on Government
the responsibilities undertaken by the
project company ¥

Exercises negative control

Project Company [«

Exercises negative control toward all
industrial activities that are contracted
out from the project company

Critical Industrial Stakeholders

Manage (or exercise positive control) toward the
industrial activities required to design, develop,
operate and maintain the infrastructure megaproject

Figure 7-1: How PCs influence the governance of SPE-networks

7.4. Proposition 2.A: the project roles assumed by critical SPEs
Proposition 2.A: The critical SPEs assume critical project roles for the megaproject
and the SPE-network, in particular:

i.The PC assumes the role of project owner;

ii. The Industrial Vehicle —Contractor (IVC) assumes the role of the main contractor;
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iii. The Industrial Vehicle —Operator (IVO) assumes the role of project operator;

Potentially, the three roles can be integrated into different SPE-network
configurations. Some configurations are more frequent than others:
iv. Often, the three roles are kept separated;
v. Alternative configurations can be observed in special circumstances, for instance,
the integration between the project owner (PC) and the project operator (IVO);
vi.Other integrations are less likely to take place for organisational and risk

management reasons.

The proposition 2.A focuses on the roles that critical SPEs might have on the SPE-
network. The interviewees were familiar with the concept of project roles (Section
4.4). In describing different examples of SPEs, three main roles emerged: the “project
owner”, the “main contractor” and the “project operator”. In megaprojects, the critical

SPEs assumes one (or more), of these three roles.

"The typical scheme is the financial SPE plus an existing EPC contractor and an
existing Operator. The SPE serves to centre a single point of responsibility for all the
parties." Appendix 1: 103-E3

Staring from the descriptions provided by the interviewees, the author included his
reflections according to the RAIGT (Chapters 6). The project roles are instrumental in
the formulation of the theory as they are sufficiently general to describe different SPE-
network configurations. The author considers the project roles as clusters of
homogeneous responsibilities to be associated with a single megaproject stakeholder.
The homogenous responsibilities provide a functional perspective toward the SPE-
network. For the sake of simplicity, the project roles are assigned to a single
stakeholder: either a critical SPE, or an existing organisation (e.g. EPC contractor,
utility, etc.); this is consistent with the examples provided by the interviewees. Three
main project roles were considered by the research, namely the project owner, the main

contractor and the operator.
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The first critical role is the project owner, which is an organisation that owns the
infrastructure megaproject. The author avoided calling this role "project client", as it
might confuse the description of the SPE-network configurations. The term “client” is
based on a relational perspective focused on the duality “client-supplier”. In some
SPE-network configurations, the client and the supplier are the same organisation.
Therefore, the terms “project client” changes meaning in different configurations,
which might confuse the reader. Conversely, the term “project owner” is relatively
stable in the different SPE-networks’ configurations. The concept of project owner
emerged “naturally” in the context of SPEs since they are often incorporated for their

ability to own and isolate assets.

The second critical role is the main contractor, which is the single point of
responsibility for the building and commissioning of the infrastructure megaproject.
Sometimes, the main contractor also assumes the additional role of “designer” of the
infrastructure. In all examples introduced by the interviewees, the construction
activities were assigned to a single organisation by mean of a single EPC-turn key
contract. The experts interviewed confirmed this trend and explained why it is so. The
SPE-network is based on a systemic attribution of risks and responsibilities between
the critical project stakeholder (i.e. first tier SPE-network). In the SPE-network, it is
often important to keep the revenue stream (and any collateral) separated to the
relevant sources of risk, and particularly the completion risk. Therefore, the project
owner is separated from the project contractor (Appendix 1: 102-E02, 103-E03, 103-
E04, 105-E02, 106-E05, 107-E06, 108-E07, 109-E08, 111-E10, 113-E12, [15-E14, 117-
E16,118-E17,121-E2, 126-E24, 128-E26, I30-E28). The main contractor is a preferred
option compared to other approaches such as multiple contracting, as from the
perspective of project owner the main contractor provides a single point of
responsibility. A fragmented contracting framework is not advisable because it can
create additional complexity and uncertainty concerning the interfaces between
multiple contractors. The EPC-turn key contract assigns the project completion risk to
a single contracting party, namely the main contractor. The EPC contract has known
limitation (Clough et al., 2015; Hughes, Champion & Murdoch, 2015; Huse, 2002;
Merrow, 2011) but compared to other contracting approaches (e.g. reimbursable

contracts, fixed price contracts), it provides a stronger attribution of risks and
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responsibilities to the main contractor. As a result, the main contractor is a critical role
for the SPE-network as it provides a single and accountable point of responsibility

concerning the completion risk.

The third critical role is the project operator, which is the organisation operating the
megaproject infrastructure during its operational phase. Often, the project operator

provides additional services such as the maintenance of the infrastructure.

Figure 7-2 employs a “transactional perspectives” (Section 4.5.1) to describe a
simplified SPE-network structure. The SPE-network represented involves three
project roles interfacing with relevant supply chains for the megaproject. Firstly, the
project owner interfaces the investors and sometimes (depending on the SPE-network
configurations) the infrastructure clients. Secondly, the main contractor interfaces the
project delivery chain with the SPE-network. Thirdly, the operator interfaces the
operating supply chain (e.g. energy, fuel, input material, etc.) and sometimes the

infrastructure clients.

\ Project / N
| J . Infrastructure
. Investors / !

\ y Clients

Project
Operator

- / Operating
Main / Supply Chain
Contractor / \

Project
! . . A
/ Delivery Chain

Figure 7-2: Critical roles of the SPE-network and supply chains connected to them
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Figure 7-2 does not generalise all possible SPE-networks, but it is functional to
describe their configurations, focusing on the roles played by critical SPEs. In
particular, the configurations of the SPE-network focus on two main determinants:

e Determinant N.1: The roles of the SPEs as part of the SPE-network;

e Determinant N.2: The integration of multiple roles into a single SPE.

According to the interviewees, certain SPE-network configurations tend to be
“standardised” or “commoditised” (Appendix 1: 102-E02, 103-E03, 103-E04, 105-E02,
106-E05, 111-E10, 116-E15). This is observable in small-medium projects. For
example, the PFI in the UK experienced a consolidation of contracting practice in
sectors, including standard schools, prisons, hospitals, etc. This consolidation resulted
into the standardisation of the configuration of the SPE-network associated to the
standard projects (Appendix 1: I103-E03, 103-E04, 105-E02, I11-E10). The
standardisation included the definition of general contracting templates and types of
SPEs. The standardisation allowed to reduce the time and cost of negotiation, which
is a relevant advantage, particularly for small and medium enterprises. An example of
standardised PFI transaction is the so-called “building school for the future”

(Department for Education GOV.UK, 2010; National Audit Office, 2009).

Conversely, infrastructure megaprojects are based on ad hoc contracting solutions,
often characterised by their innovation and creativity. The experts emphasised that is
very difficult to generalise the SPE-network configurations in megaprojects, which is
an inherent challenge of the current research (Appendix 1: 101-E01, 102-E02, 103-E03,
103-E04, 104-E01, 105-E02). To overcome this challenge, the researcher employed two
alternative strategies. Firstly, it reconciled the many exemplifications reported by the
experts in a bottom-up way. Secondly, the research fostered the experts to make
assumptions and generalise about the general configurations of the SPE-network. The
latter approach demonstrated to be effective and drove the generalisation process. The
examples of megaprojects and SPEs collected along the research served to either
confirm the general configurations or to identify interesting exceptions in specific

contexts and circumstances.
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7.4.1. Determinant N.1: The roles of the SPEs as part of the SPE-network

The first determinant focuses on the role (s) played by the critical SPE for the project.
In particular, the first determinant is based on the following questions (Appendix 1:
101-E01, 102-E02, 103-E03, 103-E04, 104-E01, 105-E02, 109-E08, 111-E10, 115-E14,
[16-E15, 117-E16, 120-E19, 124-E22, 126-E24):

e DI.1: Is the project owner an SPE?

e DI.2: Is the main contractor an SPE?

e D1.3: Is the project operator an SPE?

Concerning the project owner (D1.1), the critical decision to undertake is whether to
finance the megaproject off-balance sheet or not. If the megaproject is financed off-
balance sheet, then the PC (Section 6.5.1) needs to be incorporated taking the role of
the project owner. The project sponsors decide whether to incorporate the PC or not.

Other investors might have a say on this critical decision, particularly the lenders.

You have a single SPV that carries out the project. Separate finance SPV and then
leads to the project company, construction SPV, JV consortium.

Appendix 1: [15-E14

Concerning the main contractor (D1.2), the critical stakeholders involved in the

construction of the megaprojects (e.g. project contractors, technology providers,

designers, etc.) decide whether to incorporate an SPE or not. In case an SPE is
incorporated, it is an IVC (Section 6.5.2). This critical decision depends on many
factors, including:

o Legal aspect: for example, the procurement process might force international
contractors to compete under the local legal and regulatory framework. The legal
context might force the incorporation of a local company to award the construction
contract;

e Risk management: the [IVC might be a "limited liability" company, and therefore
it could limit the risk exposition of its sponsors. The project lenders might oppose
this choice, as they usually require appropriate guarantees to cover the completion
risk of the megaproject. Consistently, the main contractor could be forced to

demonstrate that he is liable and accountable for the construction performance.
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e Industrial synergies: the industrial sponsors of the IVC might pursue synergies and
alliances for the promotion and delivery of the project. For example, an established
construction contractor and a technology provider (e.g. a reactor vendor in the
nuclear sector) might incorporate the IVC to enhance the transfer of knowledge

and to align their interests toward the megaproject performance.

“Sometimes the EPC is a Joint Venture, a major construction joint venture.
Sometimes are unincorporated. Sometimes incorporated. Often they are

incorporated as SPV”" Appendix 1: 103-E3

Sometimes, the SPV is incorporated to build the infrastructure. Typically, it assumes

the role of the main contractor for the megaproject. Appendix 1: 111-E10

The project operator (D1.3) can be assigned to an IVO (Section 6.5.2). An alternative
option includes other types of organisation such as a consortium or an existing
company (e.g. an existing utility). Often, the IVO is an incorporated joint venture
involving stakeholders such as: the project owner, the operating organisations, the
critical suppliers (e.g. the gas suppliers in LNG projects, Appendix 1: 101-E01, 104-

EO1, I18-E17), the maintenance service providers, etc.

“Sometimes we self-perform the operation (within the SPV)” Appendix 1: 106-E05

7.4.2. Determinant N.2: The integration of multiple roles into a single

SPE.

The first determinant (Section 7.4.1) assumed the three roles independent from each
other. However, the SPE-network might involve configurations where two or more
roles are integrated into a single SPE. Consistently, the second determinant of the SPE-
network configurations considers the integration of the critical project roles to be
assigned to an individual SPE. The second determinant is based on the following
questions (Appendix 1: I01-E01, 102-E02, 103-E03, 103-E04, 104-E01, 105-E02, 109-
EO8, I11-E10, 115-E14, 116-E15, 117-E16, 120-E19, 124-E22, 126-E24):

e D2.1: Are the roles of the “project owner” and the “project operator” integrated

and assigned to a single SPE?
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e D2.2: Are the roles of the “project owner” and the “main contractor” integrated
and assigned to a single SPE?

e D2.3: Are the roles of the “main contractor” and the “project operator” integrated
and assigned to a single SPE?

e D2.4: Are the roles of the “project owner”, the “project operator” and the “main

contractor” integrated and assigned to a single SPE?

Figure 7-3 presents the twelve possible configurations resulting from the answers to
the previous questions, i.e. D1.1-D1.3, D2.1-D2.4. These configurations are labelled
using the letters A-L. The experts interviewed emphasised that the SPEs are very
flexible instruments, but some of the possible configurations are very unlikely to take
place and can be excluded from the feasible options. These are the configurations I, K

and L.
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Figure 7-3: Possible configurations of the SPE-network

The configurations I and K are excluded by most experts (Appendix 1: 102-E02, 103-
E03, 103-E04, 105-E02, 106-E05, 107-E06, 108-E07, 109-E08, 111-E10, I13-E12, 115-
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E14, 117-E16, 118-E17, 121-E2, 126-E24, 128-E26, 130-E28). The PC needs to be
relatively “risk-free” because it involves large debts, and it encloses the critical project
assets such as the public concessions, the licenses, the ownership rights towards the
infrastructure to be developed. Usually, the PC involves large debts both in absolute
and relative (i.e. high leverage) terms, meaning that PC is susceptible to bankruptcy.
Typically, the design rationale for the PC is to “contract out” (to the possible extent)
all megaproject risks. The risks are assigned to the stakeholders that are in the better
position (due to their experience and capabilities) to manage them. Alternately, the
residual risks shall be adequately hedged and assigned to the stakeholders that are in
the better position to bear them. Consistently, the configurations I and K are very
unlikely to take place as the completion risk is associated to the PC, which is
susceptible to bankruptcy in case of poor construction performance (Appendix 1: 102-
E02, 103-E03, 103-E04, 105-E02, 106-E05, 107-E06, 108-E07, 109-E08, I11-E10, 113-
E12, 115-E14, 117-E16, 118-E17, 121-E2, 126-E24, 128-E26, [30-E28).

“There are project companies that do everything. But they are very unusual, I have
never seen one. Less common to have the project company do the operation and

maintenance services...you have to convince the banks of this.” Appendix 1: 115-E14

“The SPV subcontract as much as possible because the banks don't want the SPV to
take on any risk. Risk is a commodity just like anything else. Now, the propension to
absorb risk is purely the ability to pay for things to going wrong. If you have an SPV
where the only thing is the shareholder equity, which is a tiny part of it, lenders don't
want the risk to be placed where there is a lot of money to be taken away. So again,

this risk contracted. You have the contractor, the operator, their subcontractors.

Their subcontractors have the insurance company one way or another. And before

you know it, this SPV to deliver a road, has the risk dispersed all over the economy,

maybe in several countries.” Appendix 1: I11-E10

The configurations L is equally unusual as it describes the scenario whereas an SPE
is set up to undertake both the construction and the operations of the infrastructure
megaprojects (Appendix 1: 103-E03, 103-E04, 111-E10, 113-E12, 115-E14, 124-E22,

128-E26). The industrial capabilities required for the construction of the infrastructure
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are very different to the ones associated with its operations. This implies an inherent
difficulty in making operative a brand new SPE devoted to both the construction and
the operations of the megaproject. Construction and operations require different
operative processes as the former is a temporary and non-routinely activity while the
latter is quasi-permanent (i.e. the lifecycle of the infrastructure is very long) and

routine (or cyclic).

The only integration of roles considered by the research is the configuration J (Figure
7-4), involving an SPE having the role of project owner and operator. Examples of this
configurations can be found in different sectors: this research considered examples of
megaprojects including the Andosol Thermopower Plant, Rovigo LNG project, and
the Greater Gabbard Wind Farm (Megaproject cost action, 2014). These case studies
provided additional insights concerning the evolution of the SPE. In particular, the
configuration J is based on a single SPE evolving its capability and roles along the
project. At the beginning of the project, the configurations J (SPE-J) is a PC. During
the construction phase, the SPE-J behaves exactly like a PC but starts to be structured
internally for the subsequent operating activities. The internal structuring includes the
development of quality manuals. Throughout the construction, the operating staff is
prevalently involved in the training activities until the start of the operations. At the
beginning of the operations, the SPE-J acts both as project owner and as project
operator. One of the most critical aspects of the design is the board of directors, which

is evolving in its composition during the project development.

A peculiar example of the configuration J is observable in the nuclear sector as the
legal and regulatory framework might force (in most nuclearised countries) the
integration between the ownership and operations of an NPP. The existing legal and
regulatory frameworks are grounded in international laws and standards. The
Chernobyl accident in 1986 promoted an era of international cooperation on topics
such as emergency preparedness and notification, nuclear safety (having a
transboundary effect), nuclear security, the acceptability of the nuclear technology,
etc. (IAEA, 2004; Stoiber et al., 2010, 2003). The international cooperation resulted
in the creation of extensive international law. One of the most important international

conventions was the first international Convention on Nuclear Safety, 1994 (CNS I).
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The CNS I established the basis for the modern nuclear licensing process worldwide
introducing the concept of exclusive nuclear liability of the nuclear operator. The
nuclear operator is exclusively liable for the nuclear safety risk, i.e. the risk that unsafe
use of the nuclear power may result in damage to people, proprieties or the
environment. For example, if a nuclear accident is due to defectively installed
equipment (e.g. stream generator), the nuclear operator (which neither manufactured
or installed the equipment) is held responsible. The state (and its administrations
including the nuclear regulatory body), and the private victims of the accident can
claim damages (or other legal remedies) to the nuclear operator. The exclusive liability
is not transferable to other agents, and the contracting provisions attempting to
overcome this constraint are to be considered void. Therefore, they are not enforceable
in courts for non-compliance with the law. The economic exposure to the nuclear risk
can be limited by the nuclear operator by mean of hedging instruments such as

insurance policies.

The general principle of exclusive liability of the nuclear operator is applied in
different ways depending on the country considered; usually, it is complemented by
prescriptive mandatory requirements for the nuclear operator (Appendix 1: 120-E19,
128-E26, 130-E28). Examples of prescriptive requirements include: financial stability
and capitalisation requirements, proven experience and capabilities, etc. These
mandatory requirements either forbid the use of SPEs as a nuclear licence, or they
imply specific SPE-network configurations such as the J (Appendix 1: 120-E19, 129-
E27, 130-E28). In some jurisdiction (e.g. Finland, France, the USA), the mandatory
requirements forbid the licensing of an SPE because it lacks the proven experience and
the capitating requirements. In other jurisdictions (e.g. in the UK), the exclusive
liability principle implies that the nuclear operator is both the owner of the nuclear
power plant and the operator, and it must demonstrate his capabilities of being so, i.e.
industrial capabilities, experienced personnel, safety culture, etc. If an SPE applies for
the role of nuclear operator, it must combine the features of the PC and the IVO.

Therefore, in the UK, the SPE must be structured according to the configuration J.

Historically, SPEs in nuclear were used to set up industrial joint ventures between

international reactor vendors (i.e. technology providers) and national nuclear
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operators, permitting the transfer of knowledge and technology between them. An
example of this is Franco-Américaine de Constructions Atomiques (FRAMATOME),
later Areva NP, which was an incorporated joint venture set up in 1958 to enable the
transfer of nuclear technology between the American Westinghouse and other critical
nuclear programme stakeholders in France (Nuclear Energy Agency OECD, 2011).
FRAMATOME was effectively an IV (Section 6.5.2). After the ratification of the CNS
I, the legal context introduced limitations for the nuclear operators, including financial
capitalisation requirements, as the nuclear operator might be financially resilient to
compensate the nuclear damages in case of an accident. This and other limitations are
significant challenges for the adoption of off-balance sheet financing in the nuclear
field. However, because of several reasons (such as. the privatisation of utilities), some
countries are experimenting for the first time the application of project finance in the
nuclear sector, e.g. the construction of Hinkley Point C NPP, in the UK (IAEA, 2014;
Taylor, 2016). Currently, it is not clear if Hinkley Point C will be effectively delivered,

but the contracting structure has been established.

Figure 7-4 shows the SPE-network for Hinkley Point C, and it highlights two SPEs.
Firstly, NNB GENCO, which is both project owner and operator (i.e. configuration J)
for the reasons explained above. Secondly, the NNB HOLDCO, which is an
intermediate SPE (Section 6.5.3). Hinkley Point C provides an example of

Configuration J.
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Figure 7-4: Hinkley Point C contracting network
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The remaining configurations of the SPE-network, (i.e. A-G) sees one or more SPE
undertaking the following roles:

e The project owner is a PC, in the configurations: A-D;

e The main contractor is an IVC, in the configurations: A, C, E, G;

e The project operator is an IVO, in the configurations: A, B, E, F.

In these configurations, the three project roles (Section 7.4.1) are independent of each
other and are assigned to different organisations. The experts interviewed, suggested
that the separation of roles is often preferable for financial and risk management

purposes, i.e. for the risk isolation and risk allocation as aforementioned.

The configurations considered in this Section were based on a simplifying assumption
concerning the way of integrating two or more SPEs. The Section assumed the scenario
where a critical SPEs assumes two or more roles from the megaproject. There are
“softer” and “hybrid” ways of integrating more project roles. For instance, the partial
integration can be achieved using the unilateral or mutual (i.e. crossed) ownership
between two (or more) SPEs. This option permits to maintain a partial integration
concerning governance, leaving a separation between the SPEs from the accounting
and risk management perspective. This expedient is frequently used to smooth and
balance the different level of integrations between critical SPEs. Usually, the PC
(acting as project owner) owns the other critical SPEs. This unilateral ownership
permits to align the different roles of the SPE-network towards the objectives settled
by the sponsors (and other critical investors) governing the PC (Section 7.5.1). This
hybrid way of integrating SPEs was never discussed explicitly with the interviewees.
However, the existing examples of SPE-network considered led the author to reflect

on these forms of integrations.

The following Sections discuss how the SPEs govern and are governed within the SPE-
network. The Sections assume a separation between the project roles, consistently with
the configurations (A-D). All these configurations include the PC performing the role
of “project owner”. The PC is the most relevant of the critical SPEs (Appendix 1: 102-
E02, 104-E01, 105-E02, 106-E0S5, 109-E08, 111-E10, 113-E12, 116-E15, 118-E17, 126-

E24). This choice of focusing only on the configurations (A-D) simplifies the narrative
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of the following Sections, allowing to highlight the influence that critical SPEs have
on the FGIM.

7.5. Proposition 2.B: the governance of SPEs

Proposition 2.B: the megaproject’s investors and other critical stakeholders govern

the critical SPEs.

To a large extent, the following enforcing instruments determine the formal
governance of the critical SPEs by shareholding, shareholder agreement, article of
incorporation, loan agreement and by the other relevant enforcing instruments
predefining their purposes. Internally, the critical SPEs include the board of directors
and by the internal policies, which determine their governance. These instruments
provide the positive and negative controlling powers to the stakeholders governing

them.

The following subsections describe how the formal instruments determine the formal
governance of the critical SPEs, in particular:

e Section 7.5.1 describes how the PC is governed;

e Section 7.5.2 describes how the IVC is governed;

e Section 7.5.3 describes how the IVO is governed.

7.5.1. Proposition 2.B.i: How the Project Company (PC) is governed.

Proposition 2.B.i: Usually, the PC is governed by the critical investors of the

megaproject:

a. The sponsors having a vested interest in the project exercise a negative and
positive control by mean of the shareholding, the shareholder agreement and the
board of directors,

b. The lenders exercising a relevant negative control by mean of the loan agreement;

c. The government exercising a positive control in quality of shareholder, and a
negative control through the concession and others similar enforcing instruments;

d. Other financiers (including international development banks, multilateral

agencies, institutional investors, bond investors) have limited control on the PC.
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Figure 7-5 builds upon the framework introduced the previous Chapter. Figure 7-5
provides a systemic mapping on how the SPE-network is governed by the critical
megaproject stakeholders. Figure 7-5 focuses on the PC, which is the most critical and
emblematic SPE influencing the FGIM. The two other potential roles associable to

critical SPEs are presented in grey.
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On the top side, Figure 7-5 presents the critical investors of the megaprojects
controlling the PC. The critical investors include the sponsors, the institutional
investors, other financiers, and the lenders. Depending on the SPE-network
configurations, the sponsors might include a variety of project stakeholders having a
vested interest in the project. Potential sponsor includes the government, the critical
suppliers, the main contractor, the operator, and the client. Usually, sponsors invest in
the equity of the PC and have positive control of the PC, in accordance to their
shareholding (Figure 7-5.A) and the provisions of the shareholder agreement (Figure
7-5.B). The institutional investors might invest in the equity of the PC. Often, the
institutional investors have neither the interest nor the capability to control the PC
positively. In such circumstances, the shareholder agreement (Figure 7-5.B) enables to
reduce the positive control of the institutional investors in favour of negative

controlling powers.

Usually, megaproject involves a variety of other financiers, including international
development banks, multilateral agencies, insurances, hedging funds, bond-holders,
etc. These investors might affect the design of the SPE-network. However, once the
SPE-network is operative, they often have limited control on the PC. The lenders
exercise significant control over the governance of the PC. This is legitimate in most
financial structures observed, as the senior loan is the prevalent source of financing.
The senior loan is typically organised in a syndicate of banking managed by one or
more lead arrangers. The syndicate of banking governs the relationship between the
banks composing the syndicate. The loan agreement (Figure 7-5.D) provides relevant
negative powers to the lenders. Usually, these negative controlling powers are

exercised by the lead arranger on behalf of the syndicate.

The government, if involved, might introduce further negative control on the PC. For
example, the public concessions (Figure 7-5.F) can include controlling provisions for
the Government. Additional enforcing instruments might provide further negative
control to the Government (Figure 7-5.G). For example, the public guarantees issued
by the Government to support the PC can provide additional controlling powers for

the Government.
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“On a critical infrastructure, the government may decide to take , what is essentially
a class of two shares or something, are called golden share, which has negative
control on the operation of the SPE or they have an infringement rights to be able to
stop things from happening, even sending shares or other things." Appendix 1: 102-
E2

In summary, the enforcing instruments A-G provide different positive and negative
power to the stakeholders governing the PC. These instruments are negotiated together
as part of the “financial package” (Appendix 1: 102-E02, 103-E03, 103-E04, 105-E02,
106-E05, 111-E10, 113-E12, 115-E14, 117-E16, 118-E17, 120-E19, 121-E2, 123-E21,
125-E23, 126-E24, 128-E26, 130-E28) as they need to be consistent with each other.
For instance, the different positive and negative controls are balanced and prioritised
in different contextual conditions. For example, the loan agreement might include a
provision stating that the negative control conferred to the lenders takes priority
towards the other positive and negative controls associated with the other investors.
Usually, the loan agreement and the public concessions take priority over the other

enforcing instruments.

The systemic balancing of controlling power stated in different enforcing instruments
is complicated because of the intrinsic legal features of some enforcing instruments.
For instance, the contracts are subjects to the doctrine of privity (Furmston, Cheshire
& Fifoot, 2012), stating that the only beneficiaries of a contract are the contracting
parties and not third ones. This legal setting complicates the systemic interlink between
enforcing instruments. Complex legal solutions can be found, e.g. assigning of deeds
to third-party beneficiaries. One of the benefits of the PC is its centrality to the SPE-
network. The PC is a contracting party to many of the critical enforcing instruments
characterising the SPE-network. The integration and consistency among the different

enforcing instruments are facilitated by the PC in quality of contracting party.

The controlling power stated by the enforcing instruments A-G provide a systemic,
and prescriptive, decision-making framework for the PC. However, the
interconnection between these enforcing instruments is fragile in the sense that any

default of contract, or company, might imbalance the attribution of risks,
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responsibilities and controlling power. Particularly critical is the default of the PC as
it is central to the SPE-network. To limit this fragility, SPE-networks are designed to
cope with both expected and critical circumstances. In normal circumstances, the
enforcing instruments operate harmoniously providing a precise and prescriptive
governance framework for the PC. In critical circumstances, one (or more) enforcing
instrument or organisations default. The SPE-network is equipped with a “security
package” composed by different enforcing instruments, including the direct contract,

the security agreement, security deeds, security trustee, etc. (Dentons, 2016).

The security agreement provides the mechanisms to:

A. Maintain enforceable the SPE-network, usually through direct contract. Direct
contracts provide a backup contracting framework to re-establish the SPE-network
in case it collapses because of the default of one or more enforcing instruments or
organisations;

B. Assign all decision-making power to the lenders, who have the most significant
interest in saving the project because they invested extensively in it. The lenders
acquire the direct positive control of the SPE-network by mean of the following
instruments: loan agreement, the security agreement, direct agreement, security
deeds, and security trustee (which is usually the beneficiary of the security deeds);

C. Replace or re-establish part of the SPE-network. Once they acquire full control of
the SPE-network, the lenders are in the position to establish and renegotiate the

missing parts of the SPE-network.

In summary, the security agreement provides the lenders with the option to redeem the
SPE-network and the megaproject in case of critical defaults. The specific mechanisms
underlying the security agreement are not the focus of this thesis. They are highly
sophisticated, and their technical treatment would complicate the narrative of the
thesis. What is relevant for this research is the effect of the security package on the
governance of SPE-network. The security package provides an additional layer of

security supporting the enforceability of the SPE-network in critical circumstances.

“The banks have the prime security over the other claims, All, or almost all,

agreements have subordination arrangements.” Appendix 1: 103-E3
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The Direct agreement involves the Government and the lenders. It covers the fact
that in the case of termination of the project, the government compensate the
financiers. Other aspects enable the banks to step into the projects.

Appendix 1: 115-E14

Conversely, other enforcing instruments are considered more in detail to explain how
SPEs are governed. The previous discussion focused on the PC as it is particularly
critical for FGIM. The other critical SPEs (i.e. IVC, IVO) are governed adopting the
same enforcing instruments as described for the PC. The most relevant enforcing
instruments influencing the governance of the critical SPEs are the shareholding, the
shareholder agreement and the loan agreement. These enforcing instruments determine

the relative powers that investors have on the critical SPEs.

The critical SPEs include additional structures and process characterising their internal
governance. In quality of incorporated companies, the critical SPEs are subject to the
traditional governance framework (Section 4.2). Differently, to other types of
corporations, the internal governance framework of critical SPE is designed to be
consistent and synergic with the external enforcing instruments. The board of directors

and the internal policies provide relevant governance instruments for all critical SPEs.

The internal and the external determinants of the governance of the SPEs are presented

in the following subsections.

How the shareholding influences the governance of critical SPEs
The shareholding is critical for determining the voting power at the shareholder
meeting, which decides on critical matters as prescribed by the shareholder agreement

of the SPE.

“The percentage of share is a good proxy about decision-making power toward the

SPE and this information is usually available.” Appendix 1: 101-E1

Some organisations, absolutely always require greater than 50%, so they can have

control. Otherwise, they may require at least to be the largest shareholder. Other
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investor shareholders do not require that control. And happily take 10, 15%/ As you
know, there are thresholds. 5% is what allows you to get a resolution to the annual

leasing, 10% etc., etc."Appendix 1: 108-E7

The most basic assumption would consider the relative decision-making power
associated with the “percentage of shareholding” of a company. Therefore, if a
shareholder controls the 50%+1 of the shareholding, it can “impose any decision” on
the SPE. At the beginning of the investigation, the researcher considered the game
theory approaches to determine the controlling power due to the simple shareholding,
such as the Shapley Index (Fujiwara-Greve, 2015). These indexes can be used to
measure quantitatively the controlling power of the different shareholders, and there

is extensive literature in the corporate governance literature (Section 4.2).

In real scenarios, the actual controlling power of the shareholder is not entirely based
on the shareholding. For instance, the shareholder agreement can unbalance the
controlling power of the shareholders, assigning disproportionate power to some
shareholders compared to their shareholding. This scenario is typical in the case of
golden shares, which are typically assigned to the government. Institutional investors
might have reduced positive control compared to their shareholdings. Additionally, the
loan agreement might associate special powers to the financial institutions and
therefore limit the decision-making power of the shareholders. Moreover, the
shareholding can be manipulated by mean of more sophisticated approaches as it
happens with the “contingent equities” (Figlewski & Levich, 2012; Goyer, 2011;
Pazarbasioglu et al., 2011). As a result, the shareholding can be used as a general
“proxy” of the controlling powers, but it does not reflect necessarily the actual power
of the shareholders. Often, the shareholding plays a central role in rebalancing the
controlling powers between the SPE shareholder. These dynamic modifications are

facilitated due to the ability to transfer the shareholdings.

One interviewee suggested general rules of thumb in designing the shareholding
(Appendix 1: 104-EO1). These heuristic principles were not asked or confirmed by
other experts, but they are often observable in megaprojects. Interviewee EOI

suggested the following heuristic principles:
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1. The shareholdings should support one majority shareholder to avoid deadlock
positions. For example, in the case of two shareholders, it is advisable the position
51-49% rather than the 50-50%. The majority shareholder is the sponsoring
organisation that is in the best position to manage the risk and responsibilities
associated with the SPE in the given phase of the megaproject. For example, the
main contractor during the construction, the operator during the operation, etc.

2. The coalition of the minority shareholders should be sufficiently powerful to
balance the majority shareholder; this principle does not apply in the case of two
shareholders. The minority shareholders maintain (jointly) the negative controlling
power towards the positive controlling power exercised by the majority
shareholder. In case of problems, the minority shareholder can take control of the
SPE;

3. The ideal scenario considers three shareholders, one majority shareholder and two
minority ones. In this scenario, the minority shareholders are not too dispersed to

form a coalition to overturn the majority shareholder.

In PCs, the critical project stakeholders are also sponsors, e.g. the main contractor, the
operator, the Government, sometimes the infrastructure client and the critical
suppliers. All these critical stakeholders have a vested interested in the megaprojects.
The PC regroups the stakeholders promoting and investing in the megaproject.
Depending on the type of infrastructure, and the procurement process adopted, the
sponsors of the megaproject might change. For example, in Liquefied Natural Gas
(LNG) projects, the suppliers of gas (more in general, the international oil companies)
are the critical sponsors together with relevant contractors and operators (Appendix 1:
101-E01, 104-E01, 116-E15, 118-E17). In power projects, the critical sponsor is usually
the operating utility (Appendix 1: 105-E02, 108-E07, 109-E08, I117-E16). In
transportation projects, the government or a deputy transportation institution is the
critical sponsor (Appendix 1: 103-E03, 103-E04, 105-E02, [17-E16, [18-E17, 125-E23).
In wind farm projects, the manufacturer of the wind turbines, the general contractor,
and the operating utility are the critical sponsors (Appendix 1: I09-E08). In pipelines
projects (e.g. in the oil & gas sector) different governments, national oil companies,
international oil companies and main contractors are the sponsors (Appendix 1: [16-

E15).
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"In my experience, there is not a large change of the SPV structures in different types
of infrastructure. The big difference is with the oil & gas. They do not need bank
debt." Appendix 1: 104-E1

"Broadly, in my experience, there are no significant differences across
infrastructure sectors. However, I am sure in different circumstances they might be."

Appendix 1: [11-E10

It is difficult to generalise about all possible shareholding compositions in different
infrastructure megaprojects. What emerged clearly during the interviews is that the
sponsors of the megaprojects are critical stakeholders having a vested interested in the
project. Consistently, the critical stakeholders play a dual role in the SPE-networks, as
from one side they are investors in the PC (and therefore on the megaproject), and on
the other, they express the vested interest, namely:

e As suppliers of product or services: e.g. main contractor, critical suppliers,

operator, or
e As a client of the infrastructure product or service: i.e. infrastructure client,

offtaker, government, etc.

This dual role introduces the critical issue of conflict of interests in SPE-networks
(Appendix 1: 103-E03, 103-E04, 104-E01, 105-E02, 106-E05, 108-E07, 109-E08, 111-
E10, 112-E11, 115-E14, 121-E2, 123-E21, 126-E24). The conflict of interest is
introduced by the main contractor acting as sponsor of the PC; the same reasoning can
be employed for all others sponsors having a vested interest in the megaproject. If an
organisation is both investors in the project and main contractor, there is a conflict of
interest in the governance of the PC (Appendix 1: 103-E03, 103-E04, 104-E01, 105-
E02, 106-E05, 108-E07, 109-E08, 111-E10, 112-E11, 115-E14, 121-E2, 123-E21, 126-
E24). The EPC contract between the PC and the main contractor should be based on
the principle of: “arm's length transaction”, meaning that the two institutions are
independent of each other, and the transaction is governed by the free market forces
(OECD, 2017b; Wittendorff, 2010). The principle of arm's length transaction ensures
that the two contracting agents negotiate rationally for their self-interest. Conversely,

if the main contractor is also an investor on the PC, it is in the position to orientate the
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decisions on the PC. In particular, the main contractor negotiates on the two side of

the transaction, in quality of investors and main contractor.

“I guess the biggest picture about the conflict of interest is I said, you don't get
rewarded for doing a bad job. Because the banks won't let you because their money
is gone. They have spent all these money and will end up with a loss if they can't get

the debt repaid; so that's why they would want independent surveyors looking at
things. And they won't give you money the way you draw down is quite regimented.
There will be a certificate for the technical advisors. And that is the very limits for
frauds, and misuses of funds, because the banks really have an eye to that and to
making sure things are done properly. Because otherwise, they lose out. If it goes
wrong there is nothing here. They really want that road to be built, these above all

others.” Appendix 1: 103-E4

“Normally, conflict of interest arises with problems in the projects such as
construction delay, cost overrun poor maintenance, etc. Therefore, the shareholder
agreement has normally some provisions under the name of: dis-enfranchise or
conflict of interest. There is normally a procedure set out for the escalation of that
dispute. Including the mediation and arbitration process. Normally, the shareholder
agreement says that the appointed director cannot take part of that discussion to the

specific matters in conflict.” Appendix 1: 115-E14

The article of incorporation of the SPE and the shareholder agreement regulates the
conflict of interest of the shareholder of PCs (or any critical SPE). The usual remedy
to this problem is based on the suspension of power delegated to the sponsors in a
conflict of interest. The suspension is limited only to those decisions in a conflict of
interest. In the previous example, when the PC negotiate (or renegotiate) the EPC
contract with the main contractor:

e The main contractor is excluded to its decision-making powers in quality of

sponsor of the PC;
e For this specific negotiation, the PC is directed by the other sponsors;
e The main contractor negotiates from the other side of the EPC transaction,

defending its vested interest.
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In practice, these arrangements are complemented by additional provisions forbidding
cross alliances between sponsors, as stated in the shareholder agreement. These
provisions limit the possibility that the main contractor is represented indirectly in the

decision-making of the PC leading to a conflict of interest.

Ultimately, the provisions against the conflict of interest restore (partially) the arm's
length transaction principle governing the negotiation, the design and the performance
of the EPC contract. However, the provisions do not restore the independence of the
contracting agents entirely because there is no real competition for the main contractor
role. In practice, the main contractor in the sponsoring position can secure its role in
the project. For this reason, the SPE-network is susceptible to the risk of monopolies
and low competition, since the most critical stakeholders are often self-selected in
quality of investors of the megaproject (Appendix 1: 103-E03, 103-E04, 104-E01, 105-
E02, 106-E05, 107-E06, 108-E07, 109-E08, 111-E10, I12-E11, 115-E14, I17-E16, 118-
E17,119-E18, 121-E2, 123-E21, 124-E22, 125-E23, 126-E24, 127-E25).

How the shareholder agreement influences the governance of critical SPEs

Most experts interviewed confirmed that the shareholder agreement is an essential
instrument to determine the governance of the SPEs (Appendix 1: 101-E01, 102-E02,
103-E03, 103-E04, 104-E01, 105-E02, 106-E05, 107-E06, 108-E07, 109-E08, 111-E10,
[12-E11, 113-E12, 115-E14, 116-E15, 117-E16, 118-E17, 119-E18, 120-E19, 121-E2,
123-E21, 124-E22, 125-E23, 126-E24, 127-E25, 128-E26, 130-E28). The shareholder
agreement is a contract between the shareholders of the SPE specifying the relative
power of shareholders and the way these powers are implemented as part of the SPE’s

decision-making. Typically, the shareholder agreement involves all SPE shareholders.

The shareholder agreement is the more critical piece of documentation formalising

the governance of SPVs. Appendix 1: I115-E14

The shareholder agreement can have endless configurations as, in general, is subject
to the doctrine of “freedom of contracts”, meaning that the contracting parties have the
freedom to design the contracts as they want. Usually, the shareholder agreement is

confidential because it includes sensitive information, and this is true also for public
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infrastructure projects. Usually, the shareholder agreement is created together with the
incorporating vehicle: the combination of the two instruments (together with an

appropriate fenced structure) originates the SPE.

The shareholder agreement includes critical aspects of the governance of the SPE. The
researcher analysed some authentic shareholder agreements for infrastructure
megaprojects. The following ‘“headings” describe the critical provisions that a
shareholder agreement might include. These headings were directly selected from the
available samples and included some reflections arisen from the discussion with the
experts during the interviews. The headings do not generalise the structure of the
shareholder agreement but highlight the critical areas impacting on the governance of
the SPE:

e Organisation of the corporation: indicating the general features of the SPE, the
incorporating vehicle, the venue, etc.

e Capitalisation and shareholding: including the distribution of shares among the
shareholders, their voting rights and other relevant provisions, e.g. regulating the
conversion of equity;

e Issuance of shares: regulating aspects such as the “pre-emptive rights” of the
existing shareholders, or the provisions regulating the increase or decrease of
capital;

e Dividend policy: pre-defining the dividend policy and the distribution of policy.
This Section is particularly relevant for the lenders, as they normally require to
take priority toward the operating profits of the infrastructure;

e Board of directors: prescribing certain power to the board of directors. The
provisions include: the process to be followed to appoint a director, the process to
replace directors, the meeting rules, the voting rules, etc.;

e Shareholders: introducing provisions for the concerning shareholder meetings: i.e.
scope, conduct of the meeting, notice period and process;

e Management of the corporation: describing the rules to be followed in the internal
decision-making process, including which decisions require the board of directors

approval, the shareholder approval, etc.;
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o Transfer of shares: regulating the transfer of the share, e.g. chain in control, right
to redemption of the share, look up and holding period for the shareholding, void
transfers, etc.;

e Termination of the SPE: regulating the termination process of the SPE;

e Arbitration and deadlock: regulating aspects such as disputes, arbitrations,
deadlock positions, etc.;

e Voting in controlled and subsidiaries: including provisions on how the SPE
governs subsidiaries;

e Other stipulations: indicating aspects such as the confidentiality, the process of
admission to a party, incorporating cost, no partnership clause, no-competition

clause, further assurances, other agreements, etc.

In summary, the shareholder agreement regulates the relations between shareholders
of the SPE and indicates the decision-making powers of both the “shareholder
meetings” and “the board of directors”. Usually, the shareholder agreement provides
a “formal” and a “substantive” definition of decision-making power. The formal
definition provides the provisions regulating the decision-making process. The
substantive definition of the power provides the subject areas where a decision is
required, and it is assigned to either the shareholders or the board of directors.
Shareholders are usually involved in more critical and strategic decisions, whereas the

board of director is more operative.

How the article of incorporation influences the governance of critical SPEs

The article of incorporation is a formal document outlining the general governance of
the SPE, the type of corporate structure, the duration, the registering agent, the venue
and associable jurisdiction, and other basic information concerning the incorporated
vehicle (Kraakman et al., 2017). Often, the article of incorporation highlights the
temporary nature of the SPE.

According to most interviewees, the article of incorporation is relatively standard and
does not add any specific governance provisions (Appendix 1: I01-E01, 103-E03, 103-
E04, 105-E02, 108-E07, 110-E09, 111-E10, 112-E11, 126-E24). In some contexts, it

might include special rights to be assigned to critical stakeholders.
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“The articles govern the underlying structure of the SPE, and the shareholders’
agreement seeks to agree how the day to day running of the SPE will function. In the
articles, it is possible to entrench rights in respect of:

* Separate classes of shares and their respective [voting and distribution] rights and
provisions relating to the variation of those rights. There may be a different
economic distribution than economic interest. Note that some governments may seek
to have a “‘golden share” in some projects to ensure that they have access to
management information and can veto certain actions/activities,;

* Procedures for the issue and transfer of shares (including pre-emption rights and
restrictions on transfer). Again subject to lenders restrictions;

* Notice and proceedings at formal shareholder and director meetings (including
quorum and voting). In practice, there are meetings under the shareholder
agreements that allow for all such matters to be agreed wherever practical in
advance of any public meeting.

* Appointment, powers and duties of directors (and company secretary if one is to be
appointed);

* Provisions for the authorisation and management of directors’ conflicts of interest.
There is usually an adjustment for majority voting if there is a manifest conflict of
interest. This helps prevent the above “who pays my pension” issue;

* Drawdown, budget variances and certain other restricted or reserved

matters.”(Appendix 1: 102-E02)

Additionally, the article of incorporation can include special requirements for the
shareholders such as the “good faith” having implications in equity law (Appendix 1:
103-E03, 103-E04). The good faith requirement typical in partnerships (e.g. joint
ventures) and implies legal obligations for partners, as outlined by the equity law in
common law jurisdictions (Appendix 1: 103-E03, 103-E04). The good faith
requirement introduces enforceable requirements concerning the quality of the
decision-making, the communication between partners, and similar aspects.
Additionally, the article of incorporation often includes provisions aiming to avoid
conflict of interests between shareholders and appointed directors (Appendix 1: 103-

E03, 103-E04, 106-E05, 108-E07, 109-E08, 111-E10, 112-E11). These provisions
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concerning the conflict of interest can be explicit or implicit in the good faith

requirement attributable to decision-makers.

How the loan agreement influences the governance of critical SPEs

The loan agreement is a critical document of the financial package for the megaproject.
Usually, the loan agreement regulates the relation between a syndicate of banks and
the project owner. The loan agreement is controlled primarily by the lead arranger
(representing the syndicate of banks) and the SPE. Often, the loan agreement provides
negative controlling rights to the lead arranger or the syndicate in general. The loan
agreement can have a significant impact on the governance of the SPE, as emphasised
by some interviewees (Appendix 1: 103-E03, 103-E04, 105-E02, 106-E05, 111-E10,
[12-E11, 113-E12, 115-E14, 118-E17, 120-E19, 121-E2, 123-E21, 128-E26, 130-E28).
In particular, the PCs are used to support project finance transactions, which are often
characterised by high financial leverage. In these scenarios, the lenders have strong
bargain position during the negotiation of the PC, and they can impose strict

controlling and negative control to oversights their investment.

“The loan arrangement will have a significant number of provisions in it, which
entitle the banks to direct the company to do things. and they are like to say, you

must terminate that EPC contract and appoint another EPC contractor...’

Appendix 1: 103-E3

This controlling power is legitimated because the loan is often provided on “no” or
“semi-recourse" basis. The performance of the critical project stakeholders is essential
to repay the vast loan associated with the PC. Therefore, the loan agreement has a
pervasive controlling power toward the PC and the other critical enforcing instruments

connected to it, i.e. the EPC contract, the operation contract’, public concessions®,

7 This thesis considers the operation contract in general terms, which is comparable to the Operation &
Maintenance (O&M). “O&M helps to ensure that project O&M costs stay within budget and that the
project operates as projected. [...] O&M may be dealt with under one contract with a single contractor,
if this is appropriate to the type of project (e.g., a power station). Alternatively, the O&M
responsibilities may be split (e.g., for a toll road, where toll operations involve one type of expertise
and road maintenance another). Another approach is for the EPC Contractor or equipment supplier to
provide long-term major maintenance. ”(Yescombe, 2013:p.115)

8 The public concession (or concession agreement) “is a contract between a public-sector entity and
the Project Company, under which a project is constructed to provide a service (rather than a product
as under an Offtake Contract) to the public-sector entity, or directly to the public. Concession
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supply agreements’, offtake agreements'’, etc. Often the provisions introduced by the
loan agreement take priority toward on the ones included by the other enforcing
instruments. In the case of inconsistency or conflict between different enforcing

instruments, the loan agreement has the priority.

The negative controlling power exercised by the lenders through the loan agreement

might include:

e The access to the information available to the shareholders and directors of the
SPE;

e The lender's power to participate in the shareholder meeting or board of directors
meetings. The loan agreement specifies the negative controlling power and the
modality by which the these are exercised by the lenders. Often the lenders are
represented by an agent (fiscal person) having different controlling power in
different decision scenarios. The agent might be appointed as “silent” or “shadow”
director. The most critical decisions usually provide veto power to the
representative of the lenders. The less critical information usually do not provide

any voting rights to the lenders and their representative.

How the board of directors influences the governance of critical SPEs

The board of director is the critical institution managing the critical SPEs. The
shareholder agreement regulates the composition of the board of directors. The general
rule states that the directors’ power mirrors the shareholding of the organisations
appointing them. There are several exceptions to this general rule, as previously

described in the current Section.

Agreement is the traditional name for this type of contract, but it now also goes under various different
names, such as Service Agreement or Project Agreement.” (Yescombe, 2013:p.79)

® Supply (input) contract “are likely to be the main operating cost for a project yelling an output product
(as opposed to providing a service), whether under an Offtake Contract or into the open market.
Security of the input supplies, on an appropriate pricing basis, is therefore an important building block
for this type of project finance, usually achieved through a long-term Input Supply Contract.”
(Yescombe, 2013:p.117)

10 Offtake Contract “is used for a project that produces a product (e.g., a power purchase agreement is
used for a project producing electricity). Such agreements provide the Offtaker (purchaser) with a
secure supply of the required product and the Project Company with the ability to sell its products on
a pre-agreed basis” (Yescombe, 2013:p.70). This thesis considers the offtake contract in a broader
sense without focusing on technicalities.
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The directors’ voting power might change depending on the decisions considered by
the board of directors. For example, an operative decision can be left to a single
director representing the majority shareholders, whereas more critical decisions might
require simple or qualified majority votes. In general, the following list exemplifies
the possible powers that can be associated with the directors in different decisions:

1. Participate in the meeting without the possibility either to speak or vote;
Participate in the meeting with the possibility to speak but not vote;

Ability to speak and simple vote;

Ability to speak, simple vote and veto power;

A

Exclusive power to decide.

Different decisions require different quorums and majorities ad prescribed by the
shareholder agreement of the SPE. Other aspects regulating the decision-making of the
board of directors include the notification requirements and the way the board

discussion and decisions are conducted.

"When you establish an SPV you have to identify the board of directors. And they
also agree what powers, the board of directors, are delegating to, for instance, the
project manager of the chief executive of the SPV. And therefore what powers are

reserved to the board. Ad of course at the board level, you have people representing

the different investors.” Appendix 1: 108-E7

“We all know that a director as a duty to acting in the best interest of the company.
However, in reality, he is appointed, usually, by an investor, a shareholder and he is
there to (Where it is possible) to safeguard the interest of the shareholder. I think this
is a reality even if, strictly speaking, is there supposed to be acting solely in the best
interests of the company. If you are a director of the SPV, your powers and your
responsibilities, are what is leftover after you have delegated to the project manager
and after what have been reserved to the shareholder. Because there are some
powers that are reserved to the shareholder anyway. It is not to the board to take

certain decisions, they have to go to a shareholder vote. You are in the middle.”

Appendix 1: 108-E7
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In my experience the roles of the directors rotate every two years to don’t give too
much control to one party (i.e. shareholder). Benefits: Good balance of power
between sponsors. Downside: you loss the expertise gained by the managers, an It is

difficult to find the correct person every two years. Appendix 1: 109-E8

Usually, the industrial shareholders are represented by the directors consistently to
their shareholding. The financial institutions, if involved, might have negative control.
Sometimes, the public institutions have the golden share providing disproportionate
power compared to their shareholding. In summary, the board of director is a critical

institution to manage the PC and its associated activities.

How the internal policies influence the governance of critical SPEs

The internal policies are the quality manuals describing in details the internal
procedures to be followed by the personnel of the SPE. Usually, the internal policies
are not enforceable in courts, as they are internal guidelines of how to conduct the SPE
business. The policies are particularly relevant for the IVs undertaking complex

activities that need to be specified.

The policies are often derived from the internal policies of the critical shareholders. In
case of multiple shareholders, the policies might be negotiated and harmonised. Often,
the draft proposed by one shareholder is reviewed by the others until they reach a
conclusive agreement on the final policies. Sometimes the different shareholders split
the efforts in designing the internal policies to avoid conflicts or unproductive
negotiations. The leading shareholder (i.e. the contractor for the IVC, the operator for
the IVO) often provide the first draft of the policy to be ratified, or amended, by the
others. The internal policies are essential for making operative the SPEs, and the IVs
in particular. They play a critical regulative and normative role for the internal

governance of the SPEs.
“That’s normally a collaborative paper, so we as shareholders, we provide

something that we think it would fit, and then the management would take it further

to the...to kind of being more specific and then it goes the way or propose it the way
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they like it and then they send it to the board for adoption, or to the shareholders for
adoption.” Appendix 1: 106-E5

“You can call the policies, you might call them LWIs: Local Work Instructions. 1
would expect that in the shareholder agreement. There are big issues of how to
address and resolve disputes. So you are right, there are many other thighs to day to
day operations. Which may be, even not drafted at the time the shareholder
agreement was signed. But there is the belief that it was necessary to document those

procedures.” Appendix 1: 108-E7

“The internal procedures evolve over time, particularly the ones related to the
operation and maintenance. These are really practical statements. The degree of

involvement of negotiating lawyers in these is minimal.” Appendix 1: [15-E14

7.5.2. Proposition 2.B.ii: How the Industrial Vehicle — Contractor (IVC)
1s governed

Proposition 2.B.ii: Usually, the IVC is governed by the industrial sponsors (involved
in the delivery phase) by mean of the shareholding, the shareholder agreement, and

the board of directors. The PC might exercise a direct control (in quality of

shareholder) or a negative one, through the EPC contract.

The IVC employs the same enforcing instruments as the PC to determine its
governance, i.e. the shareholding, the shareholder agreement, the board of directors
and the internal policies (Section 7.5.1). Unlike the PC, the loan agreement is less
relevant (or not existing) in the IVC. The IVC is used as industrial JV, and therefore
they are incorporated for industrial purposes rather than financial ones. Usually, the
IVC does not include a vast debt, but eventually a service debt for liquidity
management during construction. Therefore, the loan agreement is not critical for the

governance of the IVC.

Conversely, the following enforcing instruments frame the governance of the IVC:
e Shareholding: typically, the main sponsors of the IVC are the critical stakeholders

involved in the construction of the megaproject, and, more specifically the critical
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contractors and the technology provider. Often the PC is also a shareholder of the
IVC; by doing so, the PC can influence directly and positively the governance of
the IVC.

e Shareholder agreement: similarly to the PC, the shareholder agreement
prescribes the general decision-making rules and powers for the sponsors of the
IVC.

e Article of incorporation: similar to the PC;

e Board of Director: The directors appointed by the sponsors, under the power
prescribed by the shareholder agreement, manage the [IVC.

e Internal policies: internal policies are particularly important if the IVC is directly
involved in some construction activity. Often the IVC exercises management and
engineering support for the megaproject. The internal policies are limited to these
activities.

e EPC contract: the PC usually exercises negative control towards the main
contractor responsibilities. The negative control is embedded in the acceptance
conditions stated in the EPC contract. To reduce the discretionary power of the PC,
often a third party independent certifier is appointed either by the PC or by its

lenders.

7.5.3. Proposition 2.B.iii: How the Industrial Vehicle — Operator (IVO) is

governed

Proposition 2.B.iii: Usually, the IVO is governed by the industrial sponsors (involved
in the operating phase) by mean of the shareholding, the shareholder agreement, and
the board of directors. The PC might exercise a direct control (in quality of

shareholder) or a negative one, through the operation and maintenance contract.

The governance of the IVO is comparable to the IVC. Megaproject investors often
assume the operations to be less risky compared to the construction. Firstly, the
operations of the infrastructure is inherently more predictable and endogenous to the
operator control. Secondly, during the operation phase, the PC owns collateral for the
investors, which is the infrastructure as an asset. Concerning the governance,
megaproject investors are often concerned about the ability to replace the management

of the operation in case of underperformance. Typically, this ability to replace the
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management is based on two main ways that can be combined. Firstly, operations and
maintenance contract might include termination provisions in case of
underperformance, e.g. if the availability of the infrastructure service falls under a
certain threshold for given period. Secondly, the project operator (the IVO) is
positively or negatively controlled by the PC. Therefore, the governance instruments
(e.g. shareholding, shareholding agreement, etc.) available from the sponsors of the
IVO are used to maintain under scrutiny performance of megaprojects during the

operations.

In general, the enforcing instruments governing the IVC and the IVO are usually the
same. The main differences lie in the shareholding and the operation and maintenance
contract; more specifically:

Shareholding: usually, the sponsors of the IVO are industrial organisations involved
in the operating phase of the infrastructure megaprojects, such as the operator, the fuel
supplier or other critical service suppliers (e.g. maintenance). Often, the PC is also a
shareholder of the IVC. Consistently, the PC is in the position of influence the
governance of the IVC directly and positively.

Operation and Maintenance contract (O&M): the O&M contract can change
significantly deepening of the sector considered. In some sectors, the operation and
maintenance contract is subordinated to the offtake contract. The subordination is
governed by the PC that is the contracting agent interlinking both the offtake and the
O&M contracts. This scenario is often observable in power and transportation
infrastructure (Appendix 1: 106-E05, 107-E06, 108-E07, 111-E10, 117-E16, 118-E17,
[19-E18).

There are exceptions to this standard approach. One of the most relevant exceptions
consists of the operations of upstream oil & gas infrastructures (Appendix 1: I01-E01,
104-E01, 116-E15, 124-E22). In this sector, the operation of the infrastructure is not
merely an industrial service, but rather a critical determinant of the national policy. In
particular, for those oil & gas producers, the operation of the extraction infrastructure
is coordinated with the national policy as it affects the national oil reservoir, the price

of oil, the international commercial trades, etc. Consistently, the O&M contracts
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available in the upstream oil infrastructure often include balancing mechanisms to
trade-off the conflicting objectives, of different contracting stakeholders. Usually, the
upstream infrastructure adopts three main models: petroleum concessions, production
sharing agreement or service contracts (Open Oil, 2012). These models are employed
depending on many factors including the maturity of the country, the legal and

regulatory framework, the administrative tradition, the national policy, etc.

The IVO provides a flexible organisation that is adaptable to different contracting
models. Simplistically, the differences between governance configurations lie on the
attribution of controlling power concerning the extraction of oil & gas. From one hand,
in the concession model, the private concessionaire (i.e. international oil company) has
the freedom to decide the production. On the other hand, in service contracts, the
government (either directly or through the national oil company) has the control
towards the oil extraction. The production sharing agreement provides an intermediate
model, whereas the government and the international oil company decide together the
extraction quantities. The IVO can accommodate the three scenarios by balancing the
decision-making power of the Government, the national oil company and the
international company. The attribution of decision-making power is amendable using
the shareholding, the shareholder agreement and the power associated with the

appointed directors at the board of directors.

7.6. Proposition 2.C: the governance of the SPE-network
Proposition 2.C: Critical SPEs govern critical parts of the SPE-network on behalf of

their sponsors. Consequently, critical SPEs govern critical parts of the megaproject.

The following subsections describe how the critical SPEs govern, either directly or
indirectly, the SPE-network, in particular:

e Section 7.6.1 describes how the PC governs part of the SPE-network;

e Section 7.6.2 describes how the IVC governs part of the SPE-network;

e Section 7.6.3 describes how the IVO governs part of the SPE-network.
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7.6.1. Proposition 2.C.i: How critical SPEs govern part of the SPE-

network and the megaproject

Proposition 2.C.i: Usually, the PC controls indirectly and negatively the industrial
sponsors through the unilateral provisions included in the project development
package. In particular, the PC oversight the construction and operation of the
megaproject. Sometimes, the PC directly controls the IVC and the IVO in quality of

SPONSors.

Usually, the PC exercises a negative control on the main industrial and economic
activities, which are contracted out from the PC to the other critical stakeholders of the
SPE-network. Typically, the negative control arises from unilateral provisions
included in the “project development package”, particularly concerning the EPC and
the operations and maintenance contracts. Due to the unilateral controlling provisions,
the PC has asymmetric power compared to its contracting counterparts; this is the
ground for the negative controlling power exercised by the PC. Figure 7-6 illustrates
how the PC governs part of the SPE-network and megaproject. The bottom part of
Figure 7-6 illustrates the control that SPE has in relation to the industrial stakeholders

involved in the SPE-network.
“When it comes to the governance within an SPV, that aspect of it, often it

determines both the shape of the project and how it is governed from the SPV as

owner and sometimes as an operator.” Appendix 1: [17-E16
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The PC assumes the role of project owner acting as the contracting hubs for most
transactions considered by the SPE-network. On the one hand, the PC institutionalises
the "voice of the investors". The critical investors exercise a positive and negative
control on the relevant decisions taken by the PC. The PC includes internal governance
framework mechanisms allowing to align the internal management of the PC with the
decisions exercised by the critical investors. On the other hand, the PC exercises a
negative control towards the enforcing instruments characterising the first contracting
tier; particularly the ones having an economic and industrial relevance for the
megaprojects. Figure 7-6 shows these enforcing instruments with the letter H-J. The
PC exercises a negative control on these enforcing instrument in quality of client and
owner of the megaproject. The exercise of negative control can be either directly or

indirectly.

Firstly, the PC exercises a direct control on major aspects impacting on the financing
of the megaproject. The shareholder agreement of the PC, consistently with the project
development package provides the direct controlling power on certain matters. For
example, the PC has a certain power to amend the project budget, the scope and the
timing associated with the megaproject. Often, the direct control is exercised by mean
of re-negotiation of the following enforcing instruments: supply agreement, EPC
contract, operation and maintenance contract, offtake agreement, etc. Figure 7-6
displays these enforcing instruments with the letters H-K. Usually, these enforcing
instruments are very prescriptive, leaving a limited discretion power to both
contracting parties. However, these enforcing instruments often require amendments
to cope with unexpected circumstances and problems. In particular, some of the critical
aspects requiring a renegotiation of the contracts involving the PC include:

e The supply agreement (Figure 7-6 -H). Changes in supply prices, quantities or
service are subject to the approval of the PC according to the provisions introduced
by the supply agreement;

e The EPC contract (Figure 7-6 -I), which is probably the most critical. Changes in
the construction time, budget or scope are subject to the approval of the PC

according to the provisions introduced by the EPC-contract;
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e The O&M contract (Figure 7-6 -J). Changes in the operation cost or service are
subject to the approval of the PC according to the provisions introduced by the
O&M contract;

e The offtake agreement (Figure 7-6 -K). Changes in the quantity, price or service
considered by the offtake agreement are subject to the approval of the PC

according to the provisions introduced by the offtake agreement.

Secondly, the PC exercises an indirect control on the technical performance
associated with the project development package: i.e. the EPC contract (Figure 7-6 -
I), and the O&M contract (Figure 7-6 -J). Usually, the PC appoints independent
certifier to monitor the technical performance of the enforcing instruments. The
independent certifier can be an engineering company or another specialised
organisation capable of monitoring certain technical performance, e.g. construction
progress, operational performance, etc. The independent certifier issues acceptance
certificates once the technical performance of certain activities is achieved. For
example, the independent certifier releases the certificates at the completion of the
critical megaproject milestones. The certificate is usually linked to a tranche of
payment, which is then released by the PC to the beneficial contracting party, on behalf

of the investors.

“I guess the biggest picture about the conflict of interest is I said, you don't get
rewarded for doing a bad job. Because the banks won't let you because their money
is gone. They have spent all these money and will end up with a loss if they can't get

the debt repaid; so that's why they would want independent surveyors looking at
things. And the won't give you money the way you draw down is quite regimented.
There will be a certificate for the technical advisors. And that is the very limits for
frauds, and misuses of funds, because the banks really have an eye to that and to
making sure things are done properly. Because otherwise, they lose out. If it goes
wrong there is nothing here. They really want that road to be built, these above all

others.” Appendix 1: 103-E4

In summary, the PC exercises direct and indirect control on the industrial activities

characterising the megaproject, as prescribed by the enforcing instruments
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characterising the project development package. The control exercised by the PC is
prevalently negative and indirect in compliance with the prescriptive provisions
included in the project development package. Conversely, the PC has an active role in
the renegotiation of most critical enforcing instruments on behalf of the megaproject
investors. The influence of the PC in the FGIM is susceptible to the conflict of interests
of those sponsors having a vested interest in the project. As explained in Section 7.5.1,
the shareholder agreement and the article of incorporation provide the remedies to the

conflict of interest.

7.6.2. Proposition 2.C.ii: How the Industrial Vehicle — Contractor (IVC)

governs part of the SPE-network of the megaproject.
Proposition 2.C.ii: Usually, the IVC controls positively, or manage directly, the

delivery of the megaproject. Often, the IVC includes the project manager and his team.

Usually, the IVC assumes the role of the main contractor; in the eyes of the PC, the
IVC is the single point of responsibility for the delivery of the infrastructure
megaproject. Usually, the delivery includes the design, building and commissioning

of the infrastructure.

The IVC regroups the critical contracting stakeholders (Appendix 1: 102-E02, 105-
E02, 106-E05, 109-E08, 111-E10, 124-E22), and it is an incorporated construction JV.
The IVC is similar to the construction consortium, but it differs regarding the legal
personality (Section 3.5). The IVC governs the delivery of the megaproject. It provides
the corporate structure to coordinate the critical "project development stakeholders"
regrouped by the IVC. Usually, the IVC includes the project management function:
the project manager is often appointed inside the IVC, and he/she is hired temporarily
(e.g. secondment). Often, the project manager is the leading (managing) director of the

board of directors of the IVC.

Consistently, the IVC provides the formal governance structure for the delivery of the
project. The governance structure is based on the common enforcing instruments
previously introduced (Section 7.5.1), i.e. the shareholding, the shareholder

agreement, the article of incorporation, the board of directors, and the internal policies.
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Sometimes, depending on the circumstances of the project, the IVC hires directly (or
by a subsidiary) part of the temporary staff dedicated to the project. Often, the IVC has
only the project management function, and the effective construction activities are
subcontracted, often to the critical sponsors of the IVC. The conflict of interest of the
sponsors having a vested interest in the megaproject is resolved similarly to how it is

resolved by the PC (Section 7.5.1).

Usually, the IVC controls positively (or manages directly) the first tier of the project
delivery chain, thanks to the provisions included in the shareholder agreement and the
subcontracts. This is justified by the general architecture of the SPE-network, which
implies an effective assignation of risks and reasonability to the critical stakeholders.
If the delivery of the project underperforms, the megaproject is seriously at risk. The
investors often do not have collaterals, and they are susceptible to lose the invested
capital. Similarly, other critical stakeholders can lose their vested interest in the
megaproject. To avoid this catastrophic scenario, the attribution of risks and
responsibility must be accountable and enforceable, particularly for the delivery of the
infrastructure. This principle is threatened in case of a cascade of sub-contracting,
which involves long chains of subcontracts increasing the contractual distance
between the client and the organisation that performs (effectively) the construction
activity (herein called effective-sub-contractor). For the “doctrine of privity”
(Furmston, Cheshire & Fifoot, 2012), the only agents bonded to contracts are the
contracting parties, meaning that third parties have no rights or duties in relation to

those contracts.

In the case of a cascade of sub-contracting, the client and the effective sub-contractor
are not linked by a contract, but rather by a series of intermediate sub-contractors
interposing them. Form the perspective of the IVC, and this scenario jeopardises the
effective enforcement and accountability of the construction activities. Often, in a
cascade of sub-contracting, the scope of work is broken down into multiple work
chunks which are assigned to many “effective sub-contractors”. In such scenario, the
line of accountability is dispersed into the project delivery chain. The project delivery
is liable to any default of either subcontracts or subcontractors, which may cause

significant delay and over budget. For this reason, the IVC often assumes proximity to
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the project development activities, i.e. direct contract or direct management. As a
result, the IVC assumes a relevant governance role (and sometimes management) for

the megaproject.

7.6.3. Proposition 2.C.iii: How the Industrial Vehicle — Operator (IVO)

governs part of the SPE-network of the megaproject.
Proposition 2.C.iii: Usually, the IVO manages the O&M of the infrastructure

megaprojects directly.

Typically, the IVO manages the infrastructure assets directly. Usually, the IVO hires
directly (or through a subsidiary) the operating personnel. The governance of the IVO
is designed for routine (or cyclic) operating processes. The IVO employs the standard
governance structure of operating corporations. The internal policies provide formal
and normative standards for quality assurance. The internal organisational structures
reflect the operating activities. Unlike normal corporations, the strategic governance
is limited and focused on the O&M of the infrastructure only. These predefined
purposes are introduced by the shareholder agreement and by the operating and
maintenance contract. From the perspective of the sponsors, the IVO is a “cost centre”.
Consistently, the impact of the IVO in the FGIM concerns the direct management of

the operations.

7.7. Summary of the theoretical propositions and reflection
The current Chapter addresses the RO4: “To develop a theory that explains how SPEs
influence the FGIM”. The proposed theory is based on the following theoretical

propositions.

Proposition 1: Not all types of SPEs influence the FGIM. The types of SPEs having a
relevant impact on the FGIM are: the Project Company (PC), the Industrial Vehicle-
contractor (IVC) and the Industrial Vehicle — Operator (IVO). These types of SPEs
are defined as "critical SPEs". The other types of SPEs (i.e. non-critical SPEs) do not
have a relevant impact on the FGIM.
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Reflection on the proposition 1. The first proposition highlights the relevance that
some types of SPEs can have on the FGIM. The existing project management literature
does not explicitly recognise the relevance of SPEs for the FGIM (Section 5.2.1) and
does not differentiate between different types of SPEs. Therefore, the first proposition
justifies the PhD research, paving the way towards further researches, and the
theoretical contribution consists of the explanation of the relevance of SPEs and in the
differentiation between alternative types of SPEs. More specifically this research
differentiates the SPEs according to their functions. The differentiation between the
SPEs was essential because SPEs can have many forms, ranging from an intangible
incorporated company without assets, personnel and venue (i.e. "simply" one
document, such as an article of incorporation in a lawyer's office) to large organisations
operating infrastructure megaprojects. Without this essential distinction, the term SPE
would remain too vague. Furthermore, the term SPE can have different meanings,
depending on the audience. Since the field of research is multidisciplinary, it was
essential to specify and clarify what SPEs are, and what they do (Chapter 6). The
classification also allowed to identify the types of the SPEs influencing the FGIM,
addressing the RO1- RO3.

Proposition 2: The critical SPEs are instrumental and functional to the SPE-network,

and they influence the FGIM.

A. The critical SPEs assume critical project roles for both the megaproject and the
SPE-network;

B. Megaproject’s investors and other critical institutional stakeholders govern the
critical SPEs;

C. Critical SPEs govern critical parts of the SPE-network on behalf of their sponsors.

Consequently, critical SPEs govern critical parts of the megaproject.
Reflection on the proposition 2. The second proposition introduces three perspectives
highlighting the impact that critical SPEs have on the FGIM, i.e. propositions 2.A, 2.B

and 2.C. These perspectives emerged inductively from the application of the RAIGT.

These three perspectives are consistent with project organising theories (Section 4.4)

combining transactional and inter-organisational governance perspectives. The
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proposition 2 lies explicitly on the transactional perspectives focusing on the SPE-
network. However, the proposition 2.B considers the inter-organisational perspectives

implicitly (Section 4.5.2), looking at corporate governance mechanisms of critical

SPEs.

The second proposition introduces the concept of SPE-network, which is the unit of
analysis emerged from the research. The identification of the SPE-network lies on the
regulative pillar of the institutional theory (Section 4.3.1). Similarly, the contingency
theory informs the different configurations of the SPE-network as described in Section
7.4. The research acknowledges the existence of a systemic negotiation and design of
the SPE-network, which typically considers three main packages of enforceable
instruments, i.e. the project development, the financial and the security packages. The
packages comprise of a conjunction of enforceable instruments (e.g. contracts,
concessions, deeds, SPEs) that are integrated harmoniously to give effect to specific
purpose (such as balance the risk between stakeholders, attract investors. The
compound of enforceable instruments enables specific effects, that the single
instruments would not be capable of balancing). Consistently, this research
acknowledges that the governance features associated with independent instruments
are partial and sometimes meaningless. This reduced perspective is often employed in
project management to deal with the formal governance (Section 4.5). The research
provides a systemic perspective by considering systemic governance structures in

infrastructure megaprojects.

Proposition 2.A: The critical SPEs assume critical project roles for the megaproject
and the SPE-network, in particular:

i.The PC assumes the role of project owner;

ii. The Industrial Vehicle —Contractor (IVC) assumes the role of the main contractor;

iii. The Industrial Vehicle —Operator (IVO) assumes the role of project operator;

Potentially, the three roles can be integrated into different SPE-network
configurations. Some configurations are more frequent than others:

iv. Often, the three roles are kept separated;
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v. Alternative configurations can be observed in special circumstances, for instance,
the integration between the project owner (PC) and the project operator (IVO);
vi.Other integrations are less likely to take place for organisational and risk

management reasons.

Reflections on the proposition 2.A. The proposition 2.A is consistent with the project
organising literature (Section 4.4). According to contingency theory, this research
identifies and comments alternative configurations of the SPE-networks. This research
concludes that specific configurations are more likely to occur than others. This result
is justified by the specific governance and risk management rationales that were
described in Section 7.4.2. In summary, proposition 2.A provides insightful results for
the project management literature expanding on a consolidated project organising

framework.

Proposition 2.B: the megaproject’s investors and other critical stakeholders govern

the critical SPEs.

To a large extent, the following enforcing instruments determine the formal
governance of the critical SPEs by shareholding, shareholder agreement, article of
incorporation, loan agreement and by the other relevant enforcing instruments
predefining their purposes. Internally, the critical SPEs include the board of directors
and by the internal policies, which determine their governance. These instruments
provide the positive and negative controlling powers to the stakeholders governing

them.

Proposition 2.B.i: Usually, the PC is governed by the critical investors of the

megaproject:

a. The sponsors having a vested interest in the project exercise a negative and
positive control by mean of the shareholding, the shareholder agreement and the
board of directors,

b. The lenders exercising a relevant negative control by mean of the loan agreement;

c. The government exercising a positive control in quality of shareholder, and a

negative control through the concession and others similar enforcing instruments;
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d. Other financiers (including international development banks, multilateral

agencies, institutional investors, bond investors) have limited control on the PC.

Proposition 2.B.ii: Usually, the IVC is governed by the industrial sponsors (involved
in the delivery phase) by mean of the shareholding, the shareholder agreement, and
the board of directors. The PC might exercise a direct control (in quality of

shareholder) or a negative one, through the EPC contract.

Proposition 2.B.iii: Usually, the IVO is governed by the industrial sponsors (involved
in the operating phase) by mean of the shareholding, the shareholder agreement, and
the board of directors. The PC might exercise a direct control (in quality of

shareholder) or a negative one, through the operation and maintenance contract.

Reflection on the proposition 2.B.i-iii. The proposition 2.B lies on the two traditional
project governance perspectives, namely: the transactional (Section 4.5.1) and the
inter-organisational perspective (Section 4.5.2). In particular, the proposition builds
upon corporate governance and expands toward those enforceable instruments
constraining the governance of SPEs. The research acknowledges that traditional
corporate structures only partially fit with the specific nature of SPEs. SPEs are not
common corporations, and their governance also lies on external enforceable
instruments, including shareholder agreement, loan agreement, etc. This is a strong
exception of the traditional corporate governance assumptions. In normal corporations,
external contracts do not change their governance, with limited exceptions such as the
shareholder agreement. The research shows that corporate governance assumptions are
only partially respected in SPEs. Therefore, a question arises about whether traditional

corporate governance theories (Section 4.3) are still applicable to SPEs.

Some governance theories are sufficiently general to be applied directly to SPEs, such
as the institutional, the rational choice and the contingency theories, which also
informed the development of proposition 2.B. Other corporate theories are less likely
to be directly applied: these are the agency theory, the shareholder and the stakeholder
theory.
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The research directly employed some of these theories (Section 4.3) as they provided
the “theoretical lenses” to investigate governance. In particular, the regulative pillar of
the institutional theory and the transaction cost perspective enabled the author to

identify the SPE-network as a critical construct for this research (Section 6.3).

The rational choice and contingency theories were implied as assumptions for the
research. In fact, the research focuses on formal governance and does not consider
other aspects that fall outside rational choice theory, such as the social or
psychological elements of governance (i.e. the informal governance). The contingency
theory is embedded in contracting, particularly in megaprojects. The narrative of the
research includes reference to special cases and exceptions, particularly concerning
the nuclear and the oil & gas sector. The author argues that the most critical challenge
for this research was to trade-off two conflicting requirements, i.e. to provide general
propositions vs being sufficiently specific concerning the technicalities of the topic.
The contingency theory supported the research in finding the most appropriate balance

between these requirements.

Thirdly, the research contributes to the following theories: (1) agency, (2) shareholder,
and (3) stakeholder (Section 4.3). These three theories were developed in the
traditional corporate context. SPEs are unconventional corporations characterised for
their limitations in time and scope, together with the formal restrictions affecting their
decision-making. The research shows that the application of these three theories is very

different in SPEs compared to normal corporations.

Concerning the agency theory this research provides relevant insights. Traditionally,
the agency theory has been focusing on the misalignment of interests between the
shareholders and managers of corporations. However, the experts interviewed did not
mention this aspect as particularly critical for SPEs. The misalignment of interests
between the shareholders of the SPE and the appointed managers is less significant in
SPEs than in regular corporations. This is due to the following reasons:
e The appointed directors work only temporarily for the SPEs, while they work for
the parent companies on a permanent basis. Therefore, the discrepancy between

objectives is reduced in SPEs;

246



7. Results (B). How SPEs influence the FGIM

e The appointed directors have limited scope for decision-making compared to the
directors of traditional corporations. This limitation is due to the constrained nature
of the SPE and the pre-defined purpose of the SPE;

e The shareholders have substantial power to oversee and replace the appointed
directors;

e The asymmetry of information between the appointed directors and the
shareholders is limited in SPEs. Typically, the shareholders have a vested interest
in the megaproject, working as main contractor, operators or in other roles.
Therefore, the shareholders view the SPE business from different perspectives,
which reduces their information gap compared to the appointed directors;

e The directors of the SPE are appointed by different organisations having (partly)
conflicting objectives. The heterogeneous composition of the board of directors
leads to a mutual checking from the directors. To some extent, the composition
between the board of directors is close to the ancient governance principle “divide
et impera” (i.e. divide and rule). The principle describes the situation where
divisions in the controlled parties (the directors in the analogy) make them weaker
and controllable in the eyes of the controlling party (the shareholders in the
analogy);

e (Concerning the PCs, the lenders oversee the decision-making of the directors

strictly.

In the existing literature, the agency theory is broader than the relationship between
sponsors and directors of a corporation (Jensen & Meckling, 1976; Mitnick, 1973;
Miiller, Shao & Pemsel, 2016; Ross, 1973). The “agency” relates to any time an agent
takes decisions on behalf of the principal. This scenario applies to several relationships
in the SPE-network. The most relevant ones concern the PC deciding on behalf of its
sponsors and investors at large. The majority shareholder directs the PC (Section
7.5.1); according to the previous discussion, there is not a critical agency problem
between majority shareholder and the appointed director deciding on its behalf.
Formally, there might be an agency between the majority shareholder (agent) and the
minority one (principal). However, the effective collaboration in the SPE context is
critical, and the interviewees emphasised the role of collaboration and reputation. In

addition to that, minority shareholders might have special veto powers, either
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individually or jointly. Potentially, a further agency applies between lenders
(principal) and sponsors (agents). However, the research shows that lenders have
strong “negative” control towards the PC due to the provisions introduced in the loan

agreement and security package (Section 7.5.1 - loan agreement).

Two additional agencies could be critical in PCs:

e The agency between the stakeholders of the SPE-network (agent) and the other
stakeholders involved in megaprojects (principal);

e The agency between the Government (principal) and private investors (agents),

including sponsors and lenders.

These agencies are briefly discussed below. Further research is ultimately required to

examine the relevance of these agencies for SPE.

Firstly, the agency between participants to SPE-network (agents) and the other
megaproject stakeholders (principal) arises because of the asymmetry of information
and the unbalanced bargaining power. SPE-networks require systemic negotiation and
design because the enforcing instruments are mutually interconnected. Consequently,
the design and negotiation of the SPE-network determine an inner-circle of critical
megaproject stakeholders shaping FGIM. The enforcing instruments are then kept
confidential, and the megaproject’s investors govern the SPE-network (Section 7.5.1).
Conversely, many other stakeholders participating in the megaprojects have limited
information and access to the central decision-making. Together, members of the SPE-
network have stronger bargaining powers and can impose decisions for whole supply

chains interconnected to the SPE-network (Section 7.4).

Secondly, project finance is often criticised for its limited ability to serve the public
interest (National Audit Office, 2013, 2011a, 2010, 2006, 2003), which is partly
explained by an agency problem between the Government (principals) and private
investors (agents). Often, project finance is criticised for the unbalanced attribution of
risk between the public and private stakeholders. In the case of negative megaproject
performance, the loss is absorbed by the public while, in the case of positive

performance, the profit is shared by the private sponsors, and stakeholders at large.
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Additionally, project finance is criticised for specific mechanisms such as the
“refinancing of debt” after construction. According to this mechanism, the sponsors
refinance the debt at the end of construction because the perceived risk by lenders is
significantly lower than at the beginning of the project. This mechanism leads to large
profit for sponsors, and it is heavily criticised by opponents of project finance. The
early version of the Private Finance Initiative (PFI) in the UK suffered criticism for
the poor attribution of risk and refinancing. To overcome these problems, a new
version of PFI called “Private Finance 2” (PF2) was established in 2012 (GOV.UK,
2012). One of the critical amendments introduced by PF2 was the direct involvement
of the Government in the governance of PC. PF2 encourages the participation of the
government as a shareholder to the PC. This remedy overcomes the agency problem
of original PFI approaches. In particular, the remedy brings the Government into the
inner SPE-network circle, allowing it to access confidential information and

participate in the FGIM.

Concerning (2) shareholder and (3) stakeholder theories, their application to the SPE
context is controversial and hardly generalisable. In traditional corporate governance,
shareholder theory states that the purpose of the corporation is to maximise the return
on equity. The stakeholder theory extended the purpose of the corporation to all
relevant stakeholders. Whether the theories apply to SPEs depends on the type of SPE
considered. Some SPEs are incorporated for purposes other than profits, and with one
or more functions (as described in Section 6.4.3). In other examples of SPEs, the
external stakeholders are predominant compared to the shareholders; this is
demonstrated by fiduciary SPEs employing trusts. During the period of repayment of
debt, the PC is bound to the interest of lenders more pervasively compared to the ones
of shareholders. Other SPEs are more similar to normal corporations, and the
shareholders have greater control compared to other stakeholders, e.g. IVC and IVO.
Although it is not possible to generalise about all possible SPEs, the research
demonstrated a clear difference between SPEs and traditional corporations. In SPEs,
the application of shareholder and stakeholder theory is more explicit and
predetermined compared to traditional corporations. The trade-offs between
shareholder and stakeholder objectives are negotiated explicitly and pre-agreed at the

time the SPE is incorporated.
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Proposition 2.C: Critical SPEs govern critical parts of the SPE-network on behalf of

their sponsors. Consequently, critical SPEs govern critical parts of the megaproject.

Proposition 2.C.i: Usually, the PC controls indirectly and negatively the industrial
sponsors by mean of the unilateral provisions included in the project development
package. In particular, the PC oversight the construction and operation of the
megaproject. Sometimes, the PC directly controls the IVC and the IVO in quality of

SpOnSors.

Proposition 2.C.ii: Usually, the IVC controls positively, or manage directly, the

delivery of the megaproject. Often, the [VC includes the project manager and his team.

Proposition 2.C.iii: Usually, the IVO manages the O&M of the infrastructure

megaprojects directly.

Reflection on the proposition 2.C (i-iii). The proposition 2.C focuses on the SPE-
network. The propositions are based on the mapping of both the positive and negative
control derived from enforceable instruments. The concepts of direct and indirect
control emerged inductively from the application of the RAIGT. Both public and
corporate governance (Section 4.2) consider the checks and balances associated with
decision makers. This perspective is consistent with the structural view characterising
organisations. The project management literature does not consider this approach
extensively. While the structural view is often applied, both for the transactional
(Section 4.5.1) and inter-organisational (Section 4.5.2) governance perspectives, the
focus is more on project organising rather than the mapping of actual decision-making
power. Similarly, stakeholder maps are often applied in project management.
However, these maps fail to recognise the actual controlling powers exercised via the
contracting network. The Proposition 2.B and 2.C streamline how the controlling
powers (either positive and negative) are exercised via the SPE-network. Together, the
propositions 2.B and 2.C highlight the governance role exercised by critical SPEs. This
research explains how critical SPEs exercise relevant controlling power toward the

SPE-network (i.e. proposition 2.C), and how these SPES are controlled by critical
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stakeholders (i.e. proposition 2.B), e.g. sponsors, lenders and the government. These

propositions address the RO4.

The results of this research are systematic and multidisciplinary and provide relevant
insights about the FGIM for practitioners and academics. The perspective employed
can be applied to alternative contracting approaches for a deeper understanding of the

FGIM.
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8. Conclusion

8.1. Chapter Overview

This Chapter addresses the conclusion of the thesis. Section 8.2 summarises the gap
in knowledge and its relevance, as well as the research aim and objectives. Section 8.3
describes how the research results addressed the four research objectives. Section 8.4
summarises the conclusions of this thesis. Section 8.5 illustrates how the research met
the rigour criteria employed for the pragmatist-interpretative paradigm. Section 8.6
highlights the contribution to knowledge and the theoretical implications. Section 8.7
describes the practical implications of the study. Section 8.8 highlights the relevance

of the research, and Section 8.9 describes areas to be further investigated.
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8.2. Gap in knowledge, research aim and objectives

Recent research conducted by the Megaproject COST Action emphasised the
relevance of Special Purpose Entities (SPEs) for the performance of infrastructure
megaproject. The term “SPE” is frequently cited in project management and
infrastructure research, particularly concerning Public Private Partnerships (PPPs) and
Project Finance (PF), as described in Chapter 3. However, the project management
literature does not focus extensively on the role of SPEs for megaprojects. The author
found that the term “SPE” is often deemed a technical instrument for aspects such as

accounting and financing.

This thesis confirms the gap in knowledge concerning the role played by SPEs for the
Formal Governance of Infrastructure Megaprojects (FGIM). This research included
an extensive literature review concerning megaprojects and their performance
(Chapter 2), the governance of projects and megaprojects (Chapter 4), SPEs and their
adoption in megaprojects (Chapter 3). At the beginning of the research, the author
conducted a bibliometric analysis to map the state of the art of SPE literature (Sainati,
Brookes & Locatelli, 2017). The literature review and the bibliometric analysis

confirmed the gap in knowledge regarding the role played by SPEs in the FGIM.

Consistently with the Megaproject COST Action, the author argued that the
governance roles of SPEs in megaprojects is a relevant topic for the effective delivery
of megaproject. When employed, SPEs are linked by contracts (or other enforcing
instruments) to the most critical institutional stakeholders, including investors, the
Government and first tier contractors. The SPEs’ position in the contracting network
suggested a relevant role for the FGIM, i.e. SPEs interposing the most critical
megaproject stakeholders. The result of the research confirmed the relevance of SPEs

for the FGIM (Chapters 7, 8).

The broader literature about SPEs is about the structured finance and tax optimisation.
In this context, SPEs are analysed for their legal and accounting proprieties. The author
found that formal perspective is consistent across the existing domains of knowledge
considered. Consistently the research focused on the FGIM; this choice is consistent

with neo-classical economics. In describing the complex economic phenomenon, neo-
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classical economics focuses on the formal aspects and introduces relevant simplifying
assumptions to formulate more general theories, e.g. rational decision-makers
inefficient markets.

The identification of the relevant gap in knowledge, and the pragmatic perspective
assumed by the author led to the formulation of the following research aim and

objectives:

Research Aim: To identify how SPEs influence the FGIM.

Research Objectives (ROs):
1. Provide a classification of the existing types of SPE;
Identify which types of SPE play a role in the FGIM;

Identify the functions provided by SPEs for infrastructure megaprojects;

> »n

Develop a theory that explains how SPEs influence the FGIM.

8.3. Summary of the results
The following subsections summarise the results of the research consistently with the
ROs. RO1 to RO3 are instrumental to RO4, which focuses on the ultimate deliverable

of the research, i.e. a governance theory.

8.3.1. RO1 - To provide a classification of the existing types of SPE

The SPE is a legal construct that can be applied to a wide range of organisations and

industries. Concerning the first RO, this research makes three main contributions.

Firstly, this research provides a “universal” definition of SPEs that applies to the
different contexts and fields, including project management. The proposed definition
of an SPE is: “a fenced organisation having limited pre-defined purposes and a legal

personality” (Sainati, Brookes & Locatelli, 2017).

Secondly, the research proposes a general classification for SPEs. The classification
is based on nine main features, namely: legal status, lifetime, purposes, activities,
capabilities assets and liabilities, financial structure, risk characterisation, ownership
and control, reporting and accounting, and venue. For each feature, the classification

provides the most common options; for example, the legal status of SPEs is usually:

254



8. Conclusion

limited liability companies, corporation, general partnership!!, limited liability
partnership, mutual fund, or trust. This classification considers all possible types of

SPEs, and it is not limited to the ones involved in infrastructure megaprojects.

Thirdly, the research provides a specific classification for SPEs involved in
infrastructure megaprojects. This classification identifies five main types of SPEs:
Industrial Vehicle (IV), Project Company (PC), intermediate SPEs and jurisdictional
shell companies. These types are not mutually exclusive, and there are examples of
SPEs that combine the proprieties of multiple types into a single entity. This specific
classification enabled the author to distinguish between different organisations that are

conventionally (in the literature) grouped under the common name of SPE.

8.3.2. RO2 - To identify which types of SPE play a role in the FGIM

The specific classification of SPEs enabled the author to identify the types of SPEs
playing a relevant governance role; i.e. PC and the IV. These types of SPEs are called
“critical SPEs” to distinguish them from the other types that are not relevant to the
FGIM. These other types of SPE can affect the FGIM indirectly because, for example,
they provide the link(s) to specific jurisdictions. However, their influence on the FGIM

is negligible. Therefore, the research focused on the PC and IV.

8.3.3. RO3 - To identify the functions provided by SPEs for infrastructure

megaprojects

The research describes the general functions of SPEs for infrastructure megaprojects;

in particular, the research provides three perspectives:

1. General functions provided by SPEs in quality of legal constructs;

2. General functions provided by SPEs as an element of the contracting network. The
research introduces the concept of SPE-network that is instrumental to the
research, particularly concerning RO4. This second perspective focuses on the
SPE-network defined as: “the network comprising the critical SPEs and the
institutional stakeholders interconnected to them by means of enforceable

instruments.”

1 Only in those jurisdictions where the partnership has legal personality.
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3. General functions provided by the SPEs in quality of organisation.

Firstly, the research described the general functions of SPEs in quality of legal
constructs. The following fourteen functions were identified: (1) establish contractual
relationships, (2) collect funds, (3) own assets, (4) hire people, (5) ease the transfer of
ownership, (6) provide multiple ownership structures, (7) limit and constrain the use
of specific assets, (8) limit and constrain the repayment of its associated liabilities, (9)
limit and constrain the scope and the management of specific activities, (10) limit and
constrain the capacity of establishing further contractual relationships, (11) isolate
assets and liabilities, (12) isolate formal responsibilities, (13) isolate risks, and (14)

provide access to a specific legislation and jurisdiction.

Secondly, the research identified the general functions provided by SPEs as an element
of the SPE-network, namely: (1) channelling risk and responsibilities, (2) channelling
assets and funds, (3) transforming risks profiles, and (4) clustering and

institutionalising multiple stakeholders.

Thirdly, the research identified the general functions provided by the SPEs in quality
of organisation, namely: (1) performing activities, (2) managing activities, (3)

administrating contracts, and (4) governing.

These functions are further described in relation to the types of SPEs identified by
RO1, in particular for the PC, the IV, the intermediate SPEs and jurisdictional shell
companies. Finally, the functions related to the FGIM were further explained when
addressing RO4. This further explanation concerns only the critical SPEs; in particular

the PC and the two IVs (i.e. the IVC and the IVO).

8.3.4. RO4 - To develop a theory that explains how SPEs influence the

FGIM

Chapter 7 described the theory addressing RO4, which explained how SPEs influence
the FGIM. The theory employed concepts and propositions associated with RO1-RO3.

In particular, the theory focused exclusively on the types of SPEs that are critical for
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the FGIM (RO1-R0O2). The theory built on specific functional aspects of critical SPEs
(RO3).

Particularly relevant are the functions derived from the SPEs, as a special element of
the contracting network. This research described the functions SPEs by adopting three
main perspectives, i.e. functions derived from the SPE in quality of:

e legal construct;

e clement of the SPE-network;

e of organisation.

The theory object of the study focused on the second perspective, namely the SPE in
quality of element of the contracting network. This perspective is consistent with the

transactional view available in the governance literature.

The author investigated the governance role of SPEs by focusing on the transactional
perspective in contracting networks. In defining the contracting network, the author
employed legal definitions. The author focused on the contracting agents having legal
personality, i.e. institutionalised stakeholders. The only relations considered were the
ones based on the notion of “enforcing instruments” that is a generalisation of
contracts. The application of the RAIGT allowed the author to focus on the relevant
portion of the contracting network; i.e. the SPE-network that is defined as: “the
network comprising of the critical SPEs and the institutional stakeholders

interconnected to them by means of enforceable instruments.”

SPE-networks can have a variety of configurations. The proposed theory focused on
one configuration deemed to be sufficiently representative and explanatory of the
governance mechanisms. The author considered the case, typical of infrastructure
megaprojects, where the PC acts a project owner, the IVC as the main contractor and
the IVO as the operator of the infrastructure. The configuration includes a variety of
enforcing instruments, including: the shareholder agreement, the loan agreement, the
Government concession, the offtake contract (considered in general terms as a
mechanism to secure the revenue stream of the PC), the EPC contract, the operation

and maintenance contract, and the direct agreement.
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The delivering theory considered the interaction of different enforcing instruments and
their implication for the FGIM. In particular, the theory assessed three main
perspectives: (1) How enforcing instruments assign specific megaproject roles to
critical SPE, (2) how critical SPEs are governed by megaproject investors, and (3)

how critical SPEs govern the SPE-network on behalf of their investors.

8.4. Concluding remarks

This research provides six main concluding remarks: (1) the term SPE alone is almost
meaningless because too generic, (2) SPEs are formal instruments, (3) only some types
of SPE are relevant for the governance of FGIM, (4) critical SPEs are contractual hubs
governing infrastructure megaprojects, (5) lenders play a relevant governance role in
megaprojects through SPEs, (6) the conflict of interest of appointed directors is one of

the most significant governance challenges for SPEs in megaprojects.

(1) The term SPE alone is almost meaningless because too generic.

This research highlighted that there is a wide range of organisations which can be
labelled as SPE. Some SPEs are merely incorporated companies with neither
personnel, physical venue or management; these SPEs are just formal instruments
exploiting the legal personality (provided by the incorporating vehicle) to enclose and
isolate specific assets or liabilities. Other types of SPE are large organisations used to
either build or operate infrastructure megaprojects. SPEs are employed in a variety of
sectors, mainly for financial, accounting and tax related applications. In practice, SPEs
can be too many things, and the term itself is far too generic to characterise specific
types of organisations. In the project management literature, the term SPE is abused
as it seems to indicate a particular type of organisation. This research showed that
there are different types of SPEs having very different functions for infrastructure
megaprojects. This research helped to recognise and distinguish alternative types of

SPEs reducing the ambiguity associated with these organisations.

(2) SPEs are hybrid instruments.
SPEs are characterised by both the incorporating vehicles, and the additional formal
instruments limiting their purpose, e.g. contracts, concessions. The incorporating

vehicles alone are not sufficient to understand the formal governance of SPEs.
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Therefore, SPEs are neither corporations nor contracts, but a combination of the two.
Like corporations, SPEs have legal personality and can own assets, establish
contractual relationships, etc. Like contracts, SPEs are embedded in economic
transactions, and their existence is subordinated to predefined purposes. SPEs can
combine the features of corporations and contracts in a very flexible way, making them
versatile instruments. Concerning the FGIM, SPEs can frame ad hoc structures and
processes accommodating the bespoke characteristics of infrastructure megaprojects.
This research recognises the potential and versatility of SPEs, and it provides the

theoretical lenses to understand and investigate further their role for megaprojects.

(3) Only some types of SPE are relevant for the governance of FGIM.

This research showed that only some types of SPEs are relevant for the FGIM, the
critical SPEs, i.e. PCs and I'Vs. PCs are widely used to collect the finance and to secure
the revenue stream for infrastructure megaprojects. PCs tend to have substantial debt
and own the most critical assets associated with megaprojects, including the
infrastructure. When PCs are employed, sponsors use them to govern infrastructure
megaprojects. Similarly, lenders control infrastructure megaprojects indirectly
through PCs. IVs are also relevant for the FGIM when they are used. Critical
contractors govern the project delivery chain thought IVC. IVOs steer the
infrastructure supply chain during the operating phase of infrastructure megaprojects.
This research explained the mechanisms by which critical SPEs influence the FGIM.
There is tacit knowledge concerning how SPEs influence the FGIM. This research
made this knowledge explicit enhancing their understanding for both practitioners and

academics, contributing to improve the FGIM.

(4) Ciritical SPEs are contractual hubs governing infrastructure megaprojects.
Critical SPEs (i.e. PCs and 1Vs) interlink contractually the most relevant stakeholders
of infrastructure megaprojects, including sponsors, lenders, contractors, suppliers,
Governments, operators and final users. As a result, SPEs act as hubs for the
contracting network, particularly the SPE-network. Relevant information and
decisions pass through critical SPEs, which control megaprojects on behalf of their
investors. The control of critical SPEs corresponds to the govern of infrastructure
megaprojects. Sponsors and lenders control PC to govern megaproject. Similarly,

critical contractors control IVCs to steer the project delivery chain, and operators
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control IVOs to govern the infrastructure supply chain during their operation. Critical
SPEs are contractual hubs underlying the governance, as well as other aspects such as
the financing. The megaproject finances are collected and managed by the PC on
behalf of the megaprojects investors. This research explained the relevance and role
of SPEs for the FGIM enhancing their understanding and contributing to better

negotiation and design.

(5) Lenders play a relevant governance role in megaprojects through SPEs.

This research shows the relevant role that lenders might have for the FGIM. In PF,
megaprojects are financed "off-balance sheet", and most funds are provided in the
form of debt, usually by a syndicate of lenders. In this scenario lenders negatively
control the delivery and operation of the infrastructure megaproject, until the original
debt is repaid. This research showed the prominent governance role of lenders in
infrastructure megaprojects. This critical role is under-investigated in the project
management literature. The research explained how lenders control PC (and the
infrastructure megaprojects) and which formal instruments empower them. This
research clarified the role of lenders and their controlling power in infrastructure

megaprojects, enhancing transparency and understanding of the FGIM.

(6) The conflict of interest of appointed directors is one of the most significant
governance challenges for SPEs in megaprojects.

The agency problem occurring between the appointed directors of the SPE (i.e. agents)
and sponsors (i.e. principals) does not seem to be critical. The research highlighted
that the appointed directors are aligned with the interests of the sponsors who
appointed them. Conversely, the conflict of interests is a critical governance issue for
SPEs in infrastructure megaprojects. The appointed directors might be in the positions
to favour their principals at the expense of the general purposes of the SPEs. Typically,
the sponsors of SPEs are also contractors, and their interest lies on two main streams:
the return on equity in quality of sponsors, and the contract profitability in quality of
contractors. Often, the contract profitability is prominent compared to the return on
equity, which generates the conflict of interest of appointed directors. This appears to
be a significant governance problem in SPEs, and part of the formal governance of
SPEs is designed to limit this problem. This research explained the formal remedies

to this problem. This research highlighted a relevant governance issue often neglected
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in the project management literature, i.e. the conflict of interest infrastructure
megaprojesct. Furthermore, the research provided new theoretical lenses to investigate

the issue of conflict of interest in infrastructure megaprojects.

In summary, this research provided six relevant insights for the FGIM. These insights
and the detailed propositions contribute to the project governance literature in
infrastructure megaprojects. The research disclosed and explained critical governance
mechanisms of the FGIM, allowing practitioners and academic to understand the
complex architecture of FGIM when SPEs are employed. This enhanced
understanding favours further researches on a relevant topic and the better negotiation

and design of infrastructure megaprojects.

8.5. Research Rigour: reliability, and internal and external validity

This research complies with of rigour criteria considered: (1) confirmability, (2)

dependability/audibility, (3) internal consistency, and (4) transferability.

8.6. Contribution to knowledge and theoretical implications

This Section discusses how the findings of the research contributed to knowledge,
mainly in project management. The research addressed the gap in knowledge
identified in the literature review. In particular, it explained how the critical SPEs
influence the FGIM. The research provided five main contributions to knowledge,

mainly in the area of project management.

The first contribution to knowledge is a novel definition of SPE generalising
between different knowledge domains, including the financial, legal and project
management domains. The existing definitions are specific and empirical, and did not
permit generalisations about SPEs. Therefore, the existing definitions of SPEs are
heterogeneous and inconsistent with each other. The proposed definition of SPE

bridges different knowledge domains.

The second contribution to knowledge is the classification of SPEs. The research
differentiated between different types of SPEs. The research described in detail the

functions assumed by different types of SPE in infrastructure megaprojects.

261



8. Conclusion

Consistently, the research indicated the types of SPE that mostly impact on the FGIM.
This differentiation is not available in the project management literature, which does

not distinguish between very different types of SPEs.

The third contribution to knowledge lies in the identification of a meaningful unit
of analysis for investigating the FGIM. In off-balance sheet transactions, the SPE-
network is the most relevant portion of the contracting network for the FGIM. The
research showed that the SPE-network is negotiated and designed systemically. This
contribution is in contrast with the traditional governance theories in the project
management, which often focus on independent enforcing instruments and do not

recognise their compound effects.

The fourth contribution to knowledge is the identification of alternative
configurations of SPE-networks in infrastructure megaprojects. The research
identified the most common configurations and explained their governance rationales.

This contribution was not explicitly available in the literature.

The fifth contribution to knowledge is the theory describing how SPEs influence
the FGIM. The theory explains:

(A) the roles of critical SPEs within the SPE-network,

(B) how the enforceable instruments determine the governance of critical SPEs and
which megaproject stakeholders control them,

(C) how SPEs exercise their control towards the SPE-network, due to the enforcing

instruments associated with them.

The theory leverages the concept of positive and negative control derived from the
enforcing instruments. The approach is used in public and corporate governance, but
not in project management. The same approach could be used in alternative
contracting approaches and summarises the controlling powers exercised by the
contracting parties in a network. The theory is consistent with some governance
theories, in particular, the institutional, shareholder, stakeholder, rational choice,
transaction cost, and contingency theories. Other governance theories are only

partially applicable to SPEs.
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This research showed that some basic assumptions underlying the governance theories
are not fully respected, as SPEs are special corporations. Conventional corporations
have a defined structure, and their governance is assumed independent from the
contracts with external agents. This basic assumption is not respected in SPEs. The
governance of SPEs is deeply characterised by external contracts, including the
shareholder agreement, the loan agreement, public concessions and other relevant
enforcing instruments. The limited applicability of these assumptions jeopardises the
application of the traditional agency theory to SPEs. The traditional formulation of
agency theory considers the sponsors (i.e. shareholders) as principal and the appointed
directors as agents. The misalignment of interest between these agents and principals
is critical in conventional corporations but is less critical in SPEs. The extended
versions of agency theory consider additional relationships between principals and

agents.

These versions apply whenever one agent decides on behalf of others, i.e. principals.
In the legal literature, the extended versions of agency theory are often applied to the
following relationships (Kraakman et al., 2017):

e Minority shareholders (principals) vs majority shareholders (agents);

e Lenders (principals) vs shareholders (agents);

e Creditors in general (principals) vs shareholders (agents);

e Other stakeholders such as the workforce (principals) vs managers (agents).

The extended version of the agency theory is more suitable for the SPEs, particularly
for the relationship between the lenders (principal) vs shareholders (agent).
Additionally, the proposed theory emphasises another critical issue that is mainly

under-investigated in the FGIM, i.e. the conflict of interest of sponsors.

8.7. Practical implications

The research also has practical implications, as it makes explicit some implicit
governance principles in megaprojects. The systemic explanation of the FGIM, the
fundamental trade-offs and functional aspects of the enforcing instruments is a
complex and multidisciplinary topic. All interviewees confirmed that, at times,
megaproject sponsors are reluctant to adopt PPPs or project finance, because they are
far more complicated than the traditional contracting approaches. Some sponsors are

reluctant to employ a complex contracting framework they do not fully understand.
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This thesis makes explicit a systemic focus on the FGIM, explaining how off-balance
sheet megaprojects are governed. The research is intended to improve understanding
for project managers and middle managers, who, to date, may have only limited
knowledge on how off-balance sheet megaprojects are governed. It is argued that
improving their understanding will increase the likelihood of success for

megaprojects.

8.8. Relevance of the research

The relevance of the research lies in two interconnected propositions.

Firstly, the FGIM is a relevant area of study. Potentially, improvements in this area
would affect the performance of megaprojects leading to an impact on the society,
economy and environment. The research focuses on how SPEs influence the FGIM.
All interviewees emphasised the relevance of the topic because some types of SPEs
have a critical role in the FGIM. In the past, the transition from the traditional PFI to
the PF2 demonstrated the relevance of this area of study for the economy and society.
Critical SPEs are essential governance instruments in all off-balance sheet
megaprojects. These types of megaprojects are the standard in some sectors and
countries (e.g. energy and transportation in the UK), and they are becoming

increasingly widespread worldwide.

Secondly, the research contributed to the relevant area previously described. The
research disclosed governance principles and mechanisms describing how SPEs
influence the FGIM. The literature review and the interviewees confirmed that there
is tacit knowledge on this area. This research paved the way to further awareness on
the governance of off-balance sheet megaprojects. This will improve the awareness of
investors, policymakers and other stakeholders. The governance of off-balance sheet
megaprojects is far more complex and less intelligible than traditional governance
approaches. In the past, this inability to understand off-balance sheet governance acted
as a significant entry barrier for investors, governments and other stakeholders, as
emphasised by most interviewees. This thesis contributes to clarify these governance
mechanisms. This research contributes to better awareness and enhanced design of the

FGIM.
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8.9. Further Research
This thesis paves the way towards a deeper and multidisciplinary understanding of the
FGIM. The interaction with interviewees and reflection on the process highlighted

four promising future research streams.

Firstly, the research employs a structural/transactional perspective to describe the
systemic governance of the SPE-Network. This perspective emerged from the
interviewees. An alternative perspective was considered but not included in the current
thesis as it did not reach the same level of “saturation” and “cross-confirmation”. This
alternative perspective is the “process view”, which describes the decision-making
process, i.e. the input information, the decisions steps, the decision criteria, the
decision outcome. The structural perspective is complementary to the process view.
The process view provides further information concerning the sequencing of
decisions. The process view can be applied to many aspects of the research, including:
negotiation, due-diligence, design or the execution/performance of either the SPE-

network or a sub-part (e.g. the SPE, the enforcing instruments).

Secondly, there is scope for further research towards the dynamic and contingent
behaviour of SPEs and SPE-networks. This thesis acknowledges that the governance
of some SPEs evolves throughout the megaproject phases. This research also
acknowledges that some changes are pre-determined and expected, while others are
triggered by specific events such as the bankruptcy of critical stakeholders. The author
considered some case studies of dynamic evolution but did not include these results in
the thesis as it is extremely difficult to generalise about such changes. However, the
author believes that further research on both the dynamic and contingent evolutions of
the contracting network would provide meaningful information for the project
management community. These aspects of governance are largely overlooked (but

particularly important) in the design and negotiation of SPE-networks.

Thirdly, the research focuses exclusively on the formal aspects of governance.
However, the informal (or “soft”) aspects of governance would extend and
complement the results of the research. Some interviewees emphasised the relevance

of “trust” and “reputation” in off-balance sheet financing. The SPE-network is based
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on many enforceable relationships. However, the litigation is typically a "last resort"
solution. Reputation is deemed to be relevant collateral. Often stakeholders are willing
to lose money to preserve their reputation, which is of strategic importance. The author
believes that complementary research on the informal aspects of governance in SPE-
networks would be particularly relevant given the critical role of these aspects for

megaprojects.

Finally, the author’s reflection concerning the contribution to knowledge highlighted
two ‘“‘agencies”, which require further research. Firstly, the agency between the
participants to the SPE-network (agent), and the other stakeholders involved in
megaprojects (principal). Secondly, the agency between the Government (principal)
and private investors (agents). These agencies would require further empirical studies,

which is beyond the scope of this research.
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Appendix 1
Appendix 1 includes the list of interviews to be used as reference within the thesis
body text. Table 10-1 provides the list of interviews with their reference code. The
code is used as a reference similarly to bibliographic sources. To clarify the coding

system adopted by the research an illustrative example is reported as follows:

Among the others, almost all interviewees confirmed that SPEs are relevant for
governance (Appendix 1: 101-E01, 102-E02, 103-E03, 103-E04, 104-E01, 105-E02,
106-E05, 107-E06, 108-E07, 109-E08, 110-E09, 111-E10, 112-E11, 113-E12, [15-E14,
116-E15, 118-E17, 119-E18, I120-E19, I121-E2, [23-E21, 124-E22, 125-E23, 126-E24,

127-E25, 128-E26, 130-E28).

The code under brackets highlights how the statement was confirmed by the
interviewees (E01) during the first interview (101), the interviewees (E02) during the

second interview, etc. until the twentieth interviewees during the thirstiest interview.

Appendix 1 summarises a sample of quotes from the interviewees. For confidentiality
reasons, the research cannot disclose all interviews scripts from all experts. The sample
of quotes from the interviewees is classified according to the following clusters:

o Unit of Analysis.

Al. Relevance of SPEs for the governance;

A2. Unit of analysis- SPE-network;

A3. Purposes and functions of SPEs;

A4. Different types of SPEs;

AS. Configurations of the SPE-network;

O O O O O

. Governance Rationales
0 A6. Incompleteness of contracts interpretation;
A7. Single point responsibility;

AS8. Conflict of interest and remedies;

O O O

A9. Procurement;
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. Check and balances
0 Al10. Negative control of investors;
O All. Trust and reputation;
0 AIl2. Security package;
0 A13. De-risking the project company;
. Governance design instruments
A14. Shareholding;
A15. Shareholder agreement;
A16. Loan agreement;
Al7. Board of directors;

A18. Internal policies;

O O O O o o

A19. Article of incorporation;

° Context.

0 A20. Context;

The sample of quotes is not exhaustive because, for confidential reasons, some
interviewees are not disclosable. The author agrees not to the disclosure of the
transcripts entirely and to protect the identity of interviewees and their associated
organisations. This was also imposed by the Ethical form obtained at the University of

Leeds.

The sample includes direct quotes as highlighted in italic and with the quotation marks.
For some interviews, the audio record was not available either because the interviewee
did not accept to be recorded. In such circumstances, the quotes are indirect and
derived from the notes taken by the author. The apteryx symbol indicates a reference
to written documents that were collected in association to the interview. Particularly,
the E02 (Appendix 1: 102-E02) wrote a lengthy document in repose to a general
questions sent by email after the meeting (102), namely “which questions provide SPEs

for the infrastructure megaprojects?”
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Date Code Code
Code Interview Interview interview Interviewees

101-E1 21/05/2014 101 El
102-E2 11/11/2014 102 E2
103-E3 E3
103-F4 26/03/2015 103 E4
104-E1 21/04/2015 104 El
105-E2 28/04/2015 105 E2
106-E5 22/06/2015 106 E5
107-E6 23/06/2015 107 E6
108-E7 25/06/2015 108 E7
109-E8 26/06/2015 109 ES8
110-E9 29/06/2015 110 E9

111-E10 08/07/2015 111 E10
112-E11 09/07/2015 112 Ell
113-E12 14/07/2015 113 E12
H4-E13- 15/07.2015 H4 ==
115-E14 20/07/2015 115 El4
116-E15 21/07/2015 116 El15
117-E16 30/07/2015 117 El6
118-E17 26/08/2015 118 E17
119-E18 14/10/2015 119 E18
120-E19 19/10/2015 120 E19
121-E2 30/10/2015 121 E2

122-E20- 08/04/.2016 122 =0
123-E21 13/05/2016 123 E21
124-E22 16/06/2016 124 E22
125-E23 17/06/2016 125 E23
126-E24 10/07/2016 126 E24
127-E25 14/10/2016 127 E25
128-E26 01/11/2016 128 E26
129-E27 16/11/2016 129 E27
130-E28 18/11/2016 130 E28

Table 10-1: List of interviews
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Unity of Analysis

Relevance of SPEs for the governance

108

EO7: “I think they affect it to a great extent. Because when you establish and SPV you have to identify the board
of directors. And they also agree what powers, the board of directors, are delegating to, for instance, the project
manager of the chief executive of the SPV. And therefore what powers are reserved to the board.

Ad of course at the board level, you have people representing the different investors.”

I11:

E10: “From one side, the SPV objective is to make money. The other party in infrastructure should be to provide
good quality service, more efficiently than the state itself. That's basically mean that there is an inherent conflict
between the two parties. However, the banks balance that's out. Because the banks can only get their money
back if the service is delivered. From one side, you might think the lenders on the same side of the SPV's
shareholders. They have got a common interest in the public sector as well, because if the service isn't provided
with the money won't be there. And the banks only interest is getting their capital back plus the interest that was
agreed in the various contract documents. So you have these three parties who are aligned in the most unnatural
way, but it is hugely successful.”

E10: “everybody who tried to do differently has failed all over the world. So, I come to a conclusion that this
kind of approach is the one that succeed. In the same way that we might not like capitalism but there is no other
system in the world that ever been particularly successful for a long time. You know, It may be not perfect but
is the one that delivers.”

112

E11: “It is critically important to whether the project... its one of the, it is one of the very important factors to
whether a project will succeed, and to what degree it will succeed, so what problems it has and where it will
fail or not. so, why do I say that? I mean, on the assumption that the project governance package and the SPV
is set up. and on the working assumption that it is commercially and financially viable.”

117

El6: “My answer is simply yes. Usually, the SPV has a large finical input...I think it is normal I think an SPV
to have a major representation, or a significant representation from bankers, or financiers. When it comes to
the governance within an SPV, that aspect of it, often it determines both the shape of the project and how it is
governed from the SPV as owner and sometimes as an operator.”

[...]

E16: “What it shows is that the way the SPV is governed, or the governance of the SPV, often will determine
whether the project is successful or not.”

E16: “Generally it is a good way of delivering the project. But, [ would clarify that answer by saying that a
project has to have its own life, If I can call like that. If you are talking about a project who has robust revenue
stream, and that is either a transport project or a piece of infrastructure, which the SPV is able to manage in
terms of the revenue stream than I think it works extremely well. Where I do get very worry is where the SPV
model is often used in a situation where there is not a robust revenue stream. And the revenue stream is what I
call a contrived revenue stream.”

[...]

E16: “There were schemes, particularly for schools where the SPV would take over the construction of the
school, and indeed the running of the school. And its revenue stream would be based on a return per caipta, or
per people, in the school in the period of 20 years or similar. So I am just trying to use it as an example of what
1 would call a robust revenue stream, where you have got physical money going into a project. As compared
with a contrived revenue stream. Personally, I don't like and I don't think that SPV should be used for that
purpose.”

Unit of analysis- SPE-network

101

EO1 suggests to define more in detail both:

* Megaproject performance: how can you define Megaproject performance? Are you looking for quantitative
metrics?
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« SPE governance: what does it mean project governance? At which level do you want to focus on?

EO01 mentions some possible levels of governance:

o Number of organisations involved into the SPE

o SPE procedures

o Management structure

EO1 emphasises that the understanding of the SPE may be different depending on the level of governance
considered.

102+

E02: “The SPE is not limited to one vehicle but describes the totality of the project vehicles that relate to the
support of financing of the project. The securities in such multi-vehicle may be “stapled together” to create a
proportionate ownership interest in the overall project, or not.

Note that often people structure deals using the phrase “limited purpose entity or group” (LPE) where the
enabling entities may include SPEs for issuing, asset owning (with or without subsidiaries) and a separate
operating company.

In both a simple ownership structure SPE or more complicated LPE (together “ SPV”) the SPV will own the
project assets i.e. be party to any Concession or Master Project Agreement with for example the relevant
Government Entity, enter into the relevant Project and Security Agreements and be the beneficiary of any
liquidity buffers or compensating liquidity contributions such as conditional equity which might trigger from
specified events or circumstances (risk events) which might trigger such contingent sponsor or third party
support.”

Purposes and functions of SPEs

102*

E02: “ds indicated in the introduction, this is a function of how much the SPE performs itself and how much it
administers.

Depending on the underlying nature of the Project (e.g. whether it is a new asset or transformation of an existing
asset) it will need an operational strategy proportionate to the purpose. All projects have standard and bespoke
characteristics. All operations require that managers can:

o Create/Import/Adapt Process - under heavy contractual constraint
0 Manage Process — with many interfaces and stakeholders

The operations function is the co-ordination and effectiveness of resources and managing the interfaces with
those matters that are self-performed and those matters which are sub-contracted.

The strategy decision will be based upon the likely efficiency and effectiveness of the operations and an impact
assessment of the quality of the decision making from the very beginning will reduce the overall costs of delivery
and)/or increase the revenue and reduce the use of the risk contingency to a minimum.

In particular this is very relevant to life-cycle, heavy maintenance decision making. There will be significant
capital built into the capital structure to allow for this and there is great opportunity and vulnerability — in
particular to future investors returns, depending on the quality of this decision making.

All of the above improve the free cash flow and give options for further investment in the community.

A fully resourced substantially self-performing SPE will have budgeted to attract marketing and technical staff’
and will have to have made, and will continue to make, operational decisions relating to service delivery,
resourcing, systems and supporting stakeholder engagement.

A fully functioning SPE therefore has to have the right level of quality of people and leadership.

o Executive Directors: day to day responsibility — sanctioned by all Shareholders, often Lenders

o Non-Executive Directors: certain PPP transactions

o Directors Duties established — contract and law, remuneration etc — most important thing is usually deal team
supporting for three months and producing an idiots guide to the SPC of the documentation, time periods and
controls; management information checklist.

o Finance Systems and ability to drawdown money and control payments — should all be in place quickly,
theoretically there should be a dry-run before financial close and go-live. I always negotiated a special period
for first drawdown — the last thing you want is a Turnkey Contractor’s claim arriving by not paying the first
payment, often 15% on time.

* Controls - Decision Rights Technical, Cost, Management
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o Audit and Accountability — in the shareholders Agreement, issue is usually co-ordination of internal audit
rights as well as choice of firm for external audit

o Internal Controls and Risk Management — control environment to add detail to the contractual obligations
establishment and maintenance. Risk Management is at the heart of the Project and the Risk Registers have to
become operational registers very quickly.

o Social and Ethical Values and normative behaviour have to be established in the mobilisation period leading
to close and quickly thereafter. The Codes of Ethics etc will be in the schedules to the Shareholders Agreement
but have to become real quickly.

o New team — be clear on the RASCI (Responsibilities, Accountabilities, Shared, Consulted, Informed) and
follow the new team — forming, storming, norming and performing cycle. Often different nationalities,
experience levels and systems. It takes time and leadership and you can never start too early to get the team
shadow running before financial close — particularly if taking over existing assets and not just Greenfield.”

103

E03: “Why do we structure. Why is this form of financing available? What is it? What's the point of doing in
this way? It is high leverage, so a lot of the debt comes from financing institutions. When the deal is structured
in this way, it is highly and tightly controlled, even if'it is all about the revenue stream, they don't take security
over the asset itself, they can't provide exceptionally cheap.

So in terms of pricing, typically project financing is normally the cheapest. Corporate lending, the on balance
sheet lending, is normally the most expensive. and the, sort of asset financing is probably in between, broadly
speaking. So it is a very efficient way of lending, or financially structuring a project. But with it comes the price,
which is very highly controlled, very inflexible; and then to do it, you create a SPE who's structured in this way.
The benefit of the SPE, the SPE is a product of financing something in this way.”

105

E02: “If you speak to a lawyer, they would focus on the functionality. They would go for a checklist of functions
of the SPVs. If you step back and you ask, what is the purpose? The purpose is to deliver the project, in a certain
way. The biggest question, the difficult question that people in the business are focusing with, is about the
purpose. The SPE, for a megaproject, is the only vehicle with the minimum amount of functionality for the total
project perspective, to enable the purposes of the different stakeholders to be achieved.

[..]

E02: “The key driver there, is to structure it in some way for it not to be on the balance sheet. So your choice of
vehicle has to meet that design criteria. Purpose and the design criteria come together as certain constraint if
you like.”

107
EQ07: “In other markets, I saw SPVs for entering in new markets for new sales. Penetrate new market.”

I11:
E10: “The purpose is usually to keep the cash flow and the guarantees of the parent companies off balance
sheet.”

E10: “This is part of the,..., and of course if it is using project finance, non-recourse finance, this is very
important. Otherwise, there is no point in doing it. This is generally how I see it. You might not agree with
everything either, but... it is a single purpose company, probably for a long period of time to be fair, but it
doesn't have the same incentives that a conventional company has. Therefore for the motives of its manager
have to be treated differently from a conventional business.”

E10: “Yes, I mean there are all sort of other things that come into that. But usually, the reason for having a
Special Purpose Vehicle is financial, instead of doing the same things with the same people in a different form
of contracting.”

[..]

E10: “you probably know already, it largely dated back to the introduction of project finance, non-recourse
finance, in the oil industry in the North Sea. Designed by Americans for funding the off-shore facilities in the
North Sea. That's really is the modern approach. In project Finance was about forever, but the high-risk version
of the whole thing that we see today, and it was very much to avoid the sort of issue that xxx has just suffered in
Golf of Mexico, to be honest. It was to place the high risks in a separate entity, but still to have the level of
control that the operator wanted. And also for the banks to have the control the needed. The SPV doesn't use
the company money other than the shareholder equity, that they try to keep as small as possible. For the reason
that in most modern society, you get tax benefits by having lots of debt.”
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[...]

E10: “Because of the sort of history of ... that you probably know already, it largely dated back to the
introduction of project finance, non-recourse finance, in the oil industry in the North Sea. Designed by
Americans for funding the off-shore facilities in the North Sea. That's really is the modern approach. In project
Finance was about forever, but the high-risk version of the whole thing that we see today, and it was very much
to avoid the sort of issue that xxx has just suffered in Golf of Mexico, to be honest. It was to place the high risks
in a separate entity, but still to have the level of control that the operator wanted. And also for the banks to have
the control the needed. The SPV doesn't use the company money other than the shareholder equity, that they try
to keep as small as possible. For the reason that in most modern society, you get tax benefits by having lots of
debt. The SPV, very often is something that the banks insist as well, but they will have rights over the bank
accounts and assets for the SPV. On the other side of it, ... SPV is designed by private sector enterprises not as
a vehicle to deliver public infrastructure. But with PFI and other PPP approaches, it became the vehicle to ...
Now, from the public side, if they are intelligent, if they are looking after the public and they are not corrupt, [
am afraid, lots of public officials are corrupt all over the world. Their objectives is to guarantee day in, day out,
high-quality delivery of whatever service that used to be, or might be provided, by public entity.

So from one side the SPV objective is to make money. The other party in infrastructure should be to provide
good quality service, more efficiently than the state itself.”

115
E14: SPVs are designed primarily for taxes and accounting purposes

Different types of SPEs

102*

E02: “In terms of operational obligations, and to the extent these are not back to back with sub-contractors, the
lenders will seek to have third-party expert advice to ensure that, depending on the complexity of the operations,
the right resources and experience is made available to or is within the OpsCo consistent with their residual
obligations.”

[...]

E02: “Yes some types of SPEs can be very important for the governance of megaprojects.”

103
E03: “Sometimes the EPC is a Joint Venture, a major construction joint venture. Sometimes are unincorporated.
Sometimes incorporated. Often they are incorporated as SPV”

106

EOQ5: “The thing is, you know, typically, the first..the the...so, you have probably heard about this,sometimes we
self-perform the operation. So then you have what they call set-up. SPV, so we would, you know, set up the an
operation with maybe 100-150 people employed, and even the type of project, so, or in stance, our, we have a
toll road down in xxxx outsource the operation: so you have an operator and that is responsible for the
operation, performs loans and contracts, and in that case you probably have and SPV running up with 6-7
employees and 12 during the construction, when it gets a little more over-sized, when, you know, you have
engineer. But basically, so, I think, ehm, you know, if you have 7 employees or 120, obviously you need, you
know, a heavier governance structure, being in the biggest company.”

I11

E10: Sometimes, the SPV is incorporated to build the infrastructure. Typically, it assumes the role of the main
contractor for the megaproject.

E10: “Exactly! Probably more of them have no staff. Because the SPV subcontract as much as possible because
the banks don't want the SPV to take on any risk. Risk is a commodity just like anything else. Now, the propension
to absorb risk is purely the ability to pay for things to going wrong. If you have an SPV where the only thing is
the shareholder equity, which is a tiny part of it,... lenders don't want the risk to be placed where there is a lot
of money to be taken away. So again, this risk contracted. You have the contractor, the operator, their
subcontractors. Their subcontractors have the insurance company one way or another. And before you know it,
this SPV to deliver a road, has the risk dispersed all over the economy, maybe in several countries.

1t is an interesting area you are looking at.”

115
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E14: You have a single SPV that carries out the project. Separate finance SPV and then leads to the project
company, construction SPV, JV consortium. There are different Types of SPVs carrying out different functions.

E14: Some SPVs perform industrial activities such as the construction or the operation of the infrastructure.

E14: Other SPVs intermediate and interpose other contracting agents including other SPVs. [...] like in mergers
and acquisitions, some SPVs are used to optimise specific transactions such as the purchase of the target
company. In project financing, some “intermediating SPVs” can be used to separate the sponsors from the proper
SPV used to finance. These “intermediating SPVs” enhance the application of the bankruptcy remoteness
principle for the main SPV. Besides, they can be used in certain jurisdictions to realise off-balance sheet
vehicles.

116

E15: “We had SPV-xxxx which the seats shareholder that was the umbrella company, also responsible for the
overall financing for the authority engineering, the Europen Commission and the regulatory authorities, and
then we had, if you call it the “satellites” that were the nation xxx companies, in xxx, xXxx, xxx, xxx, etc. These
national companies have the national footprint in the country to built with the regional governments, the
landowners, with farmers, with municipalities, with majors, etc. Because there you have to bring in people with
native language and with knowledge and understanding of the regional problems etc.”

124

E22: Some SPEs are incorporated purely for jurisdictional and reasons. Sometimes this is required by the Law.
In the Islamic countries, you are required to incorporate the SPV in the country where you develop the
infrastructure.

Governance design Rationales

Configurations SPE networks

103
E03: “Typical scheme is the financial SPE plus an existing EPC contractor and an existing Operator. The SPE
serves centre a single point of responsibility for all the parties”.

[...]

E03: “SPEs will be formed by a number of interested parties. Lets do a motorway.

You are going to have:

1. Government entity , in the UK there was the highway agency (now highways England). They may decide they
want to protect tenders and the ongoing maintenance of the new highway. They realise there a demand for
something. The need to engage to somebody to built the motorway and look after for a period of time.

2. When the opportunity arises, companies that develop motorways and funds the provision of motorways will
com together (in one form or another) because they are interested in tendering. Typically, the ownership of the
SPV will be: and EPC(typically, not in al cases), and Operator, and institutional investors (which are not
interested in senior debt but in equity).

The SPV will be created.”

[...]

E03: “There will be the contract between the government entity and the SPV: the concession. It specifies what
the government wants, and how much they will pay in revenue; and all the circumstances where they can
terminate, and all the rest of it...”

E04: “In theory you can do anything. If you have got the power to do that. Whether to tell you what is the role
of the SPEs, I don’t know. Because in scenario where you have to structure things in a certain way, what are
the rules? I don’t know the answer.”

115
E14: “There are project companies that do everything. But they are very unusual, I have never seen one. Less

common to have the project company do the operation and maintenance services...you have to convince the
banks of this.”

116

305



Appendix 1

E15: “We had a unified shareholding that means that all shareholders are directly shareholder in xxxx
(umbrella company), and this company was 100% shareholder of the national xxx companies. That break to a
certain extent because national xxx companies received instructions from xxx international ....

than the national xxx companies have on one hand the xxx international as unique shareholder, but to certain
extent they also had to take in consideration, and have to follow, ehhh let me call it to the advise for the national
government. Because the national companies in xx cannot 100% follow my instructions if at the same time the
work is somehow in contradiction to the government in that country. Then this company will not survive.”

[.]

E15: “The main advantage was that the national shareholder, you have strong link and direct access to political
decision-makers in the country. The disadvantage is of course that national shareholders have to follow the
expectations of the national governments. The expectations of government is not always identical of the
expectations of shareholders.”

E15: “Yes. The main issue, the real "hot potato” was the scope as you mentioned to me. The scope change and
the scope planning.”

E15: “Yeah, the Joint Venture Agreement and this kind of shareholder agreement, normally foresee, to certain
extent such flexibility for scope changes. But real fundamental scope changes ... then most likely that's not
foreseen in the JV agreement and the in the shareholder agreement needs certain extensions. and the
maintenance of these agreements... The sooner you start to renegotiate and amend them, every shareholder
comes with certain wishes ...and then it is not very easy to manage these amendments in the most efficient and
effective manner. And that could lead to a seta back of the project. Or, it could lead to hesitation that the one or
the other shareholder loose the interest in the project and therefore the SPV loose the support from one or the
other shareholder.”

E15: “Yes, yes! and the SPV then is in a kind of sandwich position.”

E15: “Yes, yes. And that have of course a negative spill over to the financing and the bankability. Because as
soon as financing institutions, like export credit agencies, or institutional financing companies like EIB etc. as
soon as you realise that there is a lot of politic influence in the project...that makes bankability of the project
not easy.”

[...]

E15: “I really have to confess that unfortunately we could not take any kind of standards and etc. It was in our
case, with such configuration and combination of shareholders and interest, and multi-cross boarder.... it was
a pilot and we had to invent everything from scratch. Green field. We had not state of the art. We had
standardisation for environmental impact assessment, and for these kind of procedures. and project
management, state of the art PM, insurance. But not for the governance, for the leadership, for the rules and
procedures, for the shareholder agreement, and for all these stuff. There was no standard.”

117
E16: “I would say the generalisation that SPVs work very well where you have got a simple project structure
and organisation. They do not work where you have a complex structure organisation.”

Interpretation Incompleteness of contracts

105

E02: “Ifyou are poorly drafted and understood decision-making in the contract, that's bad. It is not functioning,
particularly of people change. Because if you are negotiating a contract, you have to recognise that, the people
sitting on the table may not be the same people who are going to deliver it. So in designing and testing it, you
are making sure it survives.”

[..]

E02: “You contract for clarity, but you interpret in context. If you look xxx as a project (in UK), for example,
there are 650 pages of project documentation. However, there were errors in there is incompleteness. The gaps
are filled by secondary documentation. Sometimes, operating process and procedures, within an SPE, for
example, that recognise, how people get to work together, and in the context of the contract project agreement.
Inevitably, that's also a function of the people around the table, which are going to operate it. If you get the
project xxx in Sweden, that has thirteen pages, I think, of functional specs. Some of these projects, going back
20 years ago, but you know, it is thirteen pages. So in designing you have to look at the whole system of the
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project. And that has two SPVs. Because it was specifically designed to be an enabler of thigs to happen. Within
the negotiation, by definition, you are dealing with the characters of the people in front of you, but as an output
you always say to people: "that's good enough, isn't?". My question, I ask myself, always, is: if someone else
came and interpret these documents, is that going to be good grey or bad grey? So if it is a good grey, you can
get some advantage out of the grey.”

111

E10: “There is another thing on governance here, that the people that will be looking afier the project, will not
be there from the beginning. There is a big governance issue there. How do you organise these things so that
everybody understands it properly, all the contract covered, all other things.”

Integration Single point of Responsibility
ni

E10: “I believe yes. Because what are you trying to completely bundling up all the obligations. Traditionally,
procurement by other sectors is to unbundle things. Somebody has the idea, somebody design something,
somebody will operate it. and you don't get responsibility all the way across the pieces.

The SPV, and the people that engages it, have the responsibility for the full timescale. What you are doing... you
are bringing the responsibilities to a single source rather than .... and that as a huge... Most of SPVs design
projects that cost more for the construction but they cost less during the operation period. Because you have the
guarantee for high-quality delivery throughout, and the legal document has to reflect that.

The other thing that is quite important is, that it needs to be independence between the procuring authority of
the SPV; in a FIDIC type contract, that is the independent engineers. But in the case of an SPV for a
sophisticated project, the same concept of the independent engineers is led by the lawyer and the financiers than
the actual engineers if you see what I mean. Because neither party has the right to say yes, it did, no it didn't.
Because that argument might go on not delivering the service. This is all deliberate by the way.”

Double role of industrial shareholder and conflict of interest

103
E04: “These people (the banks) will be very worried about that. Because they need to get the debt back in 20 or
something years. A bad road doesn't work for the bank.”

E03: “It is a shareholder in English law, as shareholders thein contractual arrangement in the shareholder
agreement, will legislate for how many directors they can appoint to the board of the company (SPV). And the
company organises as its director; there will be directors. Let's keep simple for the example, there is one for
each institution, A,B, C. If the company, find itself in the position where it is in dispute with the EPC contractor,
the article of the company, will ask the EPC director to step aside. He needs to declare the conflict of interest,
he needs to leave the meeting. They conduct the business against the EPC contractor. This how they continue
to make decisions as a company even if there is a conflict of interest.”

E04: “I guess the biggest picture about the conflict of interest is I said, you don't get rewarded for doing a bad
job. Because the banks won't let you because their money is gone. They have spent all these money and will end
up with a loss if they can't get the debt repaid; so that's why they would want independent surveyors looking at
things. And the won't give you money the way you draw down is quite regimented. There will be a certificate for
the technical advisors. And that is the very limits for frauds, and misuses of funds, because the banks really have
an eye to that and to making sure thigs are done properly. Because otherwise, they loose out. If it goes wrong
there is nothing here. They really want that road to be built, these above all others.”

106

E05: “Yeah, I, I, no I agree, that’s to be...the way were set up, we have a separate company dealing with the
investment, so we're...in xxx’s infrastructure development we’re about 120 people that is only working with
investments. And we're, you know, we’re remunerated on the performance of the equities, so we don’t get
any...and we have our own, you know, performance requirement, that’s as an investment business, so I would
say we're, you know, it’s a benefit being in the construction group and there’s a better way, you know, of working
together, and if you have a difficult issue, you can always come to a common view internally and look at it
because we’re on both sides, you understand. But I would say we’re, you know, from a conflict of interest’s
perspective, we're...we re all almost like two separate entities: you know, we don’t share offices, we don 't really
share any numbers or anything, like we 're operating under different systems.”

115
E14: Normally, conflict of interest arises with problems in the projects such as construction delay, cost overrun
poor maintenance, etc. Therefore, the sharecholder agreement has normally some provisions under the name of:
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dis-enfranchise or conflict of interest. There is normally a procedure set out for the escalation of that dispute.
Including the mediation and arbitration process. Normally, the shareholder agreement says that the appointed
director cannot take part of that discussion to the specific matters in conflict. Depending on the subject matter
considered, appointed directors are provided by different powers, for example:

They cannot access to specific information

* They can be informed but not to speak or vote during the directors meeting

*They can participate to the meeting without speaking

*The can vote, but if it goes to a second vote they cannot participate

*Etc.

Procurement

102*

E02: “Sponsors have elected to pursue an opportunity; in their assessment they have looked at how they will
win the bid and have decided that the opportunity will be bid and won with a project finance solution and they
need partners to share the development risk and if successful to co-invest in the SPE to share risk and to keep
ownership at a level that doesn’t require them to consolidate.”

105

E02: “This is to give you an illustration if you do do this....there are some general commercial people that have
the appetite. Senior people that just say: you are right, I just need to close the project. and there are others that
are more: how are we going to implement this approach. and lawyers are very good, I have to say, in training

in detail: so, what if? is it clear enough?”

111

E10: “Absolutely, may I give you a little example of an SPV very largely misunderstood, and most of you have
The two SPEs that are operating for xxx. One of the two used all of their companies for every part of it. So the
Engineer xxx Company 1 xxx did the design, the contractor did the contracting and so on, so on. And that's the
one that went burst first. The other one, went to the market to get everything. So shareholders again were
contractors, etc. They took the view that their principal job was to manage the SPV and they will end to the
market to get the right price for everything. The xxx Company I xxx one got it wrong because basically, they
were stilling money for each other by inflating their prices without competition. Just that alone it is an interesting
thing. If you don't go to the market, the SPV will no more successful than anybody else without any competition.”

Check and balances
Negative control of investors

103
E3: “Number one party that dictates are banks! The shareholder claims are subordinated to the banks aspart
of the corporate (SPV) structure”

[...]

E3: “Don't forget, if you are looking at the traditional project finance, which means the security is the revenue
stream. The security is not the asset. You are looking again, typically:

* 90% come from the financial institutions - most of the risk is here

* 10% come from the sponsors of the SPV”

[...]

E03: “The contract here, this loan arrangement here, will have a significant number of provisions in it, which
entitle the banks to direct the company to do things. and they are like to say, you must terminate that EPC
contract and appoint another EPC contractor. So the decision making powers of the directors to act
independently to that are....They are not suspended, but their duty is to the company. and now I have to do what
the bank told me to do because if I don't there will be a default of my financing arrangement and my company
(SPV) will be insolvent. So I have to take that decision the bank is telling me. That's another way of looking at.”

105
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E02: “If you think about the corporate decision-making, to support that, this is very recent. But If am looking
at an acquisition, there is a tendency in any organisation to go for yes, or no, or a fuzzy grey maybe that sits in
the middle. It is very rare to get a clear yes or not. You get some fuzzy half grey that sits there. So when I do,
you can't have that. You can have a conditional yes, or a conditional no. A conditional yes is: you write up all
you need to do, and this are the things you are going to focus in the meantime. A conditional no is: you don't
rump up this stuff until you solve these problems.”

[...]

E02: “On a critical infrastructure, the government may decide to take , what is essentially a class of two shares
or something, are called golden share, which has negative control on the operation of the SPE or they have an
infringement rights to be able to stop things to happening, even sending shares or other things.”

116
E15: “They are two.

Oneis ... Once an SPV will be formed, you have to see who are the shareholders and if they...In my xxx pipeline
project, I had 6 shareholders. three of them, state own companies from xxx, xxx, xxx. and three stocked listed
companies, from xxx, xxx, xxx. To form an SPV with stoked listed companies and state public companies, it is a
special challenge with respect to the scope of the project, the scope of the business, the overall business plan,
etc., etc.

Rules and procedures, decision-making....because state own companies have a totally different decision-making
structure, guidance rules and regulations they need for the decisions compared to stock listed companies. And
that make things no easier. Furthermore, for state owned companies, you always have the risk that any change
in the minister, change in the government, election campaigns, pre and post election phases, government build
up... You loose part of your network, you loose maybe your contact person inside the state company because
they change on a regular basis. State owned companies have totally different scope and objective for other
issues than stock listed companies. Stock listed companies are structured and their leaders focus on figures,
earnings, rate of return, economics, forth, buyback period, etc. That’s totally different to state own companies,
so if you have a group of these and a group of the others, it is very difficult as SPV to manage these expectations.
That is one aspect.

The second is, especially for energy projects. And that is not only for state owned companies and for the
government of such countries. But, also for the European commission for regulatory authorities, and for any
government involved.

Energy business, it is closely related to Energy policy. And energy policy, unfortunately I would say, is very
strongly related to development policy.

So people believes and government believe if a pipeline is constructed across one country. That needs
automatically an increase of jobs, of supplies, of material, of everything. And they miss the obligation ad the
need for international tenders, for international construction company and engineering companies breaking in
such megaprojects because mostly you do not find the local content in this.

And this mismatch of energy policy and development policy, sometimes lead to very strange decisions on
government level and on the commission level compared to very rational decisions made by shareholders.

And the hummus economical and the hummus political have totally different objectives.

This emphasis is even more important by considering the fact that there are different countries involved, with
different parties involved that change differently because of the political winds and because of their policies.
Especially because xxx pipeline pass trough xxx, but involves also the Asiatic part... I think that the political
philosophies are very different, aren't they?”

E15: “That is something you cannot foresee. and you cannot anticipate and you cannot plan. Because, I mean,
we had different...and this is also one learning. You need to have a very robust scope of the project.

xx pipeline started xx years ago with a clear plan to evacuate xxx gas to Europe. That was the original plan.
Nobody thought about what happens if Sections will be applied to that country? At that it was the case (xxx
avoid such factual detail). Then you have to ship the xx gas and we started to plan xxx line to the xxx, ad to xxx.
Then in xxx we had the problem with the xxx government and the state government in xxx. Therefore, we had to
skip xxx and fully concentrate in xxx. There we saw that xxx went back to xxx and to xxx as export market. And
we had to focus on xxx. And the xxx decided to cooperate to xxx and not with the EU. and therefore, the
concluded xxx. We had, in this time period, we took too long for the first idea to the planning and development,
and realisation. If you have a too long time period fro the first idea to the final investment decision, the likelihood
that you have to totally re-engineer your project is very high. And then of course, you just set back for the project
and for shareholders, and then sometimes shareholders loose interest to continue.”

112

E11: “You are absolutely correct. Clearly the most... If you have the financing it creates additional complexity
and more direct governance, and more control if you like. Because governance.. but again, the context of that
it depends. The banks will want to insure that the company, the SPV, ca operate, it can manage, it can do.
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Because the banks don't wanna do what the SPE, and the shareholders have been evaluated to to, and the job
to do. However, if there is a problem, if it is minor, the banks won't get involved. Nothing in the financing
agreement will trigger. But also comes down to the determination of wishes and negotiation, so the banks may
want to have something immaterial changes. Because a breach under the construction contract has the value
OF X, whatever that's mean. So and the shareholder will say no... The breach under the contract is material
only when it has some value and therefore you shouldn’t be worried about.. That's the kind of thing where it is
Jjust question where the people see materiality and the banks need to act on it. But yes is the answer to your
question. It is not hidden governance, it is all legal, it is ultimately the shareholder agreement and the financing
documents and the contracts within the SPV. Only can fit together in a system that is workable.”

E11: “Well they can't. In limited recourse financing, what that means that the banks... If you have a project that
cost 100 euros, and the banks are funding 70 euros. If the, Ultimately they want the ability to act in the event
there is a problem the deemed to be important. Now do they want that ability? In the bank's mind, if there is a
problem, and it is triggered, and then the question is why it is triggered? The banks will assume that there is a
management or operation or contractual issue that is not been dealt with professionally, industry standards, or
whatever. So, they want the option then to force. They want to say to the company, well it happens this problem
you have two months to sort it out, if they don't then the banks ultimately can either. If they are notable to solve
it by themselves, they may want to change the management... They may want to change... They may say you
failed, you failed... I want you shareholder to change the management of the SPE. Or, I want you to change the
operator of the SPE because it is not operating good. Or whatever, that mechanic they legally can enact the
problem or they may use just the stop funding. So, it is an ability to act and force the shareholders and Il the
management to do something.”

Trust and reputation

112
E11: “Then, what we are talking about is the arrangements to where the shareholders and the other contracting
parties, ehms... Communicate, manage, decide and .. and effectively operate the SPV itself. Now, it also manages
the interface between the management of the SPV, the employees of the SPV and also the shareholders in context.

There are many example, where I can think in my experience, where the governance structure has been so badly
put together, either because there was no trust between the shareholders themselves, or the shareholders and
the management. If you like the micro-management situation. Thereby, it is made the actual development of the
project itself extremely difficult, extremely cumbersome and therefore creates, what I would call avoidable risks.
If you are an SPV, for example you are bidding to get the mandate for the megaproject. Let say for example a
government nationalisation of an oil project, a bridge, or whatever it may be, clearly , you know, your people
become un competitive to others if your governance structure is less efficient.

So, in addition it can talk lighter in time and costs... If that that governance structure is inappropriate for the
purpose it has. So and ultimately, it comes where the governance structure is about the requirement of all the
shareholders and the main contracting parties. To cover what they foresees as risks and therefore ultimately is
a distribution of control and trust. And, I use the word trust because ultimately you take from one extreme... I
have see governance structure for shareholder at leas during the development phase where they are approving
every toilet paper acquisition. And therefore there is no trust in the management and no flexibility for the
management to move. So this is ridiculously stupid. and for me ... because ultimately the shareholder don't trust
each others, they don't trust the management, the ultimately they shouldn’t be doing this all together. Sometimes
it is a normal situation at the beginning of the project and become more flexible later.

.. in good governance structure, when problems arise it allows to foresee a solution . UI can think about at
problematic governance structure, is when you have 100% voting. When you have 100% voting requirements,
clearly that means significant problems, it can leads to significant problems. So no action, inactivity, games,
whatever you wanna call it. For me that’s why the governance structure if an SPV is important for the success
of the project. you may have the best project in the World, but if you have bunch of shareholders and the
management that do not have a framework to operate efficiently and delay with problems that come up, then
you have a mistrust between the counterparties, which ultimately adds a significant risk to the potential success
of the project.”

Security package

103
E03: “The banks have the prime security over the other claims, All, or almost all, agreements have
subordination arrangements.”

108

310



Appendix 1

EQ07: “At the end of the day it is about two or more organisations coming together, they form the SPV in
accordance with a certain shareholding proportion and then argue very much about who has control. In case if
it goes wrong is designed to avoid liability back to the investors.”

115

E14: The direct Agreement enter into force when other contracts are terminated. The concession agreement,
under certain conditions, gives to the Government the ability to terminate the concession and therefore the
project. In other conditions, the project can terminate, therefore the lenders want to be compensated and need to
guarantees their finances. The Direct agreement involves the Government and the lenders. It convers the fact
that in the case of termination of the project, the government compensate the financiers. Others aspects enable
the banks to step into the projects.

De-risk the project company

103

E03: “You think in this way, Tristano. the underlying principle: we never ever ever forget, it is all about
preservation of the revenue stream. Because all they have got security. So the revenue stream can't start until
the asset is created and starts.”

EO03: “To enable the SPV to discharge the construction responsibility, it is going to borrow from banks or other
financial institutions. And it is going to borrow for these people.”

[...]

E03: “The performance risk is discharged through here because the borrowers aren't taking the risk.”
E04: “it is pushed down, by doing so the insolvency risk is mitigated.”

E03: “... Because all they are worried about (the banks), the greatest risk is during the construction period.
You want to switch the payment from these people (ECP contractors). You want to make all you can do about
the liquidate damages. To squeeze them, make sure they keep building, bonds, everything like that, because of
these companies, stays clean. It has the contract it can pursue other people and sue them to deliver the what it
is needed, which is the road. So the risk is pushed down at that level.”

105

E02: “In risk profile, that sits on the SPE, there is a tolerance that sits in there. To price in all the risks at this
level would make it, probably unviable. So, everyone is getting a slice of risk. So everyone is taking some degree
of contract risk and project risk, which otherwise that wouldn't be.”

I11

E10: “Exactly! Probably more of them have no staff. Because the SPV subcontract as much as possible because
the banks don't want the SPV to take on any risk. Risk is a commodity just like anything else. Now, the propension
to absorb risk is purely the ability to pay for things to going wrong. If you have an SPV where the only thing is
the shareholder equity, which is a tiny part of it,... Lenders don't want the risk to be placed where there is a lot
of money to be taken away. So again, this risk contracted. You have the contractor, the operator, their
subcontractors. Their subcontractors have the insurance company one way or another. And before you know it,
this SPV to deliver a road, has the risk dispersed all over the economy, maybe in several countries.”

117

E16: “The thing, I would say, and I am sure you must pick this up, one of the problems with the finical interest
within an SPV is that Usually people who are providing funding for projects, will not bear any risk at all. and
the way SPVs, in my experience, tend to operate is to...hemmm they want to transfer all the risk further down
the line, within the project organisation. Whether it is trough an operator, or a whatever. And personally I feel
this is fundamentally wrong.”

]

E16: “I would say the generalisation, that SPVs work very well where you have got a simple project structure
and organisation. They do not work where you have a complex structure organisation. I think that the
proliferation of different agreement start to built complexity into project, Often unnecessarily. Bit it usually
occurs as a result of a lack of understanding of how managing the risk and I mentioned that typically bank will
not take risk, and they look to transfer that risk whenever they can, and often the agreement we are talking about
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are constructed in such a way that the members of the SPV, or the owners of project are exonerated, or relieved
of any responsibility for risks. In my experience Tristano... That is fundamentally wrong. In my experience,
within a contract the client has to understand that he cannot transfer all the risk. In this case, the owner of an
SPV has to understand that he can't transfer all the risk of the SPV. It goes on how the project is set up using
an SPV and who is providing the real leadership within the project.

The success will determined by the quality of t even though leadership, which is coming form the SPV. And I
regret saying more often it s not very good.”

Governance design instruments

Shareholding

101

EO1: The percentage of share is a good proxy about decision-making power toward the SPE and this information
is usually available. Another level of analysis may be the negotiation process and the determination of the
managers of SPE (selected across the different organisations composing the consortiums). This second level of
analysis is mostly determined by politics, experience and seniority of the managers involved: in this case may
be difficult to gather information.

103
EO03: “Equity negotiation. It is function of the negotiation power. They focus on the amount of equity and on the
control. Some equity holders are not interested in the control of SPEs.”

105

E02: “Sometimes the government has a share. Sometimes has the golden share, which means certain things
can’t happen. For a critical infrastructures, the government may decide to take, what is essentially a class of
two shares or something, are called golden share, which has negative control on the operation of the SPE or
they have an infringement rights to be able to stop things to happening, even sanding shares or other things.
The way to think of an SPE, to me, is... Equity is a bundle of rights. When you think of it, that is where the dotted
lines, and that right is sometimes few differences with the contractual rights, expect; there are laws surrounding
there. So the government may decide to do that way. Or it might have direct agreements, with the shareholders.
Or it might have both. It does quite often.”

106

E04: “It’s really a good way from the business point of view. that, you know, we have five years construction
and the equity...we have the risk, we have the commitment, but we don 't necessarily have to part with our funds,
not until the end of construction”

108:

E07: “Yes, yes. Some organisations, absolutely always require greater than 50%, so they can have control.
Otherwise, they may require at least to be the largest shareholder. Other investor shareholders do not require
that control. And happily take 10, 15%/ As you know, there are thresholds. 5% is what allow you to get a
resolution to the annual leasing, 10% etc, ect.”

E07: “Yes, of course. You can have negative control, which is far greater than your shareholding that would
otherwise normally permit. There can be things that are not allowed to happen even if you are tiny shareholders
or you have no shares at all but you are a lender, for example. I agree with that.”

Shareholder agreement

102*

E02: “The shareholders' agreement may contain a number of the provisions commonly found in the Articles.
Other provisions might include:

* Purpose of the SPE — taken from the Concession or Project Agreement with the Client.

* Capitalisation and funding (initial and ongoing) or other contributions (for example, intellectual property
rights, know-how, secondment of staff, provision of premises).

* The composition of the board, roles and responsibilities and management arrangements.

* Approval of business plan and budgets and tolerance levels — usually a RAG and Bridges reporting mechanism.
Also levels of approval to release contingency.

* Distribution policy. This is prohibited for many years under project financings. Most of the equity return is
back ended and the return on investment is released by selling down all or part of their equity or equity
equivalent interest as the SPE business matures and takes on the features of an annuity backed by asset profile.
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* Transferability of shares in different circumstances — again restrictions under the Lenders Agreements with

the SPC and shareholders directly.

* Deadlock and termination (including compulsory transfer events, and drag along and tag along rights) — these
are really hard to negotiate. Lenders won 't permit so some creativity always required. In the end the ship floats
or the ship sinks — not really any lifeboats.

* Minority protection, if any (for example veto rights on certain matters, also known as "reserved matters").

Really important to get the balance right — the tail cannot wag the dog.

* Restrictive covenants on the company and the participants — usually no poaching of staff!

* Confidentiality and Announcements — takes a lot of co-ordination with in-house marketing. Even more so if
websites and other day to day publicity. Often new brand created for marketability.

1t is quite normal for the shareholders' agreement to act as the master or framework agreement for the

completion of the subsidiary documentation, for example:

* A management agreement.

* Contracts for the purchase of assets and/or businesses.

* Intellectual property rights contracts or licences.

* Services and secondment agreements.

Where there are requirements under civil jurisdictions to have a Supervisory Board for example, then this would
be accommodated within the structure.”

106

EO05: “Yeah, I think, I don’t think the the the, ehm, you know, the shareholder’s agreements in real, they are not
very ...., they are very, you know....almost like any standard you could down from from...from the internet. You
know, it’s gonna be very... very similar provision, there isn’t really any magic or any used secret in the
shareholder agreement. The tricky parts, I believe, in the LS view or in the shareholders agreements are really
around, you know, the conflict of interests and how you deal with that and, you know, deadlock provisions, if
you get to stand still in the company, how do you deal with that, but then it’s ehm...it’s a normally the list of
those who matters, you know, list of the shareholders will have to vote on, the things that the board has to vote
on, and the percentages, like this decision to be done by simple par.., simple majority, this decision needs 45
majority...But I would say the 90, and then I guess, you know, more and more this ....the transport provisions,
you know, when you want to sell your share, is the right or wrong offer, you know, how that...is going to work,
but then I would say, you know 80-90% of the shareholders agreements are very standard in terms and the
things I talked to you about now are those that may vary and be different from one project to another.”

115
E14: The shareholder agreement is the more important piece of documentation formalising the governance of
SPVs

Loan agreement

103

E03: “The contract here, this loan arrangement here, will have a significant number of provisions in it, which
entitle the banks to direct the company to do things. and they are like to say, you must terminate that EPC
contract and appoint another EPC contractor. So the decision making powers of the directors to act
independently to that are....They are not suspended, but their duty is to the company. and now I have to do what
the bank told me to do because if [ don't there will be a default of my financing arrangement and my company
(SPV) will be insolvent. So I have to take that decision the bank is telling me. That's another way of looking at.”

Board of directors

108

E07: “We all know that a director as a duty to acting in the best interest of the company. However, in reality,
he is appointed, usually, by an investor, a shareholder and he is there to (where it is possile) to safeguard the
interest of the shareholder. I think this is a reality even if, strictly speaking, is there supposed to be acting solely
in the best interests of the company. If you are a director of the SPV, your powers and your responsibilities, are
what is leftover after you have delegated to the project manager and after what have been reserved to the
shareholder. Because there are some powers that are reserved to the shareholder anyway. It is not to the board
to take certain decisions; they have to go to a shareholder vote. You are in the middle.”

109
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E08: In my experience the roles of the direcator rotate every two years to don’t give too much control to one
party (i.e. shareholder). Benefits: Good balance of power between sponsors. Downside: you loss the expertise
gained by the managers, an It is difficult to find the correct person every two years.

[..]

EO08: Three directors. The votes are in line with the shareholders. Is down to the owners to how they want to
appoint the directors. The directors also changes depending on the phases, they are more specific to the phase/
issues encountered. The number and powers of teh directors are balanced and negotiated between the companies.

Internal policies

106

E05: “Ehm, but, we say: the starting point for both of them is a ...... of policies that we, we, that we agree upon
among the shareholders, you know, that could be a support of contract that obviously in the event of crisis
management policies, ......standards, environmental standards, sustainability, financial policies and soo forth.
So, there is, you know, communication policy, there is really a framework so, if you go down from the
shareholders’ agreement, you have the articles and obviously bii-laws, but the next level of framework is is
policies that we agreed upon.”

[...]

E05: “We normally agree, you know, at shareholders how is that policies, which policies goes into the policy
agreement, but not all of them, part from it. And, the thing is, if you if you have a policy like a contrac-tor
document, then you cannot have demand the contract if you see that you have demand the policy.”

[...]

E05: “That’s normally a collaborative paper, so we as shareholders, we provide something that we think it
would fit, and then the management would take it further to the...to kind of being more specific and then it goes
the way or propose it the way they like it and then they send it to the board for adoption, or to the shareholders
for adoption.”

[..]

E05: “You know, I think we have been in the business for quite some time, and we normally have policies that
don’t have to be updated all the time, but generally the board should review the policies on a yearly ba-sis to
make sure that there are updates and that there are now changes in the business that requires that the policies
should be updated. Something that it’s good governance practice, to have a look™

108

EO07: “You can call the policies, you might call them LWIs: Local Work Instructions. I would expect that in the
shareholder agreement. There are big issues of how to address and resolve disputes. So you are right, there are
many other thighs to day to day operations. Which may be, even not drafted at the time the shareholder
agreement was signed. But there is the belief that it was necessary to document those procedures.

1 haven't, in my experience, come across them....not with regards to, you know, between shareholders. Clearly,
is shareholders create an SPV, and that SPV has to do certain things, then, it is good practice to document the
internal procedures. That is more about the operations than any sort of governance issues.”

[..]

E07: “I think in the end, one has to be pragmatic: is it an important procedure? It is important that is similar
or aligned to my own procedures? Or, I do not care? One way that I have seen it is that the policies are allocated
to the different stakeholders, to prepare the first draft. And then those draft are circulated for comments to each
other. And then they will try to reconcile all of the different comments into an agreed position. And then they
will vote on this agreed position.”

115
E14: “The internal procedures evolve over time, particularly the ones related to the operation and maintenance.
These are really practical statements. The degree of involvement of negotiating lawyers in these is minimal.”
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Article of incorporation

102+
E02: “The articles govern the underlying structure of the SPE, and the shareholders’ agreement seeks to agree
how the day to day running of the SPE will function. In the articles it is possible to entrench rights in respect
of:

* Separate classes of shares and their respective [voting and distribution] rights and provisions relating to the
variation of those rights. There may be a different economic distribution than economic interest. Note that some
governments may seek to have a “golden share” in some projects to ensure that they have access to management
information and can veto certain actions/activities.

* Procedures for the issue and transfer of shares (including pre-emption rights and restrictions on transfer).
Again subject to Lenders restrictions.

* Notice and proceedings at formal shareholder and director meetings (including quorum and voting). In
practice there are meetings under the Shareholder Agreements that allow for all such matters to be agreed
wherever practical in advance of any public meeting.

* Appointment, powers and duties of directors (and company secretary if one is to be appointed).

* Provisions for the authorization and management of directors' conflicts of interest. There is usually an
adjustment for majority voting in the event that there is a manifest conflict of interest. This helps prevent the
above “who pays my pension” issue.

* Drawdown, budget variances and certain other restricted or reserved matters.’

s

Context factors

Context

101

EO1: We have purely private megaprojects, or where at least the most relevant actors are private. Besides, it is
difficult to find purely private SPE in oil & gas sector because the government is usually involved. In most of
the cases because it has an important percentage of ownership over the utility).

103
E4: “In my experience, there is not a large change of the SPV structures in different types of infrastructure. The
big difference is with the oil & gas. They don’t need bank debt.”

108

EO07: “In other markets, I see SPEs being about entering in new markets for new sales. So you know, you join
up to enter a new market, and you find a local partner, for example. In the energy sector, we are still very much
a national market. Therefore, JVs or SPVs in the generation tend to include a company that want to manufacture
the power station, or to build it. As someone who to operate it. There is an alignment of interests. Whereas in
other markets, I see some people with the same interest, they operate in the same sector, but they are joining up
for efficiency or scale. But in the energy sector, the generation power station sector, it tends to be specific skills,
and those skills only come from one partner: the built skill or the operation skill.

That would be one observation. Another observation, is that in the electricity sector, I don't know anything about
oil, clearly there is a very complicated market arrangement. Subsidies, revenues streams. It is very difficult to
identify revenue streams and therefore that skills are not always available. It is a very important skill, but it is
not always available for a partner. This is one of the first skills that you have to recruit. Somebody that can
actually manage the market.”

111
E10: “Broadly, in my experience, no. But I am sure in different circumstances they might be.’

s

115

E14: In most cases the Government doesn’t control the SPV. Most PPPs are led by a concession contracts, i.e.
SPV Vs. Government. Government is usually not part of the Shareholder Agreement. In a minorities of cases,
where the Government take some involvement into the SPV (e.g. middle east Power Projects)

[...]
People designing are not necessarily driven by the infrastructure, much more relevant are the tax aspects,

therefore the jurisdiction considered. Also requirements of lenders about the Securities of the SPVs. Ability to
enforce security, for practical and legal reasons.
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116

E15: “Energy business, it is closely related to Energy policy. And energy policy, unfortunately I would say, is
very strongly related to development policy.

So people believes and government believe if a pipeline is constructed across one country. That needs
automatically an increase of jobs, of supplies, of material, of everything. And they miss the obligation ad the
need for international tenders, for international construction company and engineering companies breaking in
such megaprojects because mostly you do not find the local content in this.

And this mismatch of energy policy and development policy, sometimes lead to very strange decisions on
government level and on the commission level compared to very rational decisions made by shareholders.”
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Designing the governance of Infrastructure megaprojects with

the Special Purpose Vehicles

Keywords: Special Purpose Vehicle, Governance, Infrastructure Megaproject
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Affiliation: The University of Leeds, School of Civil Engineering
Email: t.sainati@leeds.ac.uk

Mobile: xxxx

Introduction — Research Overview

Little is known about how the Special Purpose Vehicles (SPVs) impact the governance

of infrastructure megaprojects.

The SPVs are fenced'? organisations with limited and pre-defined purposes and legal
personality. In essence, the SPVs are organizational boxes able to collect and isolate
plenty of items, such as concessions, licenses, cash flows, assets, liabilities, etc. and
their associated risks. Due to their versatility, SPVs are employed for several purposes,

ranging from structured finance to fiscal optimisation.

The research focuses on those SPVs devoted to designing, developing, financing or
operating infrastructure megaprojects. Usually, these SPVs are employed to support
either Project Finance or Project Partnering (e.g., Public Private Partnership,

Incorporated Construction Joint Venture, etc.), or both.

12 That is, the SPVs are isolated from their sponsors and originators. For example, In case of bankruptcy
of the main SPV’s shareholder, the SPV cannot be liquidated.
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In particular, the research focuses on the governance mechanisms derived from the
different uses of the SPVs, and their related contracts (e.g., shareholder agreement,
loan agreement, etc.). These governance mechanisms are particularly relevant for the
megaprojects’ performance, because these mechanisms determine their decision-

making.

Research Aims

> To comprehend how the SPVs, and their contracting architectures, influence
the governance of infrastructure megaprojects.
> Ultimately, to improve the governance of infrastructure megaprojects through

a better design of the SPVs and of their associated contracts.

Methodology

The main challenge lies on the limited information disclosure concerning the SPV’s
contractual documents. Although the governance of SPV is not well documented, the

SPVs are widely employed in megaprojects, suggesting that there is tacit knowledge.

The research methodology is designed to make explicit the existing tacit knowledge
on the topic. The Data collection is primarily based on semi-structured interviews with

experts; for example, lawyers, SPV’s sponsors, financiers, SPV’s directors, etc.

I will be grateful if you support the research as a quality expert to interview.

About the Interview

Usually, the interview requires about 45 minutes, but we can accommodate a shorter
time if it is more suitable for you. The questions are not entirely pre-defined and
depend on the specific experience of the interviewee. It is more like an open discussion
around the research topic. Some examples of questions are introduced below. Please,

do not waste any time to prepare the interview.

Introduction
o Do you have any experience about the SPVs?
. In which sector?
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General Questions

. To what extent do the SPVs affect the governance of infrastructure
megaprojects?
. How?

More Specific Questions (sample)

o What are the configurations of SPVs you have encountered in your
professional life?

. What are the main advantages or shortcomings associated with these
configurations?

. Can you explain how the SPVs work internally? What about the internal
policies and Quality manuals?

o How to overcome the conflict of interest arising in the SPVs? In some cases,

the main contractor is a sponsor of the project and appoints a director in the SPV.
During the SPV lifecycle, the board of directors may face decisions or negotiations
concerning the Main contractor. In these circumstances, the director appointed by the
main contractor is in conflict of interest. Which measures address this problem? Do
you have other examples of conflict of interests involving the SPV?

Follow UP
. May I ask you to introduce me to a colleague, expert of this topic, for the
interview?
. Would you suggest any document (e.g. contract template, report, etc.) or case

study in particular?
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