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ABSTRATCT

The purpase of this research study is to examine the present state of
insurance law in Cameroon with particular reference to motor insurance,
bringing out the fact that with the exception of certain areas, there exist
two systems of insurance law in Cameroon; one in the English-speaking part
and the other in the French-speaking part. This work proposes that this
distinction ought not to continue and advocates the unification of insurance
laws. For reason of space not all the fundamental principles of insurance
law and regulation will be attempted: hence some valuable material cannot be
included in this thesis.

Motor vehicle insurance was chosen for these reasons. First, it is the
most common form of insurance 1in both English and French-speaking Cameroon.
Second, it 1is, in practical terms, the most important type of liability
insurance. It is therefore, of greatest interest and relevance +to the
Cameroonian public comprising insurance companies, policyholders, victims of
accidents and the dependants of victims. This has 1led the state to
intervene in regulating motor vehicle insurance a great deal more than in
other branches of insurance.

The approach adopted throughout 1is a comparative one, involving
English, French and Cameroonian law.

JIn order to provide the reader with a background to the existence of
the two 1legal systems in Cameroon, the introductory chapter traces the
evolution of law with particular reference to the colonial era. The Reason
for Government Regulation of certain aspects of insurance law in the
countries involved 1is then examined (Chapter One). This intervention has
been exercised through Government Control of 1Insurance Concerns (Chapter
Two), Compulsory Motor and other Insurances (Chapter'Three), the provision
of a Motor Insurance Fund (Chapter Four) and Regulation of Insurance
Intermediaries (parts of Chapter Six). In the above areas where the
government has intervened there now exists considerable wuniformity in
insurance law ' and practice:throughout the Republic of Cameroon. However,

there are still other aspects of the insurance transaction in which there
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are no uniform laws (see parts of Chapter Three dealing with the conceptuél
basis of 1liability and parts of Chapter Six dealing with Insurance
Intermediaries and Disclosure. Further, see Chapters Five, Seven and Eight
dealing with the Formation of the Insurance Contract, the Construction of
the Insurance Contract and the Settlement Process respectively.

Finally, this work concludes with proposals for reforming the present
laws based on the material discussed, and in particular, a proposal for a

Uniform Insurance Code for Cameroon.
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Yorkshire Insurance Co. Ltd. v. Campbell [1917] A. C. 218.
Young v. Sun Alliance and London Insurance Co. [1977] 1 W.L.R. 104.

Zurich General Accident and Liability Insurance Co. v. Morrisaon
[1942] 2 K. B. 53,
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Aben and Aben v. Fomenky Enterprises (1978) Suit No. H. C. K/2/77 of
28 August 1978, Kumba (Unreported).

Agence Camerounaise d'Assurance v. Simon Oshijirin (1971) Appeal No.
WCCA/9/70 Buea (Unreported).

Agus Thomas v. Société€ Nationale d'Assurance Cameroun (SNAC) (1980)
Reference No. 3455/81 Bueau (Unreported).

Alfred T. Tarkang v. Royal Exchange Assurance (1971) Civil Appeal No.
WCCA/10/71. of 22 December 1971 Buea (Unreported).

Alhaji M. Garba v. Mutuelle Agricole Assurance (1975) Suit No.
HC/35/73 of 4 June 1975 Bamenda (Unreported).

Boniface Fuh v. Simon Nfonkwa Philimone Nsah and Mutuelle Agricole

d'Assurance (1977) Suit No. HCB/1976 of 5 July 1977 Bamenda
(Unreported).

Cathalina Shu and others v. V. K. Okeke (1962) W. C. [14] West Cameroon
Law Report (1962-1964) 6.

David Che Johnny v. Total Afrique Ouest and Soger Co. Assurance

(1972) Suit No. H. C./14/71 of 11 December 1972 Bamenda
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Emmanuel Agu Ukpai and S.0.R.A.R.A.F. Compagnie G&néral d'Assurances
v. Regina Azongfack Fongkwa and 7 others (1975) Civil Appeal
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Mutuelle Camerounaise d'Assurances (1969) Suit No. WC/106/69
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Mange Winifred Ndikum (suing by next friend) and Mukong George v.
S.0.C.A.R. (1978) Suit No. HCB/4/78 of 24 January 1978 Buea
(Unreported).
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Margaret Scott v. Jude Osuju and others and Mutuelle Agricole
Assurance (1976) Suit No. H.C.S.W./18/74 of 4 June 1976
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Mathias Djoumessi v. Guardian Royal Exchange Assurance (Cameroon)
Ltd. (1975) Suit No. HCB/18/74 of 11 July 1975 Bamenda
(Unreported).

Mbu v. Walla and Royal Exchange Assurance Co. (1973) Suit No.
WC/35/72 of 10 July 1973 Buea (Unreported).
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Suit No. HC/17/69 Bamenda High Court (Unreported) Appeal
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People, The, v. Konye Ohaechesi Benedict (1984) Charge No. TM/14C/84
of 5 January 1984 Tiko (Unreported). -

People, The, v. Longla Joseph (1984) Charge No. TM/157C/84 of
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People, The, v. Thomas Ateh (1978) Charge No. EM/1121/T/28 1978 Kumba
(Unreported).

Regina A. Fongkwa and others v. E. A. Upai and S.0.R.A.R.A.F.
Campagnie G&néral d'Assurance (1971) Suit No. WC/47/71 Buea
(Unreported).

Royal Exchange Assurance v. Layu (1973) Suit No. BCA/8/73 Bamenda
(Unreported).

Royal Exchange Assurance v. Raphael Ekane (1975) Civil Appeal No.
CAWP/9/75 of July 1975 Buea (Unreported).

Samuel Jengob Gizang v. John- Ngassa, Onouba John and Guardian
Royal Exchange (Cameroon) Ltd. (1976) Suit No. HCSW/6/75 of
4 August 1976 Buea (Unreported).

S.0.R.A.R.A.F. v. Micheal Zeno Bassok (1976) Civil Appeal No.
CASWP/25/76 Buea (Unreported).
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(Unreported).

vValenti Domas and others v. Nji Stephen Mbandi (1980) Civil Suit No.
CASWP/25/80 of 20 November 1980 Buea (Unreported).



(xxi)
W
William and others v. Njie and La Foncidre Assurance (1975) Appeal
No. CASWP/21/75 Buea (Unreported).

Balep Bissai Mo%se c. Perrussel Pierre (1966) Arrt No. 54 of
13 December 1966. Bulletin des arrfts de la Cour Suprfme
No., 15 1966, 1467 Yaounde,

Benson, 0dia, Ambassade du Nigeria and S.0.C.A.R. c. C. Claude Sté€
(1978) Judgment No. 219 of 27 June 1978 Yaounde (Unreported).

Chongwa v. ChanaS et Privat Assurance (1979) Affaire No. 177/CC of 28
May 1979 Yaounde (Unreported). ’

Dame Watiné and Watiné& Gonzague c. Kona Joseph (1966) Arret No. 48 of
6 December 1966 Bulletin des arr@ts de la Cour Supreme No.
15 1966, 1467 Yaounde.

Djimeli Boniface c. Cie d'Assurances "Le Patrimoinpe" (1976) Civil
Judgment No. 175 of 5 April 1976 Douala (Unreported).

Ebendeng Emmanuel c. Mutuelle Agricole d'Assurance (1978) Arr€t No.
108/cc of 5 October 1978 Yaounde (Unreported).

Fetgo Hilaire c. Caillerez Frangois (1965) Arrft No. 9 of 12 October
1965 Bulleting des arrfts de la Cour Suprme No. 13 1965, 1154
Yaounde.

Fonds de Garantie Automobile c. Kamga Joseph (1975) Arrft No. 17/cc of
11 December 1975 Yaounde (Unreported).

Fouda S€bastian c. Passag®re Morte and others (1978) Judgment No.
967/COR of 20 June 1978 Yaounde (Unreported).

Henreiki Michel c. La Société Internationale de Transports (S.I.T.)
(1966) Arrft No. 6 of 6 November 1966 Bulletin des arrfts de la
Cour Supr€me No. 15 1966, 1536 Yaounde.

Jean Tandem Agence Camerounaise d'Assurance (1970) Affaire No. 519/cc
of 3 march 1970 Douala (Unreported).

Jenges Gisang c. Sogerco Assurance (1965) Affaire No. 714/cc of 5 April
1965 Douala (Unreported).

Jimea c. Royal Exchange Assurance (1965) Affaire No. 714/cc of 5 April
1965 Douala (Unreported).

Kamden Joseph c. Kondo Samuel and S.0.C.A.R. (1976) Civil Judgment
No. 175 April 1976 Nkongsamba (Unreported).

La Société S.A.C.A.F.0.M. and Tamo Martin c. Omgba Christophe (1966)
Arrft No. 56 of 13 December 1966 Bulletin des arrfts de la Cour
Supr@me No. 15 1966, 1469 Yaounde.

M. P. and Fotso Kankew Jacques c. Meyiwon Appolinius and Mbou Jacgues
.. (1982) Judgment No. 576/COR of 22 December 1982 Baffousam
(Unreported).
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Marcel Nyondo ¢. Agence Camerounaise d'Assurances (1975) Affaire
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Mbida Thomas c. M.P. et Mbana Bengono Lucas (1982) Arr8t No. 206 of
24 April 1975 Bulletin des arr@ts de la Cour Suprfme No. 32
1982, 4672 Yaounde.

MeKoulou FEBlicien c. Agang Elono and others (1977) Judgment No. 224 of
19 December 1977 Yaounde (Unreported).

Namjin Garba c. La Fonci@re d'Assurance (1965) Affaire No. 237/cc of
6 April 1965 Douala (Unreported). '

Nchandjo Frangois c. S.0.R.A.R.A.F. (1965) Affaire No. 874/cc of
4 June 1965 Douala (Unreported).

Ngouang Beno%t c. M.P. et Sinon Celli (1962) Arr#t No. 416 of 13 March
1962 Bulletin des arr@ts de la Cour Suprfme No. 6 1962, 270
(Unreported).

Njappa Josua c. Piéton and others (1977) Judgment No. 336.COR
of 27 January 1977 Yaounde (Unreported).

Nyamsi Kong c. Agence Comerounaise d'Assurance (1979) Judgment No. 200
of 27 June 1979 Douala (Unreported).

Olobo Mathien c. M.P. and Ngoro Ebogo Daniel Arr€t No. 287 of July
1975 Bulletin des arrfts de la Cour Supréme No. 33 1975 Yaounde.

S. Y. Heng and others c. M.P. Bonda Joseph Arrft No.130 of 4 March
(1969) Bulletin des arr®ts de la Cour Supréme No. 20, 2360
Yaounde.

Silla Nkongue c. Chanas et Privat (1981) Arr&t No. ll4/cc of 11 June
1981 Yaounde (Unreported).

Simé Felix, Cooplabam, Lartique Roger and A. Michel c. Lartique Roger,
A. Michel, Simé Felix and Cooplabam (1965) Arr&t No. 123 of 18 May
1965 Bulletin des arr8ts de la Cour Suprfme No. 12 1965 Yaounde.

Tenjoh James c. La Foncil2re Assurances (1969) Affaire No. 371/cc of
7 February 1969 Douala (Unreported).

Valentine Domas c. Socié&té Nouvelle d'Assurance du Cameroun (1966)
Affaire No. 258/cc of 4 July 1966 Douala (Unreported).

Yangdou Emil c. Mutuelle Agricole d'Assurance (1972).Affaire no.
936/cc of 25 March 1972 Yaounde (Unreported).
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France

Alliance Assurance Ltd. c. Izoard Cour de cassation (lre Ch. civ.).
17 November 1970 (1971) 42 Revue GEnérale des Assurances
Terrestres 405.

Berthier et Caisse rég. de rfassurance mutuelle agricole de 1'Est
central c¢. Veuve Lamende, Cour de cassation (Ch. civ. 22 sect.
civ.), 17 December 1963. D. 1964. 1. 569.

Caisse S€curité Bouches - du Rhone c. La Flandre Cour de
cassation (lre Ch. civ.), 24 March 1971 (1972) 43 Revue GEnérale
des Assurances Terrestres 58.

Caisse Sécurité sociale Indre c. La Confiance Cour de cassation (1lre
ch. civ.), 16 June 1969 (1970) 41 Revue GEnfrale des Assurances
Terrestres 163.

Consorts Tisseyre c. La Participation Cour de Toulouse (1lre Ch.), 31
May 1943 (1943) 14 Revue GEnérale des Assurance
Terrestres 239.

D. . . c. Compagnie X . . . Cour d'appel de Rouen (2® Ch.), 16
February 1973 (1974) 45 Revue Générale des Assurances Terrestres
360.

Dame Basile c. La Concorde Cour de cassation (lre Ch. civ.), 8 May
1979 (1980) 51 Revue Gé€n€rale des Assurances Terrestres 40.

De Goeje c. Phénix Accidents Tribunal civil de la Seine (5% ch.),
23 December 1946 (1947) 18 Revue G&nérale des Assurances
Terrestres 253.

Didier Patu c. Dider Le Henaff, Compagnie La Fraternelle et
C.P.C.A.A.M.R.P., Cour d'appel de Paris (17® Ch.A.), 8 December
1982: Gaz Pal. 1983, 2, 640.

Entreprise Gauthier-Dutartre c. Choisy et La Préservatrice Cour
d'appel de Lyon (lre Ch.), 17 May 1956 (1956) 27 Revue GEnfrale
des Assurances Terrestres 194.

F.C.A. c. Consorts Gargowitsch Cour de cassation (lre Ch. civ.),
.15 February 1972 (1973) 44 Revue Génfrale des Assurances
Terrestres 71.

Fonds de garantie automobile c. Buttet et Compagnie 1l'Union et le
Phénix espagnol Cour de cassation (lre civile), 2 April 1974:
Gaz. Pal. 1975. 1. 429.

F.G.A. c. La nationale Cour de cassation (lre Ch. civ.), 27 January
1971 (1972) 43 Revue Générale Assurances Terrestres 56.

Fonds de Garantie Automobile c. La Pr€servatrice et autre Cour d'appel

de Genoble (lre Ch. aud. sol.), 23 January 1962 (1962) 33 Revue
Genérale des Assurances Terrestres 483.
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Garantie Mutuelle des Fonctionnaires c. Voisin Cour de cassation (lre

Ch.civ.), 29 February 1972 (1972) 43 Revue GEnfrale des Assurances
Terrestres 506.

Houillot c. La Savoyarde Cour de cassation (Ch. Civ. lre sect. civ.),
2 November 1954 (1955) 26 Revue Général Assurances Terrestres 37.

Jallain c. La Foncidre Cour d'appel de paris (19e Ch.), 28 April 1964
(1965) 36 Revue Générale des Assurances Terrestres 87.

Jand'heur c. Les Galeries belfortaises Cour de cassation (Ch. réun.).
13 February 1930. D. 1930. 1. 51; S. 1930. 1. 121.

Jean-marie Collery c. S.A.R.L. Cogel, Antoine Trin, la M.A.A.F. et
C.P.C.A.M. des Hauts-de-Seine Cour d'appel de Versailles (32
Ch.), 29 September 1983: Gaz. Pal. 1983, 2, 587.

Jouffre c. Dame Bouescq et autres Cour de cassation (228 Ch. civ.).
16 June 1965. D.S.1965. 1. 662.

La Fonci8re c. F.G.A. Tribunal de grande instance de Lyon (lre

Ch.civ.), 22 October 1969 (1970) 41 Revue Générale des Assurances
Terrestres 506.

La Minerva de France c. Veuve Cantaloube Cour de cassation (lre

Ch. civ.), 8 January 1969 (1969) 40 Revue Générale des Assurances
Terrestres 506.

La Mutualit€ industrielle-Louis Paul Desmares c. Pierre
Charles-S.N.C.F. C.P.S.S. Cour de cassation (22 Ch. civ.), 21
July 1982. D. 1982.1.449.

La Participation c. Veuve Tisseyre et Cazabou ®s-qual Cour de
cassation (Ch. eiv.), 9 June 1942 (1942) 13 Revue Générale des
Assurances Terrestres 265.

La Patrimoine c¢. Robillard Cour de cassation (Ch. civ., lre sect.

civ.), 11 July 1966 (1967) 38 Revue Générale des Assurances
Terrestres 175.

La Protectrice c. Veuve Poron et autres Cour de cassation (lre

Ch. civ.), 24 January 1968 (1968) 39 Revue Générale des Assurances
Terrestres 485.

La Providence c. Pays Cour de cassation (lre Ch. civ.), 8 October
1974 (1975) 46 Revue Générale des Assurances Terrestres 366.

Larribe c. Epoux Saulle et demoiselle Boutin Cour de cassation
(Ch. civ., 2e sect. civ.), 15 January 1960. D. 1969.1.681.

. Le Phénix-Accidents c. Saley [£d. G.] (cass. soc.), 9 May 1947.

J.C.P.11 1947. 3852.

Les Assurances Frangaises c. Moll Cour de cassation (lre Ch. civ.),

20 October 1971 (1972) 43 Revue Générale des Assurances Terrestres
397.
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Massador c¢. Union Industrielle et de Commerce Cour de cassation
(lre Ch. civ.), 11 March 1970 (1970) 41 Revue Générale des
Assurances Terrestres 542.

Motor Union c. Cons. Gillet cour d'appel de Paris (4% Ch.), 10 July
1942 (1943) 14 Revue GEnérale des Assurances Terrestres 344.

Mutuallit& Industrielle c. C.P.A.M. Cour d'appel de Pau (2® Ch.),
28 October 1971 (1972) 43 Revue GEnfrale des Assurances Terrestres
362.

Orlowsk c. Martin Cour de casssation (Ch. civ., sect. civ.), 26 January
1948 (1948) 19 Revue G&nérale des Assurances Terrestres 45.

Transports Maritimes de 1'Etat c. Veuve Brossette et Bastard 3s qual
(The Lamorici®re decision) Cour de cassation (Ch. civ., sect.
com., 19 June 1957) (2 arréts) D. 1951. 1. 717.

Veuve Guy c. L'hopiteau et autres, Trib. gr. inst. Chateaurodk, Ref. 2
August 1985: J.C.P. 1985.11.2047.

LIST OF STATUTES

ENGLAND

1870 Life Assurance Companies Act (c.61).

1897 Workmen's Compensation Act (c.37).

1906 ‘ Marine Insurance Act (6 Edw.7, c.41).

1930 Road Traffic Act (20 and 21 Geo.5, c.43).
Third Parties (Rights against Insurers) Act (20 and 21 Geo.
5, c. 25).

1934 Road Traffic Act (24 and 25 Geo.5, c.50).

1945 Law Reform (Contributory Negligence) Act (8 and 9 Geo. §,
c.28).

1950 a Arbitration Act (14 Geo. 6, c.27).

1960 Civil Aviation (Licensing) Act (8 and 9 Eliz. 2, c.38).
Road Traffic Act (8 and 9 Eliz. 2, c.l6). .

1965 Nuclear Installations Act (c.57).

1969 Employers' Liability (Compulsory Insurance) Act (c.’57).

1970 Riding Establishments Act (c. 32).

1971 Law Reform (Miscellaneous Provisions) Act (c.43).

Motor Vehicles (Passenger Insurance Act (c.36).



;(xxvi)

1972 Road Traffic Act (c.20).
1973 Insurance Companies Amendment Act (c.58).
1974 Consumer Credit Act (c.39).

Insurance Companies Act (c.49).
Rehabilitation of Offenders Act (c.53).
Road Traffic act (c.50).

1975 Finance (No. 2) Act (c.45).
Policyholders Protection act (c.75).
Social Security Act (c.1l4).

1976 Fatal Accidents Act (c.30).
1977 Insurance Brokers Registration Act (c.46).
Unfair Contract Terms Act (c.50).
Price Commission Act (c.33).
1979 Estate Agents Act (c.38).
1982 Administration of Justice Act (c.53).
Insurance Companies Act {(c.50).
LEGISLATION
CAMEROON
1961 Constitution of the Federal Republic of Cameroon.
1972 Constitution of the United Republic of Cameroon.
1984 Constitution of the Republic of Cameroon.

Codes

1956 Codes et lois du Cameroun, Tome 11
Code civil - Code de commerce Code de procédure civile - Code
p€nal - Code d'instruction criminelle - annexes aux Codes
(Recueil 3 jour au ler mai 1956) Remis & jour aux J.0.F.2 du
15 janvier 1967 et JOCDR nos 14 du 15/7/68 et supp. 1 du
14/9/68. par Gaston-Jean Bouvenet et Ren€ Bourdin.

1973 REpublique (Unie) du Cameroun, L&gislation Camerounaise de
1'Assurance 1973, Imprimerie Nationale, Yaoundé€. )

1974 Ré€publique (Unie) Bu Cameroun, Code de Travail - Loi No. 74-
14 du 27 november 1974.

1979 République (Unie) du Cameroun, Code de la Route, DEcret No.
79/341 du 3 septembre 1979, Extrait du Journal Officiel No.
18 du 15 septembre 1979.



Decrees

1924

1935

1937

1962

1965

1967

1968

1973

1976

1977

1984
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Decree of 22 May 1924 rendering applicable in Cameroon all
basic French law.

Decree of 30 June 1935 establishing a Court of Appeal at
Brazzaville.

Decree of 19 March rendering applicable in Cameroon the law
of 13 July 1930.

Decree No. 62-DF-437 of 18 December 1982 stipulating
regulations relating to investments of insurance
organisations in the Federal Republic of Cameroon.

Decree No. 65-DF-565 of 29 December 1965 to implement Law No.
65-LF-9 of 22 May 1965 rendering third party motor insurance
compulsory.

Decree No. 65-DF-566 of 29 December 1965 organising the

Central Bureau of Rates, Supervision and Conciliation of
Disputes.

Decree No. 67-DF-332 of 4 August 1967 laying down conditions
for applying Ordinance No. 62-DF-36 of 31 March 1962 to
Lloyd's of London.

Decree No. 67-DF-495 of 17 November 1967 fixing the
regulations of the Motor Insurance Fund.

Decree No. 68-DF-153 of 8 April 1968 defining the technical
conditions and functions of the National Re-Insurance fund.

Decree No. 73-237 of 10 May 1973 regulating the investments
of insurance concerns in the Federal Republic of Cameroon.

Decree No. 73-349 of 10 July 1973 publishing a Protocol
agreement between the (United) Republic of Cameroon and Les
Mutuelles du Mans.

Decree No. 76-3212 of 2 August 1976 transferring Workmen's
Compensation to the National Social Insurance Fund.

Decree No. 76-334 of 6 August 1976 relating to compulsory
insurance of goods imported into Cameroon.

Decree No. 77 - 318 of 17 August 1977 rendering compulsory
the insurance of risks relating to construction.

Decree no. 84-1105 of 25 August 1984 orgapising the Ministry
of Finance.



Ordinances

1945

1959

1962

1972

1973

1974

1985
business.
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ordinance of 29 September rendering applicable in Cameroon
all basic French insurance legislation.

Ordinance No. 59-86 of December 1959 integrating customary
courts into the judicial system. '

Ordinance No. 59-100 of 31 December 1959 relating to
Workmen's Compensation.

Ordinance No. 62-0F-36 of 31 March 1962 fixing the
legislation applicable to the operation and organisation of

insurance companies.

Ordinance No. 72-6 of 26 August 1972 organising the Supreme
Court.

Ordinance No. 72-21 of 19 October 1972 organising the
structure of the courts in the (United) Republic of Cameroon.

Ordinance No. 73-14 of 10 May 1973 fixing regulations
applicable to insurance concerns.

Ordinance No. 74-1 of 6 July 1974 establishing rules relating
to land tenure.

Ordinance No. 85-3 of 31 August 1985 relating to insurance
Ordinance No. 85-004 of 11 December 1985 relating to

insurance of imports (modifying article 6 of Ordinance No. 85
- 003 of 31 August 1985).

Law of 13 July 1930 relating to insurance contracts.
Southern Cameroons High Law 1955. . <.

Law No. 65-LF-9 of 22 May 1965 rendering third party mator
insurance compulsory.

Law No. 67-DF-495 of 17 November 1967 fiximg regulations
applicable to the Motor Insurance Fund.

Law No. 67-LF06 of 12 June 1967 codifying Labour Law.

Federal Law No. 67-LF-1 of 12 June 1967 introducing Book 11
of the Penal Code.

Law No. 68-LF-17 of 18 November 1968 rendering applicable in
English-speaking Cameroon the provision of Ordinance No. 59-
100 of 31 December 1959 relating to Workman's Compensation.
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1975 Law No. 75-14 of 8 December 1975 rendering the insurance of
imports of goods compyulsory.
Law No. 75-15 of 8 December 1975 rendering construction
insurance compulsory.
NIGERIA
1945 Motor Vehicle (Third Party Insurance) Act.
1948 Illiterate Protection Acts.
GAMBIA
¥,
1948 Motor Vehicle (Third Party Insurance) Act.

SIERRA LEONE

1949 Motor Vehicle (Third Party Insurance) Act.

GHANA

1958 Motor Vehicle (Third Party Insurance) Act. ‘

FRANCE

Codes

1806 Code civil Napoléon (reproduced in Dalloz 1979-80, 79

edition).

1976 Code des Assurances.

Decrees

1935 Décret portant rdglement d'administration publique pour
1'exéctuion du décret du 19 avr. 1934 relalif 3 la
coordination des transports ferroviaires et routiers
(conditions générales de transport des voyageurs) 25 févr.
1935, D.P. 1936.4.61.

&

D€cret portant r%jement d'administration publique pour’
l'exfctuion du d&cret du 19 avr. 1934 relatif 3 la
coordination des transports ferroviaires et routiers
(transport de marchandises) 13 juill. 1935, D.P. 1936.4.296.
Décret portant réglementation des €preuves aWtomobiles et
motor cyclistes 25 juill. 1935, D.P. 1936.4.341.

1538 Décret unifiant le contrOle de L'Efat sur les entreprises

d'assurances de toutes nature et de capitalisation et tendant
3y l'organisiation de 1'industrie des assurances 14 Juin 1938
D.1938.1.305.



1952

1959

1958

1967

1985

England

1964
1971
1972
1217).

1976

1978
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Décret no. 52-763 du 30 juin 1952, Portant réglement
d'administration publique pour l'application de l'art. 15 de
la loi no. 51-1508 du 31 déc. 1951 créant un fonds de
garantie au profit des victimes d'accidents d'automobile
D.1952.1.235.

Décret No. 59-135 du janvier 1959 Portant r¥glement
d'administration publique pour 1l'application de la loi No.
58-208 du 27 f€vrier 1958 instituant une obligaitoen
d'assurance en matidre de circulation de véhicules terrestres
4 moteur D.1959.1.263.

Loi no. 51-1508 du 31 d€cembre 1951, Relative aux coqtbs
spfciaux de Trésor pour l'annfe 1952 D.1952.1.37.

Loi no. 58-208 du 27 février 1958, Instituant une obligation
d'assurance en matidre de circulation de vEhicules terrestres
3 moteur D.1958.1.124.

Loi du 3 juillet 1967 Relative 3 la Cur de cassation
D.1967.1.250.

Loi no. 85-677 du juillet 1985 Tendant & l'amélioration de la
situation des victimes d'accidents de la circulation et &
l'accélération des proc&dures d'indemnisation D.1985.1.372.

LIST OF STATUTORY INSTRUMENTS

Civil Aviation (Licensing) Regulations (S.I. 1964 No. 1116).

Employers' Liability (Compulsory Insurance) General
Regulations (S.I. 1971 No. 1117).

Motor Vehicles (Third party Risks) Regulations (S.I. 1972 No.

Insurance Companies (Intermediaries) Regulations (S.I. 1976
No. 521).

Insurance Brokers Registration Council (Code of Conduct)
Approval Order (S.I. 1978 No. 1394).

Insurance Brokers Registration Council (Registration and
Enrolment) Rules Approval Order (S.I. 1978 No. 1395).

Insurance Brokers Registration Council (Constitution of the
Investigating Committee) Rules Approval order (S.I. 1978 No.
1456).



(xxxi)

Insurance Brokers Registration Council (Constitiution of the
Disciplinary Committee) Rules Approval Order (S.I. 1978 No.
1457).
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Insurance Fund for the period of 1lst January to 31st December
1985.



GENERAL INTRODUCTION

The purpose of this general introduction 1is to present the essential
characteristic features of the Cameroconian legal system. The approach to the

subject adopted here is historical as the present legal structure reflects

Cameroon's colonial past.

I HISTORICAL BACKGROUND OF THE CAMEROONIAN LEGAL SYSTEM
After its discovery by European explorers and merchants, Cameroonl

underwent a triple colonial experience - German, English and French

-

domination.2

1 At the end of the Ffifteenth century, Portuguese explorers baptised
the Wouri River on whose estuary stands the coastal territory around

X the modern city of Douala, 'Rio dos Camerges' after the large pink
prawns found there; from this came the country's present name:
Cameroon. The appellation Cameroon was spelt differently throughout

the country's colonial history: Kamerun by the Germans; Cameroun by

the French and Cameroons by the English. In this study all these
forms of the name will be found according to whether mention is made

of the territory under German, French or British Colonial rule. For

the period since unification (that is, 1961 and beyond), the form
Cameroon will be used.

2 See Monie J.N., The Development of the Laws and constitution of
Cameroon, unpublished Ph.D. thesis, University of London, July 1970.
Further details on Cameroon in the colonial era can be found in the
following works:- H.R. Rudin, Germans in the Cameroon 1884-1914,
New Haven, 1938; David E. Gardiner, Cameroon: United Nations
Challenge to French Policy, London, Oxford University Press, 1963;
Victor T. Le Vine, The Camerocon Federal Republic, Cornell, 1971;
Harold D. Nelson, Area Handbook for the United Republic of Cameroon,
Washington D.C., 1974; Mveng Englebert, Histoire du Cameroun, Paris,
1963; W.R. Jdohnson, The Cameroon federation: Political Integration
in a Fragmentary Society, Princeton, 1970.
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GERMAN ANNEXATION OF CAMEROON

The Germans were the first European power to establish a protectorate
over Kamerun. On 12 July 1884 Gustav Nactigal, Bismarck's envoy, signed a
treaty with two Cameroonian Kings in Douala on behalf of the German
Government. Two days later on 14 July 1884 the German protectorate of
Kamerun was officially proclaimed. At the Berlin Conference Britain and
France agreed to abandon any further claims on Cameroon and recognised
Germany's annexation of Kamerun3. Germany then proceeded to demarcate the
western boundary with French Equatorial Africa. By 1887, German sovereignty
over the Kamerun was firmly established. For some thirty two years
thereafter until March 1916, Kamerun was a German colony subject to Imperial
German Lawa.

During German rule civil administration was closely allied to
Jurisdiction in the courts. The head of the German administration in Kamerun
was the Governor who was initially responsible to the Chancellor but later to
the Colonial Office. The Governor was empowered to legislate for the country
and to administer the courts. The English-supervised Douala Court of Equity
which had been set up in 1856 by the European Mercantile Community to resolve
trade disputes continued to operate. Such a vestige of British influence was
irksome to the Germans. Consequently this court was abolished in 1885.
Governor Soden set up a temporary court (similar to the consular courts in
British territories) in Douala with himself as Preside&t.

Two basic Acts were passed declaring German law applicable to Europeans

in German colonies. The first was the law regarding Consular Jurisdiction

}

3 See: Cameroon - Handbook prepared under direction of the Historical
section of the Foreign Office - No.ll8 February 1919, pp.15-25.

4 See g=snerally, Victor T. Le Vine, op. cit., pp.22-31; N. Rubin,
Cameroon: An African Federation, London, 1971 pp.23-43.




dated 7 April 1900 and the second was the Colonial Law dated 10 September,
1900. In terms of these instruments the administration of justice with
regard to Europeans in the territory was to be governed by the laws of the
Gerqan civil and criminal codes which became applicable in Kamerun. The
administration of justice with regard to Cameroonians was governed by
ordinances. Section 4 of the Colonial Law of 1900 vested in the Kaiser the
right to legislate for the colonies by virtue of his royal prerogative.
Generally, the exercise of his powers was delegated to the Imperial
Chancellor and the Governor. There was no codification of the substantive
law and procedure. In practice, the civil code, tempered by such customary
laws as could be ascertained, applied.

The system of courts also followed a dual pattern: two sets of courts
wére established, one for Europeans and another for Africans. An evaluation
of German colonial Jjustice would portray a discriminatory policy.
Paradoxically, this was beneficial for the well-being of the indigenes as it
maintained, encouraged and fostered native law and custom, which today is the

only law truly Cameroonian in origin.

THE BRITISH AND FRENCH IN CAMEROON

The Germans were defeated in the First World War by the British and
French forces in Cameroon in 1916. In 1915 Britain and France agreed to
maintain a- condominium wuntil the collapse of German resistance in the
territory. An agreement was reached on 4 March,. 1916 which ended the
condominium and delineated the =zones of influence of France and Britain.
France obtained the bulk of Cameroon land area and population and Britain

acquired two non-contiguous strips of Cameroon territory bordering Nigeria.

-



Britain's primary concern was to secure what she regarded as better
boundaries for her vast territory of Nigerias. By the treaty of Versailles,
Germany renounced all rights over her overseas possessions including Cameroon
in favour of the Principal Allied and Associated Power56

Britain and France jointly recommended to the Council of the League of
N;tions the conferment upon themselves of mandates to administer the
territory of Cameroon in accordance with article 22 of the Covenant of the
League of Nations. Great Britain administered the portion of the territory
lying to the west and France that 1lying to the east of the frontier line
fixed by a Jjoint declaration signed 1in .London on 10 July, 19197. The
recommended mandates were confirmed by the League of Nations, the terms of
which were defined by Acts done at London on 20 July 1922. The terms of the
mandates agreement were identical. Article 9 stipulated that:

"The Mandatory shall have full powers of administration and legislation

in the area subject to the mandate. This area shall be administered in

accordance with the laws of the Mandatory as an integral part of his

territory....."
It further provided that:
"The Mandatory shall therefore be at 1liberty to apply his laws to the
territory subject to the mandate, with such modifications as may be

required by local conditions....."

5 See N. Rubin, op cit., pp.71-79; Victor T. Le Vine, op. cit., p.32.

6 “ Article 119 of the Treaty of. Versailles, 28 June 1919.

7 For the Franco-British declaration of 1919 fixipg the frontier line
between the two Cameroons, see, Annexes 374f and 3749 to the Minutes
of the Nineteenth Sessions of the Council of the League of Nations,

Appendices: League of Nations Official Journal, August 1922, 872 and
877.




This article provides the basis, and officially marks the beginning, of the
duality af Western legal systems which the people of Cameroon have since
experienced and to which they remain subject to this day. Consequently, it
is of crucial importance in the legal history of Cameroan.

After the second World War, events took a different turn and new
];iements were introduced in the process of international supervision ~ the
trusteeship system was created by the United Nations. Pursuant to articles
75 and 77 of the United Nations Charter of 26 June, 1945 France and Britain
indicated their desire to place their respective portions of Cameroon under
the new international trusteeship systems. The General Assembly of the
United Nations converted the existing mandates into trusteeship; and defined
their terms by virtue of article 85 of the U.N. Charter9. Article 5(a) of
the Trusteeship Agreement with Great Britain and Article 4(1) with France re-
engcted Article 9 of the League of Nations Mandate, the terws of which have
been mentioned previously.10 Clearly then, with effect at least from 29 July

1922, Cameroon was divided into two partleA; one, administered by

8 See the preamble to the respective Trusteeship Agreements for
British Administration in Cameroon and French Administration in
Cameroon; the United Nations General Assembly "0fficial Records,
1946, Supplement No.513 December 1946, New York 1946.

9 These terms are set out in the__United Nations General Assembly
Official Records, 1946, op. cit., pp.21-22 ip respect of British
Cameroons and pp.27-28 in respect of French Cameroon.

10 Supra, at p.4. )
&
‘1l0A At present the Republic of Cameroon comprises the territory formerly
under French mandate and the southern portion of Camercon formerly
under British administration.



Great Britain and subject to the English system of law and justice and the
other administ;red by France and subject to French law and justice. Both
Britain and France were to lead Camercon to independencell.

"o

Great Britain further divided her portion of Cameroon into two
territories - Northern and Southern Camerocons, both of which she administered
as integral parts of her neighbouring colony of Nigeria through which the
institutions and practices of English justice were transplanted into British
Cameroon. It is in this connection that it will be seenllA how English law
was received into Cameroon.

The main facet of British colonial administration was indirect rule.
Indirect rule implies the slow and gradual development of customary law and
institutions along traditional lines but it also necessitates the existence

)
of a native court system side by side with a system of British established
courts which applied English law to cases involving non-natives or concerning
non-customary disputes. The whole arrangement resulted in a kind of legal
dualism with respect to both the two bodies of 1law and the two sets of
courts. }here was the British established system of courts applying mainly
English law subject to local adaptations and modifications and the indigenous
system of traditional courts applying mainly customary law or such part of it
as was not considered to be repugnant to the principles of 'natural justice,
equity and good conscience'. One of the inevitable consequences of British

rule over dependent territories was the introduction into them of English law

and legal system alongside the existing local laws.

1l See Victor T. Le Vine, The Cameroon from Mandate to Independence,
University of California Press, 1964, pp.88-104 and 211 et seq.

11A Infra, pp.l1-12.



France administered her portion of Cameroon together with her colonies
in French Equatorial Africalz. French policy did not aim at fitting the
inhabitants of her colonies for eventual and complete self-government. Its
colonial policy oscillated between the two poles of Assimilation and
AssociationlB. The system of dual 1legal status found further expression in
the courts and the legal system. Separate legal syst;ﬁs existed to

distinguish those Africans assimilated to European law (Citoyens) from those

12 It should be noted that Cameroon was technically not a colony of
France. The head of the -colonial administration in French Cameroon
was the Commissioner of the republic - Commissaire de la_R&publique
appointed by, and representing the government in Paris. His
functions were similar to those of the Governor-General and regional
Governors of the colonies in French Equatorial Africa. As will be
seen later, this technical difference in international legal status
made some difference to the way France administered the territory.
The laws in France and French Equatorial Africa were not directly
applicable in Cameroon wunless rendered as such by subordinate
legislation. For a detailed account of French administration of
Cameroon see: Jean Suret-Canale, Ffrench Colonialism in Tropical
Africa: 1500-1945, PICA Press, New York 1971, pp.37-42; J.H.

Godfrey, French Equatorial Africa and Cameroons, Geograpﬁical
Handbook Series, Naval Intelligence Division, Oxford 1942, pp.242-
299.

13 For details on French colonial policy see generally, David E.
Gardiner, Cameroon: United Nations Challenge to French Policy,

London, Oxford University Press 1963; Victor T. Le Vine, op. cit.,
pp.88-105.




subject to native custom (Sujets)la. For 'citoyens' in Cameroun (as in

French Equatorial Africa) the full set of Metropolitan Codes (Civil,

Commercial and Penal, to mention a few) were applicable.

The system of *justice indigéne' was created in Cameroun by a decree of
23 April 1921 and was administered by tribunals. These tribunals had
Jurisdiction over all Cameroonian ‘'sujets' and followed the procedure
prescribed by local custom and applied customary laws so long as they did not
conflict with the principles of French civilisation.

International surveillance of Cameroon under the British and French
administrations was of considerable significance throughout the period of the
mandate and trusteeship system. Colonial administration of; Cameroon
bequeathed a considerable legacy of development not only in the legal sphere
but also in respect of economic, social and political advancemeat. This was
in consonance with article 76 of the United Nations Charter which provided
that the trusteeship existed in order to:

“...promote the political, economic, social, and educational
advancement of the inhabitants of the trust territories, and their
pr;g;essive development towards self-government or independence as may be
appropriate to the particular circumstances of each territory and its peoples
and the freely expressed wishes of the peoples concerned ..."

The spirit“of this article was carried through when Britain and France

granted independence to their dependencies.

14 A 'citoyen' was a Frenchman or native who had attained French
culture and had the civil and political rights of persons of French
origin (also known as assimilfs or evolu€s). A 'sujet' was a native
who had not been assimilated.




From Independence to Present Day

On 1 January 1960, the Eastern Cameroun which had been admiﬁistered by
the French gained independence from France and later that year on 1 October
1960, Nigeria became independent. The Northern Cameroons voted in a United
Nations'supervised plebiscite held on 11 February 1961 in favour of accession
to independence by joining the neighbouring Federation of Nigeria and duly
became part of the latter. The then Southern Cameroons opted to unite with
East Cameroon instead of staying with Nigeria through which it had been
administered by the British. Consequently, on 1 October 1961 the Federal
Republic of Cameroon was born with two states having different languages,
laws and legal systems. Within the Federation the former British territory
(Southern Cameroons) became the state of West Cameroon and the former French
territory, the state of East Cameroon. The Federation was transitional and
ultimately by a referendum on 20 May 1972 the Federal Republic of Cameroon
was abolished and the United Republic of Camerocon came into beingls.

It will be seen15A in our discussion on the sources of law in Cameroon
that the 'colonial history was not without its impact on the legal system of
éameroon. At independence it inherited all the existing 1laws in both

federated states. This dual system accounts for the common and civil law

flavour in the Cameroonian legal system.

15 By a constitutional amendment of January 1984, the epithet "United"
was dropped out of the name of the country which henceforth is to be
known simply as the Republic of Cameroon.

15A Infra., pp.10-24, .



II THE SOURCES OF LAW IN CAMEROON
Before the arrival of the European colonisers indigenous 1legal
institutions - (customary courts) were found everywhere. Nevertheless their
arrival had far-reaching effects on the Cameroonian legal system. , Professor
Allott has observed that:
"The arrival of European colonial powers wrought a fundamental
revolution in African legal arrangements, the results of which are with
us to this day. The nature of the revolution varied somewhat with the
different colonial powers, but in general each power first introduced
its own legal system or some variant of it as the fundamental and
general law of territories, and second, permitted the regulated
continuance of traditional African law and judicial institutions except
where they ran counter to the demands of colonial administration or

were thought ‘'repugnant* +to 'civilised' ideas of justice and

humanity"16

L]

In this respect the sources of 1law in Cameroon can be traced to the
foreign received laws and the indigenous sources. Cameroon's legal heritage
is derived basically from two extraneous legal systems. Mention could be
made of the influence of German law but since that 1law had no material
infldence on the insurance law of Cameroon, the present digeussion will be
substantially devoted to the reception of common and civil law into Cameroon.

A. FOREIGN SOURCES OF LAW

1. Cerman Law

As has already been pointed'outISA, German rule in Cameroon lasted for

only thirty years from 1884 to 1914. This is a short period by any standard

16 See A.N. Allott, New Essays in African Law, London, Butterworths,
1970 at p.l1.

16A Supra, at p.2.
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but the German administration established some basis in the econﬁmic and
social fields. Its main concern was economic. In this connection it
concentrated in the establishment of plantations. The Germans left 1little
imprint by way of legal development. Much of what is left is in the field of
land law. The present land law, Ordinance No.74-1 of 6 July 1974 in Cameroon
establishing rules governing land tenure is a reflection of German colonial

land policy -~ Schutzgebiet Von_ Kamerun.

2. The reception of English law in Cameroon via Nigeria
Wt

It was earlier observedlsB that wunder the mandate and trusteeship
systems Britain administered Camerooh integrally with her colony of Nigeria.
It was in this connection that English law was received into Cameroon,
namely, through Nigeria.

The British Cameroons Administration Order in Council No.3 of 1923
provided that those parts of the Cameroon under British Mandate adjoining the
northern and southern provinces of the protectorate of Nigeria should be
administered as integral parts of Northern and Southern Nigeria,
respectivély. By virtue of Ordinance No.5 of 1924, all Ordinances enacted in
Nigeria after February 1924 were applicable to the Camercons under British
Mandate. This ordinance is thus the enabling legislation which makes the
application of Nigerian and English law possible in Cameroon.

In conformity with the political wishes of the Southern Cameroonians,
the Southéfn Cameroons achieved in 1954 quasi-regional status within the
colonial Federation of Nigeria and was endowed with its .own Legislative House

. (.17 L : s X <
and Executive Counc11l . The Nigerian (Constitution) Order in Council, 1954

168 Supra, at p.6.

17 See Report of the Conference on the Nigerian Constitution held in

London in July and August 1953. Cmnd.8934, London, H.M.S.0. 1953
Annex VI at p.22.



provided for the 'regionalisation' of the Jjudiciary. It provided for High
Courts for each of the regions, a High Court for Lagos and a High Court for
the Southern Camercons and established a Federal Supreme Court as a Court of
Appeal from the High Courts. Thée responsibility of administering the law
thus received was that of the Supreme Court of Nigeria in Lagos.

Section 11 of the Southern Cameroons High Court Law of 1955 provided
that:
"Subject to the provisions of this Law or any other written law, the
common law, the doctrines of equity, and the statutes of general
application which were in force in England on the first day of
January, 1900, shall be, in so far as they relate to any matter with
respect to which the Legislature of the Southern Cameroons is for the
time being competent to make laws, be in force within the
jurisdiction of the courts constituted by this law".
This triple formula by which English 1law was generally transplanted into
British Cameroons and other British territories has given rise to academic
controversy as to whether the cut-off date of 1 January 1900 applies to all
three sources of law - caoammon law, equity and statute - or only tp'statutels.

Whatever the outcome of this controversy, courts in the former British

Cameroons continue to this day to cite English cases decided 1long after

18 See A. Allott, New Essays in African_ Law, London 1970, pp.28-69.
For other views on the subject, see A.E.W. Park, The Sources of
Nigerian taw, London, Sweet and Maxwell, 1963, pp.19-21; 0.B.
Nwabueze, The Machinery of Justice in Nigeria, London, Butterworths,
1963 pp.19-22; T.0. Elias, The British Colonial Law, London, Stevens
and Sons Ltd., 1963 pp.35-36.




1900 as authority for their decisionslg. The significance of the general
reception of English law is that it provides the residual law of English-
speaking Cameroon, to which reference is made in the absence of any express

rule deriving from specific local law.

31 The reception of French Law

The French-speaking portion of Cameroun as mentioned earlier19A was not
a colopy under the League of Nations Mandatezo. In any case, the French
Parliament did not 1legislate directly for the colonies; and an Act of
Parliament did not apply to the colonies unless it was specifically extended

to them by an additional instrumentzl. Generally, 1legislation for the

19 See, for example, cases in the English Speaking Cameroon: Emmanuel
Agu Ukpai and S.0.R.A.R.A.F. Compagnie GEénfral d'Assurances v.
Regina Azongfack Fongkw3g and 7 others, Civil Appeal No.CAS WP/16/75
of 12 January 1976, Buea, (Unreported). In this case Justice 0.M.
Inglis cited and considered the judgment of Greer L.J. in Flint v.
Lovell [1935] 1 K.B. 354 at 360; see further judgments: Samuel
Jengob Gizang v. Onuoha John, John Ngassa and Guardian Royal
Exchange Assurance (Cameroon) Ltd., Suit No.HCSW/6/75 of 4 August
1976, Buea (Unreported) in which justice 0.M. Inglis relied on the
judgment of Lord Morris in West v. Shephard [1964]) A.C. 326 at 346;
In dases of Henry Che v. Charles N. Tayim and Mutuelle Agricole
d'Assurances, Suit No.HCB/18/1976 of 18 February 1977, Bamenda
(Unreported) and Boniface Fuh v. Simon Nfonkwa Philimone Nsah and
Mutuelle Aqricole d'Assurances, Suit No.HCB/1976 of 5 July 1977,
Bamenda, (Unreported) Justice T.E. Mbuagbaw relied on three post

1900 English decisions in establishing negligence - two of which
are: National Coal Board v. England [1954] A.C. 403; and Kemp and
Dougal v. Darngavil Coal Co. Ltd. (1909) S.C. 1314 at 1319. See

further, A.N. Allott, "The Authority of English Decisions in
Colonial Courts", (1957), J.A.L. 23. A justification for references
to common law judgments after 1900 may be based on the fact that
common law is a fluid concept and cannot be determined with
reference to any particular period. Common law and the doctrines of
equity are ambulatory in their application and therefore cannot be
stultified at any particular date.

19A Supra, note 12.

20 The signatories to the Franco-British declaration of 1919 fixing the
frontier boundaries were not foreign Ministry Officials - For Great
Britain the responsible official was the Secretary of State for the
Colonies and for France, the Minister of the Colonies.

21l For a discussion of the application of.French law in French African
countries, see Jeswald W. Salacuse, An_Introduction to Law in

French-speaking Africa, Vol.I: Africa South of the Sahara, 1969,
pp.1l1-12.




colonies was enacted by decree of the President. Before coming into force in

any colony the presidential decree had to be promulgated locally by order of

the Governor. The laws in force in the colonies of French West Africa and

French Equatorial Africa did not apply ipso facto in Cameroun. In 1924 all

laws so far applicable in French Equatorial Africa were rendered applicable

en bloc to the mandated territory of Cameroun by decree of 22 May 192422

The laws in force in French Equatorial Africa embraced French Acts of

Parliament, Presidential Decrees, Orders in Council of the Governor General,

French Codes, Administrative law and Native customary law. Clearly then, the

decree of 22 May, 1924 is the enabling statute which renders the application

of French law possible in Cameroun. The effect of this was to introduce,

among others, the French Civil Code (Code Civil or Code Napol&on) and the

French Commercial Code (Code de

Commerce) which continue to serve as the

primary source of civil law in the French-speaking CamerounZB. Further 1laws

were rendered applicable by order of the Governor of French Cameroun. In
1930, the 1Insurance Law of 13 July, 19302£l was passed by the legislator in

France. Seven years later the 1930 law was rendered applicable to Cameroun

by Decree of 19 March 1937. Furthermore,

.

an Ordinance of 29 September 1945

rendered applicable in Cameroun all basic French insurance 1legislation

22 See Rapport Annuel du Gouvernement francais sur l'Administration

sous mandat des territoires du Cameroungsour l'ann€e 1924, Paris,
1925 at p.31.

23 See Gaston-Jean Bouvenet and Ren& Bourdin, Codes et Lois du Cameroun

Vol.II 1956, see pp.9-160 for provisions of the Civil Code and
pp.331-509 for the provisions of the Commercial gode.

24 This law is hereinafter referred to and cited as 'the Law of 13 July
1930"'.
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thereby importing the French law of June 1938 regulating insurance
25
companies .

To give effect to the exportation of French laws, the court structure was
organised for complete reception. By a Presidential decree of 30 June 1935, a
Court of Appeal at Brazzaville was constituted. This court dealt with appeals
from Cameroun and from its decision there lay a further appeal to the 'Cour de

cassation'zs at Paris. The local tribunals of the 'Justice Frangaise' in the

Cameroun followed the model of that in French Equatorial Africa. These were a
criminal court sitting normally at Douala, a tribumnal of first instance at
Douala, a Justice of the Peace Court with ordinary jurisdiction in other
regions. Thus French law was also received through the judicial system by the

courts applying French law.

. B. INDIGENOUS SOURCES OF LAW

1. Customary law

Customary law was kept alive by the British and French who applied it to
the natives. There is no single, uniform set of customs prevailing throughout
the country due to the numerous ethnic groupings, each with its own traditions
and institutions. Customary law is a blanket description covering many
different systems largely tribal in origin and wusually operated within the
area occupied by the tribe. One feature of customary law which transcends the
whole structure is that it is wunwritten, and a "mirror of accepted usage"27.

Native law is the legal aspect of tribal life, established by evidence and by

25 For the text of the French insurance legislation reproduced in whole
in French-speaking Cameroon see: Gaston-Jean Bouvenet and René
Bourdin, op. cit., pp.l1l61-219.

26 See note 34, below, for authority of the decisions of the Cour_de
cassation. This court is the highest judicial tribunal in France.

27 Owonijin v. Omotosho (1961) 1 All N.L.R. 304 at 309.




judicial notice in customary courts. These courts have original jurisdiction
in civil matters especially in respect of family, land and property matters
but no criminal jurisdiction.

In the English-speaking provinces of Cameroon, customary law 1is
recognised by section 27 of the Southern Cameroon High Court Law of 1955. It
provides that:

"The High Court shall observe and enforce the observance of every

native law and custom which 1is applicable and is not repugnant to

natural justice, equity and good conscience, not incompatible either
directly or by implication with any 1law for the time being in force,
and nothing in this Act shall deprive any person of the benefit of any
such native law and custom.”
Customary laws are subject to certain general tests of validity before they
can be enforcedzs. In this respect T. Olawale Elias noted that 29:

"Wwhenever English law was introduced into a colony the traditional

British policy has been to give recognition to such aspects of

custdmary law as are found to be well established and not contrary to

morality or justice. Sometimes, recognition 1is clear and prompt, as

when the local community has at the time of British advent reached a

comparatively advanced stage of civilization and its customary 1law is

fairly firm and ascertainable, at least in essentials".

28 See T. Olawale Elias, British Colonial Law - A Comparative Study of
the Interaction between English and Local Laws in British
Dependencies, London, Stevens & Sons, 1962 pp.101-110.

29 1bid., at 10l; Customary laws were recognised if they were purged of

all primitive ideas and origins, that is, not barbarous, see further
discussion at pp.l106-110.
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Similaily, in English law Sir William Blackstone commented that 30:
4
"When a custom is actually proved to exist, the next enquiry is into

the legality of it; for if it is not a good custom it ought to be no

longer used. "Malus usus abolendus est is an established maxim of the

law. To make a particular custom good, the following are necessary
requisites ... That it have been used so long, that the memory of man
runneth not to the contrary ...",
He went on to list other tests of validity such as that the custom ‘must have
been continued, peaceably enjoyed, reasonable, certain, compulsory and,
finally, consistent with other customs.
In the French-speaking provinces of Cameroon customary courts were
integrated into the judicial system in 1959 by Ordinance No.59/86 of December

1959. At present, Customary courts are included in the hierarchy of courts

under the Ministry of JusticeBOA.

Article 46 of the 1961 Constitution of the Federal Republic of
Cameroon, now Article 38 of the Constitution of (United) Republic of

Cameroon, maintains the observance of "native law and custom" as a source of

Cameroonian law.

2. Local Legislation

At the present day legislation is -the principal agency of law reform
and with the tendency towards codification, it is becoming the most important

source of Cameroonian law. Local statutes take precedence over all the other

30 See William Blackstone, Commentaries on the Laws of England: A
Facsimile of the First Edition of 1756-1769, Vol.l1 - '0Of the Rights
! of Persons', Univ. of Chicago Press, 1979 p.76 and pp.77-78.

30A Ordinance No0.72/21 of 19 October 1972, organising the structure of
the courts in the (United) Republic of Cameroon.
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sources of law. Local legislation may abolish, alter, supersede or maintain

in force any foreign received laws. Foreign laws are abrogated if local

legislation is enacted whose content makes it clear that it is intended to

cover ground previously covered by English or French law.

A further characteristic feature of Cameroonian legislation that

enhances its importance among the other sources of law is its unlimited

territorial application, that is, it is the only source of law whose rules

prima facie apply to the entire country. Since 1961 the aim has been to

harmpnise the laws in both the English and French-speaking provinces. By

1967, the process of harmonisation and integration of laws had really

progressed. Federal Law No.67 - LF - 1 of 12 June 1967 introduced Book II of

the Penal Code which came into force on October 1, 1967.

Before that, Book I was introduced in 1965 and entered into force on 1

October 1966. The Cameroon penal code applies equally and uniformly

throughout the country. It is the result of a detailed study of both systems

of criminal law by a commission comprising judges and lawyers both in private

practice and in government service and of Cameroonian, French and English

nationality. Following this, Labour Law was codified by Law No.67 - LF - 6

of 12 June 1967. These are examples of 1legal integration by way of

codification of laws to eradicate Cameroon's legal hydra (dualism). In the

specific domain of insurance law, although there 1is as yet no general

uniformity,” isolated instances increasingly exist of legislation which is

intended to apply uniformly throughout Cameroon31

™

31 See infra pp.43-297 on the wuniform 1legislatiom applicable to the
Republic of Cameroon in Chapters One to Four and parts of Chapter

. Six of this study. See further legislation in Législation
Camerounaise de 1'Assurance, Imprimerie Nationale, Yaoundé§.
And also see S.A. Fonkam, "Insurance Law and Practice in Cameroon",
(1985) 19, No.2 Journal of World Trade Law 136.




There is a mass of statute law, much of it enacted only since the

Federation. The Constitution of the Federal Republic of Cameroon, in its

article 46 maintained in force all existing laws in both federated states

which were not in contradiction with the Constitution itself. Upon the

demise of the Federation, a similar provision of the unitary Constitution of

2 June 1972, article 43, carried over:

"The legislation resulting from the laws and regulations applicable in

the Federated State ... in all of their dispositions which are not

contrary to the stipulations of this Constitution ...".

One result has been the perpetuation of two systems of law in Cameroon.

&
The 'existing 1laws' in the French-speaking provinces (former East

Cameroon) comprise local legislation and such French laws and instruments as

were " expressly applied before independence. A broad categorisation of these

comprises: (a) Legislation of the various 1legislatures of French Cameroon

until 1960; (b) Legislation of the Republic of Camerocon between 1 January

.
1

-t
1960+~and 1 October 1961; (c) Legislation of the East Cameroon House of
Assembly and of the Federal Assembly between 1961 and 1972 and (d)

Legislation of the National Assembly of the (United) Republic of Cameroon

since June 1972.

The 'existing 1laws' in the English-speaking provinces (former West

Cameroon) comprise basically: (a) the laws applicable in Nigeria, that is,

the general principles of English law and equity together with English

statute law before 1 January 1900; (b) Any instrument such as an Order in

Council emanating directly from the United Kingdom government; (c) the

Legislation of the Southern Cameroons House of Assembly from 1954 to 1961;
&

(d) Legislation of the West Cameroon House of Assembly and of the Federal

Assembly between 1961 and 1972 and (e) Legislation of the National Assembly

of the (United) Republic of Cameroon since 1972.



v Article 43 of the Constitution of the (United) Republic of Cameroon

preserves all legislation passed before June 1972, which has not been amended

or repealed by subsequent enactments. From time to time the President of the

Republic exercises the power to legislate over certain matters by way of

decrees and ordinances32 and to issue statutory rules and orders33

3, Case Law

A body of Cameroon case law is growing up around the local legislation
and foreign received laws of Britain, France and Nigeria. The hierarchy of
the courts ensures the respectability of decisions of higher courts in the
stratup with the Supreme Court as an overriding authority of thé law of the

N
land.

The organisation of the courts and the doctrine of precedent

The quest for the wunification of laws found favour with the

organisation of the courts. The hierarchy of the courts converged and

culminated in the organisation of the court structure of the (United)

. Republic of Cameroon in 1972. Article 1 of Ordinance No.72-21 of 19 October
L I .

* 1972 provides that:
"1" 14
3

"Justice shall be administered by

(a) The Courts of First Instance (Tribunaux de PremiBres Instances);

(b) The High Courts (Tribunaux de Grande Instance);

(c) The Military Courts;

(d) The Courts of Appeal (Cour d'appel); and

(e) The Supreme Court (Cour supr€me)."

32 Article 21 of the Constitution of the (United) Republic of Cameroon.

33 Article 9(9) and 22, ibid.



The Ordinance on judicial organisation of the Supreme Court, No.72-6 of
26 August 1972, as amended, introduced an essentially uniform system of
courts throughout (United) Republic of Cameroon, replacing the two systems
nitherto in existence on either side of the legal divide.33A

Article 18(2) of Ordinance No0o.72-6 of 26 August 1972 raises an
interesting point. It provides that, until such time as a proper procedure
is enacted to be followed in the Supreme Court, in deciding an appeal, this
court is to adopt the procedure applicable in the court against whose
‘decision the appeal has been brought. 1In essence, therefore, this requires
that the procedure applicable in the English-speaking provinces 1is to be
followed if the appeal is from a decision of one of the Courts of Appeal in
the two English-speaking provinces, and that of the French-speaking provinces
if the appeal is from a decision of the Court of Appeal in a French-speaking
province. It is worth noting that the Ordinance does not go further to
specify the composition of the court according to whether it is considering a
case from the French-speaking or English-speaking provinceBzB. One may
question thé competence of a court comprising mainly or wholly judges trained
in the procedure of one system to decide an appeal in application of the
other system's procedural rules. In practice, however, this situation has

‘been resolved to some extent. There exists at the Supreme Court level, an

English-speaking division bench and a French-speaking division bench of

-

33A On the Jjudicial system in French-speaking Camercon before 1972
reform, see Michel Guermann, "L'Organisation Judiciaire au Cameroun
Oriental", (1973) 3 Rev. Cam. de Droit 24, esp. pp.29-30; A,
Marticou Riou, "L'Organisation Judiciaire du Cameroun", Penant 1969
Doctr. 33, esp. pp. 52-53. On the system ip English-speaking
Cameroon before 1972, see J.A. 0'Brien Quinn, "The Organisation and
Structure of the Courts in West Cameroon®, (1973) 3 Cam. L. Rev. 17
esp. pp.l8-19.

33B See Article 2(2) and (3) of Ordinance No.72-6 of 26 August 1972.
s
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jnges with each division hearing appeals from their respective provinces.

* Article 8 of Ordinance No.72-21 of 19 Octocber 1972 provides that

judicial decisions and orders shall be enforceable throughout the territory
of the Republic.

The judges and practitioners of the English-speaking provinces imbued

in the dynamic and developing common law tradition encourage the citation of

cases. In courts of both English and French-speaking Camerocon, decided cases

are often cited. But in English and French-speaking Cameroon, there 1is, in

* theory, no doctrine of binding precedent as known in England34.

Nevertheless, in practice the 1lower courts in those provinces hardly

disregard previous decisions of higher courts, notably the Cour d'appel and

-A:.’

33C Field investigation - interview with Justice Ekema, Judge at the
Supreme Court, Yaounde, July 1983.

34 As to the significance and practical effects of the decisions
rendered by the Cour de cassation, tout-chambres rfunies, see: the
law of 1 April 1837 now the law of 3 July, 1967. In view of this
law, binding effect is given to the decision rendered after a second
renvoi, in solemn session by the Cour de cassation, the highest
tribunal in France and the lower courts must decide a case according
to the-indication of the Cour de cassation. For a discussion of the
authority of decided cases in France, see: Amos and Walton,
Introduction to French Law, 3rd. ed., by F.H. Lawson, A.E. Anton and
L. Neville Brown, Oxford, Clarendon Press, 1967, pp.7-12; Rene David
and John E. Brierly, Major Legal Systems in the World Today, 2nd.
ed.y London, Stevens & Sons, 1978 pp. 121-132 esp. pp.123-4 and
p.131: 0. Kahn-Freund, Claudine Lé&vy and Bernard Rudden, A_Source-
book on French Law: Systems - Methods - Outlines of Contract, 2nd.
ed., Oxford, Clarendon Press, 1979 p. 284; see especially the
authority or weight of interpretation given to article 1384 by the
Cour de cassation, infra pp.153 and in Ren€ David, English Law_and

French Law - A Comparison in substance, Tagore Law Lectures, London,
Stevens & Sons 1980, p.23.




the Cour §gpr@me35. In English-speaking Cameroon the doctrine of binding
precedent applies in theory: courts of first instance and high courts within
an English-speaking province are bound by the decisions of the Court of
Appeal of that province and, wultimately, by decisions of the supreme Court.
.Nevertheless, the proper functioning of the doctrine of binding precedent in
English~speaking Cameroon is subject to two major difficulties. First, there
is the absence of a sustained system of law reporting since the West Cameroon
Law.Reportnof 1965, 1966, and 1967, compiled and annotated by O'Brien Quinn
on 'béhalf of the West Cameroon Bar Association, was discontinued.
Nevertheless, throughout the country court files are available to the ju&ges,
practitioners and the public whose constant recourse to them reveals the
leading cases of the land. At a seminar in February 1979, for Jjudicial and
legal officers in English-speaking Cameroon, the participants expressed
concern about the lack of effective law reporting of judgments of Cameroonian
courts. This deficiency, it was said, had resulted in a tendency among
p{gctftioners of English-speaking Cameroon to cite Nigerian and English
decisions whereas there are adequate Cameroon cases that could bé cited36.

The only surviving system of case reporting is the Bulletin d'arréts de la

Cour supr@me which started in 1960.

35 Articles 1 and 16 of Ordinance No.72/6 of 26 August 1972 on the
organisation of the supreme court and subsequently modified by law
No.76/28 of 14 December, 1976 organising the supreme court states
that:

"The judgments of the supreme court shall be binding on the

lower courts". ’
The supreme court is the unifying body of case law in the (United)
Republic of Cameroon. Its function has been to see about the
unification of case law in the (United) Republic of Cameroon. Thus,
it is only at the Supreme Court level that the doctrine of binding
precedent is conceivable. See also, the Constitution of the
(United) Republic of Cameroon of 2 June 1972, art. 32.

36 See the Minutes of the 1979 Seminar for Judicial and Legal Officers

Held in the Court of Appeal in Buea on Tuesday 27 february 1979,
p.l19.

Ko o0



. Second, the existence of a Court Appeal for each of the two English-
}

speaking provinces and of several High Courts, one for each division of a

province, has tended to undermine the effectiveness of stare decisis 1in

English-speaking Cameroon. Whereas in England the effectiveness of the
doctrine of binding precedent is enhanced by the existence throughout that
country of only one High Court, one Court of Appeal, and one House of Lords,
in English-speaking Cameroon the simultaneous existence of two Courts of
Appeal and nine High Courts has had a deleterious effect on the vitality of

the doctrine of binding precedent.

I1I PROBLEMS OF INTERNAL CONFLICT OF LAWS IN A BI-JURAL COUNTRY
The present discussion will be confined to the subject of
insurance, though similar problems may arise in other areas of law.

Prior to 1962, as has already been observedjsA, there was no insurance
legislation uniformly applicable throughout the national territory comprising
both English and French-speaking Cameroons. After re-unification there was
increasing business and commercial interaction between the two 'Cameroons’
and it became necessary to harmonise and standardise certain aspects of
insurance 1law and practice. 1In 1962, therefore, the decree of the Federal
Government mentioned above introduced measures which purported to unify
certain aspects of insurance law. Aspects of insurance law and practice
which wer; not treated by any national legislation continued to obey the
insurance law specifically applicable to French-speaking Cameroon on the one
hand and English-speaking Cameroon on the other. 1In those areas of law which
are still governed by the two respective systems of la&, internal conflict of

laws problems may arise.

36A Supra, at pp.l1l1-15 and p.20.
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The conflicts in this area are but one manifestation of a-more general
situation. In all branches of civil law, the laws in the English-speaking
Cameroon differ from those in the French-speaking Cameroon. In the last few
years since unification there has been increasing interaction between the

}
"inhabitants of English-speaking Cameroon and those of French-speaking
Cameroon. In particular, there has been interaction between business-men
within the framework of commercial transactions, between suppliers of goods
and services who tend to be based in French-speaking Cameroon and consumers
who are to be found or based all over the country including English-speaking
Cameroon. The effect of this is that, quite often, a consumer in English-
spéaking Cameroon who is otherwise subject to English-derived laws finds
himself entering into a contract for consumer services, for example,
electricity, water and, what is most pertinent here, insurance, with a
supplier whose headquarters are based in French-speaking Cameroon and whose
business, although carried out throughout the country including English-
speaking Cameroon, may be governed by French-derived laws. When the customer
in English-sﬁeaking Cameroon enters into a commercial contract with a
supplie£ based in French-speaking Cameroon, is the contract governed by the
internal law of English-speaking Cameroon-which relates to the subject matter
of the contract or is that contract governed by the internal law of French-

speaking Cameroon relating to the subject matter of the contract?37

« 37 For a discussion of the proper 1law of contract and the autonomy
. under which the parties are free to choose the governing law, see
Cheshire and North, Private " International Law, 10th. ed., 1979,
London, Butterworths pp.195-202; R.H. Graveson, Conflict of Laws:
Private International Law, 7th. ed., 1974, Londoh, Sweet & Maxwell
pPp.400-404.; Kelly, "Reference, Choice, Restriction and
Prohibition"' (1977) 26 I.C.L.Q. 857 esp. p.871; Dle Lando, "The
Proper Law of the Contract", (1964) 8 Scandinavian Studies in Law
105, 109-147. The answer to this question in Cameroon, is provided
by inquiries in the course of field research work carried out during

the months of June to September 1983, see below, pp.26-30.




The attitude of the courts in both English-speaking and French-speaking '
Cameroon has been to ignore the existence of this conflict of laws problem.
The courts on both sides of the counfry when confronted with an issue which
raises a putative conflict of laws issue have tended to decide that issue by.
automatically adopting the lex fori as the lex causae. The courts seem to
work on the principle that when parties submit their dispute before -them they
thereby intend that the law of the forum should govern the issue. The courts
thus show a regrettable lack of awareness of the conflict of laws situation
involved in the dispute submitted before them. They appear to confuse choice
of jurisdiction with choice of the proper law.

Insurance companies specifically mention at the top of their policies
that the contract will be governed by the law of 13 July 1930. This is, in
effect, a proposal of a choice of law clause to the prospect;ve policyholder.
If the prospective policyholder then completes and signs this proposal form
and accepts the policy in total awareness af the clause he must be deemed to .
have accepted the choice of law clause proposal which was made to him by the
insurance company. In that case, in the event of a dispute the law of 1930
ought to apply even where the dispute is submitted before a court in English-
speaking Cameroon, a territory in which the 1law of 1930 ordinarily has no
application, in view of the fact that, that law has never been extended to
English-speaking Cameroon by any legislation passed since its coming into
force.

The basic principle of the law of contract is that parties are free to
agree not only on the terms of their contract but also on the choice of a

+ system of law to govern any dispute that may arise between them in connection



: 38
with that contract™ . However, divergent view539 obtain on the question

whether their freedom is completely unfettered or is restricted to the choice
of ‘law with which the contract is factually connected. This raises questions
such as whether the parties directed their minds to the matter and in fact
reached an agreed conclusion. Furthermore, does the ‘'intention' (whether
subjective or objective) signify the common intention that the parties would
have held had they considered the matter, or does it merely mean the
intention which as reasonable persons, they ought to have formed, having
regard to all the relevant facts? 1In order to answer these questions, in the
light of our particular study, the intention of the parties may havé to be
ascertained. Insurance contracts are standard form contracts or contracts of
adhesion in which the element of actual consent may be either negligible or
completely absent. Where is the intention of parties? Is it mutual or
unilateral? Clearly, without a deeper analysis it is scarcely possible to be
content with the aphorism that the proper 1law is the law intended by the

parties. The only justification one may advance for the express choice of

38 Vvita Food Products Inc., v. Unus Shipping Co., [1939] A.C. 277 per
Lord Wright at 289-290; For the view that the intention of the
parties must prevail see: R. v. International Trustee [1937] A.C.
500 at 529; British Controlled 0ilfields v. Stagg (1922), 127 L.T.
209; For a contrary view see, Lord Denning in Boissevain v. Weil
[1949] 1 K.B. 482, at 491 cf L. Denning in Tzortzis v. Monark Line
A/B, [1968] 1 W.L.R. 406, at 4l1.
However, this freedom of the parties to choose the applicable law
may = be expressly restricted and perhaps even éxcluded by
legislation. If there is 1legislation to this effect, (which
unfortunately is absent on the point in Cameroon), that prevails
over any chosen system of law of the parties. '

39 See Cheshire and North, op. cit., pp.195-202; David F. Cavers, "A
Critique of the Choice-of-Law Problem", (1933) 47 Harv. L. Rev. 173-
208; F.A. Mann, "The Proper Law of Contract", (1950) 3 I.L.Q. 60
esp. at 61; R.H. Graveson, "Philosophical Aspects of the English
Conflict of Laws", (1962) 78 L.Q.R. 337-370; Albert A. Ehrenzweig,
"A Treatise on the Conflict of Laws", (1963) 79 L.Q.R. 44l1-445; D.
St. L. Kelly, "Reference, Choice, Restriction and Prohibition"
(1977) 26 I.C.L.Q. 857-883 esp. at 871.
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the proper law of the contract is the certainty which 'it provides
which, therefore, puts the proper law beyond doubt and thus saves delay and
cost of disputed litigation.

In the absence of legislation restricting the freedom of the parties to
choose the proper law of their contract, it will be curious if the courts do
not consider what the parties intended to be the proper law of the contract.

It is therefore astonishing that 1in English-speaking Cameroon courts have
been inclined to apply that territory's insurance law to settle disputes
submitteacto them by parties to an insurance policy which the parties had
earlier agreed would be governed by the French-speaking law of 13 July 1930.

Thus in Aguh Thomas v. Société Nationale d'Assurance Cameroun (SNAC)AO, the

policy provided by SNAC whose headquarters is situated in Douala, stipulated
that the contract will be governed by the law of 13 July, 1930 and the policy
incorporated the provisions of the 1930 law in its general conditions: the
insurance company in pleading as a defence the breach of the general
conditions consequently invoked the provisions of the 1930 law. The judge,
in considéring the issues between the parties, applied English law as to the
breach of a warranty in the contract and upheld the repudiation of the
contract. In fact, a generalised objection could be made in respect of all
the insurance cases brought before the English-speaking provinces as all the

five insurance company's policy documents have a similar headed wording with

41

the incorpo}ation of the provisions of the 1930 law
Furthermore, the point of jurisdiction was raised in the Bamenda Court of

Appeal in David Che Johny v. Total Afrique Ouest and Soger Co.

40 (1980) Reference No0.3455/81 Buea (Unreported).

.41 See later, Chapters Five to Seven, pp.299-439.



Assuranceaz. The counsel for the defendant contended that article 13 of the
agreement duly signed on 30 April 1968 in Douala conferred jurisdiction on
the Douala Commercial court in the case of a dispute arising under the

contract. Here, Justice H. Ekor Tarh said:

"The dichotomy of civil 1law in the 1legal system of the (United)
Republic of Cameroon at present is a notoriety. Thereforé apart
from the formal validity of a contract, its essential wvalidity,
interpretation, the effect and obligations of the parties to it are
., governed by the law which the parties have agreed or intended or
which they presume to have been intended to govern them. That is

the proper law of the contract.

Ip so facto, where the parties to a contract stipulate expressly
that the contract shall be governed by a particular law that law
will be the proper law of the contract, provided the selection is
bona'fide and there is no objection on grounds of public policy.
Accordingly, if contracting parties freely and expressly stipulate

the 'lex loci contractus' as the proper law of the contract between

\ them, then the courts have no reasons to interfere in such a

choice. The relevant case in issue is "Vita Food Products Inc., v.

Unus Shipping Co. ttd.", [1939] A.C. 277, House of Lords at page

292."

On this basis the judge was persuaded to uphold the fbjection raised by the

defence and ruled that the jurisdiction of the court was expressly excluded

42 Suit No. H.C./14/71 of 11 December 1972, Bamenda (Unreported) a town
in the English-speaking province of Cameroon.



and the suit could not be entertained in the Bamenda Court. This approach by
the judge in this case to dismiss the case is not desirable. According to
conflict of 1laws principles, although parties to a contract may agree to
submit their differences to the courts of their choice, they cannot by doing
so oust the jurisdiction of another courtAB. The validity of such a clause
is a matter for the proper 1law of the contract in particular whether it
provides for the exclusive jurisdiction of its court. 1If in that 1law there
is a prohibition against ousting the jurisdiction of the court in a

particular context, no Jjurisdiction clause can prevail against® it. 1In

§
English domestic law there 1is one such statutory prohibition. This is

section 141 of the Consumer Credit Act 1974, which provides that the county
court shall have Jjurisdiction to hear and determine any action by the
creditor or owner to enforce a consumer credit agreement, and that such an
action shall not be brought in any other court. By analogy, in the absence
of any stipulation in the 1930 law itself, in Cameroon, parties ought not to
oust the jurisdiction of another court and such objections as ig the above
case shouid not be entertained by judges. The judge ought to consider the
country with whose law a dispute has the closest connection (the proper law)
and the country with whose courts a dispute arising thereunder has the

closest connection (the proper court).

IV ORIGIN AND DEVELOPMENT OF INSURANCE IN CAMEROON
In every society there exist various arrangements .for spreading amongst

members the effects of a loss which falls directly upon one or a few of them.

43 The Fehmarn [1958] 1 W.L.R. 159. Cf. The Eleftheria [1969] 2 W.L.R.
1073. For further explanation see: E.I. Sykes and P.C. Pryles,
International and Interstate Conflict’of Laws: Cases and Materials,
1975, London, Butterworths pp.128-153 and pp.440-457.




In small communities which are homogeneous in character all members of the
community usually participate in these arrangements. For example, in some
" éreas of Cameroon where a member's home 1is destroyed by fire the entire
community considers it its responsibility to contribute a general effort in
time,. money and other resources to build that member a new home. This form
of loss participation which constitutes a mutual assistance association (in a
sense collective responsibility) is at present widespread in various parts of
Cameroon especially outside the urban areas.

However, where society has attained a certain stage of evolution in
which, due to the conditions of living (economic, social and otherwise) and
the diversity of peoples forced to 1live together, homogeneity is 1lost,
communal loss sharing becomes less practicable. This creates a necessity for
the establishment of professional organisations whose business is to assume
the ogligation to repair a loss which has befallen an individual in return
for that individual's obligation to pay the professional body“aﬁ certain
amount of money in consideration of the organisation undertaking to redress
the future loss. This 1is the substance of insurance. MacGillivray and
Parkington saidaaz

“"A contract of insurance 1is one whereby one party (the "insurer")

promises in return for a money consideration (the "premium") to pay to

the other party (the “"assured") a sum of money or provide him with some
corresponding benefit, upon the occurrence of oaone or more specified

events."

Insurance in the modern sense described by MacGillivray and Parkington has

44 MacGBGillivray and Parkington, On_ Insurance Law - relating to all
risks other than marine, 7th ed., London, Sweet & Maxwell 1981 at
p.3. A useful working definition can be derived from that given by
Channell, J. in Prudential Insurance Company v. Inland Revenue
Commissioners [1904] 2 K.B. 658 at 663.
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‘long been a feature of the -economic and social 1life of the péople of
Camerooﬁ.

However, differences may be conceived between traditional systems of
insurance and modern insurance. In respect of the latter premiums are
collected on an annual basis. Furthermore, the insured forfeits the premium
or any benefits deriving therefrom if no misfortune or fortuity occurs gnd no
claims are made. Insurance, therefore, is an aleatory contract, with a
certain payment on one side equated to a much larger but uncertain payment on
thF other. By contrast with the traditional system, insurance operates more
like a banking institution as at one time or the other the contributors must

benefit from the monies collected.

Traditional forms of 'insurance'45 schemes

The 'extended family' system was the earliest form of social insurance.
Under this system, which is based on humanitarian African philosophy,
everybody is expected to be "his brother's keeper". The progressive and
well-to-do members of each family, that 1is, of both the immediate and
extended family (in some cases this may extend to the whole village or clan)
are expected to cater for the interests of the less successful members of the
family. The family structure is based on mutual solidarity. Individual
security stems from belonging to a large family. Thus in traditional African
society the extended family system was a very useful and effective method of

providing security.

45 The use of the word "insurance" here should not lead the reader to
extrapolate its meaning from “insurance" properly so called in
Western legal systems because since 1legal conqepts are in fact
defined in relation to a complete 1legal system, it is highly
unlikely that "insurance" in the modern sense should fit into a very
different 1legal system like that of Cameroon, if one intends to be
precise and specific. The purpose, therefore, of employing the word
"insurance" in this context is aimed more at drawing the reader's
attention to the existence of this concept in some form (presumably
still in its puberty form) in the Camerconian context.
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. #urthermore, echoes of insurance practices in Cameroon can be found in
the ﬂpérious ethnic and tribal groupings. Practices such as the 'Essusu',
'Njange', :especially in the Bameleke tribe, are a sort of contribution scheme
for occasions such as marriage, death and birth celebrations or unforeseen
contingencies such as fire disasters, poor crop yields due to drought, famine
or flood. 1In Cameroon today, there still exist unions formed by members of
the same village or «clan 1living in wurban areas who arrange to meet
periodically, usually on a monthly basis to discuss matters relating to the
welfare of their members and the improvement of their village community. One
such group in existence is the Pinyin Development Organisqtion formed by
Pinyin ® inhabitants 1living in wurban centres such as Yaounde and Bamenda46.
The organisation contributes every month some money to meet the needs of its
individual members. At the end of the year, usually at Christﬁas time, and
New Year, they organise some festivities. Among other contribution schemes
organised, the members of these unions make regular contributions into a
fund - the ‘sobriquet' - the trouble bank. This fund, as its name suggests,
operates on a lending basis to members in times of calamities or unforeseen
expenditure and sometimes assists members in times of crisis.

Allied to the village or <clan wunions 1is the 'age grade associatioq'.
This institution acts as a mutual insurance society to members aon a basis
similar to the English ancient gquilds. The association maintains funds
contributed by individual members. These monies are collected periodically
almost in the same manner as industrial 1ife assurance premiums are

collected. The expenses for weddings and funeral expenses of the deceased

member's family are incurred from the funds thus accumulated. In addition,

46 See A.S. Fonkam, "Insurance Law and Practice in Cameroon",_(l985)
19, No.2 Journal of World Trade Law, p.l36. ) :



the funds serve to 'tidy over' the Qeceased's debts. In cases of unexpected
deaths (especially accidental deaths) in which case the d;ceased might not
have made provisions for his dependents, the "age grade association" takes
over the responsibility of sustaining and maintaining the dec;ased member's
dependents until they can provide for themselves.

Similarly, in more advanced cultures, functionally similar phenomena
exist. Thus, in medieval society the reciprocal rights and duties which made
up the feudal relationship provided both a feeling of security and a
reasonable measure of actual security against many of the pressing
vicissitudes of 1life, for Lord and man alike. When the Lord-vassal
relationship did not provide the security, the church or specially developed
institutions like the medieval guild did. The presence everywhere in pre-
capitalist societies of insurance-like institutions led William Graham Sumner
to describe47 religion as a species of the genus "insurance" which was, he
thought:

"...a generic conception covering the methods of attaining security, of

which the modern devices are but specific, highiylelaborated, and

scientifically tested examples ...

Insurance is a grand device and is now a highly technical process;
but its roots go further back than one would think, offhand. Man an
earth, having always had an eye to the avoidance of ill luck, has tried
in all ages somehow to insure himself, to take out a "policy" of some
sort on which he has paid regular premiums in some form of self denial

or sacrifice."

47 Sumner and Keller, The Science of Society, 1927, 749, passim. in
Spencer L. Kimball, "The purpose of Insurance Regulation: A
Preliminary Inquiry in the Theory of Insurance Law", (1961) 45 .Minn.
L. Rev. 471 at 479-480.
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The needs for security and for a feeling of security ségm universal,
but the particular forms they take and the institutions that satisfy them are
extremely varied and are culturally determined. In pre-capitalist forms of
social organisation and tradition;l societies, man achieved secu¥ity, both
economic and psychic, through a variety of interpersonal relationships which
were central to the society and were highly institutionalised. Thus in many
primitive societies kinship was the basis of social organisation, and one of
the chief purposes of the network of rights and duties making up the kinship
pattern was the provision of mutual aid to distressed individualsaa.

In Western Europe, when the capitalist revolution swept away feudal
soci%}y, it destroyed the structure that provided security through
inter;ersonal relationships. Men no longer had personal relati&nships
comprehensive enough, or dependable enough, to provide the security and the
feeling of security that are the final goals of much of the human struggle.
Those goals had to be sought through new institutions, One wultimate
consequence was the development of a wubiquitous system of insurance, in the
modern sense of a scientifically organised technique for the distribution of
risks through an institution that has no other purpose. This institution
provides security through commercial companies operating in the market and
through governmental organisations operating in an analogous manner. In

these ways modern man secures for himself all the tangible security and a

large part”of the feeling of security that were lost when the old order was

48 See White, The Science of Culture, 1949, 347, 355 and Hoebel, Man in
the Primitive World, 1958 2nd ed., 347, 355 in Spencer L. Kimball,
op. cit., p.479; Also see Kenneth S. Carlston, Social Theory and
African_ Tribal Organisation: The development of socio-legal theory,
1968 Univ., of Illinois Press, Urbana, Chicago, London pp.98-108.
Laura Nader, Law in Culture and Society 1969, Chicago.




s;ept away. Insurance is a central institution in contemporary society,
having replaced prior basic institutions as the way of providing for the
pervasive security demands of the human being. It is the contempo;ary
manifestation of man's search for security, which demands the exfension of
insurance to proteet the society at 1large in the way that the primitive
kinship system did. The contemporary drive, as will be seen 1ater,aaA to
extend social seourity to provide for victims of accidents, especidlly road
traffic accidents, is only one illustration.

There were in existence in Cameroon as in most parts of‘Africa49, some
organised forms of insurance arrangements entirely indigenous to Africa. The
existence of these structures hampered the desire for technically structured
forms of insurance as is known today. Moreover, the economy was bésically
agricultural and farming, which was the main pre-occupation of the people,
was at subsistence 1level, the accompanying catastrophies of which were
sufficiently redressed by the self-reliant organisations. As a corollary,
éhe absence of great commercial activity, industrialisation and a vibrant
economy with inherent and attendant risks and speculation did not aﬁéken the
need for more sophisticated and modern structures of insurance institutions.

Thé introduction of great commercial ventures by the European traders
in the nineteenth century necessitated the construction of roads, bridges,
building complexes which involved heavy capital expenditure. These ventures
were fraught- with great risks which ordinary prudence and common sense

required to be insured against. Thus, industrialisation and urbanisation of

modern life, with the attendant deterioration of such social institutions as

48A Infra, pp.l195-239.

49 See J.0. Irukwu, Insurance Management in Africa, 1981, Caxton Press,
(West Africa) Ltd., 1Ibadan, pp.6-10; E. Mensah, "Insurance Policy
Conditions in Africa", (1975), in Conference Papers of the Insurance
Institute of Nigeria, Vol.IV, p.100.




the extended family, which were of vital importance in generations gone by,
have brought pressing social problems which demand further solutions.

The development of modern insurance

Insurance in its modern form was not known in most of black Africa
until early nineteenth century. The early European colonisers brought to
their various territories the idea of modern insurance. In the English-
speaking Countries, the idea was introduced by the early British merchants
and today insurance law and practices in these areas are almost entirely
patterned along British lines. Similarly, in the French-speaking countries
of Africa that came under French influence, insurance principles and
practices adopted are that of Metropolitan France.

Until the 1950's there were no indigenous insurance companies operating
in Cameroon. Contracts of insurance were effected with established.iﬁsurance
companies in France and Britain. Later on, these insurers appointed local
agents to represent them and maintained their headquarters in the mother
country.' These agents were principally expatriate banks and traders who were
given powers of attorney to effect insurance business, issue cover.notes and
service claims. In the case of the Royal Exchange Assurance Limited,
Barclays Bank DCO was their principal agent. Subsequently, branch offices of
the main companies with sub-branches in urban centres of the country'were
opened. One of the first insurance companies to have branch offices in
Nigeria and thereafter in English-speaking Cameroon was the Royal Exchange
Assurance in 192150. British insurance companies. operating in Nigeria

extended their activities to the tHen Southern Cameroons through their

Nigerian headquarters. Similarly, in French-speaking Cameroon, the first

o .
50 See generally, Barry Supple, The Royal Exchange Assurance: a history
of British insurance 1720 - 1970, 1970, Cambridge University Press;
Harold E. Raynes, A History of British Insurance, London 1964;

* Charles Wright and C. Ernest Fayle, A History of Lloyd's, 1928.




french insurance agencies operating in 1953 were Groupement Frangais

¢ t
1

d'Assurances now Assureurs Conseils Camerounais; Agence de Compagnie

Francaise now Soci&te Camerounaise Assurance et Ré&-assurance and Assurance
P4

Générale de France now Chanas et Privat d'Assurance.

With independence and the consequent economic involvement of
Cameroonians and the government in all spheres of the economic life of the
country legislation was passed to organise insurance companies in Cameroon.
This may have been inspired by the desire to consolidate the national
insurance market and further to restrict the free flow of foreign exchange
from the country. The first of these legislation were Ordinance No.62 - OF -
36 of 31 March 1962 fixing the legislation applicable to the operdation and
organisation of insurance and Decree No.62 - DF - 437 of 18 December 1962
stipulating regulations relating to investments of insurance organisations in
the Federal Republic of CameroonSI. Foreign insurance companies were merged
to form domestic insurance concerns, but they maintained very close ties with
the parent company in France and Britain. The first national insurance

company was Assurances Mutuelles Agricoles du Cameroun (AMACAM) which was

established in 1965. Originally, it took the form of a mutual (Mutuelle) or

cooperative society (coopérative d'assurance) having been created by the

Chamber of Agriculture, Forestry and Fishery, thus emphasising the main

51 These laws have been subsequently abrogated and replaced by
Ordinance No.73 - 14 of 10 May 1973 fixing regulations applicable to
insurance concerns and Decree No.73-237 of 10 May 1973 abrogating

Decree No.62 - DF - 437 of 18 December 1962 mentioned above.
However, now see Ordinance No. 85-3 of 31 August 1985 modifying
these 1laws. For a discussion of this later Ordinance, see infra.

Chapter Two relating to Government Control of Insurance Concerns,
pp.57-111.

&t
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economic activity which was agricultural. It has, however, 1lost the
character of a mutual society and now operates more like a joint stock

company or limited liability company (sociétg anonyme)sza

At present there are six national or domestic insurance companies:
Assurances Mutuelles Agricoles du Cameroun (AMACAM), Société Camerounaise
d'Assurances et de R€assurances (SOCAR), Sociét€ Nouvelle d'Assurances du
cameroun (SNAC), Compagnie Camerounaise d'Assurances et de R€assurances
(CCQR), Guardian Royal Exchange Cameroon Ltd. (QREACAM); and Cameroon
American Insurance Company S.A. (CAMICO). The government participates in at
least 50 per cent of the registered capital of these companiessB. The
government does not promote the mushroom growth of petty insurance companies.
The above mentioned companies now underwrite a substantial-volume of the

total insurance business in the Cameroon market.

52 Mutual companies are generally not constituted for commercial
purposes but in order to serve some well-defined and explicit
interests of their members. In insurance, mutual companies could be
recommended for a large number of classes where many small
homogeneous risks for a specific and limited group of persons were
to be covered. On the other hand a joint stock company is a
business enterprise with a separate 1legal existence, having
shareholders whose liability is limited. 1Its main disadvantages are
that, it tends to put profit-making over and above all other
considerations which is detrimental to the interests of the insured.
Furthermore, a joint stock company could fall into the hands of
small groups, for example, families and lose its true anonymous
character. For further details see: UNCTAD, Insurance Legislation
and Supervision in developing countries, 1972, U.N. Publications
Sales No. E 72 11 D at p.S.

53 See: in the case of SOCAR, Decree No0.73-349 of 10 July 1973 to
publish a Protocol Agreement between the (United) Republic of
Cameroon and Les Mutuelles du Mans. In this company Cameroon
interest is 55% and 45% belongs to a consortium of foreign
companies.




Foreign insurance companies operate through the medium of branch offices,
agehéies and delegations. Premium income of insurance companies operating in

Cameroon is increasing at a very substantial ratesa.

(1

TABLE 1: Premium Income of Insurance Companies in Cameroon

(in billions of Francs CFA)

YEAR 1975 1976 1977 1978 1979 1980
Motor
Insurance 2,907.05 3,420.79 4,479.36 5,764.47 5,819.1 6,850.8
Other
Insurance

Businesses 3,321.57 4,151.22 5,268.24 6,235.27 6,977.2 8,084.3

TOTAL 6,228.62 7,572.01 9,747.60 11,999.74 12,796.320 14,935.10

14
1

SOURCE: Cameroon National Re-insurance Fund, Yaounde

54 See statistics provided by Camerocon National Re-insurance Fund
(CNR), above. For notable types of insurance business underwritten
in Cameroon, see S.A. Fonkam, State Regulation of Private Insurance
in Cameroon, Unpublished Ph.D. Thesis, London 1980, p.é60.

See also Institut International des Assurance, Le Marche
Camerounaise des assurances No.4, January 1977 pp.5-7.



After reunification and the wunitary state attention was directed
towards Fhe coordination and wunification of insurance legislation iﬁ both
English and French-speaking Cameroon.55 The motivation generally has been
clearly toﬁards harmonisation, unification and integration of laws. These
are amongst the most pressing needs in Cameroon today. The present legal
duality causes serious repercussions such as differential treatment’ of
citizens within the same country. The observations made previously lend
support to the view that the end of the colonial period did not bring an end
to i@pgrted law. One can rightly say that throughout independent Africa
there 1is no question of abandoning the Western Law which prior to

Independence had become their 'droit commun'ss. These laws were mainly

copies of laws made for the parent country. At independence some of these
laws were retained and others have since been modified.

The legal system in Camerocon is in the brocess of development. This
development is necessary so as to harmonise her laws which are based on two
distinct legal systems - the common law and civil law of England and France
respectivély. The existence of a dual legal system means that the same issue
may be governed by two different concepts depending on the jurisdiction of
the court. On issues where there is no uniform legislation, the applicable

law will be either the common law or civil 1law, depending on whether the

55 See, fbr example, A. Fonkam, op. cit., pp.50-52. Far further
discussion see infra Chapters One, Two and Three in which the
legislation discussed apply to the Republic of Cameroon.

56 See, N.N. Rubin and E. Cotrén, Annual Survey of African Law, 1967,
Vol.I pp.335-347; “"Unification of laws in Africa", (1968) 15 Am. J.
of Comp. Law, p.84; also see, Jean Foyer, "Les estinfes du droit
frangais en Afrique"", (1962) 72 Recueil Penant pp.l-6; E. Loi
Langoul, "Problemes particuliers de Codifications du Cameroun",
(1960) 20 Rev. Jur. Pol. Ind. Coop. 106 at 108-110. Salfo Albert
Balima, "Les Assurances en Afrique Francophone - Leur r8le dans une
perspective de développement (séminaire é&cole internationale de
Bordeaux)", 1978 32, Rev. Jur. Pol. Ind. Coop. 709-720; André Tunc,
"La Vie du droit en Afrique", (1978) 32, Rev. Jur. Pol. Ind. Coop.
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';rthe exchange rate of Francs CFA to Sterling was 595 Frs. CFA. to £1.

court is in the former French or English territory. This thesis is an
inquiry’ into the insurance 1laws of Cameroon and, in the final analysis, a
quest for uniform laws.

It may be recalled that this legal duality found further expression in
the languages adopted in the English and French-speaking Camerdon. This has
resulted in translation of legal terms and concepts from one language into
another, the dangers of which are well recognised. This study avoids most of
them by refraining from translation as much as possible. However, as the
progile of each chapter is drawn, the opportunity will be taken to substitute
and explain foreign terms, expressions and concepts in order not to render
the text unintelligible. This, it is hoped, will facilitate understgnding.

i
In addition, in this thesis no attempts have been made to.co:vert the

value of Cameroon Francs in relation to the Pound Sterling as fluctuations in

the value of currency may be experienced. However, at the time of submission

A few comments seem appropriate here about the proposals advanced with
respect’ to Chapter Three of this study in particular. On very close and
deeper analysis, the issues raised and discussed are, or become too complex
and multifaceted to admit of simple or even practical solutions; An attempt
has been made to present, to some extent, a reasonably balanced discussion of
the' assigned issues rather than to advance a view in support of a given
measuré. waever, in some respect the discussion reflects some persuasion as
to how the issues ought to be resolved. Consequently,. no official "school
solutions” are proferred as being wuniquely acceptable. In addition, the

discussion 1is not so much to resolve issues as to raise and explore them;

rather it 1i1s designed to provoke and stimulate academic thought and



discussion on the subject. It would not therefore be surprising to find that
alternative views may be expressed.
It is hoped that the following account is up-to-date to November 1985,

though it has been possible to incorporate some later English developments.
¢
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CHAPTER 1

. THE REASON FOR GOVERNMENT CONTROL OF INSURANCE CONCERNS

I INTRODUCTION

Governmental control of insurance concerns has been variously described
as official supervision of insurance companies, governmental intervention or
interference in insurance concerns.l

There is hardly any state in the world today in which theé old policy of
laissez-faire still commands general adherence. The right of governments to

interfere in the affairs of their peoples is universally recognised. The

only question is as to how far their interference should go. There are many
different views on this fundamental issue but so far as insurance is
concerned, the weight of opinion appears to be that at 1least some
intervention is necessary.

DuriAé the past bhundred years governments throughout the world have
considered it necessary to place the insurance industry under official
supervision. On December 8, 1904'the President of the United States of

America in his annual message to Congress said.2

P .
1 Y. Lijadu, "Government Control of the operations of Insurance
Companies", Conference Papers of the Insurance Institute of Nigeria,
1972, Vol. 1 at p.77,

2 Kailin Tuan, Modern Insurance Theory and Education, 1972, Vol. 1 at
p.165




“The business of insurance vitally affects the great mass of the
people of the United States and is national and not local in its
applicétion. It involves a multitude of transactions among the
people of different states and between American companies and
foreign governments. I urge that Congress carefully consider
whether the power of the Bureau of Corporations cannot constit-
utionally be extended to cover interstate transactions in
insurance."

Similarly, in Cameroon, the Minister of Finance, speaking of insurance
. 3
business said:
"The rapid development of the insurance business, its ektent, the
enormous amount of money and diversity of interests involved and
the present business methods suggest that wunder existing
conditions insurance is commerce and should be subjected to
government regulation."

In the United Kingdom the official supervision aof the insurance
industry 1is a subject of significant concern to both the providers of
insurance cover and the buyers of insurance. It is generally accepted that
any industry which solicits large sums of money from the public in exchange

for a promise of a future benefit must be subject to an adequate system of

official supervision in order to protect its customers against the

3 See: Minutes of a Conference held at Douala by the Association of
Insurance Companies and representatives of the Government Department
of Insurance on May 5, 1972, Recently, the President of the
Republic of Cameroon, S.E. Paul Biya, expressed concern on the value
of insurance to the national economy and for the people of Camerocon;
see for example, "Le nouveau visage du marché des assurances",
Cameroon Tribune, No0.3406, 24 October 1985 at p. 1. Subsequently,
this led to some modifications in the Cameroonian insurance
legislation, see for example Ordinance No. 85-3 of 31 August 1985
relating to insurance business; hereinafter referred to as "the 1985
ordinance". See also, Le ministre délégue ¥ la Présidence, chargé
de 1*Informatique, "Actes du chef de l'ﬁtat", Cameroon
Tribune,No.3448, 12 December 1985. The intention of this
legislation is without doubt to strengthen the hand of the
government in the regulation and practice of insurance business in
Cameroon. However, the legislation itself is only the tip of the
ice-berg; much remains to be done through supplemental regulations
which have not yet been devised. Other parts of it are mainly a re-
enactment of the 1973 Ordinance.
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possibility of loss through dishonest and incompetent management.3A However,
ié the United Kingdom the principle which has applied was once described as
"freedom with publicity".a This consisted essentially in 1letting the
insurance industry operate with minimum state intervention provi?ed ;dequate
information was furnished to enable the public to know if the companies were
financially sound. The concept of freedom with publicity, though still at
the heart of British insurance regulation, is a little frayed at the edges
more recently, legislation governing insurance companies has been thoroughly
revised and more stringent controls have been introduced with a considerable
and growing body of insurance'supervisory legislation governing the industry
in the United Kingdom. Two basic factors account for these developments in
legislation, namely, the serious failures of insurance companies between
1966-1974 and an external influence with wide ranging effects. We will

briefly examine these. In July 1966, the Fire Auto and Marine Insurance

Company went into liquidation. The immediate consequence was the enactment

38 In fact a look at the history of legislation on governmental
requlation of insurance in Britain reveals that legislation in this
field is invariably influenced by the need to protect the policyholders
and third-party claimants against the risk of insolvency after some
insurance concerns have collapsed. Thus the collapse of the Albert Life
Assurance Society in 1868 1led to the passing of the Life Assurance
Companies Act 1870. For further accounts of the 1870 Act see: Raynes, A
History of British Insurance (1964) 2nd ed. pp.345-365; M. Pickering,
"The Control of Insurance Business in Great Britain®", (1969%) Wis. L.
Rev. 1141 et segq. This Act was the fore-runner of legislation in
Britain deéaling with the regulation of the insurance industry. Even the
most casual reading of this Act will reveal the resolve of the
government of the day to avoid future insolvencies. Further measures
have been passed between 1870 and 1982 with the object of protecting the
public from the effects of the mushroom growth of insurance companies:
lacking the financial resources necessary to carry op business. Present
legislation regulating the insurance industry consists of _ the
Policyholders Protection Act 1975 and the Insurance Companies Act 1982,
and subordinate regulations passed under these Acts. For up to-date
details and analysis see: Ellis, T.H. and Wiltshire, J.A. Regulation of
Insurance in the United Kingdom and Ireland, 1983, Kluwer Publishing Co.

4 Cockerell, H.A.L. and Dickinson, G.M., Motor Insurance and the
Consumer, 1980 at p.8.




of Part 11 of the Companies Act 1967 which extended the powefs of
intervention of the then Board of Trade and introduced the requirement that
an insurance company could not transact business without prior authorisation
of the Board. Later in 1971, the failure of the Vehicle and General brought
a further strengthening of the 1legislation, with the Insurance Companies
(Amendment) Act 1973, which introduced the requirement for insurance
companies to be managed and controlled by fit and proper persons and extended
the range of interventionary powers available to the Department of Trade.5
Finally, the failure of Nation Life in 1974 resulted in the consolidation of
the 1967 and 1973 Acts into the Insurance Companies'Act 1974, which extended
the powers of the Department of Trade to make regulations and further, the
Pol}cyholders Protection Act 19756 was introduced.

The external factor is the entry of the United Kingdom into the
European Economic Community (E.E.C.). This is currently the most significant
influence in the development of regulatory powers and supervisory laws in the
United- Kingdom. As part of the harmonisation process in 1973 and 1979,

respectively, the Non-Life Establishment Directive7 and the Life

5 See: Report of the Tribunal appointed to inquire into certain issues
in relation to the circumstances 1leading up to the cessation of
trading by the Vehicle and General Insurance Company,Limited.
(Chairman: Hon. Mr. Justice James) (H.L. 80, H.C. 133) 1972 London:
H.M.S.0.

6 For further details on the Policyholders Protection Act 1975, see
infra at pp.125-138.

7 73/239/EEC: First Council Directive of 24 July 1973 on the
coordination of Laws, Regulations and administrative provisiaons
relating to the taking-up and pursuit of the business of direct
insurance other than 1life assurance (0.J. 1973, L228/3); and
73/240/EEC: Council Directive of 24 July 1973 abolishing
restrictions on freedom of establishment in the business of direct
insurance other than life assurance (0.J. 1973, L228/20).



Establishment Directive8 were adopted. A series of regulations were issued
by the Department of Trade in 1977, 1978, 1979 and later consolidated into
the Insurance Companies Regulations 1981 and in 1982 a consolidating
legislation was passed bringing together the provisions of the 1974 and 1981

Insurance Companies Acts. These regulations and legislation implemented the

above mentioned Directives.

There has since been a considerable and growing body of insurance
supervisory legislation governing the industry in the United Kingdom and
dealing yith such matters as authorisation to commence business, the
maintenance of an adequate financial base, the pursuit of a prudent
investment policy, and the observance of certain ethical principles in the
conduct of insurance business. This body of legislation will be considered
in Chapter Two of this study.9

The motivation for the enactment of regulatory 1legislation and the
establishment of controlling department of government have depended very much
on the political philosophy of the government concerned and the social
framework of the state. One consideration appears to be the desire to
protect the insuring public10 against the possibility of loss through the

operations of dishonest or badly managed insurers. Another is the desire to

t

8 79/267/EEC: First Council Directive of 5 March 1979 on the co-
ordipation of Laws, Regulations and administrative provisions
relating to the taking-up and pursuit of the business of direct life
assurance (0.J. 1979, L63/1).

9 Infra, pp.57-124.

10 The position is precarious:in a country such as Cameroon where there
is no national social welfare comparable to that of England which
could assist persons in desperate situations. It has been pointed
out in the introduction to this work that the 'extended family'
system helps a lot in Cameroon; but the system whereby relations
help other 1less fortunate ones in the family or clan appears to be
gradually thinning out. Thus, there is a strong need for the
government to provide measures for the protection of the insuring
public by ensuring that insurance companies are properly managed.



control and direct the investments of institutions owning a substantial
proportion ~of the industries of a country. These considerations are allied
to two factors which call for government control of the insurance industry,
namely, the inequality of the parties to an insurance contract and the need

to maintain the solvency of insurance companies.

II THE INEQUALITY OF PARTIES TO AN INSURANCE CONTRACT.

In a free society, it is generally accepted that if parties having the
tapacity to act enter into an agreement, the agreement, in the absence of
some ' vitiating factor such as fraud, misrepresentation, duress, undue
influence or mistake becomes law between the parties which courts- of law
ought to enforce. As Kessler has pointed out, "rational behavior within the
context of our culture is only possible if agreements will be respected. It
requires that reasonable expectations created by promises rTeceive the
protection of the law".11 The contract mechanism in fact is an indispensable
tool within a free enterprise system. 1Its proper functioning, however, rests
very firmly on the ability of the parties to bargain freely, and reach an
understanding or meeting of minds.

An ideal contract is one in which the parties who are brought together
by the play of market forces meet each other on a footing of approximate
social and economic equality and are free to bargain. It was perhaps with
such an ide;l situation in mind that Sir George Jessel, M.R. made his famous
dictum:

"eeeeo. if there 1is one fhing which more than another public

policy requires it 1is that men of full age and competent

understanding shall have the utmost liberty of contracting, and
that their contracts when entered into freely and voluntarily

11 F. Kessler, "Contracts of Adhesion: Some thoughts about freedom of
contract", (1943) 43 Columb. L. Rev. 629.



shall bel2held sacred and shall be enforced by Courts of
justice."

The Master of the Rolls was here enunciating the doctrines of freedom and
sanctity of contract. The role of the court was limited to interpreting the
instrument which embodied the parties' agreement. The court was,.and is, not
‘eibected to make a contract for the parties.

The development of large scale enterprise with its mass production and
ma:s distribution appeared to have made the introduction of a new type of
contract inevitable. This new type of contract destroyed most of the basis
on which the contract mechanism was built, namely, the possibility for
parties of approximate economic standing freely to discuss the terms on which
they intended to contract. Seemingly, this new phenomenon, a natural
consequence of industrialisation, is variously described as standard form
contractlB, contract of adhesion14 or block contract.15

An insurer carries on business by issuing proposal forms and policies.
These are standard form contracts consisting of standardised terms in printed
form. The proposer therefore has no opportunity of changing anything in the

contract. Notionally, the party invited to accept such a contract is free to

choose whether or not to do so, but the choice is usually one of "take it or

12 Printing and Numerical Registering Co. v. Sampson (1875) 19 L.R.
Eq.462 at 465.

13 Note that certain types of insurance contracts have long existed in
standard forms, for example, marine insurance.

14 The phrase "contract of adhesion" was introduced into 1legal
vocabulary by Professor Patterson, "The Delivery of a Life Insurance
Policy", (1919) 33 Harv. L. Rev. 198 at p.222; For more literature
on the subject see: R Powell, "Good Faith in Contracts", (1917) Cur.
Leg. Prob. 16 at p.27; Nathan Isaacs, "The Standardizing of
Contracts", (1917) 27 Yale L.J. 34; Llewellyn, "What Price Contract
- An Essay in Perspective", (1931) 40 Yale L.J. 704; R.F. Hallman,
"Insurance as a Contract of Adhesion", (1978) Ins. L.J. pp.274-283.

15 The term "block-contract™ is used by Professor Llewellyn in a book
review (1939) 52 Harv. L. Rev. 700 at 701.



leave it." A person who exercises his right of refusal does so at the

expense of foregoing services which can be secured in no other way. As
., .16

Professor Dennis Lloyd said:

"This is a way in which the commercial community is able to
impose its own practices and requirements in a quasi-legislative
fashion. Some of these standard form contracts are devised
rather to consolidate and confirm rules and wusages which are
best fitted to protect the interests of the particular sellers,
rather than to strike a balance between the needs and practices
of all concerned, including the humble consumer".

Any protection for a purchaser in these circumstances ought to be statutory.
Protective legislation would seem particularly appropriate in the case of
16A

compulsory insurance contracts, for example, under the Road Traffic Acts.

. 17
An insurance contract is a contract of adhesion par excellence. The

policy and other essential documents are mass-produced in advance and the
buyer of insurance merely has to complete details without the possibility of
changing any terms in such documents. One cannot therefore talk of bargain
within the framework of the relationship between seller and buyer of
insurance since bargain in usual business activities assumes that the buyer
is able to negotiate with the seller the terms on which the article 1is sold
and bought.

In Cameroon, the position is perhaps rendered worse by the fact that in
some urban centres only one insurance company operates, making it impossible
for the prospective buyer who would not wish to accept that company's terms

to seek another insurer. Given this obvious imbalance between the buyer and

16 Lord Lloyd, The Idea of Law, 1964 at p.249.

16A See later discussion in Chapter Three of this studly, pp.204-226.

17 Yvonne Lambert-Faivre, Droit des Assurances, 28 €dn., Précis Dalloz,
1977 at p.99: "Le contrat d'assurance est &laboré, rédigé, imprimé
par l'assureur, et 1'assurf qui adh2re 3 un contrat pré-&tabli dont
il n'a pas discuté les conditions se contente souvent de remplir les
blancs de l'imprimé."




seller of insurance it became necessary for the state to intervene and
protect the interests of the buyer. The recent intervention by the state in
Cameroon was prompted because of the upsurge of fire and road traffic
accidents and in particular, the recognition that insurance companies are
prompt to <collect or accept premiums but are slow to settle claims made
against them by the insured and his claimants who are less well-informed of

the mechanism of insurance.17A

In England, France and the United States of America, courts of law were

the first to intervene in an attempt to do justice to the buyer of insdrance.

Such techniques as construction contra proferentem and the doctrines of
waiver and estoppel were called in aid to protect the insured.18 The rules
of construction of policies will be discussed in Chapter Seven of this
work.l9 The above techniques devised by the courts, however, proved
inadequate given the plethora of weapons the seller has in his armoury for
insuring that the contract of insurance is invariably to his advantage.2

In France, the 1legislator intervened much earlier in regulating the

insurance contract and insurance companies. Here, insurance supervision in

the sense in which it is now understood may be said to have come into being

17A This imbalance becomes especially more apparent in a country where
there are poor, if at all, informal settlement procedures. In
respect of this, see Chapter Eight, pp.464-465 and the proposals
advanced in Chapter Nine, pp.504-505, to ameliorate this situation.

18 For a typical example of a case where an English court used the
contra proferentem rule see: English v. Western [1940] 2 K.B. 156.

19 Infra pp.415-439.

20 For a useful discussion of some defences used by insurers to defeat
the claims of policyholders, see: Hasson, "The Basis of the Contract
Clause in Insurance Law", (1971) 34 M.L.R. 29; J.R. Birds,
"Warranties in Insurance Proposal Forms", [1977] J Bus. L. pp.231-

246.



in 1930.21 The law of July 13, 193022 comprised two main bodies of rules:

rules applying to the conduct of insurance concerns23 and rules applying to
the contract of insurance.24 The 1930 law lays down specific details on the
form of the insurance contract, rules relating to the terms of the contract,
rules relating to the modification of the contract, rules for assessing
claims, duties of the insurer, and so on. This French law is the main piece
of legislation governing the insurance contract in Cameroon today.

In England, on the other bhand, legislative interference in the
insurance industry has never included control of the terms of the insurance
contract. This 1is wundoubtedly explained by the philosophy underlying
governmental control of the insurance industry, namely, "freedom with
publicity".25 More recently, recommendations were, however, made by the Law
Commission26 in 1980 for some measure of legislative control of the terms of

insurance policies and other similar documents.

III THE NEED TO MAINTAIN THE SOLVENCY OF INSURANCE COMPANIES

One of the fundamental and most widely accepted reasons for

21 M. Picard and A. Besson Les Assurances Terrestres en Droit Francgais
- Les Entreprises d'Assurances, Vol. II, 4® &dn., Paris 1977.

22 Hereinafter referred to as "the 1930 Law".
23 This aspect is principally governed by the decree of 14 June, 1938.

24 O0.E.C.D., Supervision of Private Insurance in Europe, 1963, Country
Reports prepared by the Insurance Supervisory Service in France.

25 This has already been explained above, see p.46.

26 Law Commission, Insurance Law - Non-Disclosure and Breach of
Warranty, (Law Com. No.104) Cmnd. 8068, London H.M.S.0. 1980. The
existence of certain deficiencies in the law as noted by the Fifth
Report of the Law Reform Committee, "Conditions and Exceptions in
Insurance Policies", 1957, Cmnd. 62 and more recently in 1980 the
Law Commission made recommendations highlighted by the Fifth Report
in a more general way. However, it 1is unlikely that the Law
Commissions proposals will be enacted. See later p.339 note 125.



governmental regulation of the 1nsurance industry 1is the need to protect
policyholders and other third party beneficiaries against the risk of the
insurer's insolvency.27 This overriding need is recognised in Cameroon.

The function of insurance which Wendell Berge describes as "a mechanism
of minimising the fortuitous risks of 1life so that man's energies will be
free to assume other risks in adventurous grappling with those problems which

9
he has a chance to solve"2 can only be fulfilled if the finances of the
insurance company are sound. Similarly, Spencer L. Kimball said:30

"The importance of insurance in meeting some of the most basic

needs of the human being leads inevitably to the central goal of
insurance regulation. If insurance is to do its job, that is,
if it is to insure, then the insurance enterprise must be
solvent. Solvency is the most important goal of all insurance
law and regulation ...".

He further went on to say:

* ... there must be a degree and type of solvency that ensures
that the policyholder will be protected in any reasonably

27 M, Picard and A. Besson, op. cit., at p.156; 0.E.C.D., Supervision
of Private Insurance in_Europe, 1963, para. 3; G.A. Olawayin,
"Government Control of Insurance in Nigeria", (1974) Nig. L.J. 8l.

28 Article 55(1) of the 1985 Ordinance. This piece of legislation
reiterates the essential aim of supervision as defined in article 1
of the French Decree of 14 June 1938.
It is possible to discern that, while the underlying purpose is
similarly the protection of the policyholder, other considerations
may also be apparent. The 1985 Ordinance 1is designed to enable
close control to be exercised over the investment of an insurer's
funds. Moreover, the more traditional concept of consumer
protection which is concerned with solvency is not neglected in the
new legislation.

29 See: "Insurance as a system of free enterprise", an address before
the New England Association of Insurance Agents, Poland Springs,
Me., June 28, 1946, reprinted in C.G. Center and R.M. Heins,
Insurance and Government, McGraw Hill Books Co. Ipc. 1962, at plé.

30 Spencer L. Kimball, "Insurance Regulation at the Crossroads: where
do we go from here ?", reprinted in Modern Insurance Theory and
Education edited by Kailin Tuan, Vol. 2, 1972, at p.335; See
generally, Kimball, "The Goals of Insurance Law: means versus ends",
(1962) 29 J. of Ins. pp.l9-29, reprinted in "Essays in Insurance
Regulation, Readings selected from published writings of Spencer L.
Kimball", 1966, pp.20-24.




foreseeable situation. The enterprise must be more than solvent,

it must be solid. The Swedes speak of 'Soliditet' as a main aim

of insurance regulation. Their term expresses tgf main goal of

insurance law much more adequately than solvency."

The peculiar nature of the insurance transaction requires the insured
to repose some confidence and have faith in the insurers. The insured in an
insurance transaction is buying an invisible product and cannot determine its
quality until he puts it to the test and makes his claim, by which time it
may be too late to take remedial action if the company is insolvent; the
insured at the time he pays the premium obtains nothing really concrete or
tangible as such from the insurer except the latter's promise to honour his
own obligations at a future date on the happening of the specified event
insured against. The buyer of insurance should therefore be protected by the
taking of steps to ensure that the insurance concern is likely to be in a
position to honour its promise if and when the fortuitous event insured
against occurs. For this purpose, insurance needs strict consumer protection
measures to ensure that the financial position of the insurer is such that he
will always be able to meet his engagements.

The need to ensure the continued solvency of the insurance company is

even more necessary in the case of long-term insurance where premiums are

paid man& years before the company is called upon to make good any claims.3

31 Spencer L. Kimball, Modern Insurance Theory and Education, op. cit.,
at p.335.

32 Maugham J., puts this succinctly in the English case of Re North and
South _Insurance, (1933) 47 L1. L.R. 357 at 357-358.
"An insurance company differs in its nature from almost every
other trading concern. It starts, in the first instance,
without liabilities. It obtains premiums sometimes in very
large amounts, .... Inasmuch as the claims come in every case
after the premiums have been secured, there is always a risk
that an insurance company may, by offering what look like very
advantageous terms to the public, obtain a very large premium
income which, as a result of the practical working of the
company, proves to be insufficient income for the purpose of

meeting claims".




In most states nowadays 1legislation makes it compulsory for every
motorist to ensure with an approved insurance company. The emergence of the
motor car and, subsequently, compulsory motor insurance32A meant that wmany
people became involved in claims for damage, injury and death caused by motor
accidents and that motor insurance acquire greater importance. The
innocent victim of a road accident clearly could not be allowed to suffer
because an insurance company was unable to meet its obligations. If one of
the approved insurers were to be found 1incapable of paying its claims the
resultant public outcry might be very -embarrassing politically to the
government. These developments meant that governments became compelled to
act with a view to ensuring the solvency of insurance companies operating
within their territorial jurisdiction. The result 1is the legislation
mentioned earlier in this chapter and described in detail in the next,

namely, the Insurance Companies Act 1982 and the Policyholders' Protection

Act 1975 and regulations made thereunder.

32A See infra, pp.195, 198 and 204.

33 This statement should be taken with caution as before motor
insurance was widely used there had been in existence fire, life and

marine insurance business.



CHAPTER 2

GOVERNMENT CONTROL OF INSURANCE CONCERNS

I INTRODUCTION

Government supervisory authorities have 1laid down elaborate legal,
financial and technical requirements which must be complied with before an
insurance concern commences business. These requirements ensure that
insurance concerns commence business on a sound basis. As we have already
observedl, the state regulates the insurance industry because of the need to
protect policyholders and beneficiaries of insurance policies. These
interests are not transient but of a continuing nature given the nature of
the insurance contract itself. A system set up to regulate the insurance
industry as a means of safeguarding the interests of policyholders and other
third parties must consequently be organised in such a way that supervision
is carried out on a more or less continuous basis. State regulation of the
insurance industry ought therefore to be concerned with 1its financial
situation before it commences business as it is with the continual solvency
of an insurance concern. If this were otherwise insurance regulation will
lose most, if not all of its significance. It is for this reason that
England and Cameroon which regulate the insurance industry have in addition
to laying down conditions which have to be fulfilled before a licence is
granted to commence business, also take steps to ensure that throughout its
existence, the insurance concerns continue to abide by the existing legislat-

ion. Regulation of insurance therefore precedes and accompanies the under-

taking's transaction.

1 See: Chapter One of this study pp.44-56.



I1I THE CONDITIONS FOR FORMING AN INSURANCE CONCERN
In this section we will examine the 1legal, fimancial and technical
requirements for the formation of and the carrying on of an insurance

business in Cameroon and England.

The Legal Requirements for the Formation of an Insurance Company.

The legal requirements are mainly concerned with the form of the
concerns and the documents on which contracts are to be based and which
determine the contractual relationship with policyholders.

Form of the concerns.

At the very threshold of insurance activity, statutes exhibit the
state's interest in solidity by control of the form of the company through
which insurance business should be carried on. 1In Cameroon and England the
supervisory authority requires insurance concerns to assume a particular
legal form. In Cameroon only incorporated associations are allowed to
transact insurance business. The acceptable forms of incorporation are
limited 1liability companies, 1limited partnerships, mutual companies and
mutual societies.2 Most concerns transacting insurance business take the
form of limited liability companies. Originally, the only mutual insurance

company was the Assurances Mutuelles Aqricoles du_ Cameroun (AMACAM).

Presently it is a mutual company only in name. Limited Partnerships and
mutual societies are not common forms of insurance concerns. Article 11 does
not include individuals or unincorporated associations among those who may be
authorised to carry on insurance business. The reason for this probably lies

in what was pointed out in the UNCTAD Report on Insurance Legislation and

Supervision in Developing Countries thus:

2 Article 11 of the 1985 Ordinance.



"Regarding the 1legal form of insurance concerns, the experts
agreed that both joint stock companies with limited liability
and mutual concerns should be considered, in oprinciple, as
having adequate legal forms because both were apt to warrant, in
addition to financial resources adapted to the business
requirements, the permanence which is a qualification of great
importance in insurance in view of 1its 1long term nature.
Individuals were to be _rejected as insurers, as they did not
offer these guarantees.

It may be noted, however, that although individuals are not allowed to be

insurers in Cameroon, Lloyd's of London insures some risks notably aviation

and marine risks.a

In England, insurance business can be carried out both by natural and
legal persons. The persons and bodies authorised to carry out insurance
business are: a member of Lloyd's; a body registered under the enactment
relating to friendly societies; or a trade union or employers' association
where the 1insurance business carried on by the union or associ;tion is
limited to the provision for its members of provident benefits or strike
benefits.5 Further, section 4 permits existing insurance companies
authorised under sections 3 and 4 of the Insurance Companies Act 1981 to

carry on insurance business. It may be noted that in England, individua156

3 UNCTAD, Insurance Legislation and Supervision in Developing
Countries, 1972, United Nations Publications, New York, para. 19 at
pP.9

4 Decree No.67-DF-332 of 4 August 1967 1laying down conditions for
applying Ordinance No0.62-DF-36 of 31 March 1962 to Lloyd's of
London.

5 Section 2 of the Insurance Companies Act 1982.

6 The Association of Lloyd's underwriters of London are an example of
individuals who act as insurers in Britain - they are individual
underwriters authorised by Lloyd's; the statutory corporation called
Lloyd's does not insure as such, see: Scrutton L.J. in Rozanes v.
Bowen (1928) 32 L1. L.R. 98 at 101. "Lloyd's as such never insures;
the corporation never insures. It requires from the members who
Join it that they give security with which to meet their
engagements, and deposits are made with the Society by the
individual members; but Lloyd's insures nobody and takes no
liability except to the extent of the deposit for claims made on its
individual members; its individual members underwrite ....."



may wunderwrite insurance but only as members of an association of
underwriters, and in accordance with the provision of a trust deed approved
by the Department of Trade and Industry.7 The conditions of membership of
Lloyd's call for the provision of strict financial guarantees equivalent to
the minimum capital requirements applied to registered companies.

The Cameroonian legislation requires insurance companies to be
registered or incorporated under Cameroonian 'law.g Notwithstanding the
provisions herein stated, some foreign underwriters may be authorised to

carry out insurance transactions in Cameroon under conditions which will be

7 The members of Lloyd's Association act or participate personally for
the corporation. See: Dew Gibb, Lloyd's of London, A Study in
Individualism, 1957 MacMillan & Co. Ffor the course of business at
Lloyd's see: E.R.H. Ivamy, General Principles of Insurance, 4th ed.,
1979, London, Butterworths, pp.596-602.

8 R.S. Ferguson, "Self-Regulation at Lloyd's: The Lloyd's Act 1982",
(1983) 46 M.L.R. 57-63. See also sections 83-86 of the Insurance
Companies Act 1982; MacGillivray and Parkington, On_Insurance Law
relating to all risks other than marine insurance, 7th ed., 1981
London, Sweet & Maxwell, pp.913-927

Any person who wishes to continue to trade as an underwriter at
Lloyd's must pass the Lloyd's solvency test. Under Lloyd's rules
the principle of wunlimited 1liability in the market, 1in which
underwriting members are responsible to meet the full extent of
their losses from their own resources applies in so far as it
relates to 1losses sustained in the normal course of business at
Lloyd's. Lloyd's has studied various ways to assist wunderwriting
without compromising the market principle of unlimited liability.
At no time do underwriting members (Names) contest this principle
but they do object to applying that principle in the case of losses
arising from fraud or professional negligence. The recent troubles
at Lloyd's which resulted in 1losses of £130m falling on 1,525
underwriting members of Lloyd's sparked off debates of whether the
underwriters should be helped out of their predicament but this
would seem to be compromising or departing from the principle of
unlimited liability: See, The Financial Times, June - July 1985.

9 Article 3(1) of the 1985 Ordinance



made by a special instrument.10 Since this Order has not been promulgated,
it is not clear in what form foreign companies may be authorised to carry out
business in Cameroon.

Nevertheless, these provisions seem to be aimed at consolidating the
Cameroonian insurance market. Before the 1973 Ordinance there were twenty

eight insurance companies, all of which except for Assurances Mutuelles

Agricoles du Cameroun (formed in 1965), were foreign companies or branches of

foreign companies.

Presently, there are six domestic concerns. Foreign insurance
companies operate only through the medium of agencies and branch offices. It
is apparent that the government are being empowered to restrict the
development of foreign companies and increase Cameroon private and public
sector participation in insurance business.10 Whilst such measures may be
justifiable in the national interest, it is hoped that considerations of
protection for the public will not unduly interfere with the free play of
market forces and competition. Regard ought to be given to a second plan of
action in terms of sensible targets for expansion at reasonable costs,
capital resources, and expertise should match freedom as it is obvious that
progress of insurance companies rests very substantially on the financial
expertise of its management.

Furthermore, individuals are not allowed to transact insurance business

in Cameroon.11

10 The registered capital of limited liability insurance companies, the
minimum of which will be fixed by decree, must comprise private or
public Cameroonian shares at least equal to one third of its amount:
article 3(2) ibid.; See also, Waffo Mongo, nL'ftat des assurances au
Cameroun: Vers la suppression des sociétés €trangéres et une plus
grande Camerounisation des cadres", Cameroon Tribune, No. 3406,
October 1985

11 However, Lloyd's of London has been transacting insurance business
for a 1long time in Cameroon and their representation is under
process at the moment: Waffo Mongo, op. cit.



In England, a foreign Jinsurance concern may underwrite insurance
contracts in any of the classes specified in the Insurance Companies Act 1982

whether by means of a branch office or permanent agent. There are

different requirements for a company having its head office in the United

Kingdom or in a member state of the European Community and that whose head

office is not within the community.13 Where the body's head office is in the

United Kingdom, the applicant must be a company defined in section 735 of the
Companies Act 1985 or section 399 of the Companies Act (Northern Ireland)
1960; or a registered society; or a body corporate established by Royal
Charter or Act of Parliament and already authorised under section 3 or 4 of
the Insurance Companies Act 1982 to carry on Insurance business. In
respect of companies whose head office is in a member state of the EEC other
than the United Kingdom the company must have a representative who is
resident in the United Kingdom15 and authorised to act generally and accept
service of any document.ls If the representative is not an individual, it
must be a company as defined in section 735 of the Companies Act 1985 or
section 399 of the Companies Act (Northern Ireland) 1960 with its head office
in the United Kingdom and must itself have an individual representative

resident in the United Kingdom who is authorised to act generally, and to

accept service of any document on behalf of the company in its capacity as

representative of the applicant.17

12 Sections 8 & 9 of the Insurance Companies Act 1982.
13 Sections 7-9 of the Insurance Companies Act 1982.
14 Section 7(1) of the Insurance Companies Act 1982.
15 Section 8(1) ibid.

16 Section 10(1) ibid.

17 Section 10(5) ibid.



In the case of a company from another member-state restricted to reinsurance
business, the applicant must be a body corporate entitled under the law of
that state to carry on insurance business.

Finally, companies whose head office is not within the Community must
satisfy the following additional requirements: first, the applicant must be a
body corporate entitled under the law of the place where its head office is
situated to carry on long-term or general business there; second, the
applicant must have assets in the United Kingdom of at least one-half of the
minimum guarantee fund; and third, the applicant must have made a deposit in
accordance with section 9 (1) (c) of the 1982 Act.l9

A significant requirement concerning all these companies is that, the
company's director, controller, manager, regreseatative or main agent2 aust
be a "fit and proper person" to hold such office.21 This phrase is not
defined in the Act. Clearly the requirement would exclude a person with a
bad record, a conviction for a relevant offence, a history of bankruptcy or

misconduct or malfeasance. Further, it may relate to competence, for

example, lack of knowledge, ability or experience for the responsibility.

18 Section 8(3) ibid.

19 Section 9(1) ibid.

20 Main agents are persons with authority to commit a company and who
write an account of unlimited size or the amount of business written
is over 10% of a company's gross annual income. The raison d'8tre
for this step 1is that prudent supervision should extend to a
company's principal business producers if its operation is such that
a significant proportion of its portfolio comes from one or, at best
only a small number of underwriting agents.

21 Sections 7(3) and 8(2) of the 1982 Act. The information which has
to be supplied about directors, controllers, mangers representatives
and others 1is prescribed in schedule 6, forms A, B and C of the
Insurance Companies Regulations 1981 S.I. 1981, No.l654.



Most difficult of all are cases where the issue is one of irresponsibility or
lack of good f‘aith.22 The fitness provisions of the Insurance Companies Act
1982 may -entitle the Secretary of State to exercise statutory powers of
intervention in relation to that company if the director, controller or
manager appears to him "not a fit and proper person”" to be a director,
controller or manager. The use of this power has been most controversial and
on occasion has been criticised by the Ombudsman and on occasion has led to
proceedings before the European Commission of Human Rights.22

Similarly, in Cameroon, managers of insurance companies must produce
documents evidencing that they are of honourable character and have the
appropriate training and experience required to manage and control insurance
companies.23 Furthermore, administrators and managers of insurance companies
are prohibited from taking or having a direct or indirect interest in an
insurance company, contract, agreement or business or financial transaction
made with the company or on its behalf, unless they are duly authorised by
the General Assembly.23A Similar to the broad interpretation of the "fit and
proper person" provision under English 1law, this latter requirement in the

Cameroonian legislation seems to be aimed at ensuring that managers of

insurance companies exercise good faith in their dealings with the company.

22 See infra pp.116-119.

23 Article 45 of the 1985 Ordinance. Article 47 ibid. lists a number
of offences for which if a manager has been convicted, he will be

precluded from running an insurance company.

23A Article 46(1) ibid. Article 46(2) provides for the disclosure of
any commitments, agreements and business or financial transactions
authorised by the General Assembly in accordance with article 46(1)
above iIn a report. For an example of the exercise of this power see

infra p.111.



The Documents on which Contracts are to be Based.

Basically, insurance law is concerned with regulating two broad fields:
the functioning of insurance concerns and the contractual relationship
between insurance concerns and policyholders. In Cameroon,2 article 59(1)
of the 1985 Ordinance requires insurance concerns to send their policies,
general policy conditions, proposal forms and other documents intended for
the public or to be distributed or supplied to pélicyholders to the Minister
of Finance who may recommend any necessary corrections or modifications
before business is commenced. The approval of these documents is a pre-
requisite for the grant of a licence to operate. The object of this
inspection of documents by the supervisory authority is to ensure that the
contractual relationship is founded upon a 1legal basis which 1is not
prejudicial to the interests of the insured.25 Similarly, in England,
insurance companies are required by regulation 29, schedule 5 (12) of the
Insurance Companies Regulations 1981 to submit to the Secretary of State
before an authorisation is given, the nature of the commitments which the
company proposes to take on and the general and special policy or treaty
conditions which it proposes to use.26 However, by contrast to England, in
Cameroon the law of 13 July 1930 stipulated the form, content, terms and

conditions of insurance policies. The supervisory authority is required to

24 A similar provision is afforded in article R.310.6 of the Insurance
Code 1976 in France. See: M. Picard and A. Besson, op. cit.,
pp.197-198.

25 Insurance contracts in Cameroon and France are made subject to the
law of 13 July 1930 and the French Insurance Code of 1976,
respectively. The reason for the submission of these documents may
be classed as consumer protection, or perhaps more aptly, in the
case of insurance, purchaser protection, see: M. Picard and A.

Besson, op. cit., pp.197-198.

26 Schedules 4 and 5 of the Insurance Companies Regulations 1981, S.I.
1981, No. 1654.



scrutinise the clauses and actual policy wordings to ensure that none of the
clauses of the contract which the concern proposes to use conflicts with the
requirements of the law on insurance contracts. In England, on the other
hand, the submission of the general and policy conditions to the supervisory
authority is concerned with the determination of whether or not the insurance
concern is financially able to undertake its commitments.

The Financial Requirements for Carrying on an Insurance Business

Once the form of the company is chosen, the concern of the law to
implement the solidity principle becomes more profound and significant
demands are made to ensure adequate capitalisation of the new enterprise. 1In
the early days of an insurance company, capital plays a crucial role as this
enables the company to operate with assurance as merely a risk distributor.
It 1s not surprising therefore, that fairly substantial sums of paid-up
capital are requisite to the formation of an insurance company.

In Cameroon, the legislation relating to the financial requirements
before an authorisation is granted makes provision for the setting up of
initial share capital and of initial guarantees. Limited liability insurance
companies are required, prior to the final incorporation of the company to
pay up not less than one-third of their holdings in cash.27 However, with
respect to mutual insurance companies an initial capital of not less than the

amount to be provided for by decree must be paid up.28 On the other hand,

27 Article 13(2) of the 1985 Ordinance. Contributions in kind must be
fully and immediately paid up and must appear on the assets side of
the balance sheet of the company under a separate heading: Article
13(3) ibid. Article 14 requires the disclosure of the amount of the
registered capital of the company concerned in documents, such as
prospectuses, notices, advertisements and other documents generally
intended for third parties.

28 Article 17 ibid. As in respect of limited liability companies, the
amount of the 1initial share capital must be disclosed in their
articles of association: article 18 ibid.



insurance companies undertaking life insurance business and capital accumul-
ation transactions are required to set wup guarantee reserves.28A These
guarantees are intended to guard against any finmancial difficulties such as,
any deficiency in the technical and actuarial provisions which a newly
incorporated company might f‘ace.288 The establishment of guarantee reserves
exempts companies subject to these provisions from establishing the initial
share capital generally required of limited liability companies.28

In addition, it is interesting to realise that the Cameroconian legisla-
tion has imported the margin of solvency concept and requires insurance
companies to maintain a guarantee fund.280 However, the legislation does not
appear to lay down a formal or minimum margin of solvency. Moreover, it does
not specify the valuation bases for purposes of solvency such as the admiss-
ibility of assets and liabilities, the way in which assets should be valued
and tested for certain purposes including that of establishing the margin of
solvency. Nevertheless, it is to be expected that much of the detailed
regulation and control proferred will be provided for in the Orders still to
be made.

In the United Kingdom, section 5 of the Insurance Companies Act 1982
confers on the Secretary of State the power not to issue an authorisation
under section 3 of the Act unless the applicant has submitted to him such
proposals as to the manner in which it proposes to carry on business, such

financial forecasts and such other information as may be required by or in

accordance with regulations under the Act, and he is satisfied on the basis

28A Article 8(1) ibid.
288 Article 8(2) ibid.
28C Article 8(3) ibid.

28D Article 8(4) ibid.



Technical Requirements.

A factor on which the control authorities in both the United Kingdom
and Cameroon have to be satisfied before granting authorisation is the
adequacy of a company's reinsurance arrangements32 and premium rates. These
provisions are to ensure that the company does not undertake risks of a
character or of an amount likely to result in undue strain on its financial
resources without there being some evidence that adequate reinsurance
arrangements have been made. Knowledge of the reinsurance arrangements
would, in theory at 1least, enable the control authorities to intervene
whenever they consider it necessary to prevent the insurer from over-
burdening itself financially. In Cameroon, the provisions as to reinsurance
arrangements are stipulated in article 2 of Decree No. 68-DF-153 of 8 April
1968. This article requires all insurance concerns operating in Cameroon to
re-insure 10 per cent of their technical reserves as from December 31, every
year, with the National Re-Insurance Fund. Insurance companies may further
reinsure their risks with foreign companies. In this regard, article 36(2)
of the 1985 Ordinance provides that all re-insurance agreements or contracts
with foreign companies under which over 50 per cent of the premiums paid in
Cameroon are to be retroceded, must be approved by the Minister of Finance
before they are put into eff‘ect.32A
In the United Kingdom, similar requirements are provided by regulation

3

29 of the Insurance Companies Regulations 1981.3 This regulation provides

32 For the role of reinsurance see: R.L. Carter. Reinsurance 2nd ed.,
1983 London, pp.l1l-10.

32A However, article 36(3) prohibits all reinsurance agreements with
foreign companies which involve the transfer of more than 50% of
their premium.

33 Schedules 4 and 5 of regulation 29 of the Insurance Companies
Regulations 1981 S.I. 1981, No.lé654.



of that and any other information received by him that the application ought
to be granted. In accordance with this requirement, regulation 29 and
schedules 4 and 529 in respect of long-term business and general business
respectively require first, the submission to the Secretary of State of a
statement showing the amount by which the assets are expected to exceed
liabilities at the date of authorisation (after application of valuation
regulations)30 and how it is calculated; second, the date on which the
company's financial year will end; third, the name and addresses of the
auditors of the company; fourth, names and addresses of the company's
principal bankers; fifth, the assets which represent or will represent the
minimum guarantee fund being assets admissible under and valued in accordance
with the Assets Vvaluation Regulatir.ms;-n sixth, the estimated costs of
installing the administrative services and organisation for securing
business, and the financial resources intended to cover those costs and
finally, projections for each of the first three financial years following
authorisation; a forecast balance sheet (on both optimistic and pessimistic
bases), a plan (on both optimistic and pessimistic bases) setting out
detailed estimates of income and expenditure in respect of direct business,
reinsurance acceptances and reinsurance cessions and estimates relating to

the financial resources intended to cover underwriting liabilities and the

margin of solvency.

29 Insurance Companies Regulations 1981 S.I. 1981, No.l654.

30 Parts V & VI of the 1Insurance Companies Regulations 1981 S.I. 1981,
No.l654.

31 Regulations 37-49 ibid. These regulations seek to strengthen
insurance companies assets. They are designed to ensure that assets
are widely spread so that the solvency of a company is not
vulnerable to the failure of, or to its inability to dispose of, one

or two individual investments.



that all insurance companies must submit to the Secretary of State,
information concerning the guiding principles relating to re-insurance of

business written in the United Kingdom including the company's maximum

retention per risk or event after all reinsurance ceded. Furthermore, the

companies must submit as aforementioned, copies and drafts of any separate

reinsurance treaties covering business in the United Kingdom. The Department
of Trade and Industry will not normally allow more than 20 per cent of the
liabilities of an applicant company to be reinsured with its holding company,
more than 10 per cent of liabilities to be reinsured with any other company
or more than 25 per cent of 1liabilities to be reinsured within any one
the country in which the applicant company has its head

country other than

of‘fice.34 As in Cameroon, extensive use is made in the United Kingdom of the

capacity provided by foreign reinsurers. This is essential as it ensures a

satisfactory spread of cover by domestic companies and so avoids a

concentration of United Kingdom risks in the London market.Regulations
further require in respect of long-term business the submission of the
technical bases which the actuary who will be appointed for the purposes of
section 19 of the 1982 Act proposes to employ for each class of business
including the bases needed for calculating premium rates and technical
reserves, including mathematical reserves and schedule 5 requires the
submission of the tariffs which the company proposes to apply for each
category of business in respect of general business. The latter requirement
is more specific. Finally, a certificate by the actuary that he considers

the premium rates to be suitable must be obtained. The submission of the

tariffs to the supervisory authority is more concerned with the solvency of

34 See: Department of Trade and Industry, Guidance Notes on Insurance
Legislation, para. 6.013, Release 3: 13-ii-85.



insurance companies. In contrast in Cameroon, article 81 of the 1985
Ordinance requires insurance concerns to submit the premium rates of all
types of business they propose to undertake to the Minister of Finance for
approval before they are put into effect. This article is silent as to what
requirements premium rates must satisfy before they are approved. One would
assume that before any rates are approved, the supervisory authority must be
satisfied that they are not inadequate, excessive or unfairly discriminatory.

However, these criteria, considered in isolation do not provide very much

guidance. For 1instance, an excessive rate is one which is too high or too
low in relation to the risk to which it applies. There 1is very 1little
guidance to be derived from the definition. In the last resort, the

supervisory authority has to take a decision in the 1light of all the
circumstances that exist in the country such as the market structure and
performance, including changes in market share, entries and exits,
profitability, price, availability and adequacy of consumer information.
These considerations require that officials of the supervisory service be
educated and experienced in taking well reasoned decisions. This is an area

where discretion alone will not suffice.

III LEGISLATION GOVERNING THE OPERATION OF THE INSURANCE INDUSTRY.

In almost all the developing countries as in the developed countries
insurance companies may carry on insurance business only 1if they have
obtained prior authorisation from the state. The grant of authorisation
takes the form of an administrative act. Prior authorisation is commonly
called ‘'agrément' in French administrative practice and 'licence' in the
United Kingdom practice. The licence is evidence of state approval that the
insurance undertaking has fulfilled all the 1legal, financial and technical

requirements prescribed by law and deemed necessary for the protection of the



interest of the policyholders and the general interest of the states’

economy.

The necessity of 1licensing insurance concerns was stressed by the

UNCTAD experts in their Report on Insurance Legislation and Supervision in

developing countries. They said that:35

*mere formal registration was not sufficient, but should be
preceded by a comprehensive pre-licence examination of the
technical and economic conditions of the concern, of its plan of
business to be transacted in the <coming few years, of the
technical skill and integrity of its managers and its
reinsurance arrangements".

In this respect, it was pointed out that only a thorough analysis carried out
by the supervisory authorities could lead to valid conclusions and that ample
discretionary powers should be given to the authorities in approving all
these factors as this would prevent to a large extent untrustworthy concerns
from entering into the business.

In the United Kingdom, the 1Insurance Companies Act 1982 requires an
insurance company to apply for and receive an authorisation from the
Secretary of State in respect of the class or classes of business it wishes
to transact.36 By virtue of section 3 (1) of the 1982 Act, the Secretary of
State may authorise a body to carry on in the United Kingdom such of the

classes of insurance business specified in schedule 1 or 2 to the Act, or

such part of those classes, as may be specified in the authorisation.

Section 3 (3) further enacts that: "an authorisation under this section may

identify classes or parts of classes of general business by referring to the

35 UNCTAD, Insurance Legislation and Supervision in Developing
Countries, 1972, United Nations Publications, New York, para. 13 at

p.8

36 The consequences of the failure to obtain an authorisation in the
United Kingdom and Cameroon will be discussed later on in this

chapter pp.138-145.



appropriate groups specified in Part 11 of Schedule 2 to this Act".37 An

authorisation 1is, thus, not a blanket approval to insurance concerns to
engage in all classes of insurance business.

In Cameroon, the licence is granted by the Minister of Finance in the
form of a ministerial order, known in French as "arrgté", which is published
in the 0fficial Gazette.38 As in the United Kingdom, it is not granted for
all insurance operations, but 1is restricted to the conduct of a specified
number of classes of business which the applicant concern must identify in
its application. 1If the concern decides in the course of its business to
engage in other classes of insurance operations, it must make the appropriate
application to the competent authority. Article 35(1) of the 1985 Ordinance
provides that approval must be requested separately for each category of
insurance business enumerated in that article. The applicant insurance
concern must therefore specify in 1its application which of the nineteen
classes of 1insurance business it intends to engage in. As we have already
observed,39 the financial guarantees required by the supervisory authority
differ with the number and type of <classes of insurance business which the
concern wishes to transact.

In addition to restricting the classes of insurance business which an

insurance company may undertake in England, section 16 of the Insurance

Companies Act 19821‘0 provides that authorised insurance companies are

prohibited from carrying on in the United Kingdom or elsewhere any activities

37 This section implements article 7 of the EEC Non-Life Establishment
Directive No.73/239/EeCc, (0.J. 1973, L228/3). op. cit.

38 Article 35 of Ordinance No0.85-3 of 31 August 1985 relating to
insurance business.

39 Supra., pp.66-68.

40 See also article 8 of Directive No. 79/267/EEC of 13 March 1979,
(0.J. of European Communities, 1979 L63/5) op. cit.



which are not in —connection with or for the purposes of their insurance

41
business. A corresponding restriction may be found under Cameroconian

law.a2

In some countries, notably, India, the Republic of viet-Nam and some
African countries, namely Tunisia, Benin Republic and Malagasy Republic, in
order to safeguard the interests of holders of long term policies, primarily
life assurance, there are legal provisions prohibiting insurance concerns
conducting this class of business from engaging in other types of general
business. This is called the principle of specialisation. In the United
Kingdom, the principle of specialisation used not to be formally embodied in
any instrument though regulations do stipulate that concerns must keep
separate accounts (capital and reserves) for life insurance and any other
classes of business they undertake.a} However, section 6 of the Insurance
Companies Act 1982 (implementing article 13 of Directive No. 79/267/EEC)44
prohibits the issue of authorisation to carry on both long-term and general
insurance business in the United Kingdom. In practice however, the Secretary
of State may allow new insurers to conduct the two types of business in
separate cumpan.’tes.l‘5 One may assert that this practice would render the

principle of specialisation wunnecessary since the two companies may be

41 For the interpretation of insurance business see: Section 95 of the
Insurance Companies Act 1982.

42 By virtue of article 33(1) of the 1985 Ordinance, insurance compan-
ies may not carry out any other business other than the transactions
listed in article 32 of this Ordinance. This provision is also
applicable in France, see: M. Picard and A. Besson op. cit., at pp.
156 et seq. and article R.322.2 of the Insurance Code 1976.

43 See, for example, section 16 of the English Insurance Companies Act
1974.

44 0.J., of the European Communities, L63/5 of 13 March 1979, op. cit.

45 Department of Trade and Industry, Guidance Notes on Insurance
Legislation, para. 6-008 on composite insurers, Release 3: 13-ii-85.
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principle of specialisation unnecessary since the two companies may be

41 For the interpretation of insurance business see: Section 95 of the
Insurance Companies Act 1982.

42 By virtue of article 33(1) of the 1985 Ordinance, insurance compan-
ies may not carry out any other business other than the transactions
listed in article 32 of this Ordinance. This provision is also
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43 See, for example, section 16 of the English Insurance Companies Act
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44 0.J., of the European Communities, L63/5 of 13 March 1979, op. cit.

45 Department of Trade and Industry, Guidance Notes on Insurance
Legislation, para. 6-008 on composite insurers, Release 3: 13-ii-85.



subsidiary companies of the same holding company. It is therefore, sensible
that separate accounts should be maintained in respect of long-term and
general business.

In Camerocon, apart from the American Life Assurance Company which has
so far confined 1its insurance operations to life assurance, all insurance
companies engage in more than one of the categories of transactions referred
to in article 32 of the 1985 Ordinance. However, article 33(3) requires
insurance companies to establish special management and keep separate
accounts for each category of transactions.

As we noted earlieras in this chapter the UNCTAD experts recommended
that the supervisory authorities should possess wide discretionary powers in
admitting new industries into the insurance market. This recommendation is
followed by Scandinavian and some developing countries. In Sweden as a
result of deliberate government policy Swedish 1law gives the government
supervisory authorities power to restrict the entry of new companies into the
market place. A new Swedish insurance company or a foreign concern seeking
admission into the market is obligated to show to the satisfaction of the
insurance department that it is needed in the market and is likely to promote
sound insurance practice.l‘7 The Swedish authorities encourage a trend
towards the merger of existing firms in order to reduce the supposed adverse
effects of excessive competition such as an increase in the cost of marketing
resulting from too many companies. The result of the Swedish "need test" has
been to keep the market organisation of the insurance business well within

the comprehension of the regulator and subject to his effective control.

46 Supra, p.72.

47 Spencer L. Kimball, "The Purpose of Insurance Regulation: A
Preliminary Inquiry in the Theory of Insurance Law", (1961) 45 Minn.
L. Rev. 471 at pp.514-517.
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This view is held by Lijadu who says that:48

"The superintendent of insurance should have discretionary powers

in the granting of 1licences, so that he may exercise these
powers when the economic and social conditions make it desirable
to do so, thus, when it is feared that too many concerns will be
established in relation to the 1local market <causing its
saturation or throwing it out of balance, the superintendent may
either withhold further licences or apply new criteria stricter
than those required by the existing laws, in order to exclude
the less qualified applicants".

Cameroon unlike Britain, subjects the granting of a licence to the
economic conditions prevailing on the domestic market at the time of the
application. The Minister of Finance is empowered by virtue of article 63 of
the 1985 Ordinance to suspend or restrict grants of approval for all or any
categories or sub-categories of insurance transactions where the
circumstances of the market so require. This does not seem to be the
position in the United Kingdom. B8y virtue of the European Economic Community
directive No. 73/239/€EEC of July 24, 1973,49 a member of the E.E.C. cannot
refuse a licence to an insurance concern of one of the member states because
of the unfavourable economic circumstances of the national insurance market.
The introduction of a common market means implementation of the ‘"economic"
freedoms set out in the Treaty of Rome. Articles 52-58 of the Treaty of Rome
1957 provide for the gradual abolition of restrictions on the right of
establishment and for the right of insurance companies bearing the

nationality of one state to cross into another state and establish an agency,

branch or subsidiary in that state.

48 Y. Lijadu, "Government Control of Operations of Insurance
Companies", Conference Papers af the Insurance Institute of Nigeriasa,
Vol.l, 1972, at p.87.

49 0.J., of the European Communities, L228/20, 1973, op. cit.



IV. THE ORGANS IN CHARGE OF INSURANCE REGULATION AND THE SUPERVISION OF THE
INDUSTRY.
The effectiveness of insurance regulation depends on the bodies
responsible for insurance regulation and supervision.

The Organs in Charge of Insurance Regulation.

In England the Secretary of State for Trade and Industry has very wide
powers of intervention wunder the 1Insurance Companies Act 1982.50 The
Secretary of State is assisted in the exercise of these powers by a number of
insurance advisers within the Insurance Division of the Department of Trade
and Industry.51 Each 1insurer authorised under the Insurance Companies Act
1982 is required to comply with all the requirements of the Act and its
compliance is monitored by the Insurance Division.

Professional associations also play a valuable role in the supervisory
process as the practice of the Insurance Division is to consult widely with
interested bodies before recommending new legislation to the Secretary of
State for submission to Parliament. The bodies consulted are notably the
British Insurance Association,52 the Life Offices Association, the Associated
Scottish Life Offices, the Industrial Life Offices Association, the linked

Life Assurance Group, the Institute of London Underwriters, the Corporation

of Lloyd's and the British Insurance Brokers Association.

50 Sections 37-48 of the Insurance Companies Act 1982.

51 At 31 December 1983, the staff of the Insurance Division of the
Department of Trade and Industry numbered 88. The Division has the
assistance of the Department's Solicitor, Accountancy Services
Pivision, Companies Investigation Branch and Government Actuary.
See: Department of Trade and Industry, Insurance Annual Report 1983,
London, H.M.S.0. para. 19 p.3 and Appendix 6.

»

52 Very recently this organisation has become the Association of
British Insurance (A.B.I.)



Because the English approach to insurance rTegulation 1is to keep
governmental intervention to a minimum, the professional association play a
role in self-regulation. An example of regulation of the insurance industry
by the British Insurance Association 1is afforded by Statements of Insurance
Practice53 which these associations issue from time to time on behalf of
their members. We will in Chapter Five discuss the contribution of these
Statements to the law of non-disclosure, misrepresentation and breach of
warranty.54

The professional associations also submit evidence on a
representational basis to Royal Commissions, Committees of Inquiry and
Tribunals. Notable examples of this role are evidence submitted before the
Monopolies Commission Into the Supply of Fire Insurance, the Hilary Scott
Committee on Property Bonds and Equity-Linked Life Assurance, the Tribunal
which investigated the collapse of the Vehicle and General Insurance Company.

Regulation of the insurance industry in Cameroon as in Britain is the
Joint responsibility of a government body and professional organisations. 1In

Cameroon the government department in charge of regulation is the Sub-

Department of Insurance (Sous-Direction des Assurances) of the #Miaistry af

Finance.55 Insurance regulation in Cameroon 1is thus carried out, as in
France and many French-speaking African countries, under the authority of the
Minister of Finance. The present organisation of the Sub-Department of

Insurance 1is governed by Decree N0.84-1105 of 25 August 1984 which

53 These Statements are reproduced in Appendix A of the Law Commission
Working Paper No.73 - Insurance Law: Non-Disc¢losure and Breach of
Warranty, 1979, London H.M.S.O.

54 Infra, pp.316, 323 and 339.

55 See: article 57(1) of the 1985 O0Ordinance which provides that state
control of the insurance industry shall be exercised under the
authority of the Minister of Finance.



reorganised the Ministry of Finance. Article 36(1) of the decree provides
that the Sub-Department of Insurance shall be placed under the authority of
the Sub-Director and shall be responsible for the formation, supervision and
enforcement of legislation on insurance.

The Sub-Department of Insurance comprises of two services and a Corps
of Insurance Inspectors. The two services are:

(a) the Studies and Approvals Services, (services des &tudes et des

agréments); and

(b) the Insurance Companies Control Service, (le service du contrdle

des entreprises d'assurances).

The service in charge of studies and authorisation is responsible for
examining applications made by concerns intending to do insurance business in
Cameroon. It studies the documents which must be submitted by all
prospective insurance concerns, and makes recommendations to the Minister of
Finance who decides either to grant or refuse an authorisation on the
strength of the recommendations.56 This service 1is responsible for the
examination of premium rates, policy forms and other documents issued by
insurance concerns operating in Cameroon. Thus, to a considerable extent, it
is this service which determines the level of premium rates and the contents,
length and print of insurance policies and proposal forms.

Insurance inspectors come under the auspices of the Insurance Companies

6A

Control Service.5 They are the principal officers in charge of

implementing insurance legislation in Cameroon.

56 Article 36(2) of Decree No.84-1105 of August 1984. See also, Order
No. 212-MINFI-CEI of 29/6/1973 for a 1list of documents to be
submitted by all concerns intending to do business in Cameroon.

56A Article 36(3) of Decree N0.84-1105 of August 1984.



Another government body which 1is indirectly responsible for regulating

the insurance industry in Cameroon is the National Re-Insurance Fund (Caisse

Nationale de Ré-assurance).

It ensures that all insurance companies compulsorily reinsure ten per cent of

their premium income57 and keep up to date statistics which are published and

submitted to the control authorities.

The Conférence Internationale des Contrfles d'Assurances _des Etats

Africains et Malgache (C.I.C.A.) also play an important part in insurance

regulation in Cameroon, especially within the framework of regional co-

operation in this field.58 This body acts as a co-ordinator and advisory

body to all the French-speaking West African countries. It organises
conferences and seminars for the discussion of problems facing the states
grouped under it. It plays a supervisory role over the training and educat-
ion of insurance experts. The only professional association in Cameroon is

the Association des Sociétfs d'Assurances du Cameroun (A.S.A.C.) which acts

as an intermediary between insurance concerns and the supervisory

authority.59

Furthermore article 76 of the 1985 Ordinance provides for the

establishment of an advisory body called the National Insurance Board. This

57 Supra p.69.

58 CICA is a regional insurance organisation grouping the following
French-speaking West African countries: Cameroon, Central African
Republic, Congo, Togo, Ivory Coast, Gabon, Upper Volta, Mali, Niger,
Senegal, Chad, Dahomey, Mauritania and Malagasy Republic.

59 Article 78(1) of the 1985 Ordinance. All insurance companies
approved in accordance with article 31 ibid must become members of
the Professional Association of Insurance Companies: article 77
ibid. See articles 79 and 80 ibid for the functions and competence
of the Association of Insurance Companies. For a detailed account
of the role of C.I.C.A. and A.S.A.C. see: S.A. Fonkam, State
Regulation of Private Insurance in Cameroon, unpublished Ph.D.
thesis, University of London, 1980, pp.244-245.




body is required to give opinions on matters submitted to it by the supervis-
ory authority relating to insurance contracts, the functioning of insurance
companies, the practice of the professional association and the withdrawal of
approvals. In this capacity, it is expected that this body will formulate
proposals on the prevention of risks, <conditions for the compensation of
accidents, general conditions of insurance contracts, rules on tariff regula-
tion and guiding principles relating to reinsurance. By virtue of article
76(4) a decree will regulate the duties, composition and functioning of the
National Insurance Board. This decree has not yet been passed. However, it
is hoped that the members of this body would involve the government, insur-
ance companies and the Association of Insurance Companies. In this regard,
this provision could be seen as a unique and edifying experience recognising
the value of sensible co-operation between the legislators and those for whom

the legislators are legislating.

The Supervision of the Insurance Industry by these Organs.

The control and supervision of insurance companies 1is a continuing
exercise; hence apart from the pre-registration regulations which must be
complied with by every insurance company which desires to start an insurance
business, there are post-registration regulations to ensure that throughout
its existence, the insurance concern continues to abide by existing legislat-
ion. It is to the consideration of these regulations and requirements that

we will now turn.

In both England and Cameroon supervision of the business of licensed

insurance concern involves:

(i) the examination of returns and other documents which must be

submitted to the supervisory authorities;

(1i) inspection at the place of business to verify that the information
given in the returns and other documents corresponds with the actual state of

the concern's business affairs.



I. The Examination of Returns and other Documents.
The examination of returns and other insurance documents is concerned

with legal, financial and technical controls.

A. Legal Controls.

In England, the legal control is in connection with constitution of an

insurance company. Changes relating to the constitution of an insurance

company must be notified to the Registrar of Companies. Further, the

Secretary of State is empowered by virtue of section 37 of the insurance

Companies Act 1982 to exercise certain powers of intervention. He has the

power to obtain information and require production of documents at such time

and place as he may specify. The information to be submitted pursuant to

section 5 (1) of the Insurance Companies Act 1982 is listed in regulation 29,

Schedules 4 and 5 of the Insurance Companies Regulations. Amongst others,

this information relates to the date and place of incorporation, the

registered number of the company, a brief summary of the objects of the

company, the names of the persons who will be directors, controllers or

managers of the company (changes of which have to be notified to the

Secretary of State), and the particulars of any association which exists or

which 1is proposed to exist between the directors or controllers of the

company and any person who acts or will act as an insurance broker, agent,

loss adjuster or reinsurer for the company. Within his powers the Secretary

of State may require documents relating to insurance contracts such as

general and special policy conditions to be submitted to him.

60 Section 380 of the Companies Act 1985.
61 Section 44 of the Insurance Companies Act 1982.

62 Section 29 of the Insurance Companies Regulations 1981, S.I.
1981No.1654, pp.53-61.



With regard to Cameroan, the two areas where continuing legal controls
are exercised are concerned with the articles of association of insurance
companies and the documents intended for the public.

(i) Articles of association

In Cameroon, insurance companies, both limited liability companies and mutual
insurance companies, must submit proposed amendments of their articles of
association to the Minister of Finance before they become effective.63 By
requiring the insurance companies to notify any changes in their articles of
association to the Minister of Finance, the supervisory authority ensures the

due observance of existing laws.

(ii) Documents intended for the public

As we observed earlier,64 the 1985 Ordinance provides that policies,

prospectuses, proposal forms and any other printed matter intended for the
public or to be distributed or supplied to policyholders must be sent to the
Minister of Finance who may recommend any necessary corrections or modific-
ations before they are put to use. Thus any subsequent modifications which
affect the document must be approved by the supervisory authority.

B. Financial Controls

To secure the financial stability of the insurance concern, financial
controls are exercised on a continuing basis.
In England, legislation has always relied for the protection of the
policyholders 1largely on regular publication of the financial affairs of
insurance enterprises. Thus, the supervisory authority is concerned essent-

ially with the following:

63 Article 58(1) of the 1985 Ordinance. In the case of limited
liability companies see: articles 13 and 14 of the 1985 Ordinance in
respect of mutual insurance companies see: articles 18 and 20 of the

1985 Ordinance.

64 Supra at p.65.



(1) the collection of material relating to the financial condition of
the insurer which it is required to publish;

(2) the verification of the maintenance of the prescribed degree of

solvency;

(3) the maintenance of assets in the United Kingdom; and

(4) requirements on investments.

We will be concerned with these four aspects, particularly with the examin-

ation of legislation dealing with each of them.

1. The collection of material relating to the financial condition of the

company for publication.

Companies registered in the United Kingdom and carrying on any "Act"65

class of 4insurance must make returns covering the whole of their insurance
business including "non Act" classes, throughout the world; they are required
to distinguish the United Kingdom part of their business only in the case of
life assurance. Companies not registered in the United Kingdom underwriting
insurance business of any "Act" class in the United Kingdom must make similar
returns.

These returns include a revenue account for the year, a balance sheet
at the end of the year and a profit and loss account for the year or in the
case of a company not trading for profit, an income and expenditure account
for the year.66 Furthermore, section 20 of the 1982 Act requires insurance

companies to prepare annually statements of the prescribed class of insurance

65 An "Act" class of insurance business means any class of insurance
business specified in schedules 1 and 2 of the Insurance Companies
Act 1982 and "non Act" class of business refers to any business not

specified in the Act.

66 Section 17 of the Insurance Companies Act 1982.



business they are undertaking. The accounts must be audited by such persons

as may be prescribed.67 The form and content of these accounts are pre-

scribed by regulations.68

In addition, companies carrying on "long-term" business for example,
life assurance, must cause periodic actuarial investigation of their
financial condition at intervals not exceeding twelve months, including a
valuation of their liabilities.69 New insuranée companies are required to
submit quarterly returns.

Section 22 of the Insurance Companies Act 1982 requires the deposit of
every account, balance sheet, abstract or statement required by sections 17,
18 and 20 of the Act and any report of the auditor of the company made in
pursuance of section 21 to be printed and five copies deposited with the
Secretary of State within six months after the close of the period to which
the account, balance sheet, abstract or report relates.70 The whole of the
material contained in the returns is held available for public inspection and
is published either in full or in summary in annual reports issued by the
Department of Trade and Industry. Insurance companies are also required to
supply copies of their accounts and actuarial abstracts on demand to any

policyholder.71 These stringent requirements assist the Department of Trade

and Industry in its task of monitoring the solvency of insurance companies.

67 Section 21 ibid.

68 Insurance Companies (Accounts and Statements) Regulations 1983, S.I.
1983, No.1811l.

69 Section 18 of the Insurance Companies Act 1982.
70 The Secretary of State may use his powers of intervention by virtue
of section 42 to make actuarial investigations into a company's

financial position and by Section 43 accelerate the production of
information required by accounting provisions.

71 Section 23 of the 1982 Act.



2. The verification of the maintenance of the prescribed degree of solvency

The Department of Trade and Industry must be satisfied that the requisite
margin or margins of solvency72 (or the minimum guarantee fund if greater)
needed at the beginning of the fourth year following authorisation is

maintained.73 New undertakings must have margins of solvency at least equal

4
guarantee fund.7 The amount of an insurer's

to the appropriate minimum
solvency margin requirement for general business depends on its corporate
status:75 the size of the company's account; which of two calculations,
applied to its premium income and claims payments, produces the higher
result;76 the extent to which the company reinsurers its account; and in the
case of companies with a small account, the classes of business for which the
company is authorised.77 Having established the solvency requirement, an

insurer then has to test its assets to make sure that it possesses sufficient

assets of an acceptable nature to meet the requirements.78 An insurance

72 The concept of a minimum solvency margin - a minimum amount by which
the assets of an insurer must exceed its liabilities was included
for the first time in the Assurance Companies Act 1946. 1In 1977,
regulations were made to implement the provisions of the Non-Life
Establishment Directive with effect from July 1978. These
regulations have been repealed and incorporated into the Insurance
Companies Act 1982 and Insurance Companies Regulations 1981, S.I.

1981, No.l1654.

73 Department of Trade and Industry, Guidance Notes op. cit., para. 10
p.3.

74 1bid., especially paras. 11 and 1l2.

75 For United Kingdom companies and pure reinsurers - section 32(1);
external direct companies - section 32(2); and Community companies -
section 34 of the Insurance Companies Act 1982.

76 Regulation 4, schedule 2 of the Insurance Companies Regulations
1981, S.I. 1981, No.1654.

77 Regulations 4 and 9 of, and Schedules 1, 2 and 3 to the Insurance
Companies Regulations 1981, S.I. 1981, No.l1654.

78 Regulations 37-49 together with schedules 7 and 8 ibid. set down
rules for valuing the assets of an insurance company for solvency

purposes.



company which fails to maintain the margin of solvency must at the request of
the Secretary of State submit a short-term financial scheme for the restorat-
ion of its fipancial position, propose modifications to the scheme if the
Secretary of State considers it inadequate and give effect to any scheme
accepted by him as adequate.79 The scheme must include measures not only for
short term support but also the general improvement of the capital base.

3. The Maintenance of Assets in the United Kingdom.

The Secretary of State may require that assets of a company of a value which
at any time is equal to the whole or a specified proportion of the amount of
its domestic liabilities must be maintained in the United Kingdom.80 He may
direct that for the purposes of any such requirement assets of a specified
class or description must or must not be treated as assets maintained in the
United Kingdom.81 He may also direct that the domestic 1liabilities of any
class or description must be taken to be the net liabilities after deducting
any part of them which {s reinsured.ez In computing the amaualt af aany
liabilities all contingent and prospective liabilities must be taken into
account but not liability in respect of share capital.83

In addition to the Secretary of State's power to impose a requirement
on a company to maintain assets of a value equal to the amount of its

domestic liabilities, he may impose an additional requirement that the whole

or a specified proportion of the assets must be held by a person approved by

him as trustee for the company.84

79 Sections 32(4) and 33 of the Insurance Companies Act 1982.
80 Section 39(1l) of the 1982 Act.

81 Section 39(2) ibid.

82 Section 39(3) ibid.
83 Section 39(6) ibid.
84 Section 40 ibid.



Further protection of the assets of the company is provided by section
28 which requires insurance companies to maintain the separation of assets
and liabilities attributable to long-term business and section 29 requires
the application of assets of the company with long-term business only for the
purpose of that business.

Where there is an established surplus in which long-term policyholders
are eligible to participate and an amount has been allocated to policyholders
of that category in respect of a previously established surplus, section 30
requires the company not to apply assets representing any part of that
surplus but to make allocations to policyholders of that surplus.

4. Requirements on Investments.

The Secretary of State is given the power to require a company not to
make investments of a specified class or description and to realise, before
the expiration of a specified period, the whole or a specified proportion of
investments of a specified class or description held by the company.8 Part
S of the Insurance Companies Regulation 1981 sets out the valuation of assets
of the company and listed investments which a company ought to undertake.86

In Cameroon, legislation on the financial controls exercisable by the
supervisory authorities as a measure of safeguarding the insurance company's
continued solvency in the interest of policyholders and beneficiaries deals
with the following: first, the share capital; second, the keeping of accounts

and balance sheets; third, guarantee reserves, gquarantee fund and margin of

solvency, fourth, technical reserves; and fifth the investment of these

reserves.

85 Section 38 ibid.

86 Regulations 37-49 of Insurance Companies Regulations 1981 S.I. 1981,
No.lé54.



1. Share Capital.

Although the initial share capital provides security to policyholders
and beneficlaries at the early stages of its existence, in a going insurance
business, capital plays a relatively subordinate role. The business operates
on an essentially mutual basis distributing risks among all participants,
with capital serving merely as an added buffer against unpredictably high
losses.

In cases where a share capital or initial fund or a particular amount
is required for each different class of insurance business, there must be a
re-adjustment whenever the concern proposes to carry on any additional class
of business.

The share capital may be reduced to offset a loss in the balance sheet,
but where the reduction brings the share capital below the statutory minimum
the company must either increase it to the prescribed minimum or confine
itself to those classes of business for which the capital is still adequate.

Article 15 of Ordinance No0.85-3 of 31 August 1985 provides that in the
event of loss of half of the registered share capital, the Board of Directors
must convene an Extraordinary General Meeting of all shareholders for the
purpose of resolving to wind up the company; and that should it be impossible
to convene such a General Meeting, the company may be wound up by a court aof
law in the area where the company has its head office, on the application of
the Minister of Finance. Thus to continue in existence, a company must not
reduce its actual share capital to less than half of the registered share

capital.

2. The keeping of accounts and balance sheets.

In Cameroon, the keeping of accounts and balance sheets is dealt with
by article 58 of the 1985 Ordinance. This provides that insurance concerns

operating in Cameroon must forward or produce to the Minister of Finance all



documents likely to facilitate the supervisory authority in the checking of
their financial situation and operations in a manner and at intervals to be
prescribed by an Order of the Minister of Finance. This Order has not been
passed hence reliance is placed on the provisions of articles 33(3) and 54 of
the 1985 Ordinance which require the keeping of separate accounts for each
class of business carried out by insurance companies. These articles require
insurance concerns to draw up and submit annually to the supervisory
authority revenue and expenditure accounts. The 1985 Ordinance does not seem

to provide adequately for the type of accounting documents that must be kept

by insurance companies. However, in respect of the items to be included in

the balance sheet articles 49, 50 and 51 lists certain items and assets that

must be earmarked for the liabilities and assets side of the balance sheet.

Insurance companies nevertheless remain subject to the ordinary rules of

company law in this respect.87 It is hoped that the intended Orders

implementing the 1985 Ordinance will clearly make provisions which will
closely supervise newly authorised companies by requiring them to make
frequent and detailed returns, accounts and statements. On the other hand,
in respect of already established companies, the supervisory authority ought
to exercise interventionary measures such as restricting the taking up of new
business, maintaining and realising certain assets for solvency purposes and
restricting the company's ability to make certain loans where there is
reasonable suspicion of insolvency or rather reason to believe or know that
the legislation is not being complied with. These measures seem desirable if

the spirit of the legislation reflects the spirit in which the legislation

was conceived.

87 Article 54 of the 1985 Ordinance.



Guarantee Reserves,

Guarantee Fund and Margin of Solvency.

As a further safegquard, in <case an

financial difficulties, the legislation

guarantee reserves to meet any deficiency 1in

provisions.88 Furthermore, insurance

throughout the 1life of the

88A
fund. These provisions have not been elaborated
provides that the conditions for the constitution
statutory amounts of the guarantee

guarantee fund will be fixed by decree. It is

efficacy of these provisions will depend to a

of tighter controls and

continuous exercise

authority in the interest of policyholders and

impairing the service and enterprise which
demonstrate. As will be seen, in the United
not only the policyholders and claimants,

Insurance services.

provides

companies

runs into

insurance company

for the constitution of

the actuarial and technical

are required to maintain

concern, a margin of solvency and a guarantee

upon and article 8(4)

of the reserves and the

reserves, the solvency margin and the

unnecessary to add that the

large extent on the actual and
supervision by the supervisory

beneficiaries without unduly

insurance companies ought to

Kingdom, the law has protected

also those who

but provide

4, Technical Reserves.

The company's commitments in respect of claims towards policyholders,
beneficiaries and third parties are covered by the technical reserves. The
nature of the insurance transaction shows the 1importance attached to the

technical reserves. There may be a

considerable length of time between the

conclusion of an insurance contract and the settlement of a claim, during
which the insurer collects and accumulates premiums which technically
speaking do not belong to the company, but indicate the extent to which the

88 Article 8(1) ibid.

88A Article 8(3) ibid.



comﬁany is committed to settle claims which may arise. Moreover, in motor
insurance business, for example, claims which arise in the current year may
be settled or paid for five years or even longer. In practice, the largest
and therefore most difficult claims take a 1long time to settle.89 It is
therefore necessary that some of the assets of an insurance company be
available immediately to pay those claims which are guickly settled and other
assets must remain available until some unspecified future date in order to
pay those outstanding claims which are slow to mature and which involve
uncertainties as to 1liability and quantum. A major cause of financial
instability is the insurer’s tendency t{o wunderestimate 1Ihe amount of its
outstanding claims. This danger is greatest with liability insurance as the
total amount of outstanding liability claims is difficult to estimate. The
reasons for this include the effect of inflation on awards and the changes in
the attitude of ‘judges.90

In order that the insurance company may be in a position to honour its
promise if and when a claim is made, the insurer must set aside the premiums
collected from the policyholders in the form of technical reserves. Thus
article 48 of the 1985 Ordinance sets out different types of technical
reserves according to the main classes of insurance business undertaken
namely: Technical reserves for life, marriage and birth insurance; Technical
reserves for annuities for which the insurer is liable and Technical reserves
to be constituted by all concerns doing insurance business.In the case of
non-1ife insurance, premiums are normally payable for gnnual periods
beginning at any point in the financial year. Consequently the insurer may

not have earned all the premiums by the end of that year and a

89 See later, Chapter Three, pp.l66-167.

90 See later, in Chapter Three on the discussion on the award of
damages, p.172, 177-183.



reserve must therefore be set up to cover the part of the premiums for the
period during which the insurer is still liable for any claims which may be
made. This is the reserve for "unexpired risks" or ‘"premium reserve", and
represents the premiums paid in advance for the period subsequent to the date
of drawing up the balance sheet. A second type of reserve known as "reserves
for outstanding claims" is established by the insurer but still outstanding
at the date on which the balance is drawn up.

Article 48(3)(b) of the 1985 Ordinance provides that the Minister of
Finance may by Order publish in the O0fficial Gazette prescribe other
technical reserves which must be constituted by insurance companies operating
in Cameroon.

In maintaining the financial equilibrium of an insurance concern,
accurate calculation of the technical reserves and a sound choice of
investments to cover these reserves are of cardinal importance. Therefore,
as the role of the supervisory authority i; essentially to see that the
concern remains solvent throughout its existence, legislative and supervisory
powers are exercised in Camerocon to ensure that technical reserves are

calculated9l and invested properly to cover the contractual commitments to

policyholders and third party beneficiaries.

5. The investment of reserves.

The Cameroonian insurance legislation makes provision for the
investment of reserves in order to secure the financial stability of
insurance concerns. Article 52 of the 1985 Ordinance merely provides that

when the provisions concerning the formation of the liabilities referred to

91 For detailed account of the manner in which the technical reserves
are calculated in developing countries, especially in C.I.C.A.
Countries, see: the UNCTAD Secretariat Report, Insurance Legislation
and Supervision in developing countries, op. cit., pp.49-59. In the
particular case of Cameroon see: Order No.ll110-MINFI-DCE of 26
October 1971 relating to the calculation of technical reserves of

insurance companies.




in articles 49 to 51 have been complied with, the remaining funds are
entirely at the disposal of insurance companies. These may be invested in
accordance with the memorandum and articles of association of the company and
with the rules of the ordinary law. However, in the absence of any express
provisions, it seems sensible to rely on Decree No0.73-237 of 10 May 1973
repealing Decree N0.62-DF-437 of 18 December 1962 regulating the investments
of insurance concerns in Cameroon. Here, the control of investments include
the drawing up of 1lists of approved investments and rules on the maximum
proportion of assets that may be invested in any one type or in any single
investment.

Article 1 of the decree provides that technical and mathematical
reserves of insurance concerns operating in Cameroon will be represented on
the assets side of the balance sheet either by cash in hand or cash deposits
in banks, premiums due within three months or, with respect solely to
mathematical reserves, advances on policies or investments. Article 2 {1)
enacts that cash in hand or in banks or premiums due within three months must
not exceed 30 per cent of the total amount of technical reserves.

Article 2 (2) further stipulates that premiums due within three months
and earmarked to cover technical and mathematical reserves must within the
above mentioned percentage not exceed 40 per cent of liquid assets.

Article 3 (1) provides a catalogue of acceptable investments as follows:-

(1) Goverpment bonds and other government guaranteed securities
especially treasury bonds and other treasury securities.

(2) Stocks, shares or debentures of public or semi-public corporations
and local councils guaranteed by the government.

(3) Deposits made with such bodies.

(4) Post Office bonds.

(5) 1Immovable property situated in Cameroon with the special

authorisation of the Minister of Finance.



(6) Stocks and shares of low rental real estate companies provided the
authorisation of the Minister of Finance is granted and
(7) Funds deposited as security in a Treasury account.

Article 3 (1) states that an Order of the Minister of Finance will determine

the conditions for the return of securities and the withdrawal of funds

deposited with the Cameroon Development Bank and the National Investment

Corporation which are set aside for covering technical and actuarial provis-

ions and the conditions wunder which the evaluation of investment will be

carried out. The following may, however, not exceed 20 per cent of overall
investments:-

- first mortgage loans on buildings in Cameroon, if the whole of the
primary mortgage in respect of any one building does not exceed 40 per
cent of its estimated value;

- securities officially quoted on a stock exchange within the franc zone,
provided that:

(1) the securities issued or the loans obtained by any one borrower do
not exceed 5 per cent of investment in that category and;

(2) the total investments of this nature entered on the balance sheet
do not exceed 25 per cent of the reserves.

- Any other investments under conditions laid down by Order of the Minister
of Finance.92
Undoubtedly, insurance concerns are the repository of very large funds.

The control of investments 1is perhaps more understandable in developing

92 Article 3(3) of Decree No073-237 of 10 May 1973 regulating the
investments of insurance concerns in Cameroon. The provisions of
this decree are very similar to those which obtain in other C.I.C.A.
Countries. See the UNCTAD Secretariat Report gp. cit., at pp. 60-
6l. Regrettably, in the guidance officially given to developing
nations by the UNCTAD, their recommendations for the establishment
of national insurance markets for the ostensible reason of keeping
insurance funds within the country, 1ignore this basic insurance

principle.



countries such as Cameroon where the funds of insurance companies are an
obvious source on which to draw for use in projects which will develop the
country's economy. Therefore to permit insurance premiums to be invested
outside the country represents a loss of wvital capital resources. On the
other hand, such measures seem to overlook the fact that insurance companies'
first duty 1s to look after the interests of their policyholders and in this,
it appears to be much more important for the concern investing large sums of
money to be certain that their resources can produce the compensatory cash
promptly in the event of catastrophes. If a country of limited economic
resources chooses to restrict insurance business to its own domestic
companies and further insists that the companies invest all or most of its
insurance funds in local assets, the consequences of a natural disaster are
fairly obvious. It would be an easy assumption to make in the light of the
geographical position of Camerocon and in particular,the occurrence of an
earthquake in Cameroon in the sixties, that Cameroon is not prone to natural
catastrophes. Consequently, one ought not to ignore the fundamental
necessity that insurance funds should be invested in assets not themselves
subjected to the same peril as the property insured. Thus, where government
intervention in insurance virtually prevents this elementary provision, it

would be somewhat difficult for insurers to raise the funds necessary to

rebuild the properties destroyed.

(c) Technical controls

Technical controls are, as in the case of pre-licence technical
requirements concerned essentially with the requirement of reinsurance
arrangements and the regulation of premium rates.

(i) Reinsurance

Reinsurance is a vital tool for the distribution or sharing of risks
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and.also an important method of risk control.g3 This wide sharing of risks
ensures that losses are spread over a number of insurers and reinsurers
sometimes on an international basis. Thus the primary object of reinsurance
is to protect the primary insurer or the ceding company from being crippled
by large losses beyond the financial capacity of the insurer concerned.

It is desirable that developing countries, especially Cameroon, should
find a suitable balance between retention of premium funds and maximum
protection against catastrophes which might impair the insurance industry'’s
ability to provide good services and broaden their scope for innovation. It
is obviously necessary to set some limits on a subject of potentially wide
ranging ramifications. This fundamental need to spread risk has been
recognised by the Cameroonian legislation but there are nevertheless
restrictions placed on insurers. These restrictions however seem reasonable.
As we have already observedga government intervention and involvement in the
business of insurance extends to 1'einsurant:e.95 In the case of Cameroon a
state-owned reinsurance institution which is empowered to operate in every
aspect as a professional reinsurer with special privileges as far as domestic
business is concerned was created on 22 May 1965 by law No. 65/LF/10.

Called the National Re-Insurance Fund (Caisse Nationale de Ré&-

Assurance), this body is responsible for the compulsory re-insurance of all

93 For a classic description of the purpose and function of
reinsurance, see R.L. Carter, Reinsurance, 2nd ed., London 1983,
pp.3-21; K. Cannar, Motor Insurance Theory and Practice, 1lst. ed.,
1979 London, Witherby & Co Ltd., p.211]; See also, J.0. Irukwu,
Reinsurance in the Third World, 1982, London, Witherby & Co. Ltd.,

pp.1l-6.

94 Supra, p.é69.

95 For the advantages of national reinsurance institutions 1in a
developing country see: J.0. Irukwu, op. cit., p.1l0.



insurance concerns operating in Cameroon.96 Decree No. 68-DF-153 of 8 April
1968 provides in article 2 that insurance concerns operating in Cameroon must
reinsure every year 10 per cent of their premium income to the Fund. The
insurance concerns are required to submit to the Fund every year documents to
enable it to ensure that the right sums are paid over to it by all 1insurance
concerns. The Fund is then able to compile statistics which are submitted to
the Sub-Department of Insurance. The supervisory authority monitors that
these arrangements remain adequate throughout the 1life of the insurance
concern.

Compulsory session of a fixed percentage of premium income to a state-
owned reinsurance corporation is a feature common to developing countries.
In Brazil for instance, 100 per cent of reinsurance must be placed with the
Institute of Brazil which is the country's only reinsurance company.97 Most
other countries in the third world such as N