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POLLUTION CONTROL AND THE RULE OF LAW
C.J. HILSON

SUMMARY

The thesis is an attempt to apply the rule of law to pollution control, the aim being to

discover whether one form of environmental regulation can be regarded as more

constitutionally legitimate than another. The thesis begins with a detailed discussion of the

rule of law. In the first chapter, I suggest that the rule of law cannot simply be 'intuitively

realised', but rather that the values associated with it must be accounted for through

theoretical analysis. Immanent critique is rejected as a theoretical technique in favour of

Dworkin's 'constructive interpretation'. The latter approach yields the rule of law values of

equity, accountability, efficiency, certainty and effectiveness. Future chapters involve the

application of these values to specific modes of pollution control. In chapter two, the

'command-and-control' regulatory systems operated by HMIP, the NRA, local authorities

(air pollution control and waste regulation) and water and sewerage companies are analysed

in terms of rule of law values - except for accountability which is discussed separately and in

much greater depth in chapters 3 to 6. In these four chapters, I begin by examining general

accountability mechanisms before exploring accountability for specific decisions such as the

setting of ambient standards, the setting of emission/process standards and finally,

monitoring and enforcement. Having discussed command-and-control approaches to

pollution control, chapter 7 proceeds to examine market mechanisms of environmental

regulation in terms of the rule of law values. The values are first applied to pollution taxes

and tradeable permits at an abstract level; they are then applied to the existing cost-recovery

charging schemes operated by the various regulatory bodies. Finally, in chapter eight I

attempt to apply the rule of law values to 'market approaches' to pollution control such as

environmental management and audit, green consumerism and investment, government-

industry contracts and civil liability. The conclusion of the thesis then assesses the success

or otherwise of the practical application of the rule of law that has been attempted in

previous chapters. It considers whether one can use the rule of law as a benchmark of

legitimacy to conclude that one form of pollution control is more constitutionally legitimate

than another.
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INTRODUCTION

This thesis is an attempt to apply the rule of law (which, as I hope to show, is part of our

unwritten constitution), to the various mechanisms of pollution control. If it fills any 'gaps'

in the academic literature, they are: first, the lack of any recent theoretical, public law

analysis in environmental law in the UK. The last significant public law studies, centred

around administrative discretion, were carried out in the early 1980s under the auspices of

the Oxford Centre for Socio-Legal Studies.' It is perhaps a sign of the times that most

theoretical work on environmental policy and certainly most funded research, appears to be

performed by environmental economists. The second gap is the absence of any attempts to

apply the rule of law at anything other than an abstract leve1. 2 Although theory is

necessarily abstract, it seems to me that it is only useful if it can be applied in real world

settings. If, as has been claimed, theory is like a map, it would appear important to find

some terrain on which to use the map.3

Up until recently, administrative command-and-control 4 regulation was the favoured

method for making firms control their pollution. It is still extremely important, but it seems

likely that regulation will increasingly give way to the market as a means of control. A note

on terminology is needed at this point. I will be using the term 'market approaches' to refer

to non-regulatory means of pollution control which are dependent on market processes and

signals for their operation. 5 These should not be confused with 'market mechanisms' -

which I will be using to describe pollution taxes and tradeable permits. Market approaches

rely on the market in contradistinction to regulation; market mechanisms on the other hand

are a form of regulation which mimics the market and provides many of the benefits (and

l Eg. Hawkins, Environment and Enforcement; Richardson et al., Policing Pollution.
2Eg. Harden & Lewis, The Noble Lie.
3Alternatively, one might claim that different theories are like differently scaled maps, so that an 'abstract'
theory is the equivalent of a road atlas of Britain while one like mine is a small scale Ordnance Survey
variety.
41 Command-and-contra is a rather authoritarian sounding term and is only used for want of an alternative.
Its use certainly should not be taken to express any prejudice against this form of regulation. Indeed, it is
likely to remain the bedrock of our system of pollution control for some time to come.
5Market approaches are wider than 'voluntary' approaches, because, as we shall see, there are market-based
accountability mechanisms that pressurise companies into action; and action which results from such
pressure is not strictly voluntary.
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disadvantages) associated with actual markets. 6 If as seems likely, we are going to see an

increase in the use of both forms of market techniques in the near future, 7 I believe that it is

important to try to chart the constitutionality of such a shift. Will such techniques be

constitutionally illegitimate? Or, on the other hand, might they prove more legitimate than

traditional command-and-control forms? The aim will be to see whether the rule of law can

act as a benchmark of constitutional legitimacy to help us to answer these questions.

Finally, one or two comments need to be made on the scope and structure of the thesis.

First, while the thesis as a whole is an attempt to apply the rule of law to pollution control

mechanisms, it can be read on a number of different levels. Thus, one could for example

read the majority of the thesis without the constitutional framework. The rule of law, I

suggest, is made up of the values of efficiency, equity, certainty, effectiveness and

accountability. Without the rule of law, the thesis becomes simply an application of

administrative values to the various types of pollution control mechanism - there is no

constitutional underpinning of those values. Alternatively, since a substantial part of the

thesis involves the consideration of just one of the rule of law values - accountability -

anyone interested in that alone need only read the beginning of chapter 2 and then chapters

3-6. Secondly, the backbone of the main body of the thesis, the blueprint for its structure, is

formed by command-and-control regulation8 and more specifically by the twin functions of

standard-setting (in relation to both ambient standards and emission/process standards)9

6The title of the thesis was originally going to be 'Environmental Regulation and the Rule of Law' rather
than 'Pollution Control and the Rule of Law'. The difficulty with this title was that - unless 'regulation' is
defined extremely broadly - it did not encompass the non-regulatory market approaches to pollution control.
7In the future we are likely to see policy makers setting the goals they desire and then leaving it to industry
to sort out amongst themselves how to meet these goals. And just as we are likely to see an increased
emphasis on market approaches rather than regulation, we are also likely to see an increasing shift in the
form of regulation which remains - from command-and-control to market mechanisms.
8Regulation has been defined by Kagan as "the control of economic activity by means of direct legal orders"
He states that "Regulation in this sense occurs when businessmen are legally prohibited from practising a
trade without a license or from constructing buildings or processing milk except in accordance with
governmentally prescribed health and safety standards. Typically the detailed specification, enforcement
and application of these rules is entrusted to specialised regulatory agencies, established to concentrate on
control of a particular industry or trade or a particular business practice." (R.A. Kagan, Regulatory Justice,
quoted in Baldwin, Regulating the Airlines, p.3).
9These terms will be examined more closely later in the thesis. Nevertheless, a comment needs to be made
at this point about ambient standards (standards which apply to the receiving environment and which
typically lay down concentrations of particular substances which must not be exceeded in that medium).
Because regulation is the backbone of the thesis, I will be considering only the setting of ambient standards
which are an integral part of the regulatory process. This means that I will not, for example, be examining
the common law of nuisance: while on one view, the reasonableness standard associated with the law of
nuisance could be regarded as an ambient standard (see eg. Ball & Bell, Environmental Law, p.81), it is not
one set by a regulatory body at which other standards (eg. emission standards) are aimed.
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and enforcement under such a system. Although regulation and regulatory schemes often

go beyond these two functions, they are the crucial elements which form the basis for

comparison with other mechanisms of pollution control.

The environmental law content and structure is also worthy of some comment. One of the

biggest problems an environmental lawyer faces is that of setting out the subject in a

coherent shape. Lawyers who come from a common law tradition are generally adept at the

process of categorisation; however, environmental law tests these skills to the limit. How

does one arrange the subject for the purposes of study? Does one categorise according to

the medium (ie. land, air and water), the regulator (ie. the National Rivers Authority, Her

Majesty's Inspectorate of Pollution, Waste Regulation Authorities etc.), the pollution source

(eg. 'point source' or 'diffuse' source), the type of industry (eg. landfill, manufacturing

industry, agriculture), or the means of pollution control (the market, command-and-control

regulation etc.)? As with cases in the common law, there are many different ways of

categorising and hence many potential overlaps. Although the environmental law content

and shape of my thesis is obviously determined by my argument, the thesis is manifestly

'about' some things and not others. It is for example about pollution control rather than the

broader notion of environmental protection or corporate environmental performance - both

of which would probably also encompass matters such as conservation and landscaping.

While these are of considerable importance, the focus of my thesis is pollution.

Nevertheless, despite the fact that pollution control is the central environmental thread, the

difficulty with categories mentioned above means that different chapters will not always

square-up in terms of subject matter. For example, I consider waste regulation when

looking at command-and-control and market mechanisms of regulation, but the chapter on

market approaches concerns pollution from manufacturing industry. 10 Although this

particular example of dissonance is unintentional and the inevitable result of the historical

development of these subject areas, there are occasions where I purposefully stray beyond

the strict thread of my argument to examine categories in more detail. Thus, if the thesis

has a shifting sands feel to it, this is at times the result of examining a whole category where

a watertight logical structure would have required examination of only some components of

that category. In chapter 5 for example, I examine accountability for operational decisions

which are not related to standard-setting as such - whereas the logic of chapters 5 and 6

would suggest concentrating only on standard-setting and enforcement. Finally, whereas,

10Landfill is an industry, but - in relation to market approaches - while it is possible to consider landfill
sites when looking at civil liability, there is nothing manufactured to which, say, an eco-label might attach.
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for the sake of interest, I thus refer to things which are perhaps not strictly relevant to my

argument, it is also true to say that the things I do cover are often not confined to the

context in which I discuss them. Eco-auditing, for example, may deal with traffic noise

generated by a plant and perhaps also landscaping or wildlife provision. Green investment

may also be broader in scope than just pollution control. However, I am only interested in

them as tools for controlling pollution to air, land or water. The reader will no doubt find

many other examples.

To sum up, the thesis is selective: on an environmental level, it is a study of pollution

caused by waste from production of products by corporations. The following should

therefore be borne in mind: environmental law and policy is not solely concerned with

pollution (but also with conservation, planning etc.); pollution is not caused just by

manufacturing industry (but by agriculture, extractive industries, sewage works, surface

run-off, incineration plants, landfill sites and contaminated land, water extraction etc.);

corporate pollution associated with production does not arise solely from waste (but also

from raw material spillages); and corporations give rise to pollution not just from

production (but also from the use and disposal of the products they create).

The text aims to have kept up to date with the secondary literature until around September

1994. The law is stated as in December 1994. The Environment Bill is obviously likely to

have some impact on the content of the thesis. Unfortunately, it arrived too late for its

implications to be fully discussed, and in any event, given that it has not yet been debated,

such discussion would have been premature. Neverthless, where possible, I have

highlighted points where the Bill may be expected to produce changes, although I would

not claim to have covered all of the possibilities.

The approximate number of words (including footnotes) is 110,000.



CHAPTER 1

Pollution Control and the Rule of Law

This thesis is an attempt to assess the constitutional legitimacy of the English and Welsh

system of pollution control using the rule of law as a benchmark of legitimacy.' The

principles or values which I associate with the rule of law include those of certainty,

efficiency, effectiveness, equity and accountability. The thesis is therefore an empirical

constitutional case-study: having outlined the framework of constitutional values, the

task will be to examine pollution control in terms of these values.

The thesis can be regarded as an exercise in the field of constitutional economics in that

it applies the constitutional principles of the rule of law to an area of the economy -

pollution contro1. 2 The range of values considered distinguishes my stance from that

taken by welfare economics, which necessarily places the value of efficiency before all

others. 3 This chapter begins with a brief discussion of constitutional economics. The

remainder of the chapter examines the concept of the rule of law in detail; if the rule of

law is to form the centre-piece of the argument, its foundations will require close

1 As will become clear, we are concerned with the legitimacy of the means of pollution control - ie.
pollution control programmes, rather than the legitimacy of pollution control agencies themselves
(although the two are obviously related). On the latter, see for example, Baldwin and McCnidden,
Regulation and Public Lmv - who state on p.33: "When there is talk of this or that agency being
legitimate or illegitimate, in the sense that certain values are satisfied or left unsatisfied by agency
action, reference appears to be being made to one or more of five key criteria: Is it supported by
legislative authority? Is it otherwise accountable? Does it carry out its tasks with due process? Is the
body expert? Is it efficient? These five criteria constitute the limited vocabulary of the language of
legitimacy." See further Baldwin, 'Accounting for Discretion' (1990) 10 OJLS 422 - where he states
that one can assess good government by reference to core values of legal mandate, fairness,
accountability, expertise, efficiency, effectiveness and certainty. See also Jones, 'Administrative Law,
Regulation and Legitimacy' (1989) 16(4) Jo of Law & S'oc 410.
2The rule of law has been applied to pollution regulation before, but in the limited context of using rules
to limit discretion - see Richardson et al., Policing Pollution, pp.22-3. When it comes to equity, they
see this as an independent principle of justice rather than one which stems from the rule of law - see
p.98, although cf. p.47.
3Most modern environmental economics (eg. that practised by David Pearce et al.) is a form of welfare
economics. Instead of analysing situations in terms of Pareto optimality or superiority, where efficiency
alone is the guiding norm, constitutional economics looks to the constitutionality of particular practices.
Note that this is not saying that economists - particularly environmental economists - consider only
efficiency when comparing different policy instruments. When comparing command-and-control
approaches to environmental regulation with market mechanisms for example, while environmental
economists usually accord efficiency the most attention, issues of equity, effectiveness and continuous
incentives to innovate are invariably discussed. However, efficiency is necessarily their prime concern
because it is the foundation of welfare economics. Because I am considering a wider range of values,
my approach could also be classed as an exercise in Institutional Economics - see further Duxbury, 'Is
There a Dissenting Tradition in Law and Economics?' (1991) 54 MLR 300, esp. at 304.
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scrutiny. The emphasis on foundations is fundamental: as I hope to demonstrate, the

rule of law and its associated values cannot be 'intuitively realised'; 4 they must be

accounted for by theoretical analysis. It is my belief that recent attempts to ground the

rule of law theoretically have yielded a narrow set of values because they are rooted in

gesellschaft5 notions. By utilising Dworkinian 'constructive interpretation', 6 I hope to

escape the confines of a gesellschaft model of the rule of law and hence arrive at a fuller

set of constitutional values, appropriate for the modern regulatory state.

1.1 CONSTITUTIONAL ECONOMICS

The inventor of this term and its principal modern exponent is Buchanan. The term

'constitutional economics' covers two different strategies. On the one hand, it may mean

applying economic principles to the study of constitutions. 7 On the other, it may involve

the application of constitutional principles to areas of the economy. Hayek and

Buchanan are both proponents of the latter, since they both advocate constitutional

restraints on, in particular, taxation. 8 My study will likewise involve the application of

constitutional principles to an area of the economy: not taxation, but pollution control.

As Buchanan and Hayek are two of the key figures in 'New Right' thought, it is perhaps

not surprising that many consider the search for the constitution "as a set of principles of

legitimate government" to be a reactionary enterprise. 9 However, it is surprising that

those who recognise that written constitutions are double-edged swords - of use to both

Right and Left - do not regard unwritten constitutions in the same light. I hope to dispel

the notion that constitutional economics is necessarily a 'Right-wing' activity.

Of course, that is not to say that Hayek and Buchanan adopt the same approach.

Buchanan is highly critical of Hayek's 'evolutionism' - his insistence that the

spontaneous order of the common law is best - because such an anti-constructivist

4See Lewis, 'Public Law and Legal Theory' in Twining (ed.), Legal Theory and the Common Law, 99 at
p.101, and Harden & Lewis, The Noble Lie, pp.12 and 20 (hereafter, Noble Lie).
5For the meaning of the term and the distinction between gesellschaft and gemeinschaft forms of law,
see Kamenka & Tay, 'Beyond Bourgeois Individualism - The Contemporary Crisis in Law and Legal
Ideology' in Kamenka & Neale (eds.), Feudalism, Capitalism And Beyond. The gesellschaft form of
legal authority is one associated with individual rights-bearers in exchange-based societies.
6Dworkin, Law's Empire.
7See eg. Vaughn, 'Constitutional Economics: Themes and Reflections', in Mackenzie (ed.),
Constitutional Economics, 239 at p.241.
8 See eg. Buchanan, The Power To Tax, and Hayek, The Constitution of Liberty. Although Buchanan,
particularly in his early work, also applies economic concepts to constitutional matters.
9A point noted by Harden, 'The Constitution and its Discontents' (1991) 21(4) Br Jo of Pol Science 489
at p.491; Harden and Lewis in The Noble Lie are also engaged in 'constitutional economics', but I do
not mention them in the same breath as Hayek and Buchanan because they would probably not describe
themselves as part of that school.
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stance implies that reform and improvement are not possible. 10 Furthermore, Buchanan

does not share Hayek's views on equality before the law and its implications for taxation.

He notes that taxes do and may legitimately vary between people, and that existing

norms rule out only 'totally arbitrary discrimination' - for example taxing Catholics more

heavily than Protestants. However, although he is not against uniform taxation per se,11

Buchanan is doubtful whether proportional taxation, as advocated by Hayek, is a

necessary requirement of equality before the law:

"How is uniformity or equality to be defined for tax purposes? Should 'equality
before the law' in taxation require equal payments by all persons in the polity? Or
should such equality be interpreted to require that all persons in the jurisdiction confront
equal rates of tax, hence allowing for proportional but not regressive or progressive tax
structures? Hayek's argument to the effect that a proportional tax structure would meet
the requirement for generality whereas a progressive rate structure would not do so
seems to be dangerously arbitrary.“12

So, where Hayek's primary concern is distributional - ensuring that taxation is in

accordance with his version of the rule of law - Buchanan is more concerned with

restraining the total amount of taxation. Again, while Buchanan is not explicitly against

uniform taxation, he does not believe that Hayek's uniformity requirement would

necessarily achieve a reduction in the overall level of taxation.° Buchanan's concern

then, is to develop constitutional mechanisms which will prevent governments from the

inevitable temptation to raise taxes. He does give examples, such as limiting the

frequency with which taxes can be altered, but he does not lay down one single correct

method; all he is suggesting is that fiscal limits are required."

The above discussion of taxation is naturally of no great consequence here per se. The

rationale for its introduction is merely to point out that the same sorts of issues will arise

in applying constitutional analysis to pollution control. The general approach, rather

than the substance of the argument, is significant. However, on closer inspection, it will

be revealed that neither Buchanan nor Hayek are arguing from the actual constitution.15

10 See Freedom in Constitutional Contract, pp. 30-38 and 293; on p.38, Buchanan states that Hayek
"has relatively little to say about criteria for evaluating legislation, which does not emerge from the
invisible hand process."
1 lIbid., p.196.
12Ibid., p.157.
13Ibid., pp.195-6.
"Power To Tax, pp.190-1 and 204.
15Daintith has levelled a similar accusation against The Noble Lie by Harden and Lewis; he claims that
"their baseline for criticism is not the constitution itself but what it ought to be" (Daintith, 'Political
Programmes and The Content of the Constitution' in Finnie, Himsworth and Walker (eds.), Edinburgh
Essays In Public Law, 44 at p.50). Ironically, Brazier has levelled a similar accusation against Daintith
- See Brazier, 'The Non-Legal Constitution: Thoughts On Convention, Practice And Principle' 43(3)
NILQ 262 at p.280 and p.281 n.13 (hereafter Brazier).
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Buchanan does state that he is not relying on the existing US constitution in arguing for

limits on taxation." He also states that the desire for constitutional restraints is a

political matter: 'social democrats' will, he claims, want government regulation to be

unconstrained by constitutions, whereas libertarians (US) or liberals (Europe) will want

governments to be constitutionally restricted." This further supports the fact that he is

not describing the constitution, or even interpreting it; he is merely expressing a hope

that people will agree to change it in the way he desires. Hayek, likewise, does not

regard the rule of law as part of the British constitution. It is perhaps not surprising that

many people believe that Hayek is describing the constitution," because he only

distinguishes the rule of law from the constitution in one place (CL 206).19

Thus, my general approach also differs from that of Buchanan and Hayek in that I am

describing the constitution. Critics will no doubt respond to this in some of the

following ways They may assert that the rule of law is not truly part of the constitution.

They may claim that its content is vague and arbitrary; that it can mean whatever you

want it to mean; that it is all a matter of subjective political preferences. They may also

question how the rule of law is to operate in practice, denying that there are principles

which can strike out government action as unconstitutional. The rest of the chapter

attempts to anticipate some of these possible responses.

1.2 IS THE RULE OF LAW PART OF THE CONSTITUTION?

As I have said, my approach differs from that of Buchanan and Hayek in that I am

describing the constitution. Our unwritten 20 constitution is usually described in terms of

the rule of law, parliamentary sovereignty and constitutional conventions. 21 The

question is whether the rule of law is really part of the constitution, "Or is its proper

place not in the realm of constitutional legality but in the rhetoric of liberal-democratic

values?" 22 I think that if most commentators asked themselves, 'is the rule of law part of

the constitution?' the answer would be 'yes'. I would not disagree if people argued that

16Freedom in Constitutional Contract, p.39 and pp.293-8.
17See Liberty, Market and State, p.256.
18See Kukathas, Hayek and Modern Liberalism, pp.155 and 159.
°However, he does state that the rule of law could be translated into constitutional principles - The
Constitution of Liberty, pp.205-6. Because I will be referring so often to it, references will be left in the
text and abbreviated to CL.
20As opposed to that part of our constitution which is written - as Dicey noted, many of our individual
'constitutional' rights are not contained in a written constitutional code, but are written down in
disparate judicial decisions and items of legislation.
21 The question of whether conventions should be further sub-divided into conventions proper, usages,
practices etc. will not be dealt with here - on this see eg. Brazier, note 15 ante.
22Jowell, 'The Rule of Law Today', in Jowell & Oliver (eds.), The Changing Constitution, 3 at p.4.
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it ought not to be regarded as such. The point is that it is typically regarded as

constitutional in nature.

A caveat is needed at this point. I will suggest that for the British, the content of the

rule of law can only realistically be found in Dicey, but that the principles he outlines

need to be updated in the light of modern purposes. I am therefore stating, in effect,

that the principles Dicey outlines represent the rule of law for us and are therefore part

of the constitution, but that they nevertheless require interpretation. This process of

interpretation yields a different set of principles. Naturally, I am not maintaining that my

new principles are the constitution. Nor am I merely saying that they should be part of

the constitution." My new principles are art interpretation of t(\e, constitwion, and an

interpretation lies somewhere between the actual and the merely desirable.

1.3 WHAT IS THE CONTENT OF THE RULE OF LAW?

This is by far the most difficult question to answer and it is one which deserves a frill

exposition. Assuming that there is such a thing as the rule of law, and having concluded

that it is part of the constitution, it may seem easy to say that the rule of law consists of

the values or principles of certainty, accountability, efficiency, effectiveness and equity.

However, to pick such values out of the air without any explanantion of their

provenance would be to adopt an 'intuitive realist' approach, as it ignores the essential

presuppositions which underlie such an assertion. 24 The task of the constitutional

student is therefore to use a theoretical approach which will make these presuppositions

apparent. The following sections will explore some of the approaches which one might

adopt.

1.3.1 Immanent Critique

The theoretical approach adopted by Harden and Lewis in The Noble Lie is that of

'immanent critique' which, quoting Horkheimer, they describe as "the confrontation of

'the existent, in its historical context, with the claim of its conceptual principles, in order

23Brazier finds it remarkable not that Harden can claim that there ought to be fundamental principles of
the constitution (which limit the legislative power of Parliament), but that he claims these already exist.
24See Lewis, note 4 ante.
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to criticise the relation between the two and thus transcend them'." 25 Translating this to

their particular project, they state that:

"Our contention is that there are immanent expectations of a system of open and
accountable government which run deep in the British people and that the rhetoric and
claims made for our system of government foster such expectations. Yet these
expectations square ill with the contemporary constitutional and political scene.""

There would appear to be two issues involved here. First, there is the matter of

matching the constitutional claims made by those in power with political reality;

secondly, there is the problem of relating these claims to the concept of the rule of law.

Whilst the second of these issues will concern us for the greater part of this section, it is

worth considering the first issue for a moment.

1.3.1.1 Matching Claims With Reality

My whole thesis is a form of critique: the reality is that the rule of law is not applied in

the realm of environmental policy making. The Noble Lie, likewise, is keen to show that

the idea that we are a society subject to the rule of law is a 'noble lie'. However, that is

very different to saying that the reality does not match the claims made by the state.

Matching claims with reality is potentially immanent critique's greatest problem,

although this is just one way in which immanent critique is presented and other versions

need not share this weakness In this version, then, the first thing to note is that the

critic's interpretation of the claim may not match that offered by the state. 27 So, for

example in the debate on liberty, it is no use opposing claim to reality if my

interpretation includes negative and positive liberty, whereas the state's includes only the

former. 28 Then there is the problem of context. Just because, for example, democracy

is a claim made for the system, it does not follow that workplace democracy is also a

claim. It is therefore misleading to speak of claims made for the system, unless of

course precise claims have been made and are not being met. Benhabib makes a similar

point when she shows that although Marx (particularly in his early work such as 'On the

Jewish Question') advocates critique rather than utopian thinking, his 'socialization of

the universal' in fact appears to be a 'radical negation'. In other words, Marx's project

25Noble Lie, p.10.
261bid., pp.11-12.
27A problem alluded to in The Noble Lie at p.188.
28For the distinction between the two, see Berlin, Four Essays on Liberty, and Gray, The Moral
Foundations of Market Institutions.
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involves not the 'fulfillment' of a potential immanent in actuality, but rather a

'transfiguration' or 'transcendence' of actuality.29

Another version of immanent critique might say that one should use the language of the

present system, rather than relying on utopian vocabulary. Insofar as language as a

whole is concerned, this must again be mistaken, because utopian visions necessarily rely

on the language of the current system, and the 'other' can only adequately be defined in

contrast with the existent. What it must mean - and I believe that this is the only

possible avenue for immanent critique - is that rather than describe a grand vision of the

'good' society, the task of the social theorist should be to highlight failings in the current

system; the theorist employs the specific, existing language of the system (liberty,

democracy, equality, accountability etc.) and suggests that such values (or rather his

interpretation of them) are not being met. The idea that such values are actually claims

made by the system, for the area under examination, may be used as a useful rhetorical

device - but one should be aware that it is not as straightforward as that.

Harden and Lewis are confronted with a similar problem in respect of accountability and

openness, in that these values cannot be separated from particular contexts without

affecting other policy goals such as effectiveness and efficiency. 3° That is not to say that

one cannot argue for an increase in accountability and openness generally (while

accepting that precise details will be dependent on context) - but rather that

accountability and openness are not exhaustive of constitutional policy-making

principles. This would almost certainly be the reply of the state to an argument that

such values were 'claims' of the system.

1.3.1.2 Connecting the Values With the Rule of Law

The second problem for Harden and Lewis is that of linking the values of accountability

and openness with the rule of law. Although Loughlin's review of The Noble Lie is

occasionally wide of the mark, 31 his point that immanent critique would appear to

29Benhabib, 'Modernity and the Aporias of Critical Theory' (1981) 49 Telos 39, citing K. Marx, 'On the
Jewish Question'.
39See eg. Jones, note 1 ante at p.412; see also the review article of The Noble Lie by Loughlin,
'Tinkering With The Constitution' (1988) 51 MLR 531 at p.543.
3I See Harden & Lewis, 'The Noble Lie: A Rejoinder' (1988) 52 MLR 812.
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require an historical treatment of the concept of the rule of law is surely a valid one.32

As we saw earlier, Harden and Lewis state the following:

"It is our contention that there are immanent expectations of a system of open and
accountable government which run deep in the British people and that the rhetoric and
claims made for our system of government foster such expectations.""

Openness and accountability are not intuitively realised. They are theoretically

accounted for by tying them to immanent expectations held by the general public.

However, that does not account for the link made between these two values and the rule

of law. As it stands in their analysis, this link seems to have been 'intuited' - where only

an historical examination of the rule of law could provide a grounding for such a link.

Even if they have grounded their link - and there is some evidence that they derive these

values from Dicey - there remain severe limitations to such an approach. Harden and

Lewis state:

"The urgent task for constitutional lawyers then becomes to reconstitute the rule of
law in terms of its institutional expressions, retaining commitment to the underlying
principles which espouse non-arbitrariness, the containment of unaccountable discretion
and the perhaps newer commitment to a decision-making process which is rational."34

The references to the control of discretion and non-arbitrariness can certainly be traced

back to Dicey, although it is not clear where the claim for rational decision-making

procedures originates. Nevertheless, despite this evidence that they derive their

principles from Dicey, the choice of immanent critique as a theoretical tool creates

32Loughlin, op. cit., p.536-7. It will be obvious to anyone who has read the Loughlin review, that my
work incorporates and builds on a number of his criticisms and suggestions - for example his references
to Benhabib. One point which I would not agree with however, is his claim that immanent critique is
employed by the British Idealists and that there are similarities between The Noble Lie and work within
this tradition - Loughlin p.534. A reading of Hobhouse would suggest that rather than comparing the
actual with the ideal, with a view to changing the actual - as with immanent critique - the idealists
perceived the actual as ideal - Hobhouse, The Metaphysical Theory Of The State, pp.11-23. This does
not seem to be the approach taken in The Noble Lie. Another point of disagreement concerns
Loughlin's claim that immanent critique requires a tracing of the origins of Dicey's formulation of the
rule of law. It may be true that Dicey stems from Coke - and if one was studying Dicey alone it would
be advisable to trace this lineage - but the fact is that Dicey is widely regarded as the exponent of the
classical conception of the rule of law. A genealogical line of inquiry may be useful if it bolsters one's
argument, but Loughlin's excursion into history seems to offer little support for the argument of The
Noble Lie.
33Noble Lie, p.11.
34Ibid., p.72.
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problems for them. The claims of the constitution are, as they recognise, premised on a

gesellschqft model of law:

"The rule of law as an atomistic, gesellschaft system, whatever its achievements and
whatever its residual role in the modern state, has been substantially overtaken by
events. The virtues and principles for which it has stood retain their transcendent
significance but require transformation to deal with the problems of policy planning in
the modern state".35

The only principles which one is able to locate in the classic example of a gesellschaft-

based constitutional model - Dicey's - concern discretion and equality before the law.

The dilemma is that immanent critique requires them to use these principles derived from

gesellschqft forms, even though they then apply these principles within the novel context

of the public sphere. 36 It is novel, because when one thinks of constitutional rights, one

normally thinks of the constitutional rights of individuals. However, in The Noble Lie,

Harden and Lewis' aim was not to argue for individual constitutional rights in the vein of

Charter 88 and recent calls for a Bill of Rights, but for a "reconstitutionalization of the

processes of public policy-making." 37 In other words, while not wanting to detract from

the importance of individual rights against the state, their vision of the rule of law has

more to do with the collective conditions of public life and with "the institutional

conditions for furthering rational public choices." 38 This is a key point, and my project

shares this approach.

Their difficulty is that the old gesellschaft forms do not work in this new public context.

To say, as they do, that "rule of law values need to be freed from gesellschaft

associations" 39 is misleading, because the principles which they claim have 'transcendent'

status have their origin in such forms. The difficulty of using immanent critique in this

context is thus that in comparing constitutional claims against institutional reality, one

must rely on current constitutional claims which derive from outdated, gesellschaft-

based accounts such as Dicey's.

1.3.2 Constructive Interpretation

Harden has recently recast° his theoretical enterprise as a form of Dworkinian

'constructive interpretation'. 41 It is my belief that by developing this approach, one can

351b1d., p.299.
36/bid., pp.288 and 302.
37/bid., p.189; see further pp.13, 55 and 299.
38/bid., pp.55, 72 and 288.
39Ibid., p.309.
°Although there were signs of such an approach in The Noble Lie - see p.188.
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formulate an adequate conception of the rule of law while avoiding some of the pitfalls

associated with immanent critique (such as its seemingly inescapable connection with

gesellschaft forms). In Law's Empire, Dworkin first describes constructive

interpretation of the social practice of courtesy. It is worth quoting him at length here:

"Everyone develops a complex "interpretive" attitude towards the rule of courtesy,
an attitude that has at least two components. The first is the assumption that the
practice of courtesy does not simply exist but has value, that it serves some interest or
purpose or enforces some principle - in short, that it has some point - that can be stated
independently of just describing the rules that make up the practice. The second is the
further assumption that the requirements of courtesy ... are not necessarily or exclusively
what they have always been taken to be but are instead sensitive to its point, so that the
strict rules must be understood or applied or extended or modified or qualified or limited
by that point."42

Dworkin later proceeds to describe constructive interpretation as it applies to law.

Legal interpretation, he believes, can usefullly be divided into three stages - pre-

interpretive, interpretive and finally a post-interpretive or reforming stage. At the pre-

interpretive stage, the rules or standards which make up the practice are identified; the

interpreter then arrives at a justification for the practice in the interpretive stage; the final

stage then consists of adjusting what the practice 'really' requires to fit the justification

given at the interpretive stage. 43 Of course, people do not actually go about the process

of interpretation in this structured, deliberate fashion." However, Dworkin's aim is not

to give a psychological insight into interpretation, but rather to provide a philosophical

account which might help to resolve controversies surrounding particular social

practices:45

The social 'practice' we are concerned with here is the unwritten British constitution and,

more specifically, the rule of law. I hope to show that constructive interpretation offers

a solution to some of the problems I have outlined in relation to immanent critique.

Pace Harden, 46 I believe that constructive interpretation is qualitatively different to

immanent critique. Immanent critique yields a narrow set of values because it works

from gesellschaft notions. Dworkinian 'constructive interpretation', by introducing the

idea of 'purpose' at the interpretive stage, escapes the confines of a gesellschaft model of

the rule of law and thus arrives at a fuller set of constitutional values. These values are,

unlike the gesellschaft ones, of use in the novel, public context of the regulatory state.

41 See Harden, 'The Constitution and Its Discontents', note 9 ante.
42Lam's Empire, p.47.
43/bid., pp.65-6.
441b1d., p.66.
45Ibid., p.67.
46Harden, note 9 ante, p.497.
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1.3.2.1 The Pre-Interpretive Stage - Dicey and the Rule of Law

At the pre-interpretive stage, the rules or standards which make up the practice are

identified. Thus, if one is looking at the principles contained within the rule of law, one

must, I will be suggesting, look at their historical usage by Dicey. There is nowhere else

where one can 'discover' the principles associated with the rule of law. I explain below

why I think this is the case, before moving on to discuss the work of Dicey.

It is worth bearing in mind here the distinction Grant draws between using the

constitution in a descriptive sense and using it in a normative sense. Grant states that

while central-local government relations can be identified as constitutional in the

descriptive sense (what Harden terms the "map of public power"), one cannot describe a

change made in these relations as unconstitutional in the normative sense, because "there

is very little consensus as to what criteria apply in the normative sense of the word"

(what Harden refers to as "principles of legitimate government"). 47 Going back to

Dicey, some have argued that Dicey intended The Law of The Constitution to be

descriptive rather than prescriptive: in drawing on the analytical, positivist method of

Austin, the need to separate fact from value would have been as much of a concern for

Dicey in his study of the constitution as it was for jurists involved in their analysis of

case-law. 48 Others, such as Loughlin, have argued that Dicey can equally be seen as a

conservative normativist - in other words, he wanted to imbue the rule of law with

prescriptive force in order to control what he saw as the socialist advances of state

power. 49 I would be inclined to agree with both views. Dicey's account of sovereignty

and the rule of law was descriptive of existing practices - he applied an empiricist,

analytical method to abstract constitutional principles from historical and political

material." However, although he probably wished his account of sovereignty to remain

descriptive, one might argue that he intended the rule of law to have prescriptive force.

Today, we can look for the rule of law in two ways. First, we can do as Dicey did and

look 'out there' at existing practices in the social world. Whether we would be able to

locate the appropriate target without theory to provide us with a map, let alone sum up

the existing practices in today's complex society as succinctly as Dicey, has to be

doubted. In any event, we would simply, as Grant says, be describing the constitutional

47Grant, 'Central-Local Relations: The Balance of Power', in Jowell and Oliver (eds.), The Changing
Constitution, 247 at pp.253-5; Harden, op. cit..
48McEldowney, 'Dicey in Historical Perspective - A Review Essay', in McAuslan & McEldowney (eds.),
Law, Legitimacy and the Constitution, 39 at p.57.
°Loughlin, Political Theory and Public Law.
50McEldowney, op. cit., pp.55-6.
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terrain as we saw it. Jumping from the descriptive to the prescriptive would be another

matter. The second, and I believe the only way to 'find' the rule of law, is to treat Dicey

as one's source material. In other words, rather than looking at the 'original' social data

in an empirical analysis, one looks at Dicey as the classic secondary source. Thus, Dicey

is the rule of law. Loughlin refers to him as the codifier of the British Constitution.51

McEldowney notes that "Lawyers are tempted, when brought up in the common law

tradition, to read Dicey as if his book were a constitutional statute and offered

interpretations as binding as once were House of Lords decisions." 52 They may have

been wrong to do this, but in my view, Dicey's account has become so firmly ingrained

that it does now represent our written 'arc of the covenant'. 53 And whether Dicey

intended the rule of law to be descriptive or prescriptive, generations of the 'interpretive

community' have come to regard it in a prescriptive light.

The rule of law is thus part of our unwritten constitution, along with parliamentary

sovereignty and conventions. While the latter two were and continue to be at least

partially descriptive of our constitutional fabric, the former continues as part of the

triptych because no one has been prepared to excise it or to renew its content to provide

it with contemporary relevance. Renewing simply its descriptive content is, I would

argue, no longer an option; in any event, it has now been irremediably infused with

prescriptive character. Our task then, is to interpret the rule of law in the light of

modern purposes to provide it with a hew and vital prescriptive force.

In the interpretive stage, we must therefore look to Dicey. The rule of law for Dicey is

characterised by three conceptions or principles. Unlike with Hayek, these principles are

said to constitute part of the British constitutional heritage and are not simply political

ideals.54

1) Nulla poena sine lege: nobody should be punishable except for a distinct breach of

the law established by the courts. This means that government should operate through

clear, fixed rules -the rule of law excludes the exercise of wide, arbitrary or discretionary

power by governments. The latter point has often been taken as an authority for saying

that all discretionary power is bad (a mistake which Hayek is close to making) - whereas

it seems likely that Dicey had in mind only the state's position on personal liberties. This

is Wade's conclusion, 55 and it is supported both by the language which Dicey uses (he

5I Loughlin, op. cit., pp.140, 146 and 153.
52McEldowney, op. cit., p.41.
53A phrase used by, among others. Lewis, in 'Public Law and Legal Theory', note 4 ante, and Brazier,
op. cit..
54See Jennings, The Law And The Constitution, p.54.
55 In his introduction to Dicey's Introduction To The Study Of The Law Of The Constitution, p.cxxvi.



17

talks of powers of 'arrest', 'imprisonment' and 'expulsion') and by the examples he

provides (including Voltaire's imprisonment in the Bastille).

2) Equality before the law: everybody, whether private citizens or public officials,

should be subject to the same law, enforced by the ordinary courts. Dicey had in mind

here the difference between the British system and the French system of 'droit

administratif, where officials were subject to a separate 'official' law. Since Dicey,

equality before the law has been seen as a cornerstone of the rule of law but has been

interpreted in many different ways - Hayek for example was quite against Dicey's

conception, because it forestalled the growth of administrative law (CL 203-4).

3) Constitutional rights are shaped by judicial decisions: individual rights are to be

located in various judicial decisions rather than in a separate code or written

constitution.

It needs stating that the above principles, which for Dicey constitute the rule of law, are

sufficiently broad and malleable to be interpreted to fit most of the ideals of both private

and public law. This is certainly true of (1) and (2) above. Some people have read the

principle in (1) not as nu/la poena sine lege, but as a broader principle of legal certainty.

This has enabled people to claim that the system of precedent in common law upholds

the rule of law because it enshrines the principle of legal certainty. Others have, for

example, said that the principle of legal certainty should act as an effective bar on

administrative discretion. Both of these are quite far removed from the thrust of Dicey's

conception of the rule of law. The point about malleability is perhaps more acute in

relation to (2): while it is clear that Dicey was using equality before the law in the sense

of all citizens coming before the same courts, people since have tended to regard

equality before the law in its many other possible senses as a core feature of the rule of

law.

1.3.2.2 The Interpretive Stage

Having identified Dicey as the locus classicus of the rule of law, and having described

the principles which he believed made up the rule of law, we now need to go about

interpreting them within a coherent theoretical framework, rather than - as evinced in the

previous paragraph - in the unconnected, ad hoc fashion performed by commentators

down the ages. I will be discussing Hayek's view of the rule of law in some depth,

because his is one of the few developed, systematic attempts to interpret the rule of law

using (implicitly) Dicey as the starting point.
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Hayek and the Rule of Law. As we have already noted, the rule of law for Hayek, is

"not a rule of the law, but a rule concerning what the law ought to be, a meta-legal

doctrine or a political ideal" (CL 205-6). In other words, Hayek does not equate the

rule of law with the constitution. However, in a sense, Hayek is in fact engaged in a

similar enterprise of constructive interpretation, in that he implicitly takes Dicey as his

pre-interpretive starting point, and then interprets the rule of law in the light of the

purpose he ascribes to it of protecting individual liberty. The rule of law values he

establishes at the post-interpretive stage (re-assessing the original Diceyan values in the

light of the ascribed purpose) include those of generality, abstractness, certainty and

equality before the law. Given that such an interpretive process could, in my account,

provide a theoretically sound basis for describing these principles as constitutional, it is

incumbent on me to say why I think Hayek's approach does not work. Otherwise, I

should arguably be using his version of the rule of law as the framework for my

empirical constitutional study of pollution contro1.56

There are numerous problems with Hayek's approach. The first is that the values he has

arrived at for the rule of law cannot be applied in the way he wishes: while Harden and

Lewis are concerned only with developing a new public constitutional discourse, Hayek

wants to reach a unified set of principles that are applicable to both public law (thesis)57

and private law (nomos). 58 He begins with private law (which he likes), considers what

is peculiar and of value to private law, and then examines public law (which he does not

like) to see if it matches up. Some of it must match up because Hayek wants to allow

some state action beyond a libertarian 'nightwatchman' role. Perhaps not surprisingly, he

has problems in applying what are essentially private law values to public law.

However, as we shall see, even where some of the values can be meaningfully applied to

both private and public law, Hayek either fails to apply them to public law or applies

them in a limited and questionable manner. Next, not only are some of his private law

values hard to apply to public law, but the full range of values necessary for a proper

assessment of public law is missing. In other words, Hayek faces much the same

problem as Harden and Lewis had in deriving a publicly-oriented rule of law from

gesellschaft origins. The root of much of this is that Hayek sees the rule of law as

having but one purpose - the protection of individual liberty. If he was prepared to see

560f course, one might say the same of Harden and Lewis in The Noble Lie, but I hope I have already
demonstrated that their their approach is unsuitable.
57 Lmv, Legislation and Liberty (hereafter LLL) book I, pp 124-5 - ie. rules of organisation designed to
achieve particular ends.
58LLL I, pp. 126-7 - ie. niles of just conduct. All common law will be nomos (Hayek classes criminal
law as private law - LLL I, p.132). Although statute law will normally be thesis, it may be codification
of niles of just conduct and therefore nomos.
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it as serving a wider range of purposes, I would suggest that some of the above

problems would disappear. We will now take a closer look at Hayek's theory and

application of the rule of law to see how some of his problems arise.

According to Hayek, the state requires coercive powers to prevent greater coercion by

individuals on each other (CL 21, 144). But Hayek is not a Nozickian libertarian who

would only allow a 'nightwatchman' state (CL 231 and LLL III 41). He would allow the

coercive powers of taxation to provide services which the free market cannot ensure.

What he will not allow is coercive action by the state beyond taxation for the pursuit of

what he terms 'pure service' activities and beyond preventing coercion by private persons

(CL 144, 222). According to Hayek, the rule of law "provides the criterion which

enables us to distinguish between those measures which are and those which are not

compatible with a free system," between pure service activities and coercive measures of

government (CL 222). The rule of law thus provides the criteria which enable one to

determine whether or not a measure is coercive. If state action is incompatible with the

rule of law, it must be rejected - no matter how effective it may be in securing a

particular end. If it is compatible with the rule of law and is, therefore, a pure service

activity, one must proceed to ask whether it is desirable in the sense of weighing its

benefits against its costs (CL 222, 224-5). 59 Many measures, although not inimical to

freedom, will be rejected as undesirable in this latter sense.

If the rule of law is to enable us to tell whether state action is coercive or fulfilling a

legitimate service, it will be important for us to examine Hayek's conception in more

detail. For Hayek, the rule of law requires first that laws be general and abstract; second

that they be known and certain, and third that there should be equality before the law

(CL 208-210). The Diceyan provenance is obvious.

In order to be general and abstract, laws should be "essentially long-term measures,

referring to yet unknown cases and containing no references to particular persons,

places, or objects" (CL 208, 149-154). However, as Hayek himself notes, "The degree

of this generality or abstractness ranges continuously from the order that tells a man to

do a particular thing here and now to the instruction that, in such and such conditions,

whatever he does will have to satisfy certain requirements" (CL 149). If, as this

suggests, generality and abstraction lie on a continuum, it means that they cannot be

used in a pass/fail manner to disqualify certain public law state actions as contrary to the

rule of law. The only role which these values can play is that of an ideal type (something

59However, this does not mean measuring benefits in the manner done by welfare economists, such as
via contingent valuation methodology (CVM) - see LLL III, p.201, n.35.
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at which Hayek hints in CL pp.149-50); they cannot be used as a normative guide in the

way that Hayek requires of the rule of law. A feature of private law does not translate

into criteria for judging the legitimacy of public law.

That laws be known and certain should not imply that all laws should be statutory and

known by all - the common law yields certainty if, as Hayek does, one follows the

Dworkinian line that there is always a right answer; and while ordinary citizens do not

know the law, it is knowable via lawyers who are able to attempt to predict judicial

decisions in non-hard cases (CL 208, 212). Of interest is the fact that Hayek only

considers certainty and knowledge in relation to the common law; while it is possible to

apply the notions to public, regulatory law, Hayek does not attempt to do so.

In relation to equality before the law, Hayek recognises that the law cannot always treat

everyone the same (he gives the example that only women can be raped - CL 154) - and

that some sort of classification is therefore inevitable. While he admits that "no entirely

satisfactory criterion has been found that would always tell us what kind of classification

is compatible with equality before the law," he denies the principle is meaningless (CL

209). He effectively dismisses the precept of 'treat like cases alike', stating: "To say, as

has so often been said, that the law must not make irrelevant distinctions or that it must

not discriminate between persons for reasons which have no connection with the

purpose of the law is little more than evading the issue" (CL 209). His solution is rather

that both those inside and outside the classified group should acknowledge the

legitimacy of the distinction (CL 154, 209-10). Contrary to Hayek's opinion, I believe

that equality before the law can mean little other than 'treat like cases alike' - particularly

in public law. His solution raises questions as to whether the agreement does actually

have to take place: if it does, this would produce enormous informational and

organisational problems; if it does not, then the idea of agreement is merely a convenient

fiction for a decision taken by a policy maker. Not surprisingly, Hayek does not attempt

to apply his test for this aspect of the rule of law to any practical setting.

The final aspect of Hayek's account of the rule of law which needs to be considered is

discretion. Admittedly, discretion is not mentioned as one of the numbered

requirements of the rule of law (CL 208-210), but it is arguably the chapter as a whole

(ie. CL 205-219) which spells out his interpretation of the rule of law and discretion is a

key part of that chapter. However, on examining that and other chapters, one finds that

Hayek fails to identify precisely how discretion fits in with the rule of law, and that his

account of discretion is at times contradictory or naive. He contradicts himself, because

at one point he states that "The problem of discretionary powers as it directly affects the
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rule of law is not a problem of the limitation of the powers of particular agents of

government but of the limitation of the powers of the government as a whole" (CL 213).

On page 213 of CL, for example, he states that the rule of law excludes any state

discretionary powers which encroach on the private sphere of the citizen. In other

words, he seems to be suggesting that the rule of law is concerned with the question of

whether state action is regarded as legitimate in the first place, rather than the exercise

of discretion by agents carrying out that state action. However, on pages 211 and 217,

he then states that some powers over persons and property (eg. compulsory purchase of

land) are permissible - as long as they are subject to judicial review. This comment on

the need for agency discretion to be subject to various controls including judicial review

is echoed in a number of other places. There is therefore a dual contradiction. First, he

claims that the rule of law excludes any discretionary powers which interfere with the

private sphere of the citizen, but then comes up with an obvious exception such as

compulsory purchase. And secondly, he claims that the rule of law is not concerned

with agency-level discretion, but then states that the rule of law requires such discretion

to be subject to control.

In fact, for someone who initially claims that the rule of law is not concerned with the

limitation of the discretionary powers of administrative agencies, Hayek suggests a

surprisingly wide range of controls. Indeed, some of the controls he suggests prefigure

the work on discretion of K.C. Davis 60 and others. Reconstructing Hayek's argument

slightly, agency discretionary authority can be made compatible with the rule of law in

three ways:

1) By 'confining' discretion through clear rules

"Even the delegation of (this) power to some non-elective authority need not be
contrary to the rule of law, so long as such authority is bound to announce these rules
prior to their application and then can be made to adhere to them."61

2) By 'structuring' discretion through agency policy guidelines

"Though the variety of circumstances in which the authorities may have to act cannot
be foreseen, the manner in which they will have to act, once a certain situation has
arisen, can be made predictable to a high degree."62

60Davis, Discretionaiy Justice.
61 CL 211 and see also 225 and 226; on 'confining' discretion, see Davis, op. cit., p.55.
62 CL 225; on 'stnicturing' discretion, see Davis, pp.97-8.
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3) By 'checking discretion via judicial review

"In acting under the rule of law the administrative agencies will often have to
exercise discretion as the judge exercises discretion in interpreting the law. This,
however, is a discretionary power which can and must be controlled by the possibility of
a review of the substance of the decision by an independent court."63

Where the grant of wide discretionary powers is necessary, because, for example, "the

law cannot always name the particular measures which the authorities may adopt in a

particular situation" (CL 225) - Hayek introduces an idea similar to Nonet and Selznick's

concept of purpose." Just as Nonet and Selznick believed that purpose provided both a

means of criticising current practices and a way of controlling administrative discretion,

so Hayek believed that law could "be so framed as to enable any impartial court to

decide whether the measures adopted were necessary to achieve the general effect aimed

at by the law" (CL 225). In other words, discretion is only effectively controlled if the

courts have the power not just to decide whether an action was intra vires or ultra

vires, but also "whether the substance of the administrative decision was such as the law

demanded" (CL 214)

Hayek's naivety regarding discretion is revealed in his account (quoting Ernst Freund)65

of British factory legislation, which he believes is "by no means conspicuous for the use

of discretionary power" (CL 225). This is certainly not what Carson found, in his classic

study of enforcement discretion under such legislation. 66 Hayek seems to conflate the

relative generality of enabling legislation with the discretionary power of standard-

setting and enforcement under that legislation.

I mentioned at the beginning of this section on discretion that not only was Hayek's

account of discretion at times contradictory or naive, but also that he fails to state how it

fits in with the rule of law. The problem is essentially the same as the one he faced in

relation to generality and abstraction, in that discretion cannot be used in the pass/fail

manner which his use of the rule of law requires. One cannot simply find an instance of

discretion and state that it is contrary to the rule of law and thus coercive and

illegitimate. In any case, discretion is pervasive and necessary in many areas of state

activity which Hayek does not wish to decry as coercive.

63 CL 213 and see also 211, 214 and 225; on 'checking' discretion, see Davis, p.142.
64Nonet & Selznick, Law and Society in Transition: Toward Responsive Law, p.77. For a critique, see
Galligan, Discretionary Powers, pp.100-106.
65Freund, Administrative Powers Over Persons and Property, p.98.
66Carson, 'Some Sociological Aspects of Strict Liability and the Enforcement of Factory Legislation'
(1970) 33 MLR 396.
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Having briefly outlined Hayek's version of the rule of law, the next task is to see how he

applies it to distinguish between coercive state actions, which are inimical to individual

liberty, and pure service activities, which are not. Unfortunately, this is something that

Hayek fails to do in any systematic way - not surprisingly given many of my previous

observations. He declares that progressive taxation is in breach of the rule of law

because it is unequal - ie. it fails the 'equality before the law' hurdle. Progressive

taxation is thus coercive and illegitimate. However, he is then prepared simply to

concede that factory and pollution 67 legislation is general and therefore in accordance

with the rule of law. Such legislation is thus a pure service activity and can be regarded

as a legitimate state action if it is expedient (ie. its benefits outweigh its costs). My

point is that, even if one ever could, one can no longer assume that social regulation is in

accordance with the rule of law. Carson's study of factory legislation has, pace Hayek

and Ernst Freund whom Hayek cites, made it clear that the system is heavily reliant on

discretion - at the enforcement level if not in the statutory provisions themselves.

Recent work on environmental regulation has reached similar conclusions." Does the

mere possibility of judicial review of such discretion bring such regulatory programmes

back in line with the rule of law? And what of certainty and equality before the law? If

standards or regulations are changed frequently or discretion is the order of the day,

does this not have implications for legal certainty and thus for the rule of law? If firms

are subject to different requirements as a result of discretion or otherwise, does this

offend against the principles of equality before the law? These are all questions which

Hayek leaves unanswered.

To conclude, Hayek's account of the rule of law runs into a number of difficulties. The

root of many of these is his narrow conception of the purpose of the rule of law, which

he sees as being the protection of individual liberty. The values which this purpose

yields are essentially private law values. 69 Not only are they insufficient for a proper

assessment of public law, but some of them are also difficult to apply to public law.

Even where some of the limited range of values can meaningfully be applied to both

private and public law, Hayek either fails to apply them to public law or applies them in

a limited or questionable manner. Far from applying the rule of law values in a

systematic way to particular state activities, one is left with the impression that Hayek

begins with the conclusion of whether state action is justified and then works backwards

67CL, p.492, n.6.
68 See eg. Hawkins, Environment and Enforcement; Richardson et al., Policing Pollution, and Hither,
The Reasonable Arm of the Law.
690ther than the issue of discretion, but then this is not contained within his core definition and it is not
clear exactly what he would have us do with it.
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to find a 'rule of law' peg on which to hang it; this backwards search is usually rather

cursory.

As I have stated, I would argue that the root of many of Hayek's difficulties is the fact

that he sees the rule of law as having but one purpose - the protection of individual

liberty. If he was prepared to see it as serving a wider range of purposes, I would

suggest that some of the above difficulties would disappear. I said earlier that the idea

of purpose is a crucial part of the interpretive stage of Dworkin's constructive

interpretation. As Dworkin notes:

"A participant interpreting a social practice ... proposes value for the practice by
describing some scheme of interests or goals or principles the practice can be taken to
serve or express or exemplify."7°

For Hayek, the purpose of the rule of law is the protection of individual liberty to form a

private sphere where people can create their own life-plan and pursue their own

projects. 71 It is perhaps no wonder then that he formulates the rule of law primarily in

terms of private law values of generality, abstraction, certainty and equality. However,

as an interpreter of the rule of law, I would suggest that the rule of law in fact serves a

number of different purposes. On the one hand, the individualist side of the rule of law

will remain and its purpose may continue to be the protection of individual liberty. But

on the other hand, there is what might be called a regulatory side to the rule of law.

This side of the rule of law, I would suggest, serves two purposes: first, it fulfils the role

of upholding democracy and democratic goals (which is contrary to Hayek's view that

the democratic control of government has nothing to do with the rule of law - CL 211);

and secondly, it provides the guarantees of an effective economy. 72 One might ask how

I derive these purposes. The answer would be that they come from my interpretation of

equity and discretion - which can be found in Dicey's classical conception of the rule of

law - and why these are important in the public sphere. I interpret equity as 'treat like

cases alike' and, for firms subject to regulation, this will be important for reasons of

competition. Discretion is a concern in the public sphere because of its potential to

undermine democratic decision-making. 73 If the protection of democracy and an

effective economy are the purposes of the rule of law, one is then led to consider what

principles might be required by such purposes - hence the principles of accountability,

70Law's Empire, p.52.
71 Hayek, The Road To Serfdom, p.54. Dicey shared a similar view of the purpose of the rule of law -
see Dicey, Introduction To The Study Of The Law Of The Constitution, pp.196-7. One might question
the extent to which the constitutional safeguards described by either Dicey or Hayek are sufficient to
protect the rights of individuals against the State, but that does not concern us here.
72Hayek was concerned with this - see LLL III, pp.46 and 65.
73Discretion may also have an impact on equity.
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efficiency, effectiveness and certainty which I discuss below in the post-interpretive

stage.

1.3.2.3 The Post-Interpretive Stage

Having reconsidered the purpose of the rule of law away from the protection of

individual liberty (although, as we have seen, the private strand of the rule of law will

not cease to exist), towards regulation, democracy and the playing field of the economy,

one must then come to Dworkin's third stage of interpretation - the post-interpretive or

reforming stage. This involves reconsidering the principles in the light of the new

purposes, and those I would select (see Fig. 1 below) include certainty, efficiency and

equity on the corporate/economy side, and accountability and effectiveness on the

democracy side. Companies need a certain and stable framework within which to

operate; a competitive economy requires a level playing field where all companies are

treated equally and none are allowed, through inequity, to enjoy undue competitive

advantage; a competitive economy also requires efficiency in the sense that regulatory

costs are kept as low as possible. As for the democratic case, the regulatory state is

concerned with the achievement of goals. It is important that these goals should be the

subject of a democratic decision-making process, whether by Parliament or through the

participation of interest groups in a surrogate democratic process. Accountability

ensures that decisions remain rooted in the democratic process by preventing decision-

makers from charting their own private courses. It is also important that these

democratically decided goals are, as far as possible, effectively met. There is, in that

sense, a link between accountability and effectiveness, because an increase in the former

will often lead to an increase in the latter. 74 There is also obviously some overlap

between the corporate/economy values and the liberal individualist approach, because

corporations are 'actors' in the market in the same way as individuals are 'actors' of their

own lives. Certainty and equity are common to both.

74But it is important to distinguish here between agency ineffectiveness (goals not met because of eg.
the discretionary behaviour of field officers) and programme ineffectiveness (where the programme is
ineffective on paper to begin with - eg. with market mechanisms). Accountability will only lead to
increased effectiveness in the former case.



Figure 1

Equity

Efficiency

Effectiveness

Certainty

Accountability

26

Having exposed the essentials of the values which go to form the rule of law, we now

need to expand them. Starting with equity, pace Hayek, in the context of the rule of

law, equity can only mean 'treat like cases alike'. However, this precept is not as

straightforward as it might at first sight appear. 75 It can usefully be divided into three

parts. First, one needs to decide when cases are 'alike' in the sense of being 'like cases1;76

secondly, one needs to decide what the 'treatment' is to be, 77 and finally one must give

these cases the same treatment ('alike'). Commentators normally refer to the third as

'formal' or 'procedural' justice and distinguish this from the issues of 'substantive' justice

involved in the first two. 78 Alternatively, the third is referred to as the 'concept' of

justice and the other two 'conceptions' of justice.79

An example may help to demonstrate some of the above distinctions. If a black man

commits a crime and is imprisoned for three years and a white man later commits the

same crime and is sentenced to the same period, formal justice is achieved because they

are treated alike. However, there is a separate issue of the substantive fairness of the

cases - if they have both been 'treated' to imprisonment for three years for a parking

offence, then the result is arguably substantively unfair. Substantive fairness is also

involved in assessing what constitutes a like case. If, for example, the black man was

sentenced to five years and the white man three, then ceteris paribus, this is unfair

because, unless one seeks to justify racism, like cases have not been treated alike.

75 See further Galligan, Discretionary Powers, pp.152-161 and the footnotes contained therein.
761n The Concept of Law, Hart speaks of justice that: "There is therefore a certain complexity in the
structure of the idea of justice. We may say that it consists of two parts: a universal or constant feature,
summarized in the precept 'Treat like cases alike' and a shifting or varying criterion used in
determining when, for any given purpose, cases are alike or different" (p.156).
77See Lyons, Ethics and the Rule of Law. As Lyons states, we need to go further than deciding when
cases are alike or different, because "It also makes a difference how we treat the cases that fall into the
classes we establish; for example whether we reward good samaritans and punish rapists, or the
contrary. A conception of justice requires not only a way of classifying cases but also guidelines for
their respective treatment" (pp.78-9).
78See eg. MacCormick, Legal Reasoning and Legal Theory, p.73.
79Ibid..
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The need for justice is most apparent in judicial decisions; the principle of formal justice

is, for example, enshrined in the system of judicial precedent. Dworkin has suggested

that while justice is of crucial importance in this arena, it is not a requirement of

legislative policy-making. 80 While this is true, in that it is obvious that, for example, a

government decision to close Rosyth dockyard does not have to be accompanied by a

decision to close Devonport dockyard - in other words that broad legislative decisions

do not need to follow the principle of justice or equity in this sense - the same cannot be

said of decisions within a system of regulation. These do need to adhere to the

principles of justice. Wherever there is a process involving sequential decision-making

on the basis of rules, then formal justice is required.

Granted that the rule of law requires formal justice, does it require a particular

substantive version of justice? Since the value of equity has been derived from the need

to support competition, it may be that equalising total control costs should be seen as

the ideal for equity. After all, this would produce the most level playing field.

However, equalising total control costs will seldom be a realistic prospect for

informational reasons and in any event, it conflicts with the goal of efficiency which

requires the equalisation of marginal and not total costs. What this means is that while

the equalisation of total control costs might be regarded as the ideal where equity is

concerned, the rule of law will not rule out other substantive versions; these may be less

equitable than the ideal, but so long as they can be justified by reference to some other

appropriate regulatory goal (eg. efficiency), they will still be equitable. Perhaps what

this demonstrates above all, is that the issue of equity is far from clear-cut. There are,

rather, degrees of equity; but the nearer to the ideal of an even distribution of regulatory

costs, the more equitable a programme may be considered to be. Finally, beyond

substantive principles, there remains the question of their practical realisation; as we

shall see in future chapters, formal inequity may arise despite perfectly acceptable

substantive equity criteria, if an appropriate framework (eg. a policy) is not in place to

ensure that these are applied in practice.

One last point which needs to be made on the subject of equity is that our derivation of

equity from equality before the law and the need for competition means that the rule of

law concerns only equity between firms. Needless to say, there are other important

equity considerations such as the distribution of costs between rich and poor and the

allocation of pollution costs between polluter and polluted. Pollution taxes such as a

carbon tax for example, are considered regressive and hence inequitable because the

poor spend a higher proportion of their income on fuel. If such taxes are to be

80Dworkin, Taking Rights Seriously, p.88.
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introduced, alterations to other taxes and social security may be needed to ensure an

equitable result. The allocation of costs between polluter and polluted is the concern of

the 'polluter pays principle' (PPP). This is a very broad equitable principle which

requires the polluter to bear the burden of pollution control rather than letting it fall on

ordinary members of the public. The current cost-recovery charging schemes operated

by our pollution control bodies could, for example, be said to reflect the PPP. Rather

than all regulatory costs being met by the taxpayer via government grants to these

bodies, the levying of charges now ensures that polluters pay for the costs of direct

regulation. While these two important equity considerations will not be assessed as part

of the rule of law, I will be addressing them indirectly where they arise - usually in the

form of a footnote.

Like equity, the value of efficiency may at first sight appear straightforward, but it too

requires interpretation. By efficiency, I mean the 'least-cost' solution, rather than one

based on Pareto efficiency, which would require the appropriate level of ambient quality

to be determined by cost benefit analysis (CBA). 81 Strictly speaking, one perhaps ought

to use the term 'cost-effectiveness' rather than efficiency. At the moment, ambient

quality levels are not decided on the basis of CBA, and efficiency therefore entails

designing a regulatory strategy to achieve these given ambient targets at least cost. Of

course, in principle, efficiency in the context of the rule of law could mean Pareto

efficiency, but it must again be stressed that it is a matter of interpretation; it is my belief

that Pareto efficiency is an unrealisable chimera and that CBA - on which it is predicated

- has damaging implications for other rule of law values such as accountability.

Effectiveness presupposes the achievement of a goal of some type. It does not make

sense to examine effectiveness without addressing the question 'effective at what?' The

answer is 'effectiveness at achieving a given target or goal.' Thus, I take effectiveness to

mean the ability to achieve a goal or target which has been set. In this context, the goal

being considered is an ambient environmental one and the aim is to see the extent to

which different instruments of environmental protection are effective at reaching that

goal. However, one might equally consider other goals such as the ability of different

policy tools to create in firms continuous incentives to innovate, or even the non-rule of

law equity principles mentioned earlier. In this way, effectiveness has the capacity to act

as a broad, residual value which could tackle the accusation that the rule of law values

81
A Pareto optimal state is one from which it is impossible to make one person better off without

making someone else worse off. If benefits outweigh costs, there is a Pareto improvement if those who
gain from the increased benefits actually compensate the losers. In practice this tends not to happen
and thus the Pareto principle was modified by Kaldor and Hicks so that those who gain are potentially
able to compensate the losers. Most textbooks on Welfare Economics deal with this issue.
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fail to capture the range of factors which need to be considered in any assessment of

environmental policy-design.

Certainty is quite straightforward. The use of discretion can create uncertainty, as can

rule-based change. Certainty requires the avoidance of excessive use of discretion and

excessive regulatory change.

Accountability can be either ex ante or ex post. Ex ante accountability - often referred

to as 'participation' - ensures that the public and others have some input into regulatory

decision-making; ex post accountability enables them to hold decision-makers to account

after the event for the practical exercise of their discretion. One important point to note

is that while accountability will often involve the receiving and/or the giving of an

account, the concept is much broader than this and incorporates notions such as a threat

which may be carried out, and even that someone else will do the job instead. The latter

two will often be intertwined. The ability to bring a private prosecution, for example

does not involve an agency giving or receiving an account, but it is an ex post

accountability mechanism - enabling one to hold an agency to account for their

enforcement decisions - because there is that sense of a threat of being seen to do the

agency's job for it.

We have seen then, that Hayek's and Diceys' approaches to the rule of law were

premised on liberal individualism. However, just because the assumptions behind their

principles have been laid to one side and new purposes mooted does not mean that the

principles they espoused are no longer valid. Indeed, I would suggest that the reason

why their principles maintain their currency today is because they are implicitly

applicable to both private and public realms. The point is that their application to the

public realm has remained undeveloped. My aim therefore, has been to continue the

systematic development of rule of law values to the public sphere attempted by Hayek

and then by Harden and Lewis. I hope that I have been able to demonstrate that

immanent critique necessarily involves using only existing principles - which are

premised on a liberal individualist purpose - and applying these to the sphere of public

policy-making. Only by changing theoretical tack and adopting constructive

interpretation can one redefine the purpose of the rule of law and arrive at a fuller set of

constitutional principles which can help shape policy design.

Of course, such a list will not be exhaustive of all the principles and factors which should

be included in policy-making (unless the principle of effectiveness is used as a residual,

catch-all category). Some may doubt the utility of having some constitutional policy-
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making principles and some non-constitutional principles. Why not simply devise a list

of sound principles rather than dress some up in constitutional apparel? The answer to

this is that a dual approach is required by a search for our constitution. I am not arguing

that my approach is more useful than a unitary set of policy-making principles (although

I would also say that I can see no harm in having two separate sets of principles) -

instead, I am arguing that my approach makes the best sense of the rule of law in today's

society.

1.4 AREN'T THE RULE OF LAW AND ITS PRINCIPLES JUST ARBITRARY
AND A MATTER OF SUBJECTIVE PREFERENCE?

While such an accusation would not be a problem for Hayek, because he sees his

analysis as explicitly political, it is not an accusation I can easily ignore. If I was

adopting a typical positivist, 'intuitive realist' approach, then it might be true to say that

the rule of law means whatever you want it to mean s ' and that the values I describe are

simply naked political preferences. 83 However, there are two reasons why this is not

true of my approach. First, the rule of law is something which requires interpretation

and as Dworkin makes clear, interpretation is not simply a matter of preferences. While

constructive interpretation can rightly be seen as an exercise in political theory, like

Hercules (Dworkin's ideal-typical judge)," the interpreter of our constitution cannot be

accused of merely imposing his or her own political preferences. The rule of law

principles are not merely picked from the air: if they are to be brought into play, their 'fit'

within constitutional discourse must be asserted. This we have done by locating them

within the Diceyan heritage. Secondly, as we shall see below, with at least one of the

possible ways in which the rule of law might be operationalised, it acts in a procedural

manner - aiming to shape political action rather than specifying specific, substantive

political outcomes.

1.5 HOW DOES THE RULE OF LAW OPERATE?

If we have decided that the rule of law is part of the constitution and has a prescriptive

quality, the question arises as to how it is to operate and be enforced. The distinction

between the existence of the rule of law as part of our constitution and its practical

82See Ewing, 'Trade Unions and the Constitution: The Impact of the New Conservatives', in Graham
and Prosser (eds.), Waiving The Rules, 135 at p.146. Ewing describes the rule of law as "pregnant with
ambiguity, which means whatever its authors would like;" see also Jennings, note 49 ante, p.60.
83 See eg. Jennings, note 54 ante, p.60; see also Griffith, 'The Political Constitution' (1979) 42 MLR 1 at
p.15, and Harden, note 9 ante, p.492.
"See Dworkin, Law's Empire.



31

operation and enforcement is an important one. Some commentators seem to suggest

that because principles are not enforced, the British constitution lacks a normative

component. 85 In contrast, I believe that the rule of law contains such normative

principles, but that it is not effectively operationalised or enforced. I offer some ways in

which this might be done, because it seems to me that this is necessary for it to be seen

as part of constitutional practice. Otherwise, it will continue to be true that the "idea of

the constitution is more important than the constitution itself," 86 with the rule of law apt

"not to be an analysis of the practice of government."87

It is my belief that the rule of law consists of certain fundamental principles which, while

they do not override parliamentary sovereignty, 88 should aim to structure the exercise of

power. I would not disagree with Brazier's insistence that there are no existing

fundamental constitutional principles which do restrain government power, but that

there should be some" - so long as the 'are' and the 'do' are read together. I would

disagree with a statement that said that there are no existing fundamental constitutional

principles tout court In other words, I would disagree if Brazier were to suggest that

there is no such thing as the rule of law, or that it does not consist of fundamental

principles, or that it is not part of our unwritten constitution.

Given that there are existing fundamental normative constitutional principles - albeit

ones which require interpretation, just as case-law requires interpretation - how are they

to be applied? There are various ways in which the rule of law might be used or

operationalised (as opposed to enforced, which will be considered below). First, and

most stringent, one might take each principle separately and if a system of pollution

control failed any one of the principles, it would be judged to be in breach of the rule of

law. This is very much Hayek's approach. Secondly, one might compare a pollution

control system with each of the values in turn and then assess, across the whole range of

values, whether that system was in accordance with the rule of law. Thirdly, one might

85Brazier, op. cit..
86Loughlin, note 49 ante.

86Jennings, note 54 ante, p.60.
88 Cf. Harden. I disagree NN ith Hardens view that the rule of law is one of the constitutional principles
which limit legislative authority. Brazier quite rightly, it seems to me, asks for evidence of Harden's
proposition and states that the claim that there are fundamental constitutional principles, higher up the
hierarchy than conventions, which limit the legislative authority of Parliament itself and which cannot
be altered by judicial decision or by Act of Parliament, is somewhat controversial.
89Brazier, op. cit.. On pp.283-4, he states that fundamental principles might be drawn up and that
these may be able to give "more effective expression" to "aspects of what we know as the rule of law."
Brazier does not say whether he considers the rule of law to be part of the constitution, and if so, what
he thinks it consists of; he refers to it as a 'doctrine' which is vague and elastic (p.284) and 'notoriously
ambiguous' (p.273). However, the logical consequence of his criticisms of Harden would be for Brazier
to deny that the rule of law is part of the constitution.



32

use the values to assess whether one system could be said to be more in accordance with

the rule of law than an alternative system. Finally, and this is the least stringent possible

usage, one might merely require that those designing a system of pollution control had

checked the system against each of the values. On this account, the rule of law would

take the form of a policy-design framework and a system of pollution control would

therefore be in accordance with the rule of law if it had been passed through that

framework.

I begin with two theses:

1) The first is that the rule of law can be used in either the first or the second of the

above ways. In other words, that the legitimacy of pollution control instruments can be

assessed using the rule of law values;

2) The second thesis, which is to an extent dependent on the first, is that market

approaches to pollution control and market mechanisms 9° of environmental regulation

represent a more constitutionally legitimate system of pollution control than command-

and-control regulation. This second thesis presupposes that the rule of law can be used

in the third of the above ways.9I

It will be left to the conclusion to see whether these theses and any of their

presuppositions can be proved. If they cannot, we may be left with the final possible

application of the rule of law - the policy-design framework.92

The next issue to address is that of the enforcement of these various uses of the rule of

law. There are two possibilities here. First, they might be enforced by the courts, so

that for example in the first usage, if a policy failed to fillfil one of the rule of law values,

it would be struck out as unconstitutional by the courts; or in the final usage, the policy

would be struck out if the policy-makers had not performed the appropriate procedural

task of passing the policy through the framework. Alternatively, the rule of law, in any

"The distinction between market approaches and market mechanisms will be made clearer in chapters
7-8. For the moment, it is sufficient to point out that market approaches are non-regulatory approaches
to pollution control which make use of the market (such as environmental management and auditing,
green consumerism and green investment) as opposed to market mechanisms such as pollution taxes or
charges and tradeable pollution permits, which are a form of regulation.
91 Whiie I do not include it as a thesis, if the rule of law can be used in the third way listed in the text,
then one might also compare the different command-and-control regimes (HMIP, NRA etc.) to see
whether one could be regarded as more constitutionally legitimate than another.
92 We will only be left with this if not only the first thesis, but the second thesis and its presupposition
are also disproved. If only the second thesis was disproved, the possibility would remain that one could
compare command-and-control regimes under the third application, as in note 91 ante.
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of the above usages, could be enforced as a living, practised principle of institutional

morality. 93 In other words, it would be up to policy-makers themselves to police

compliance with the rule of law 94 - whether that involved ruling out a policy if not in

accordance with a rule of law value, preferring one policy to another if it could be said

to be more in accordance with the relevant principles, or simply making sure that all

policies are weighed-up across the range of rule of law values.

93The rule of law has been variously described as "a principle of institutional morality" (Jowell, note 22
ante, at p.19), and by Dicey as a "code of constitutional morality" (a quote in Brazier, op. cit. - no page
number is given and I have not been able to locate the quote in Dicey) and "the predominance of the
legal spirit" (Dicey, op. cit., p.195).
94See Harden, note 9 ante, at p.502.



CHAPTER 2

Regulation I - Command-and-Control

The aim of the chapters which follow is to see how the rule of law might be applied to

command-and-control regulation, market approaches to pollution control and market

mechanisms of regulation and whether the latter two might be said to be more in

accordance with the rule of law than the former. In other words, can market approaches

and regulatory market mechanisms be described as more constitutionally legitimate than

our traditional regulatory approach?

In order to test whether market approaches and market mechanisms are somehow more

in accordance with constitutional principles, one must consider the extent to which the

present command-and-control regulatory system accords with these principles. In this

chapter, I will therefore be examining the varying types of command-and-control

regulation that exist in Britain under the various regulators with responsibilities for

pollution control, to see how they compare in terms of rule of law values of equity,

accountability, certainty, and efficiency. However, while I will be examining the value

of accountability in great depth, that examination will take place not in this chapter but

in the four that follow. Furthermore, I will not - as I will be doing in relation to the

other values - be exploring the rule of law value of effectiveness for each individual

regulator in turn. I will explain the reasons for this after a brief outline of the various

regulatory systems operated by the different regulators.

Until the new Environment Agency is introduced by the current Environment Bill (which

is likely to be some time in 1996), responsibility for pollution control is divided between

five separate bodies: the National Rivers Authority (NRA) which is in charge of water;

Her Majesty's Inspectorate of Pollution (I-IMLP) - which, under integrated pollution

control (IPC), controls emissions to all environmental media from the most harmful

'prescribed' processes; local authorities, who are responsible, inter alia, for local

authority air pollution control (APC); waste regulation authorities (WRAs are a specific

division within local authorities), whose key role, for present purposes, is waste

management licensing which includes regulating the final disposal of waste to land; and



The NRA is an independent agency originally established under the

Water Act 1989. It has a wide range of responsibilities in relation to

water, including primary responsibility for water pollution control. The

regulatory system can be split into two functions. First, there is the

setting of water quality objectives. Next, consents (which are licences to

discharge trade or sewage effluent) are granted to firms. The setting of

these consents is guided by the need to ensure that the relevant water

quality objectives are met. The NRA is, by s.84 Water Resources Act

(WRA) 1991, under a duty to ensure that statutory water quality

objectives are, so far as practicable, achieved at all times. As yet, only a

limited number of water quality objectives are on a statutory footing.

Discharging without a consent or in breach of consent are criminal

offences under the WRA 1991.

NRA
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finally, water and sewerage companies, which are responsible for the regulation of trade

effluent discharges to sewer.'

It would take a long time to outline all of the powers and duties of the above bodies

under the various pieces of legislation. Instead, set out below, is an outline of a

selection of those powers and duties which will be of relevance to the discussion in the

chapters that follow. Those wanting more detail should consult the relevant section of

an environmental law textbook.

l Once the environment agency is introduced, the NRA, IMP and WRAs will be merged into one
independent body; trade effluent control and local authority air pollution control will remain where they
are (see The Environment Bill).
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HMIP, part of the Department of the Environment, was established in

1987. It has a range of responsibilities, the most significant for present

purposes being the operation of integrated pollution control (IPC) under

Part I of the Environmental Protection Act (EPA) 1990. As the word

'integrated' suggests, under integrated pollution control, HMIP are

responsible for emissions from processes prescribed for central control'

across all environmental media - air, land and water. As with all the

other regulatory systems, IPC operates as a prior licensing system.

Here, the licences are called 'authorisations'. Under s.7 EPA 1990,

HMIP are under a duty to ensure that all authorisations for prescribed

processes contain specific conditions requiring the use of BATNEEC

(best available techniques not entailing excessive cost) to prevent the

emission of prescribed substances' or, where that is not practicable by

such means, to reduce the emission of prescribed substances to a

minimum, and to render harmless the emission of any prescribed or other

substances which are released. In addition to BATNEEC, and again

reflecting the integrated nature of their task, BMW must ensure that the

best practicable environmental option (BPEO) is being used. In other

words, where there are emissions to more than one environmental

medium, HMIP must make sure that the balance between the various

media is optimal - so that, for example, emissions to air should not be

reduced if that would simply shift the problem to an unacceptable extent

to water Under s 7, authorisations must also comply with: EC

Directives and international law; any statutory quality standards or

objectives, and any national plan issued by the Secretary of State under

s 3 EPA 1990.

2These are set out in The Environmental Protection (Prescribed Processes and Substances) Regulations
1991 (SI 1991 No.472) as amended.
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Local Authority

APC

The environmental health departments of local authorities are

responsible for the control of air pollution under the Clean Air Act 1993

(the control of visible material such as grit, dust, steam and fumes), for

local authority air pollution control (APC or LAAPC) under Part I of the

EPA 1990 and for the control of statutory nuisances under Part III of

the EPA 1990.

I will be focusing on APC under the EPA 1990. 4 The controls here are

contained in the same part of the EPA 1990 (Part I) as those for HMIP -

the word 'enforcing authority' refers to both HMIP and local authorities.

The APC system will apply to all processes prescribed for local contro1.5

Because the IPC and APC systems are covered by the same sections of

the EPA, such processes will similarly require authorisations which

reflect BATNEEC etc., though not BPEO (since APC covers emissions

to only one medium - air).

WRAs In England, the waste regulation authority (WRA) in non-metropolitan

areas is the county council.	 In Wales it is the district council - as it is for

English metropolitan areas, with the exception of. London, where it is

the borough council; areas where a joint body has been established

(Greater London, Merseyside and Greater Manchester), and areas where

the Secretary of State has used his power under s.31 EPA 1990 to

establish a regional authority (eg. South Yorkshire). The WRA is

responsible both for waste management licensing and for the duty of

care under Part II of the EPA 1990. The waste management licensing

system requires a licence to be held for the deposit, storage, treatment

and disposal of waste. Doing any of these things to waste without a.

licence is a criminal offence. The duty of care mainly involves

administrative steps which must be taken when waste is transferred. I

will be focusing on waste management licensing, and - for the sake of

clarity and because it is perhaps the most visible problem - on the final

deposit of waste to landfill.

41 will not be covering industrial smoke controls and statutory nuisance because they are primarily
reactive means of control (with certain exceptions). To that extent, they are very differerent from APC
and the other systems I am examining, which are all licensing systems.
5See note 2 ante.
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The privatised water and sewerage companies are responsible, inter alia,

for regulating the discharge of trade effluent to sewers, conceding

control to HMIP for those discharges which are subject to IPC. One

therefore has the slightly curious arrangement that a private company is

responsible for public regulation. As with the NRA, regulation is based

on a consent system, the consents here being callled trade effluent

consents. The various powers are contained in the Water Industry Act

(WIA) 1991.

I stated above that I will not be exploring the rule of law value of effectiveness for each

individual regulator in turn, as I will be doing in relation to the other values. Having

briefly outlined the various regulatory systems, I can now explain the reason for this.

The best measure of the effectiveness of the various command-and-control regimes is

probably to see whether ambient quality has improved or declined. A decline in ambient

quality would suggest ineffectiveness. On this basis, one might conclude that command-

and-control regulation of waste storage, treatment and disposal has been ineffective,

because ground and water contamination from landfill and other sites is quite common.

A number of the problems stemmed from weaknesses in the origina eg'es?.aticra, many

of which have been addressed in the EPA 1990 which replaced 4. 7 Whether the new

waste management regime under Part II of the EPA 1990 8 proves to be equally

ineffective remains to be seen.

However, the use of the state of environmental quality as a measure of effectiveness will

not always be straightforward. Regulatory responsibilities often overlap a particular

environmental medium, which makes it difficult to comment on the effectiveness of each

of the regulators in isolation. For example, both the NRA and filsAIP are responsible for

river pollution. If river quality has declined, one cannot easily conclude which of the

two systems of regulation is ineffective. 9 There is a similar overlap between the NRA

and the regulation of trade effluent to sewer: sewage works are still often in breach of

their consents, which may seem to indicate that the NRA is ineffective in enforcement,

but the blame could equally be laid on the regulation of firms' discharges to sewer.

Much the same is true of air pollution: responsibility is divided between HimrP and local

6The Control of Pollution Act (COPA) 1974.
7As will be seen when I come on to them, market mechanisms are generally ineffective in theory and
practice, whilst command-and-control regulation is effective in theory, but can be ineffective in
practice, as it was here. The crucial difference is that one can seek to solve some of the practical
effectiveness failures of command-and-control (eg. here by new legislation in the form of the EPA
1990), whereas a theoretical flaw is more difficult to address.
8Which came into force on 1 May 1994.
9Although one might conclude that our combined system of command-and-control water pollution
regulation is ineffective.
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authorities, and it is difficult to conclude, from any decline in air quality, which of the

respective systems is ineffective.m

Furthermore, having said that the best measure of the effectiveness of the various

command-and-control regimes is to see whether ambient quality has improved or

declined, that will not always be a sure guide. For example, using that measure (and

leaving aside for the moment HMIP's responsibility for water pollution), the NRA's

system of regulation might be seen as ineffective because recent years have seen a

decline in overall river quality." However, some of the reasons for this decline cannot

be blamed on the NRA - drought has, for example, been the cause of some quality

problems." In other words, the blame for a decline in environmental quality cannot

always be laid at the door of ineffective command-and-control regulation. In addition, it

is arguably misleading to consider a particular medium as a whole rather than examining

specific types of pollution within that medium. For example, command-and-control air

pollution regulation has been very effective at tackling some of the problems it set out to

solve such as visible pollution in the form of smogs; its ineffectiveness lies in tackling

invisible air pollution which has caused new problems, such as respiratory difficulties in

humans, acid rain and global warming. Similarly with water pollution - the current

command-and-control system is arguably quite effective at tackling point-source

pollution (ie. factories etc ); its ineffectiveness lies in dealing with pollution from diffuse

sources such as farms, which are one of the biggest causes of poor water quality." It is

also potentially misleading to look at overall quality shifts - with water quality for

example, while the 1990 survey revealed an overall decline, this masks the fact that in

some areas there were significant imrovements while others showed a marked decline.

Is command-and-control within the improvement areas ineffective?

1 °Ibid•, except replace 'water' M ith 'air'.
I I See eg. NRA, 'The Quality of Risers, Canals and Estuaries in England and Wales: Report of the 1990
Survey', 1991. There is however, some doubt as to whether there has been a decline in overall quality -
the appearance of a decline may be due to changes in survey methods over the period. For a good
account of the effectiNeness of US M ater pollution controls, see Yeager, The Limits of Law, pp.243-246.
12 See the NRA report, op. cit.. pp.12 and 45-6.
"See further Ball & Bell. Environmental Law, p.357.



40

2.1 NRA REGULATION

2.1.1 Accountability

Discretion exists in setting standards, and in the monitoring and enforcement of these

standards. The numerous ways in which the NRA may be held accountable for the

exercise of these discretions will be examined in chapters 3 - 6.

2.1.2 Efficiency

By efficiency here, I mean the 'least-cost' solution, rather than one based on Pareto

efficiency, which would require the NRA to set emission standards to achieve a level of

ambient quality determined by cost benefit analysis (CBA). Strictly speaking, one ought

to use the term 'cost-effectiveness' rather than efficiency At the moment, ambient

quality levels are not decided on the basis of CBA, and efficiency therefore entails

designing a regulatory strategy to achieve these given ambient targets at least cost. This

section will examine the extent to which NRA regulation does keep overall costs down

to a minimum

To allocate standards efficiently, an agency must take into account both location" and

marginal abatement costs (MACs) 	 With the former, if for example a river is able to

assimilate a substantial amount of waste, it obviously makes sense to consider this when

setting a consent A consent which is stricter than necessary to achieve water quality

will not be the least-cost solution As the Royal Commission noted in their sixteenth

report

"If a unit of effluent has no known effect on wildlife when discharged into a fast-
flowing river but does significant damage when discharged into a sluggish river, then
reductions in effluent at the latter are more 'cost-effective', all other things being equal,
than reductions in the former I

As for marginal cost, if the agency uishes, say, to reduce emissions by 15°0 and there

are two industries, A and B, it will seldom be efficient to make both plants cut back by

14See eg Ackerman et al. Th ( n rtain Sear h f r Emir nmental Qualit y. pp 236-7. and Kolstad
'Uniformity ersus Differentiation in Regulating Externalities' (1987) 14 Jo of Env Economics and
Management 386
15The cost to a firm of reducing its discharge by one more unit of pollution A good explanation of
marginality for the non-economist is gnen in Kern Turner et al , Environmental Econ Anics -An
Elementart Introduction, pp 66-72 and in Tietenberg, Em r mental and Vatural Resource
Economic , pp 21-26. To see ti e importance of marginal analysis in relation to pollution control costs,
see Tietenberg, pp 314-5
16Royal Commission on EI1N ironmentil Pollution. 16th Report, 'Freshwater Quality Cm 1966, 1992,
para 8 6
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15%. This is because MACs differ between firms, so that if, for example A's control

costs are five times that of B's, the lower cost solution will obviously be to make B cut

back more than A." The least-cost solution will be the point where the marginal

abatement costs of the two plants are equalised."

The NRA does vary standards according to location, although they would probably seek

to justify this on scientific rather than efficiency grounds. 19 In other words, they would

say that they differentiate because different rivers have different uses and different

assimilative capacities; they would not say that they do so because to ignore location

would not achieve the least cost arrangement. By taking location into account, the new

agency is very much continuing with the traditional 'British approach' to standard-

setting. This involves setting individualised consents, taking local geographical factors

into account - and lies in contrast to the 'European' system of setting uniform emission

standards irrespective of location. The argument goes that Britain has plenty of fast

flowing rivers and is surrounded by sea, whereas on the Continent rivers often flow

through a number of different countries. While they require uniform standards for

reasons of inter-country fairness, we are not so constrained.

On the other hand, it appears that the other limb of efficiency in this context - differing

MACs - is not systematically considered by the NRA. Indeed, the informational cost to

the NRA of doing so would be enormous. 2 Costs may however be considered on an ad

hoc basis in individual consent negotiations. 21 While such an approach is likely to be too

unsystematic to ensure the lowest cost arrangement, it should lead to a more efficient

system than if costs were not considered at all. Whether it does so will depend on the

way in which costs are taken into account when consents are set. If the NRA consider

abatement costs to be a factor only if imposing certain conditions might result in a

discharger 'going bust', there is a danger that efficiency may actually be undermined.

There are two possible reasons for this. First, it may effectively support inefficient

7This example is based on the one gix en in Baumol & Oates. The Theory of Environmental Policy,
p.164; on pp.165-8 they pros ide formal mathematical proof of these efficiency arguments. For the non-
economist, a clear explanantion of the efficiency athantages of market mechanisms is provided by
Tietenberg, note 15 ante, at pp 314-20.
18See Tretenberg, op. cit , p 315
I9 See Bnttan, The Impact of If ater Pollution Control on Industry: .4 Case Study of Fifty Dischargers,
p.20. It should be borne in mind that all of the books on pollution control in the Oxford socio-legal
studies series N% ere N%ritten before prn ansation of the water industry in 1989. Nevertheless, with water
pollution control, one can probably safely assume that the NRA continue to adopt a similar general
approach to that described in the books in relation to the old regional water authorities (though perhaps

ith a more structured approach in terms of discretion).
20I,  a US context, see Koch & Leone, 'The Clean Water Act: Unexpected Impacts On Industry' (1979)
3 Han, Env LR 84 at pp 108-9.
21/hid.
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companies. Secondly, a firm which has hit hard times may be the least-cost abater and

thus, by not loading a greater proportion of the controls on it, the least-cost result will

be missed. The NRA should be encouraged to publish guidance on how and what costs

should be taken into account in setting consents.

It should also be noted that abatement costs can be considered at the enforcement stage

as well as during standard setting 22 (in fact the two are quite similar in that non-

enforcement effectively sets a new consent)23 . While such an approach is similarly likely

to be too unsystematic to ensure the lowest cost solution, it may lead to a more efficient

system than one in which costs are not considered at all. Again, whether it does so will

depend on what type of costs are taken into account by field officers. One might of

course argue that allocative efficiency should only be considered at the initial standard-

setting stage and that any relevant costs which ought to be considered will be available

for consideration then. The only costs which are likely to be taken into account at the

enforcement stage are those which may not have been apparent at that earlier stage - eg.

the threat of bankruptcy - and are ones which ought to be ignored.

Finally, if, as has been suggested in the US, agencies tend to concentrate their

enforcement efforts on large firms, allowing small firms to continue with their non-

compliance, 24 this may be efficient to the extent that large firms enjoy economies of

scale which are likely to make them lower cost abaters than small firms. If, on the other

hand the converse is true and agencies concentrate their fire on small firms, then

regulation is likely to be inefficient's

22 See Richardson & Ogus, 'The Regulatory Approach To Environmental Control' (1979) 2 Urban Law

& Policy 337 - their research into trade effluent control showed that for large companies, cost would
often play a part in negotiations at the consent setting stage, while for small companies with less
bargaining poNA er, cost might be a factor in enforcement decisions.
23For an example, see Brittan, note 19 ante, at p.17; Brittan also notes that differential enforcement can
be efficient if it takes into account differences in abatement costs (p.67).
24See Breyer, Regulation and Its Reform, pp.277 and 280.
25 Yeager, note 11 ante, at pp.45-6, 292, 311.
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2.1.3 Equity

2.1.3.1 Equity In Setting Standards26

Equity in relation to consents is obviously important from a competition point of view in

that if a firm has a more stringent consent than a direct competitor, it may be placed at a

competitive disadvantage. As standards are gradually tightened to cope either with

growth or increasing public expectations in relation to water quality, the issue of

competition can only become more pronounced, because pollution control costs are

likely to represent an increasingly large proportion of a firm's total costs. One reason for

this is that control costs tend to rise exponentially, so that while it might for example

cost a firm £20,000 to reduce emissions by 90%, cutting them by an extra 5% may cost

the same amount again.

Ideally, from a competition point of view, equity would involve the equalisation of total

control costs across all firms This would be the ultimate level playing field. Of course,

for informational reasons, this ideal cannot be realised, but it is worth mentioning

because it highlights the fact that the more evenly costs are spread out, the more

equitable an arrangement will be. This is an important point to bear in mind in what

follows because many a differentiation can be justified and hence be regarded as

equitable; however, some arrangements (ie. those which spread the costs out more

evenly) will be more equitable than others.

In the old water authorities, 27 field officers were keenly aware of equity among industrial

sectors:

"Field men, however, are constantly reminded that industrialists and farmers work on
a principle of equity: they can readily discover the standards which their competitors
must observe and may complain if they are being handicapped. But the agencies prefer
to avoid complaints wherever possible, and this encourages an administrative inclination
for equity of treatment, even though 'scientific' judgement may dictate otherwise.
Negotiating about standards, especially when there is some disparity between apparently

26See generally Kolstad, note 14 ante; McGarity, 'Media Quality, Technology, and Cost-Benefit
Balancing Strategies For Health and Environmental Regulation' (1983) 46 Law and Contemporary
Problems 159 at pp.219-220; Leone & Jackson, The Political Economy of Federal Regulatory Activity:
The Case of Water Pollution Controls' in Fromm (ed.)„Ctudies in Public Regulation, 231 at p.264; and
Koch & Leone, note 20 ante, at pp. 104-5.
27The regulators of water pollution before privatisation. As was said in note 19 above, one assumes that
the NRA continue with a similar approach, though further empirical research would be needed to
confirm this.
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similar dischargers, though an infrequent event, can be one of the field man's trickiest
tasks."28

The word 'apparently' in the above quote is of course crucial. A firm may look as

though it ought to have the same standard as a competitor, but a field officer will often

be able to point to a differentiating factor. In other words, if equity means 'treat like

cases alike', the most important thing will be to decide when firms are 'alike' in the sense

of being 'like cases'. Setting a firm a different consent to that set for another will not be

inequitable if a field officer can point to a distinguishing feature which means they are

not like cases. This distinguishing feature must be justifiable; there will typically be two

possible justificatory norms here - science and economics.

In setting discharge consents, the NRA differentiates on the basis of the type of

discharger, the control costs facing a firm and location. Differentiating on the basis of

the type of firm is obviously justifiable using either science or economics. In technical

terms, emissions must be expected to differ according to the particular process involved;

a large chemical plant cannot realistically be expected to have the same emissions as a

small engineering plant. Equally, giving all firms the same standard when marginal

pollution control costs may vary widely between different types of process, will not be

efficient. Differentiating on the basis of location can similarly be justified scientifically

(eg. different rivers have different assimilative capacities) or by reference to efficiency (it

is not efficient to grant the same standards to similar firms emitting to rivers with

different assimilative capacities) - although the old water authorities would normally use

the scientific justification. Hawkins quotes a field officer as follows:

"if people perhaps in the same industry are situated in different places in the estuary,
y iknow, if one was to point the finger at the other and say "But you allow him to
discharge such and such and you only let us do this", then we should be able to turn
round and say, "Ah yes, but you're discharging in a different place and the river quality
in this different place needs different treatment."... I think you can only treat them
similarly if all other things are equal, if ther're discharging into the same sort of
watercourse in the same sort of position." 9

Having seen that the NRA approach is equitable in principle because the grounds on

which it differentiates between firms are justifiable, one must then proceed to determine

whether it is equitable in practice. This is where the equity difficulties lie for the NRA.

In relation to costs, not only are they considered on an ad hoc basis, but there are also

no guidelines on what type of costs should be taken into account. Thus while granting

28Hawkins, Environment and Enforcement, p.26 - emphasis added.
29Ibid.; see also p.31.
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apparently similar firms different standards because they face different control costs is

equitable in principle because it can be justified on efficiency grounds, there will be a

lack of equity in practice because a lack of guidelines means that field officers may be

proceeding on the basis of different, unjustifiable substantive conceptions of justice; in

addition, the ad hoc nature of their considerations is likely to result in inconsistency and

hence an absence of formal justice. The assessment here must be whether the

anticipated efficiency gains outweigh this inequity which is bound to arise in practice.

In relation to the type of industry and location there are other problems which stem from

the fact that the NRA starts with river quality and works backwards, setting consents

with this target in mind. They do not start with industrial categories as HNIIP does with

its guidance notes. For this reason, while the NRA, like the former water authorities,

may be conscious of equity considerations, there must be an element of chance as to

whether equity is actually achieved in practice. It does not take long to see why this

must be so. Similar firms in similar locations within one NRA region may well be given

similar consents But a similar firm in a similar location in a second NRA region will not

necessarily be given a similar consent to that in the first region. In fact, all other things

being equal, while similar firms within regions may be given similar standards, similar

standards may not apply to similar firms between regions. In other words, while equity

may exist within regions, there may be inequity between regions, both in relation to

similar firms and in relation to similar locations.

It is submitted that the NRA are unlikely to achieve national consistency of treatment

without moving, at least in part, from setting standards solely on the basis of the

receiving waters, towards the I-IMIP approach of setting standards on the basis of

industrial categories. This does not mean that the NRA would no longer be able to

individualise consents to take account of location or costs. What it means is that there

would at least be a uniform starting point, from which local agencies could diverge in

order to take local factors into account.

A final mention should be made of the Kinnersley report. The NRA is implementing a

number of the recommendations made in the report by developing a national consent

processing system to replace the existing regional systems." While this system will

ensure national consistency of treatment in the way applications are processed, the point

to make is that it will not achieve equity in the sense described above of a similar starting

point. The form of consents will now be much more uniform, but the substantive

"See NRA, 'Discharge Consent and Compliance: The NRA's Approach to Control of Discharges to
Water', March 1994, para. 6.2.
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conditions contained in those consents will still derive from the particular catchment in

which the discharge is made. In other words, while two similar firms in similar locations

but in different NRA regions may now both be subject to, for example, percentile limits,

the new system will not ensure that they have similar substantive emission standards.

2.1.3.2 Equity In Enforcement

Equity in relation to enforcement will be considered as part of chapter 6 in the section

on judicial review. 31 The issue of enforcement has potentially serious implications for

competition, because some firms could end up facing prosecution and fines more

regularly than others. 32 Perhaps more importantly, the non-enforcement of a consent is

effectively the setting of a less stringent consent - a consent which may be lower than

one held by a competitor. 33 Essentially, as we shall see in chapter 6, if a policy of

selective prosecution operates, equity will suffer unless there is also a policy for

selecting prosecution. Ideally equity requires that this policy be published and be

useable in judicial review proceedings. These points on equity in relation to

enforcement will obviously also be true for di other agencies, so I will not be repeating

them when I consider those agencies below.

2.1.4 Certainty

To be able to plan their business and investment strategies effectively, companies need a

certain, stable framework within which to operate. Uncertainty can arise in two

principal ways. First, unstructured discretionary action (in either standard-setting or

enforcement) on the part of regulators is an obvious source of uncertainty. 34 And

secondly, the formal ability to change consents may create uncertainty and instability.

With the former, uncertainty arises because it is difficult to tell in advance what form

discretionary action might take. With the latter, if consents are changeable in a short

space of time, a company will face considerable difficulties in planning investment.

31	 •	 •
ThlS is purely for the sake of convenience and exposition. It may be wondered what a discussion of

equity is doing in amongst a section on the judicial review of prosecution discretion in a chapter on
accountability for enforcement decsions. The answer is that the issues of equity and accountability in
this area, as in others, are very closely connected (as anyone who has read K.C. Davis will know) and it
saves having to go over the case-law twice.
32See EC 5th Environmental Action Programme, 'Towards Sustainability: A European Community
programme of policy and action in relation to the environment and sustainable development', OJ 1993,
C138/5 at p.81.
33 See Britian, note 19 ante, at pp.27 and 68. On p.68, she gives an example of the metalwork finishing
industry, where different consents and differential enforcement meant that firms in a lax area had won
orders from those in a strict area (a 20% difference in prices is mentioned).
34Besides uncertainty, discretion also gives rise to problems of accountability, effectiveness and equity
and may be a contributor to efficiency or inefficiency - ie. many of the values are closely connected and
altering one (eg. accountability) is likely to have a knock-on effect on the others.
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The solution to the problem of uncertainty caused by discretionary action may be to

confine or structure the discretion via rules or policy guidance so that companies are, to

a large extent, able to predict the way in which the discretion will be exercised. Whether

discretion can or should be effectively channelled in this manner will obviously depend

on the particular regulatory context. We have already seen that there may be equity

grounds for channelling NRA consent-setting discretion via national policy guidelines.

As we shall see in chapter 6, the same may be true of their enforcement discretion. The

value of certainty would also be served by the introduction of such guidelines.

The solution to the uncertainty created by altering consents is to lay down time limits

within which consents cannot be changed, except in definable emergencies and perhaps

on payment of compensation to the affected company. In fact, this type of strategy is

adopted by the Water Resources Act 1991, schedule 10. A consent will normally

contain a period before which the consent cannot be changed without the permission of

the discharger. This period will usually be two years, but cannot be less than than this.35

However, the Secretary of State can direct an alteration within the period if it is

necessary to give effect to an EC or international obligation or for the protection of

human health, flora or fauna, or in consequence of representations or objections made to

him. If such a direction is made within the allotted period on human or ecosystem health

grounds (and only these), then the NRA will be obliged to pay compensation to the

discharger, unless the direction is the result of something which could not reasonably

have been foreseen at the time.

2.2 INTEGRATED POLLUTION CONTROL BY HMIP

2.2.1 Accountability

In many ways, HMIP's discretion is similar to the NRA's in that they too follow the

process of setting standards and then enforcing those standards. Nevertheless, there is a

difference in the structure of decision-making at the standard-setting stage, in that HMIP

inspectors make their decisions within the framework of centralised guidance contained

in the Chief Inspector's guidance notes. 36 Under the NRA scheme, there is no such

centralised guidance. 37 This inevitably means that HMIP inspectors have less discretion

35The Environment Bill looks set to change this period to 4 years.
36See DOE, 'Integrated Pollution Control: A Practical Guide', 1993, paras. 7.1, 7.16 and 7.18.
37Except in relation to the form of consents - see note 30 ante and accompanying text.
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in setting standards than NRA staff, because their discretion has been structured by

central policy. This suggests a greater level of accountability in the HMIP system.38

This structuring of discretion by centralised guidance also has a bearing on equity - as

we saw earlier where I advocated a similar approach for the NRA.

Of course, the degree of accountability and equity achieved in practice will depend on

precisely how inspectors use the Chief Inspector's guidance notes. If, as has been

suggested, 39 many inspectors simply apply the guidance notes as written, with no

process of individualisation, then accountability and equity may be regarded as

maximised (which may or may not be a good thing, because as we shall see below, this

may mean that other values such as efficiency are compromised). If on the other hand,

as the DOE guide to liPC 4° presupposes, inspectors merely use the notes as a starting

point and do take individual factors into account in applying BATNEEC in the particular

case, then a lesser degree of accountability and equity is likely to be achieved. If the

information in the DOE guide is to be taken at its word, then this latter approach is the

one that ought to be adopted.4'

Again, the other ways in which HMIP may be made accountable for the exercise of their

discretion will be considered in chapters 3 - 6.

2.2.2 Efficiency 42

The first point to make here is that the degree to which efficiency is attained will again

depend on how inspectors use the Chief Inspector's guidance notes. If inspectors use

the notes simply as a starting point and do take individual environmental and economic

factors into account in applying BATNEEC to each case, then at least a degree of

efficiency is likely to be achieved. However, if inspectors simply apply the guidance

38Albeit accountability in a rather limited sense of the %Nord. The accountability is of an internal kind -
there is no question of an account being given to someone outside in this particular instance.
39See Harris, 'Integrated Pollution Control in Practice' [1992] JPEL 611 at p.617. Although Harris
observes that, as the guidance notes age, inspectors are less likely to apply them wholesale.
40See note 36 ante.

4I NB. in particular para. 7.13.
42

The efficiency of BATNEEC is also considered by Pearce and Brisson, 'BATNEEC: The Economics
of Technology-based Ern ironmental Standards, With a UK Case Illustration' (1993) 9(4) Oxford
Review of Economic Policy 24. However, they concentrate not on whether HMIP might be achieving
the least-cost solution in apply, trig BATNEEC, but rather V1 hether BATNEEC reresents a Pareto optimal
le\ el of emissions - ie. a le% el premised on CBA IA here the difference between benefits (reduced
environmental damage) and costs (pollution control costs) is maximised. They conclude that "unless
BATNEEC is deliberate!) chosen on the basis of cost-benefit analysis, it is only by chance that it will
produce emission levels corresponding to the optimum" (pp.29-30). However, this approach obviously
requires acceptance of the principles of CBA, which were called into question in chapter 1. Least-cost
efficiency on the other hand, does not require acceptance of CBA because the ambient target is still set
spoliticallyl - it is simply a matter of try ing to achieve this target at least cost.
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notes to the letter, with no process of individualisation, an efficient system will only

result to the extent that marginal costs to particular industries have been considered by

the Chief Inspector in drawing-up the guidance notes. Again, one assumes that the

material in the DOE guide on the application of BATNEEC is not a dead-letter and that

BATNEEC is applied in the way it suggests.

Beginning with the locational limb of efficiency - to what extent do HIMIP take the local

environmental situation into account? Does BATNEEC mean only that the costs of

BAT must be weighed against environmental protection in some general, abstract

sense, 43 or does the imposition of BAT entail an excessive cost if it is not required for

the purposes of meeting ambient quality objectives?" Only if the latter is the case can

IPC be said to be truly cost-effective in the locational sense. As we will see in chapters

4 and 5, it seems fair to say that this is an issue which has not been hilly resolved. In

principle, dangerous substances should be subject to BAT, unless costs are excessive in

a general sense, because the precautionary principle suggests that environmental quality

standards for these substances should be read as a minimum. Non-dangerous substances

should not be subject to BAT, but should be tied to local quality objectives If BAT is

imposed in relation to these substances, the system will not be least-cost because more is

being spent than is necessary to achieve ambient targets.

As for efficiency in the sense of taking into consideration differing marginal abatement

costs (MACs), the DOE guide sets out how inspectors will be expected to take costs

into account in applying BATNEEC For both new and existing processes BAT is

unlikely to be imposed if costs to a class of industry are considered excessive "in relation

to the nature of the industry 	 For existing processes, it is further stated that the

imposition of BAT must be weighed against the desirability of avoiding excessive costs

for the plant concerned having regard to the economic circumstances of the industrial

sector of v.,hich it is part 46 Within industries, inspectors would appear to be entitled to

take into account variable factors such as configuration, size and other individual

characteristics of the process 47 for both existing and new processes, for existing

43As implied perhaps by the DOE guide's statements that BAT need n t be imposed where the costs of
BAT N%ould be excessise in relati n to "the environmental protection to be achtesed para 7 7) that
for existing processes, the emir nmental situation" should be considered (paras 7 1) - 7 11 , and, for
nes% processes. that "the cost of the best as ailable techniques must be neighed against the
environmental dimage from the process" (para 7 8)
44M implied by the guide s stitement that "local ern ironmental fact rs" sh uld be taken into account
gra 7 1)

DOE guide, op cit . para 7 7
461b,d para 7 10. see also pan 7 11

47/bid, pan 7 1
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processes, they may also consider "the plant's technical characteristics, its rate of

utilisation and length of its remaining life."48

There are various possible interpretations of "the nature of the industry" and, for

exisiting plants "the desirability of not entailing excessive cost for the plant concerned,

having regard to the economic situation of undertakings belonging to the category in

question." First, they may be referring to the financial health of a plant or industry.

While we are explicitly told that this should not be a consideration for new processes,49

it is not mentioned in relation to existing processes, which means it might be taken into

account for them. If the financial health of a company or industry is taken into account

in relation to existing processes, the least-cost solution may not be achieved. There are

two possible reasons for this. First, it may effectively support inefficient companies.

Secondly, a firm which has hit hard times may be the least-cost abater and thus, by not

loading a greater proportion of the controls on it, the least-cost result will be missed.5°

Next, it could for example mean that inspectors should have regard to the potential

effect on the industry's position in world markets; with a carbon tax for example, it is

likely that sectors such as the steel industry will either be fully or partially exempted

because of the effect a unilateral tax would have on their ability to compete

internationally. The introduction of expensive technology, under IPC could easily have

the same impact. This approach is likely to aid the cause of efficiency: if unilateral

action causes trade to be lost, the least-cost solution will not have been reached.

Finally, the above terms could refer to the average MACs of one industry compared

with the burden on others. Arguably, it is only if this latter interpretation was adopted

that the IMP approach could be described as truly efficient. Across industries, it is

most unlikely that HMIP adopt the MAC approach; much more likely is that costs in a

general sense will be compared with the costs to other industries in an unsystematic, ad

hoc manner. To adopt a systematic calculation would present HMIP with considerable

informational difficulties - albeit fewer than if MACs for each and every firm were to be

calculated and compared. Again however, whilst an ad hoc comparison will not lead to

the least-cost solution, it will arguably lead to a more efficient, lower-cost result than if

48Ibid., para. 7.11.
49Ibid., para. 7.8.
"Cf. Richardson et al., Policing Pollution. In relation to the best practicable means (BPM) test used by
the old Alkali Inspectorate in the control of air pollution, they comment that: "The reference to 'what is
not practicable or beyond his means' implies that restraining a polluter when the abatement cost is
beyond his means can never be appropriate. This ignores the fact that it may be socially efficient to
internalise an externality if the damage costs exceed the abatement costs, even where the result is the
closing down of the polluter's enterprise" (p.46). However, it should be noted that they are using
efficency in the Paretian sense, not in the least-cost sense and that their 'damage costs' would be worked
out via CBA.
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costs were not considered at all. As for costs to firms within particular industrial

categories, these will probably be considered on an even more ad hoc basis - they are

likely to be considered by inspectors case-by-case without attempting to relate them to

costs faced by other firms. However, again, while perfect efficiency will not be

achieved, a degree of efficiency is obviously attained by taking into account factors such

as scale, plant configuration and plant-age. It is factors such as these which are the

cause of differing compliance costs among firms in the same industrial category. If

uniform standards were applied in a blanket fashion to all firms in the same category,

one would be far from a least-cost solution.

2.2.3 Equity

Much of what was said about equity in relation to the NRA will apply here. 51 Like the

NRA, HMIP similarly differentiates between firms on the basis of costs, location and

industry category. In order to demonstrate that setting firms different standards is not

inequitable, one needs to point to a particular conception of justice which can be

justified. HMIP can justify differentiation on the basis of industry category, location and

control costs in the ways outlined in relation to the NRA. The efficiency justification for

setting firms facing different control costs different standards can, for example help to

dismiss allegations that IPC is inequitable in applying BATNEEC differently in relation

to old and new plants. New sources are generally made to adhere to stricter standards

sooner than old plants. This is regarded by some as an unfair barrier against new

entrants, and as undesirable because it allows old and dirty technology to continue

polluting. 52 While there is an element of truth in these claims, it would hardly be cost-

effective to make old plants which may be nearing the end of their life clean-up

immediately; even if they are not nearing the end of their life, the control costs to an

existing plant are likely to be much greater than those of a new plant because the former

will either need to make expensive process alterations or install expensive add-on

equipment, while the latter can incorporate pollution control relatively cheaply in the

initial design process. In other words, efficiency here provides a legitimate grounds for

differentiation.

However, there is an obvious and crucial difference between HMIP and the NRA in

relation to the practical realisation of equity, in that with MEP, centralised guidance in

51 NB. the distinction made there between equity in standard-setting and equity in enforcement. The
latter will be dealt with as part of chapter 6.
52In a US context, see eg. Ackerman & Stewart, 'Reforming Environmental Law: The Democratic Case
for Market Incentives' (1988) 13 Col Jo of Env Law 171 at p.173. Of course, one could turn it around
to say that if new and old plants are treated alike it will be unfair because the old ones were there first -
see eg. Richardson et al., op. cit., p.105.



the form of the Chief Inspector's guidance notes ensures a starting point of equity for

firms in the same industrial sector. Deviations from this baseline can then be made on

the basis of relevant considerations such as differing costs and geographical conditions.

In other words, with 	 all firms within an industrial sector begin with the same

presumptive standards as set out in the Chief Inspector's guidance notes and

differentiation proceeds from that equal starting point. This is in contrast to the NRA

approach where the starting point is the receiving water and there is no concept of an

equal baseline. The guide on IPC issued by the DOE states the following:

'The inspector determining the case must decide what is BATNEEC in relation to
each application, and translate that decision into conditions to be included in the
authorisation. There must, however, be broad consistency in these decisions, especially
betweeen processes of the same kind. It is important for process operators and the
public that BATNEEC is determined and applied in a transparent, rational and consistent
way. In part this will be achieved by the application of the general guidance in the
paragraphs above. A further important ingredient will be the guidance notes on each
class of process which the Chief Inspector will issue to his inspectors."53

The 'general guidance in the paragraphs above' in the quote relates to the meaning of

BATNEEC supplied in the DOE guide. It is perhaps more likely that inspectors will rely

on similar information in the internal inspectors' manual. Thus, while the Chief

Inspector's guidance notes will assist uniformity by giving an indication of what should

constitute BATNEEC for each process, 54 the manual will do so by ensuring that local

inspectors are following the same steps in applying BATNEEC in each individual case.55

However, while the Chief Inspector's guidance notes ensure a baseline of equity from

which individualisation can take place in accordance with the guidance set out in the

DOE guide and the IPC manual, it might be argued that the guidance on the application

of BATNEEC contained in the latter guides is insufficiently precise to ensure any great

level of consistency. The guidance as to costs and location for example is so vague and

open to such broad interpretation that it is unlikely to produce much consistency

between HMIP regions. Within regions, management structures and possibly more

detailed guidelines are likely to produce consistency of treatment.

Furthermore, while the Chief Inspector's guidance notes may ensure a measure of equity

within industrial sectors, there may be concerns about equity between different

53D0E guide, op. cit., para. 7.13.
54

Ib1d., para. 7.1.
55 While the NRA lack an equivalent of the Chief Inspector's guidance notes, their national consent
processing guidance mentioned in note 30 ante, is perhaps the equivalent of the DOE guide or the IPC
inspector's manual.
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industries. Imposing BATNEEC may be considered inequitable if some industries have

historically put much more effort into pollution control than others. A very clean

industry may feel unfairly treated if it is made to become even cleaner while a historically

dirty industry is only beginning on the BAT path which the clean industry started on

years earlier. 56 An example of this can be found in the slightly different context of the

national plan for the reduction of acid gas emissions under section 3 EPA 1990. The oil

refinery industry and 'other industry' categories were unhappy with the fact that they

had been given a much larger burden under the plan than the electricity generating

industry, given that they had already done a great deal to reduce their emissions as

against the poor efforts of the power generators." It is difficult to see a way around this

problem, 58 and as we shall see in chapter 7, it is one from which a tax or tradeable

permit system may also suffer.

2.2.4 Certainty

As we saw in relation to the NRA, the prime sources of uncertainty are discretion in the

setting and enforcement of standards and the legal ability to alter these standards. With

the setting of authorisations by HMIP, industry is provided with a degree of certainty by

the IPC guidance notes. As Ball and Bell comment:

"The notes are supposed to provide a coherent context in which decisions can be
made in relation to conditions to be imposed upon authorisations. Thus, all parties to an
authorisation will know of the ground rules. The introduction of an element of certainty
into the system increases both public accountability and also procedural fairness."59

With the enforcement of authorisations, certainty may be increased by the provision of

an enforcement policy. Again, this issue will be explored more fully in chapter 6 on

accountability for enforcement decisions.

As regards the variation of authorisations, HMEP is empowered to vary an authorisation

under section 10 and Part II of Schedule 1 of the EPA 1990. Unlike the NRA and

sewerage undertakers, HMIP has the power to vary the conditions in an authorisation at

any time - indeed, it is under a duty to do so if it considers that the authorisation no

longer reflects BATNEEC within section 7. This duty is reinforced by section 4(9),

which places a duty on the Chief Inspector to keep abreast of developments in pollution

56See Ackerman et al., note 14 ante, at p.248.
57See (1990) 1(3) Utilities Law Rev 120.
580ther than perhaps to allocate each industry a presumptive base-line - what Baumol and Oates call a
"hypothetical 'raw waste load' "(see Baumol and Oates, Economics, Environmental Policy and the
Quality of Life, p.236).
59Ball & Bell, Environmental Law, p.277.
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abatement techniques. In any event, authorisations must be reviewed by HMIP at least

every four years. These provisions obviously have the capacity to inflict considerable

uncertainty on industry, making it very difficult for them to plan ahead. Whether such

uncertainty arises will very much depend on how the powers are used in practice. If

HMIP do enforce BATNEEC in the manner of a permanent revolution, then uncertainty

will abound. If, on the other hand, they tend only to review authorisations every four

years, industry will be provided with a much more certain and stable framework in which

to operate.

2.3 LOCAL AUTHORITY AIR POLLUTION CONTROL (APC)

This system is very similar to the IPC regime and is therefore likely to be similar in terms

of efficiency, certainty and equity to HMIP. The significant points of difference lie in

relation to accountability. 60 To begin with, whereas EIMIP is a part of the DOE and

political accountability will therefore be to Parliament via the minister, APC is subject to

local accountability. The next point to make is that the accountability achieved via

centralised guidance will probabaly be even stronger here than in the case of HMIP.

Local authority officers, like HMIP inspectors, make their decisions within the

framework of centralised guidance, but because the former generally have less expertise

than the latter, they are more likely to apply the guidance notes to the letter. HMIP

inspectors, in contrast, may be expected to use their expertise to individualise

authorisations - using the guidance notes as a starting point rather than applying them in

a blanket fashion. 61 Again, further aspects of accountability will be explored in more

depth in chapters 3 - 6.

2.4 TRADE EFFLUENT CONTROL62

2.4.1 Accountability

Water companies follow a similar line of decision-making to all the other pollution

control agencies. They set trade-effluent consent standards and then have to go about

60And quaere, effectiveness - see the beginning of this chapter.
61 Although, as we saw in note 39 above, there is some doubt as to whether HMIP inspectors do actually
individualise authorisations as opposed to applying the guidance wholesale.
62This is now shared betweeen HMIP (for dangerous, 'red-list' substances) and sewerage undertakers
(for all other discharges). In relation to HMIP control of such discharges, the section on HMIP will
obviously apply.
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enforcing those standards. Richardson et al. report the fact that within the old regional

water authorities which they studied:63

'Most divisions, whatever the precise details of their policy towards consent
conditions, had produced some form of guidelines or rules to govern their application.
The process of consent setting was in fact the main exception to the general absence of
formal internal rules ... Typically, in the well-established divisions, a set of quality
conditions (or limits as they were usually callled) existed for most categories of
discharge. The officers had merely to determine the category, metal-plater or food-
processor for example, and fill in the appropriate limits."64

However, while this will produce some accountability within divisions by structuring the

officers' discretion, it does not produce accountability and consistency on a national

scale, as achieved by centralised guidance of the type used by HM1IF'. Richardson et al.

also note that, in contrast to standard-setting, formal predetermined guidelines were

seldom used in relation to enforcement decisions. Again, accountability mechanisms will

be examined in more detail in the chapters which follow, with enforcement covered in

chapter 6.

2.4.2 Efficiency

Richardson et al. comment that, in setting trade effluent standards, most water authority

divisions tended to be guided by locational efficiency (although they would see it in

technical rather than economic terms)65 , but not by the marginal abatement costs facing

dischargers. Location here obviously cannot refer directly to the assimilative capacity of

the environment because discharges are made to the enclosed environment of the sewer.

What it refers to therefore is the assimilative capacity of the sewage treatment works:

the ability of the sewage works to cope with the trade effluent discharge without

damage to itself and without breaching its own consent limits, thereby causing damage

to the receiving watercourse. 66 To a great extent, water authority policy depended on

the type of effluent under consideration. If the effluent was one which sewage works

are designed to treat and a sewage works was able to cope with a considerable amount

of waste, then few limits would be placed on dischargers ., 67 imposing stringent limits in

63 As in note 19 above, one should be aware of the possibility that the Oxford socio-legal study by
Richardson et al. (op. cit.) may no longer reflect existing practice post-privatisation. Indeed, given the
change from a public sector to a commercial culture, one might expect there to be some difference in
approach between the old water authorities described in the Richardson study and the new private
companies.
64Richardson et al., op. cit., pp.95-6.
65/b1d., p.99.
66Hence the 'directly' above.
°Richardson et al., op. cit., pp.99-100. As they note, sewage works are designed to treat the chemical
oxygen demand (COD) and suspended solid content of the effluent.
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such circumstances would be inefficient because they would be unnecessarily strict for

the purposes of operating a safe, working waste disposal system. If, on the other hand,

the effluent contained toxic substances such as heavy metals, sewage works are not

designed to treat these and thus imposing stringent controls could not be said to be

inefficient. One could not say, as in the previous example, that the sewage works could

cope with more, because they are mostly not designed to cope with them at all.

As for abatement costs, while these were generally not considered by the divisions

studied by Richardson et al., 68 there were circumstances in which they were. For

example, in relation to dangerous substances, those discharging very small volumes

would often be given similar limits to those emitting larger amounts since the abatement

costs per litre were lower for small volumes because manual treatment was possible.69

However, as Richardson et al. argue, if it is the case that large volumes (of dangerous

substances) typically issue from large firms, then the most efficient allocation is likely to

be to impose stricter standards on the larger volume discharger because large firms are

usually the lower cost abaters. 7° Finally, officers would typically set stricter consents for

new dischargers than for existing ones if the sewage works was near capacity. Existing

firms might have their consents tightened slightly, but the greater burden was borne by

the new arrival. This is one of the few occasions when the officers did justify their

action by reference to efficiency, arguing that new arrivals will usually be able to control

emissions at much less cost than existing firms who may have to install expensive bolt-

on equipment or make expensive process modifications.7'

2.4.3 Equity72

Richardson et al. comment that among the old water authorities, there was a clear

preference for similar limits for similar dischargers:

"If ten traders wish to discharge copper to a single works which is capable of
receiving lkg a day, it will be immaterial to the maintenance of overall effluent quality
whether the available capacity is divided equally between the ten or given entirely to
one. For the purposes of rendering the limits acceptable to industry, however, the first
alternative would be deemed clearly preferable. The officers understood the

pp.103-4.
69While this is efficient in the marginal cost sense, it may not, as Richardson et al. argue, be efficient in
the locational or damage cost sense. It assumes that damage costs of dangerous substances are less with
a lower volume; this is not true (pp.101-103) and hence a policy that was efficient in both senses would
set a stricter limit on the small volume discharger in this example.
"Richardson et al., op. cit., pp.54 and 103.
71Ibid., p.104.
72Many of the points made in relation to the NRA and equity will be relevant here. NB. the distinction
made there between equity in standard-setting and equity in enforcement. The latter will be dealt with
as part of chapter 6.
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Confederation of British Industry to favour similar limits for similar traders wherever
possible and they also believed that industry in general disliked the idea of differentiated
limits for firms operating within the same industry because of the alleged opportunities it
gave for unfair competition. In broad terms, therefore, most divisions felt constrained
by the emphasis on acceptability to adopt a policy of uniformity and to impose similar
quality limits for similar traders within their various catchments except insofar as they
could justify to the traders deviation from such a policy. 'Similar traders' in this context
connoted those who discharged effluents of a similar composition."73

Of course there was no uniformity of consent conditions nationally. The question which

must be addressed is whether this lack of uniformity is justifiable and the answer here is

clearly 'yes' - different sewage works have different capacities and trade effluent consent

conditions need to vary to reflect this fact. This justification can be seen in either

technical or economic terms. Claims that this is anti-competitive would probably be met

with the response that a trader is free to choose his location and trade effluent conditions

should be a factor in that choice.74

While the above quote, read alone, might appear to suggest that uniformity was the

norm within catchments, in fact it very much depended on the type of substance being

discharged. 75 First, particularly in relation to COD, firms were often allowed to

discharge as much as they liked as long as the sewage works could cope. % While this

means that the limits were not uniform, or more accurately, that there often were no

limits, it does not mean that there was a lack of equity - far from it, as each discharger

was equally free to discharge as much as they wished. Next, those discharging

exceptionally high concentrations or volumes of normal, treatable effluent were often

given stricter standards than others. As Richardson et al. note, this would only be

justifiable if such a discharge by itself posed a threat to the capacity of the sewage

works. 77 If there was no danger, such a policy would arguably be inequitable because

no good justification would be available for differentiation. Uniform quality standards

were the norm for the discharge of dangerous substances. However, some divisions did

individualise consents by varying quality standards according to the volume of toxic

substances discharged, so that exceptionally large volumes might attract a stricter quality

limit and small volumes a lower quality limit than the norm. 78 Again, this different

treatment may still be equitable if a good enough justification can be given. Locational

efficiency cannot provide such justification because "the discharge of untreatable metals

73Richardson et al., op. cit., pp.97-8.
74Ibid., p.99.
75Hence the final sentence of the quote: " 'Similar traders' in this context connoted those who
discharged effluents of a similar composition."
76Richardson et al., op. cit., p.100.
77/bid., p.101.
78Ibid., pp. 100-101.
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above a certain concentration could be said to impose the same damage costs per litre

whatever the volume of the discharge." 79 However, differentiation of toxic substances

limits according to volume might be justifiable on efficiency grounds if the abatement

costs are lower for the high-volume discharger. 8° If, as Richardson et al. state, large

volumes typically issue from large firms and large firms are typically lower cost

abaters," then differentiated limits will be equitable because dissimilar treatment can be

justified on efficiency grounds.

It is not just the volume and nature of the substance which might lead to a non-uniform

approach. As we noted earlier, new traders tended to be given different consents to

established traders. This non-uniformity will not however be inequitable because, as we

have seen, it can be justified on efficiency grounds.

The next task is to determine whether equity was actually realised in practice. The

answer is that it probably was, because as we saw above when looking briefly at

accountability, most divisions - whatever the substance of their approach towards setting

consent conditions - had produced some type of policy or guidelines to structure the

process. As Richardson et al. state:

"Typically, in the well-established divisions, a set of quality conditions (or limits as
they were usually callled) existed for most categories of discharge. The officers had
merely to determine the category, metal-plater or food-processor for example, and fill in
the appropriate limits."82

The limits set out in the policy would therefore act as an equitable starting point and

individualisation on the grounds listed above might then take place (ie. depending on the

capacity of the sewage works, the volume and nature of the substances discharged, and

whether the discharger was a newcomer). This has much in common with the IIMP

approach and contrasts with that of the NRA, where, even within regions, consent-

setting proceeds from the starting point of the receiving water rather than industrial

categories. Here, the capacity of the sewage works is obviously similarly the starting

point, but that is then divided up into notional limits for particular sectors.

2.4.4 Certainty

The amount of discretion in the setting and enforcement of trade-effluent consents is

arguably greater and less structured than in any other area, which is perhaps to be

791b1d., p.101.

81/b1d., p.103.

821b1d., pp. 95-6.
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expected given the age of the regulatory system in this area" and the quasi-private

nature of trade effluent disposal to sewer. As we saw earlier in the section on

accountability, policy guidance in relation to the settting of consents did exist within

divisions of the old water authorities, but not nationally. Guidance on enforcement was

not supplied in most divisions, which means that firms would be uncertain as to how

enforcement discretion would be exercised.

As for the alteration of trade effluent consents, by section 124 Water Industry Act 1991,

a sewerage undertaker must give the discharger two months notice before making an

alteration. Similar to the NRA, an alteration will only be allowed without the consent of

the discharger if it is two years since the initial grant of the consent or the previous

alteration. Under section 125, it is possible for an alteration to be made within this two

year period, but this will oblige the undertaker to pay compensation to the discharger

unless the variation was the result of circumstances which were not foreseeable when

the consent was granted or last varied. This 'hands-off period and the obligation to pay

compensation for exceptional circumstances which might have been foreseen, provide

dischargers with a stable and certain framework within which to make decisions on

investment in pollution control.

2.5 WASTE MANAGEMENT LICENSING

As I stated at the beginning of this chapter, I will be focusing here on the final disposal

of waste to landfill sites, although waste management licensing under Part II of the EPA

1990 obviously covers much more than this. I will be examining how waste regulation

authorities (WRAs) can be held accountable for their standard-setting and enforcement

decisions in chapters 4-6. There may be concerns about equity of treatment if some

WRAs are imposing different site-licensing conditions to others on similar sites. Lack of

consistency has been a problem in the past. As the Government's 1990 White Paper,

'This Common Inheritance' stated, "the standards of waste regulation vary

considerably. ,,84
 Proposed remedies were twofold. First, there was to be statutory

guidance: just as HMIP seeks to avoid the problem of inequity by way of the DOE

guide, the manual for inspectors and the various guidance notes, so WRAs will be led

83The Water Industry Act 1991 is only a consolidating Act - in practice, the system dates from the
Public Health (Drainage of Trade Premises) Act 1937, with subsequent amendments.
84Cm 1200, p.195.



60

towards consistency by the Waste Management Papers issued by the DOE. 85 Waste

Management Paper No.4, 'Licensing of Waste Facilities' is perhaps the most important

of these as it sets out guidance on matters such as the criteria to be considered in

granting a licence and the conditions to be attached to licences which are granted. The

second remedy involved the creation of regional groupings of WRAs with regular liaison

aimed at bringing about greater consistency in planning, licensing and enforcement. 86 In

relation to certainty, the above measures designed to create greater equity will also have

an impact on discretion, which can be one cause of uncertainty. The other main source

of uncertainty we have been mentioning is the ability to change licences. Section 37

EPA 1990 gives WRAs a much broader power to modify licence conditions than exists

for some other agencies we have looked at. This is probably due to the relatively

unstable and uncertain nature of landfill sites. Although there are, for example, no time

limits within which changes cannot be made and no provisions for compensation, there is

however a restriction in that WRAs cannot make changes which are likely to require

unreasonable expense on the part of the licence holder." This is likely to provide most

site operators with the stability they require.

As for efficiency, while the marginal cost aspect cannot really be applied in this context,

the locational aspect may be relevant. If, as it is argued, the geology of many parts of

the UK make the co-disposa1 88 of wastes possible, then it would arguably be inefficient

to require suitable sites to refuse commercial and industrial waste. If they were made to

do so, this would arguably be inefficient because it would be imposing control stricter

than necessary to maintain environmental quality.89

85Ibid., p.194. Note s.35(8) EPA 1990, which requires WRAs to "have regard to any guidance issued to
them by the Secretary of State with respect to the discharge of their functions in relation to licences."
Quaere the degree to which the words 'have regard to' make such guidance binding.
86Ibid, p.195. The creation of the Environment Agency should lead to even greater consistency.
87s.37(1)(a).
88The mixture of industrial and commercial solid and liquid wastes with biodegradable municipal
waste, the idea being that the two will react to form a harmless end-product. Needless to say this
approach is controversial. For a view in favour, see DOE, `UK Landfill Practice: Co-Disposal - Using
Nature's Techniques to Treat Difficult Waste', 1993.
89The forthcoming EC Landfill Directive appears to ban new co-disposal sites while allowing existing
ones to continue - see 233 ENDS Report (1994) 34.



CHAPTERS 3 -6

The Accountability of Environmental Agencies
An Introduction

This brief introductory section provides background information which is necessary for an

understanding of the structure of chapters 3 - 6 which follow.

To begin with, it will be useful to set out the various types of standard which are found in

environmental law. Emission standards prescribe 'end of pipe' limits which must not be

exceeded. Process standards lay down the type of technology, factory lay-out, manning

requirements, chimney heights etc.. BATNEEC is perhaps the best example of a process

standard, although the DOE guide on IPC emphasises that BATNEEC will often be

expressed as a performance standard. Performance standards are effectively a hybrid of

emission and process standards: the best process is set out, but rather than constrain firms'

choice and flexibility by imposing that process on them, it is simply required that they meet

the emission standard which that process yields.' Emission and process standards should be

distinguished from ambient standards such as air quality standards (AQSs) and statutory

water quality objectives (SWQ0s). 2 Like emission standards, ambient standards will often

lay down concentrations of particular chemicals which must not be exceeded. However,

rather than applying these at the end of a plant's pipe or chimney, ambient standards dictate

that such concentrations should not be exceeded in the receiving environment. An ambient

quality objective may be truly environmental (eg. a river which can support fish; a forest

undamaged by acid rain), or it may be health-based (eg. air quality which does not harm

health). Environmental quality objective can be used in terms of a present quality standard

which must be achieved, or it may be used in terms of a future target - in which case there

will be a date by when the objective must be achieved. An ambient quality standard is a

maximum concentration of one or more substances in a particular medium which must not

be exceeded if the environmental quality objective is to be attained.

'DOE, 'Integrated Pollution Control: A Practical Guide', 1993, para. 7.12.
2AQSs and SWQ0s will be discussed in detail in the chapters which follow.
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There are three principal ways of approaching pollution control. First, one can concentrate

on the means of controlling pollution without tying them directly to the end of

environmental quality. For example, emission or process standards can be set for each

plant. 3 The disadvantage of this approach is that it cannot guarantee a given level of

environmental quality: every plant may be keeping to its emission standard, but together,

they may be causing considerable pollution. Secondly, one can attempt to tie the means

directly to the ambient ends sought. In theory, this involves first deciding upon the desired

ambient environmental quality, and then organising such things as emission standards to try

to attain this ambient goal. The third approach is a hybrid of the first two and involves

setting both an ambient quality standard and setting process/emission - specifically

BATNEEC - standards. This hybrid approach avoids the problem with the first approach

that a given level of environmental quality cannot be guaranteed. It also avoids a potential

problem with the second approach, which is that one may wish to reduce emissions below

the level necessary to achieve the given level of environmental quality. This is achieved by

imposing the ambient environmental quality standard as a minimum and requiring firms to

use BATNEEC to go beyond this. It is, for example, arguably the best approach for

controlling dangerous substances in water. With dangerous substances, it means that a

minimum level of environmental quality is guaranteed and, because one cannot be sure

whether this is a safe level, that firms must aim to achieve below this by employing

BATNEEC.

Historically, our regulatory system of air pollution control has tended to follow the first

approach and our regulatory system of water pollution control the second. 4 However,

while water authorities did use quality objectives as an aid to setting individual standards,

these objectives were relatively flexible and were administrative rather than legal in form.

Recently, we have seen a shift in both air and water pollution regulation towards the use of

formalised, legal quality standards. 5 From now on, individual emission standards are likely

to be firmly linked to these legal ambient quality standards, 6 not least because of the

increased possibility of legal challenges, which I will be discussing in chapter 4. While much

of our system of pollution regulation is therefore now based on the second approach,

3These emission or process standards may be of an 'ordinary' type or they may reflect eg. BATNEEC (best
available techniques not entailing excessive cost).
4See Macrory, 'Environmental Law: Shifting Discretions and the New Formalism', in Lomas (ed.),
Frontiers of Environmental Law, 8 at pp.9-10, and Richardson et al., Policing Pollution, pp.52-3.
5These will be addressed in detail in the next chapter.
6Recent Government thinking on air pollution control confirms this - see DOE, 'Improving Air Quality',
1994.
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pollution control under part I of the EPA 1990 adopts the third approach above. Even

though the EPA regime reflects the third approach, the link between the two parts of the

hybrid is far from certain; for the most part, the regulatory authorities have failed to set out

the precise relationship between BATNEEC and environmental quality objectives.

Bearing in mind these general approaches to pollution control, the functions of

environmental regulatory agencies can be split into three: first, the setting of ambient

standards; second, the setting of process/emission standards and third, the enforcement of

those standards so that the ambient targets are achieved. In looking at the accountability of

environmental agencies, I will largely be following this framework. In chapter 4 I will be

examining how agencies are held accountable for their ambient standard-setting decisions;

chapter 5 will explore accountability for process/emission standard-setting decisions; and

chapter 6 will be concerned with accountability for enforcement decisions. However, in the

next chapter, chapter 3, I will first be examining general accountability mechanisms which

cannot be tied to any of these particular agency functions.



CHAPTER 3

The Accountability of Environmental Agencies
I General Accountability

Accountability connotes external pressure of some kind, and may be either ex ante or ex

post. Ex ante accountability involves agencies receiving an account. If this is not required

by law, this is arguably an example of responsibility rather than accountability. Ex ante

accountability is normally considered in the literature under the heading 'participation', and I

will be using the two terms interchangeably. Ex post accountability may mean one of two

things: firstly, there is the narrow sense of being obliged to render an account; next there is

a wider meaning, involving a threat (eg. of bringing a private prosecution) which may be

carried out if the agency's actions are found to have fallen short of a desired goal.

In the chapters which follow, I will primarily be concerned with how agencies may be made

accountable to industry and individuals or environmental organisations' on a direct, 2 day-to-

day and active basis. This is in contrast with more selective, intermittent accountability

mechanisms such as Select Committees and passive mechanisms such as registers - which

are considered briefly in section 3.1 below. It is also in contrast with 'indirect' mechanisms,

which cannot be directly controlled by pressure groups or industry; these are considered in

section 3.2. One could of course, compartmentalise the various mechanisms in a different

way - comparing for example mechanisms which, by-and-large, ensure accountability for

policy (eg. Select Committees and ministerial responsibility), with those which ensure legal

accountability (eg. judicial review), and those which secure financial accountability (eg. the

National Audit Office). Thus, Lord Diplock has commented judicially:

"It is not, in my view, a sufficient answer to say that judicial review of the actions of
officers or departments of central government is unnecessary because they are accountable
to Parliament for the way in which they carry out their functions. They are accountable to
Parliament for what they do so far as regards efficiency and policy, and of that Parliament is

I To avoid repetition, I will be using environmental group to include individuals or vice-versa. Where there
is some difference in the position of the two, I will point this out.
21e. an accountability mechanism which can be used directly by such groups - as opposed to an indirect
mechanism which can only be directed by someone else.
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the only judge; they are responsible to a court of justice for the lawfulness of what they do,
and of that the court is the only judge."'

However, for the purposes of this study, the mechansisms I will be spending most time

examining are the ones which enable pressure groups and industry to hold agencies to

account. Most of these are 'legal' in that they are provided for in legislation, but not all

involve the courts, so legal accountability in the sense used by Lord Diplock is not an

entirely appropriate classification for my purposes.

3.1 PASSIVE MECHANISMS AND INTERMITTENT MECHANISMS

The NRA and HMIP are held accountable to Parliament for financial management by the

National Audit Office and the Parliamentary Accounts Committee. 4 These are intermittent

examinations. Other intermittent accountability mechanisms include the Select Committees

and the issuing of annual reports. Select Committees which consider environmental matters

include the House of Commons Select Committee on the Environment and the environment

sub-committee of the House of Lords Select Committee on the European Communities -

although the latter sub-committee has been disbanded. 5 The NRA, HMIP and WRAs all

issue annual reports: the NRA is under a duty to arrange for the laying of such reports

before each House of Parliament and to ensure that they are published in a manner

considered appropriate by the Secretary of State; 6 under section 67 EPA 1990, WRAs are

also under a duty to publish annual reports; HMIP is not placed under a duty to publish a

report - presumably because it is felt that as a division within the DOE, it is sufficiently

accountable. The same cannot be said of local authority air pollution departments, which

are also free from such a duty. If HMIF' or a local authority does issue a report, this should

arguably be regarded as a form of responsibility rather than accountability, as it is not

specifically required by law. One should also mention sewerage undertakers, who, as public

companies, are required to issue annual reports as a matter of company law. However,

3R v IRC, ex p. National Federation of Self:Employed and Small Businesses Ltd [1982] AC 617.
4See eg. 'Financial Management and Control in the National Rivers Authority', 23rd Report, Committee of
Public Accounts, HC 216, Session 1991-2; and NAO, 'Control and Monitoring of Pollution: Review of the
Pollution Inspectorate', 1991.
5215 ENDS Report (1992) 26. Only the sub-committee has been disbanded; the HOL Select Committee on
the European Communities remains in existence and is still able to examine European environmental
proposals.
6s.187 Water Resources Act 1991; for details of the NRA's 1991/2 annual report, see
211 ENDS Report (1992) 6.
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these reports are issued for the benefit of shareholders, not the environmentally concerned

public, and the amount of environmental information is limited.7

One of the most significant instruments for accountability is the 'register'. All of the

pollution control bodies are required to keep registers which are open to the public, with

details of applications, consents/licences/authorisations, monitoring data, infringements etc..

Of course, precisely what is required varies according to the agency - and the respective

Acts and corresponding regulations should be consulted for the details. 8 The real exception

is the water and sewerage companies. Under section 196 Water Industry Act 1991, they

are required to maintain registers of trade effluent consents that are open to the public.

They are not, however, required to provide details of any monitoring information. Indeed,

it is a criminal offence under section 206 WIA 1991 for an employee of a sewerage

undertaker to disclose a firm's sampling information. Friends of the Earth launched a

significant campaign on the secrecy of discharges to sewers in 1992. 9 However, the

Environmental Information Regulations 1992 10, which are designed to implement EC

Directive 90/313 on Freedom of Access to Information on the Environment, may be of use

here. Despite being private companies, after the Griffin case, the water services companies

probably are covered by the regulations." However, there remains some doubt as to

whether information on sewers amounts to 'environmental' information as such.

Finally, it is to be hoped that the ability of companies to apply to have certain information

excluded from any of the above registers on the grounds of commercial confidentiality 12 will

not succeed as a cloak to exclude public scrutiny: if such exemptions become commonplace,

the accountability potential of the registers will be severely curtailed. It should also be

noted that, like annual reports, registers are, in themselves, 'passive' accountabilty

mechanisms. However, they are a crucial tool in active mechanisms such as private

prosecutions and judicial review. As we shall see, material entered on the registers should

make these actions more straightforward.

7See eg. 209 ENDS Report (1992) 4.
8Eg. s.20 EPA 1990 and SI 1991 No. 507; s.64 EPA and the Waste Management Licensing Regulations, SI
1994 No. 1056, and circular 11/94; s.190 WRA 1991 and SI 1989 No. 1160.
9 See 'The Secret Polluters' (1992) 16 Earth Matters 10; see further 210 ENDS Report (1992) 4.
1 °SI 1992 No. 3240.
"Griffin and Others v South West Water Services, 236 ENDS Report (1994) 38-9.
12 See eg. s.22 EPA 1990.
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3.2 INDIRECT, DAY-TO-DAY, ACTIVE MECHANISMS

HMIP, the NRA, and perhaps to a lesser degree, sewerage undertakers, are all politically

accountable for their decisions to Parliament via the minister (and Select Committees,

considered above). WRAs and environmental health officers responsible for APC are

locally accountable for their decisions to the elected members on the council. Both are

good examples of indirect (for the most part), ongoing, active accountability mechanisms.

I begin with the doctrine of ministerial responsibility which is in theory central to the

accountability of the former three bodies. The traditional treatment of the doctrine tends to

conflate the supervisory element, with the reactive, accountability par0 3 And yet one does

not necessarily entail the other, since managerial supervision can exist without answerability

to Parliament and vice-versa. The Scott Inquiry into the 'arms to Iraq' affair and recent

controversy over prison management have revealed the weakness if not the fiction of the

supervisory element of ministerial responsibility. The reactive part of ministerial

responsibility may be direct or indirect. The engine of ministerial responsibilty may be set in

gear voluntarily (eg. with a statement to the House), or in reply to a parliamentary question

prompted by the MP's own interest. In other words, neither of these need be in response to

'outside' requests, and ministerial responsibility is indirect. If on the other hand, ministerial

responsibility is set in motion by outside pressure, it takes on something of a 'direct' flavour.

For example, industry or pressure groups can write direct to ministers, or to their MPs (or,

in the case of eg. Friends of the Earth, encourage their members to do so) who may then

write to the minister or table a question in the House. The minister may then provide

information or give reasons for the course of action taken (what Colin Turpin has termed

'explanatory' accountability) and may also undertake to remedy any "errors or defects of

policy or administration, whether by compensating individuals, reversing or modifying

policies or decisions, disciplining civil servants, or altering departmental procedures" (which

he calls 'amendatory' accountability). 14

In practice, the limitations of parliamentary questions (the lack of a requirement to reply to

such questions, the often cursory and obfuscatory nature of replies and the lack of effective

sanctions other than political embarrassment), the yielding of Parliament to parties (a party

with a majority is unlikely to have its policies censured by Parliament), and the extreme

13 See Day and Klein, Accountabilities: Five Public Services, p.33.
14-r,imp— in, 'Ministerial Responsibility: Myth or Reality', in Jowell & Oliver (eds.), The Changing
Constitution, 53 at p.57.
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rarity of ministerial resignations - mean that reactive ministerial responsibility is, like its

supervisory cousin, an extremely attenuated form of accountability. 15 The final point to

note is that the strength of both elements of ministerial responsibility is likely to be further

eroded by the existence of quangos or non-departmental public bodies (NDPBs) as they are

now often called. 16 Whereas HMIP is a division within the DOE, the NRA is a quango and

sewerage undertakers are privatised companies. With quangos and a fortiori with private

companies exercising public regulatory functions, the supervisory element of ministerial

responsibility is necessarily diminished because they are intended to be independent bodies

operating at arms'-length of government. As a rule the quango is responsible for

operational matters and the minister and the government department remain responsible for

policy. However the lines between the two are seldom clear-cut, which means that the

reactive element of ministerial responsibility may also be weakened because a minister will

often be able, with some justification, to claim that a matter is operational rather than one of

policy.

What then of the machinery of political accountability at local level which will apply in

respect of local authority APC and waste regulation? The important point to note here is

that local government accountability is very different to that of central government. In

central government, civil servants are accountable to ministers who are in turn accountable

to Parliament. In local government, council officers are accountable - not to individual

council members who are in turn accountable to the remaining members - but to all the

elected council members as a corporate body. And the members of this corporate body are

actually involved in government - unlike central government where the minister is part of a

government which is separate from Parliament. The corollary of this is that while in central

government, government accounts to Parliament, in local government, since government

and parliament are effectively one, council members account thereafter to the local

population - by providing access to information, through council meetings, and ultimately,

in elections.

The accountability of council officers to members is predominantly indirect in that officers'

policy decisions and operational actions will be routinely supervised by members of the

council. Nevertheless, it may become more direct if an individual complains to the council

and the council then addresses this complaint to the relevant officers. It may also become

more direct if an individual is present at the meeting of the council or the relevant

15 See further Harden & Lewis, The Noble Lie, and Marshall (ed.), Ministerial Responsibility.
16Quasi autonomous non-governmental organisations.


