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ABSTRACT

In later Anglo-Saxon England, executed offenders and, probably also, other social deviants
were separated from the rest of the community in death. They were buried in cemeteries far
from settlements but in raised landscapes which would have been visible from frequented
areas — so-called ‘execution cemeteries’. However, from the second half of the eleventh
century, these deviant cemeteries appear to have fallen out of use. This thesis seeks to
discover where criminals where buried after the Norman Conquest and examines the
influences behind the changes in funerary treatment of judicial offenders. Numerous
published excavation reports and databases were analysed for evidence of funerary deviance
- i.e. any trait unusual for normative Christian burial - but with particular focus on evidence
for decapitation or for individuals remaining bound at the wrists at the time of interment,
both of which are the most direct indicators of potential execution. While 343 individuals
were buried in Anglo-Saxon execution cemeteries - sixty-two of these decapitated and
seventy-three potentially bound - only three such deviants could be identified from the
Anglo-Norman period. To inform on this transformation in burial tradition, historical
evidence, particularly legislation and historical chronicles, were used to aid in an
examination of capital punishment from c.850 to c.1150 to better understand the treatment of
judicial offenders from conviction to execution. Using both the written and funerary
evidence, it is argued that that capital punishment was modified but did not cease to be used
after the Conquest and that offenders executed under Norman rule were buried among and
in the same manner as other members of the Christian community. The influences behind
these changes in the treatment of criminals around the event of the Norman Conquest were
not simply a result of the transition to Norman rule but were also a reaction to theological

developments occurring in European Christianity.
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Figure 4.20. Plan of the cemetery at All Saints’ Church, Barton Bendish with decapitated
skeleton no. 293 highlighted (from Rogerson and Ashley 1987, 6). ......ccccecvverirenieriecirieinnens 125
Figure 4.21. Individual 1589 from St Andrew’s Fishergate was decapitated and buried supine
and W-E with the head pillowed by stone (Stroud and Kemp 1993, 154)......ccccervevrererereensnn 126
Figure 4.22. Skeleton 232 from the cemetery at St Nicholas, Lewes displays sharp force
trauma to the skull which most likely occurred in combat (Barber and Sibun 2010, 33). ....... 127
Figure 4.23. A scene from the Bayeux tapestry with three of the five decapitations in the
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Figure 5.1. Pierpont Morgan MS M.736 f. 12v, from Miscellany on the life of St. Edmund. Bury
St. Edmunds, England, ca. 1130, depicts King Edmund being led by the Danes to his death
with his hands bound in front. ©Morgan Library, New York...........ccccooeviriinincinninieeneeeee 135
Figure 5.2. Skeleton No. 4 buried in the execution cemetery at Meon Hill (Liddell 1933, Plate

Figure 5.3. Burial B3gg from St Oswald’s Priory, Gloucester demonstrates the arm position
with the hands folded over the pelvis (Heighway and Bryant 1999, 210). ......cccccecerererennenne. 137
Figure 5.4. Burial 48 from the execution cemetery at Sutton Hoo was probably bound at the
wrists at the time of burial and it is suggested by the excavators that the individual may also
have been bound at the feet. (Carver 2005, 341). ...c.ccceeieierierieierrieieie e etesre e sre e seeseens 139
Figure 5.5. Skeleton S277 from the execution cemetery at Staines displays (Hayman and
REYNOLAS 2005, 221). ..cuveuiieieiieiiiiiiesieieie ettt ettt sa et et seebestessessese s e e eseeseeseesessessesens 140
Figure 5.6. Sex Ratio Among Bound Anglo-Saxons. Graph demonstrating the sex ratio among
individuals buried with wrists bound at Anglo-Saxon cemeteries. .........cc.ceceveverienienirerennenn 141
Figure 5.7. Age Range for Bound Individuals. Graph demonstrating the age range among
individuals buried with wrists bound at Anglo-Saxon cemeteries. .........c.cccecererrenercceneennenne 142
Figure 5.8. An illustration of Skeleton No, 7 from Meon Hill shows the hands crossed slightly
off-centre of the body (Liddell 1933, 134) «..veveiriririiieieieeee e 143
Figure 5.9. Grave 159 from Guildown containing an individual buried prone with the hands
together behind the back (Lowther 1931, Plate XII).......cccocectrueirieninenininieeieereeeeeeceeeee 144
Figure 5.10. Individual 27 from Stockbridge Down was buried with arms crossed at the wrists
behind the back (Hill 1937, Plate IX).......ccccocuerieieieieiiisiesieieeeeeeee et saens 145
Figure 5.1. BL MA Harley 603 f. 59, c. 1000 x 1050, depicts the execution of Christians by
decapitation. The individuals being decapitated has his hands bound in front of his body.
©British Library, LONAOMN .......ccociiiiiiiiiiieeee ettt sttt e 146
Figure 5.12. BL MS Cotton Claudius BIV f. 59r, c. 1025 x 1150, depicts a baker being hanged in
the running noose style. ©British Library, London..........ccccoeiviiiiiiniinieieeceeeeceeee 146
Figure 5.13. Burial 38 from Sutton Hoo would probably have had to have been bound in some
fashion at the time of burial for the corpse to have maintained such a contorted position
through decomposition (Carver 2005, 321, 326).....ccccccveirueirieririeieieieeeriesesiesesee e sseene 147
Figure 5.14. Direction of Bound Burials. Graph showing the distribution of grave orientation
for bound individuals in Anglo-Saxon execution cemeteries. ..........ceccevereererersieneneenennenne 148
Figure 5.15. A selection of arm positions from the cemtery at St Andrew’s Fishergate. These
skeletons display the more common arm positions found in medieval Christian cemeteries:
(from left to right) arms extended by the sides, arms bent with the hands folded on the chest,
arms crossed over the pelvis, arms extended with the hands folded over the pelvis, one arms

extended and the other across the stomach and finally a more ‘modest’ variation on the
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Figure 5.16. Skeleton 251 from the leper hospital at St Mary Magdalen, Chichester was buried
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Figure 5.18. An illustration by Matthew Paris in Corpus Christi College, Cambridge, MS 16
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Figure 6.1. The triple burial of Skeleton Nos. 167, 168 and 169 buried in the execution
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Figure 6.2. Age Range for Prone Individuals. Table demonstrating the distribution of age
ranges for prone burials in execution CEMELETies. ........cceviriririerierieiiinerereneree et 171
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Figure 6.4. A close-up of the prone and crounched decapitated individuals seemingly buried
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Figure 6.5. Individual 48 from Sutton Hoo (left) (Carver 2005, 330, 341) and Individual 277
from Staines (right) (Hayman and Reynolds 2005, 225) were both decapitated and buried

Figure 6.6. (Left) Skeleton S442 from Staines was buried semi-flexed on the right side and
under 441 (Hayman and Reynolds 2005, 225). (Right) Burial 34 from Sutton Hoo was buried
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Chapter 1

INTRODUCTION

On the morning of 30 April, 1076, Waltheof, an Anglo-Saxon earl who had been sentenced to
death by William the Conqueror, was led from his prison cell in Winchester, where he had
spent the past year, to his death. He was taken to a hill outside of the town walls in the early
hours of the morning so that the Anglo-Saxon townspeople were not aware of the execution
and could not come to his aid. There he was allowed to pray before his death; but as he lay
face down on the earth reciting the Lord’s Prayer, the executioner became too worried about
the potential for a villager revolt, and he brought his sword down upon Waltheof’s neck,
severing his head mid-prayer. The corpse was then thrown in a ditch and hastily covered
over.

Waltheof, Earl of Northumbria, was an Anglo-Saxon who initially rebelled against
the invaders in the North but then, supposedly, ingratiated himself with the incoming
Frenchmen after the Conquest, to the extent that he married the daughter of a Norman
count. However, he soon became involved in a plot to overthrow the king, William I, which
was primarily led by other Normans. His exact involvement with the plot differs according to
the source consulted - the Anglo-Saxon Chronicle D and E straightforwardly stated that he
was an accomplice, while the twelfth-century historian Orderic Vitalis claimed that he was
caught with the traitors while actually trying to dissuade them from their treachery - but
regardless of the specific scenario, he was convicted of treason and sentenced to death. Many
of the dramatic elements in the depiction cited above of Waltheof’s death come from Orderic
Vitalis’ record of the execution. Orderic is the only historian to write in detail about the
actual execution and his ultimate goal was to present Waltheof as innocent, humble and
pious, to justify the saint cult which later developed around him. This is why it is important
that he was said to have been killed in the middle of prayer, humbly prostrated on the
ground. Orderic even includes the slightly unbelievable detail that Waltheof’s severed head
finished reciting the Lord’s Prayer before expiring (Chibnall 1990, 321-23; Appendix B no. 24).
As fantastical as some elements of Orderic’s account are, all accounts concur that Waltheof
was executed by beheading.

The execution of Waltheof, just ten years after the conquest of England, is
particularly relevant to the topic of judicial punishment. Waltheof was the only Anglo-Saxon
involved in the plot and he was the only member of the traitorous party to have been
executed. The Anglo-Saxon Chronicles D and E wrote of the traitors involved in this event

that ‘Some of them were blinded, some of them were banished, [Some were brought to



2 Introduction

shame]". So all traitors to William were laid low’ (Garmonsway 1972, 212; Appendix B no. 23).
However, the death of Waltheof was recorded separately in the following year’s entry: ‘Earl
Waltheof was beheaded at Winchester [on St Petronella’s day], and his body conveyed to
Crowland, [where he is buried]* (Garmonsway 1972, 213). It is intriguing that Waltheof was
the only accomplice executed, while Earl Roger of Hereford, the leader of the coup, served
out the remainder of his life in imprisonment. In fact, Waltheof is the only lord known to
have been executed during the entire reign of William 1.

According to Orderic, this contrast in punishment meted out to Roger and Waltheof
is a matter of cultural traditions of justice. He records Waltheof himself as having said that,
‘the law of England punishes the traitor by beheading’ (Chibnall 1990, 315). Orderic implies
that in each case William prescribed a punishment that accorded with the legal traditions of
each party. As will be seen in Chapter 2, Anglo-Saxon law did punish traitors with death, and
it is very possible that exile and imprisonment were far more common punishments in
eleventh-century Normandy. However, is this situation as straightforward as presented by
Orderic Vitalis? Probably not. Orderic was writing with the hindsight of roughly a century.
However, his explanation for the difference in treatment of the two traitors of different
backgrounds raises important questions: would both the Anglo-Saxons and the newly settled
Normans have understood this statement of justice?

The late medieval historian Esther Cohen (1989, 410) wrote that:

Modes of execution could not be changed without impairing their very usefulness as
tools of communication between rulers and ruled. The ritual was worthless unless people
knew and understood its symbolism. It had therefore to remain grounded in popular

tradition, and this tradition had nothing to do with learned jurisprudence.

Would the Anglo-Saxons have viewed Waltheof’s execution as a just punishment which was
‘grounded in tradition’ or as a terrible act used to further symbolise William’s conquest over
them? Would the Normans have known about the Anglo-Saxon tradition or would William
have seemed more lenient toward his own people, perhaps encouraging further opposition
from traitorous Normans? There is often not enough detail in the historical sources to
provide full answers to these sorts of questions, yet the questions themselves highlight the
fact that there was a period between an Anglo-Saxon legal system with clearly developed
penal traditions and the gruesome executions of the later medieval period where two
separate cultures and legal systems were trying to co-exist under the same king. This thesis
aims to look at that period and how the merging of Anglo-Saxon and Norman cultures

affected the treatment of criminals. It also intends to use the modifications in the

1 The portion in brackets was recorded in the D version only.

2 The portion in brackets was recorded in the D version only.
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punishment of criminals as a case study for examining larger themes around the impact of
the Norman Conquest.

It is imperative at this point to note that this study will not delve too deeply into
French Norman culture. The first reason is that research on Normandy pre-1066 is still
somewhat limited. Scholars have more often focussed on eleventh- and twelfth-century
Normandy and its relationships with the conquered territories of England and Italy (Bates
1982, xi-xix; Bates 1994, 19; Nelson 2011, 3-15). This is not to suggest that there is no current
scholarship on early Normandy, but what exists, and particularly what exists in English, has
been largely socio-politcally focussed on the development and progression of Norman
society. The second reason that I have not searched extensively for as many of those limited
studies on early Norman justice, punishment and funerary tradition as I could find is that the
role of the ruling Normans in England was completely different to their role in Normandy.
William left Normandy as ruler of a duchy which had only existed since gu and arrived in
England to claim kingship over a territory with a royal seat and authority which had been
developed over centuries. There is, thus, a huge distance in the scale of power from one
position to another, which means that the administration of justice is not necessarily directly
comparable between the two. Since this PhD is focussed on the comparison of Anglo-Saxon
and Anglo-Norman judicial punishment, I have concentrated largely on changes identified in
contemporary English sources and by Anglo-Saxon and Anglo-Norman scholarship.

Punishment is a useful focus for analysing legal changes, as it is the physical
manifestation of justice on the bodies of criminals (Richards 2003; O’Keefe 1998).
Punishment is also generally reserved for the worst offences, and thus its study provides
insight into both the cultural perspective on crime and judicial control over society.
However, in a society in which religion is deeply entwined in state affairs, the concepts of
malefactor and sinner are fairly indistinguishable. Therefore, there was also a heavy Christian
element to punishment working alongside political force. During the entire early medieval
period examined in this thesis - from c. 850, after the conversion to Christianity and the
development of kings in the Anglo-Saxon kingdoms, to c. 1150, around the reign of Stephen I
but before the major legislative and administrative changes of Henry II - both judicial control
and ecclesiastical influence on the customs and structure of daily life in England were
constantly progressing and changing. Although impossible to fully disentangle, this thesis
will attempt to separate the motives behind the political and religious influences on changes
in the punishment of criminals in order to fully understand the impact of the Norman
Conquest on justice.

In order to achieve these overarching aims, there are a number of other themes
which must be considered. The place of punishment in the extant legislation and the

practical role of legislation in early medieval society must be examined. It is important to
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understand how royal justice functioned in practice and how much control early medieval
kings actually had over society to fully explore the use of punishment. It will be seen that
there is a clear progression of increasingly centralised justice throughout the Anglo-Saxon
period and continued by the Normans. Associated with the extent of royal authority is the
involvement of the Church in legislation and judicial administration. Throughout the Middle
Ages members of the clergy held influential positions in the royal court, which certainly
impacted the decisions of reigning kings differently.

Different methods of execution will also be examined individually to understand
their role in changing perspectives on capital punishment. While it is easy to group all
methods of execution, and even corporal punishment, together as ‘gruesome medieval
tortures’, reliance on certain punishments over others reveals not only judicial trends but
also cultural traditions. For instance, the choice to decapitate or hang a person would likely
not have been a spur of the moment decision but would have been embedded in a deeper
custom or ideology surrounding both punishments. Equally important to understanding the
subtle differences between punishments, is exploring how they might have been perceived by
the greater community. Assuming that symbols of justice such as execution were aimed at an
audience, it is crucial to consider not just the decisions of the judge but the reception of the
audience. This thesis explores not just what punishments were used in early medieval
England but why they used as well. Since this study examines individuals punished by royal
administration for judicially mandated offences, there is an overt judicial focus; for certain
topics and questions presented in the following pages there may be other less pragmatic
interpretations, such as the influences of or beliefs regarding the supernatural, magic and
other folklore. My intention is not to suggest that these factors were nonexistent or not
important, but rather to emphasise the judicial motivation for the events around the Norman
Conquest.

A variety of factors determine the form of judicial discipline - the crime itself, the
status of the criminal, the personal temperament of the dispenser of justice, public opinion,
beliefs about sin and the afterlife — and it is important to recognise not only that these forces
simultaneously influenced punishment but were also interwoven with and affected each
other. One of the main issues faced when studying early medieval? execution is, as so often is
the case, the available evidence. There are two main types of evidence: the written record,
which mostly falls into the three categories of legislative, historical and ecclesiastical, and the
bioarchaeological evidence, the primary focus of which is osteological information and

funerary rituals. These two types of evidence also relate to either side of the actual execution.

3 There is debate about where exactly the period immediately after the Norman Conquest falls on the
medieval time spectrum, but for the purposes of this thesis it will be classed as early medieval.
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Most of the written evidence discusses what acts are viewed as judicial offences or
sins and how many of these offences were meant to have been punished, both in this life and
the afterlife; however, there can be a fairly big difference between how a crime is intended to
be punished according to legal ideals and how it is effectively punished in reality.
Unfortunately, accounts which discuss both the offence committed and the ensuing judicial
punishment are limited in this period (Appendix B provides a compilation of historical
records of crime and punishment in the Anglo-Saxon and Anglo-Norman period; it is not
exhaustive, but it is representative of the amount and quality of accounts available). The
bioarchaeological evidence, on the other hand, provides evidence of the aftermath of
execution, though it cannot always reveal the exact circumstance of death. Knowing where
and how the offender was buried provides evidence about how sin and criminality fit into
popular social customs and religious beliefs. Chapters 2 and 3 will examine the scholarship
on these two forms of evidence. Chapter 2 (Crime and Punishment) examines primarily the
legal history of early medieval England, the crimes which may have been punishable, and the
practical role of the law in society. Chapter 3 (Death and Burial) examines early medieval
burial customs and the identification of deviant burials, focusing particularly on the burials
of individuals who had been executed.

Both the historical and archaeological evidence provide information about the actual
execution - the historical evidence gives an idea of the type of punishments which might
have been faced but cannot confirm whether those punishments were practiced in reality,
whereas the osteological evidence can sometimes illuminate the method of a person’s death,
but is limited by the need for this to have resulted in wounds which impact the bone as well
as by the vagaries of preservation. In combining these two forms of evidence it is possible to
approach a fuller understanding of what methods of execution were actually practiced, for
which crimes and criminals they were used, and their wider place within cultural traditions.
Chapter 4 (Decapitation) examines the osteological evidence for decapitation before and
after the Conquest, and relies on examples in historical documents to help provide a cultural
context for the practice. Chapter 5 (Captivity as an Indication of Execution) examines the
position of crossed arms in deviant burials and uses the references to capital punishment in
the historical sources to hypothesise what sort of execution methods might be represented in
the grave by the binding of the offender’s wrists prior to burial. Chapter 6 (Alternative
Deviance: Prone, Multiple, and Isolated Burial and Non-normative Orientation) considers
whether other forms of unusual, or deviant, burial, such as prone burial and burial in
locations isolated from the rest of the community, might also reflect the burial of criminals
or rather represent social or religious punishment of deviants. It will become clear that both
judicial and social crimes often had different levels of severity in the eyes of medieval

communities than they do today. For instance, theft was punished much more severly than
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murder in Anglo-Saxon society and suicide does not seem to have had such extraordinarily
sinful connotations as it did by the post-medieval period.

Chapter 7 (The Execution Ritual), endeavours to recreate what might have occurred
during the moment surrounding the actual execution, that is to say, the execution ritual.
Later medieval and early modern scholars such as Esther Cohen (1989), Danielle Westerhof
(2007; 2013), Henry Summerson (2001), and Katherine Royer (2003; 2007) have examined in
detail the execution ritual and the political and social significance of the corporal signifiers
involved in capital punishment. Until very recently, however, there was a dearth of similar
studies of such practices in the Anglo-Saxon and Anglo-Norman periods. This was primarily
because of the type and detail of the historical sources available for the earlier as opposed to
the later medieval and early modern periods. Trials and subsequent punishments were
recorded in much greater detail from the thirteenth century, allowing for a much more
substantial analysis of later medieval execution by modern scholars.

Recent studies of execution during the Anglo-Saxon and Anglo-Norman periods have
tended to focus largely on one particular body of evidence. Legal scholars, such as Paul
Hyams (2001; 2003), Tom Lambert (2012a), Barbara O’Keefe (1998) and Lisi Oliver (2001;
2008), have attempted to contextualise Anglo-Saxon legislation and systems of punishment
within Anglo-Saxon society. For instance, Lambert (2012a) proposed that there is a
distinction between the ‘prohibitive justice’ for crimes penalised by death or mutilation, such
as theft, and ‘protective justice’ for crimes such as homicide, which usually only requires
compensation. The study is enlightening of the Anglo-Saxon mind-set regarding the severity
of crime, but its scope does not account for the actual execution of the punishments
prescribed in the laws.

A recent volume edited by Jay Paul Gates and Nicole Marafioti (2014) collected
interdisciplinary papers by a number of scholars in the field of crime and punishment in early
medieval England. The volume was a tremendous effort toward advancing our understanding
of crime and punishment in Anglo-Saxon England; however due to the nature of edited
volumes, the papers still felt isolated within their own fields (Mattison 2014). For example, Jo
Buckberry (2014) provided extensive detail on how to osteologically recognise corporal and
capital punishment; however, as the article was written for a non-osteological audience, it
clearly demonstrates the need for collaboration between archaeology and history but does
not have room to add anything new to the discussion on Anglo-Saxon punishment. Gates’
contribution to this volume (2014, 165-80) and also his previous research (2012) examined the
motivation and tradition behind decapitation and discussed how execution becomes a
powerful political symbol; however, his message was that the meaning behind this symbol of
justice was widely enough understood that it would have added to a literary account of the

death of a criminal, regardless of the actual mechanism of death. While this concept is
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essential to understanding historical references to execution, the paper also steers away from
making any commitments about execution in practice.

Marafioti’s (2014, 113-30) contribution possibly comes closest to thinking about the
actual ritual of execution, by considering in greater depth some of the players. The paper
considers the theological consequences for the souls of judges for condemning someone to
death. Marafioti’s work (2009; 2014) has dug a bit more deeply into cultural perceptions of
execution and what was actually going on, or believed to be going on, in the moments
surrounding the event of actual execution. Chapter 7 considers the above-mentioned
research and valuable contributions from other scholars of early medieval punishment to
help combine legal, theological, historical and archaeological evidence in an attempt to come
as close as possible to recreating the execution event in order to better understand the
political signs of capital punishment and the community reception of those signs.

Chapter 8 (Corporal Punishment) takes a brief respite from execution to look at
corporal punishment. Like capital punishment, but unlike other penalties such as fines and
exile, corporal punishment is permanent. During the tenth and eleventh centuries, corporal
punishment developed from a separate punishment for entirely different crimes, to a less
severe alternative to execution, to the punishment preferred over execution. The relationship
between the corporal and capital punishment exemplifies many of the political and religious
changes occurring around the Norman Conquest.

Chapter 9 (Earthly and Heavenly Judgement) examines the relationship of legal
judgement with the perceived consequences of execution on the immortal soul. The chapter
brings together a number of themes from previous chapters to show how both developing
royal justice and Christian beliefs, although not always in harmony, brought about change in
eleventh-century England that is reflected in the treatment of criminals. There was a general
trend toward increased use of corporal punishment from the eleventh century which seems
to have been supported by both the inclusion of Norman punishments to the Anglo-Saxon
legal practices and the encouragement by clergy of the application of the concept of penance
to royal justice. A change in burial location which resulted in increased inclusion in the
community of the dead for criminals was also a consequence of both socio-political and
religious factors: namely, the restructuring of communities following the Norman Conquest
and growing ecclesiastical concern for providing second chances for salvation, which
ultimately developed and led to the creation of Purgatory. While the developments in
Christian ideology seem to have begun even before Norman invasion and settlement, the
manifest changes in the treatment of criminals, c. 850-150, were certainly aided by

transformations in royal justice which occurred because of the Norman Conquest.






Chapter 2

CRIME AND PUNISHMENT

There are two main, and often disparate, bodies of evidence for early medieval judicial
punishment: historical records, including legal documents and historical accounts of
punishment, and archaeological evidence. Legal documents reveal select information about
which sort of crimes were punished and more limited information as to what those
punishments might have been. The intention of the early medieval laws and the extent of
their use as a practical code of justice are not fully understood. One of the main questions
that must be addressed is whether punishments which are mandated in laws were effectively
put into practice. Charters and writs record trials, disputes, and newly introduced laws, but
are largely focused on transactions involving money and land, so provide only limited
information about judicial punishment. Ecclesiastical histories and archaeological
excavations provide a glimpse of the aftermath of execution, specifically concerning the final
resting places of criminals who had been executed. However, clerical writings present what
may be an idealised version of religious behaviour, while archaeological evidence is
unfortunately compromised by limitations on the scale and completeness of excavation and
the vagaries of preservation. Before attempting to integrate these bodies of evidence, which
bookend the actual execution itself, the scholarship relating to each area of investigation
must be considered independently. This chapter examines what legal and historical writings
reveal about crime and punishment in early medieval England, while Chapter 3 will look at

the other side of judicial execution: the burial.

Punishment in Early Medieval Law

The prevailing view in legal scholarship, for most of the twentieth century, was that state
punishment was not fully implemented until after the Norman Conquest. Due to this
absence of judicial punishment, many scholars saw Anglo-Saxon law as unsophisticated and
more similar to its Germanic predecessors than to any legislation that followed it in England
(Rabin 2014, 181; Wormald 1999a, 45-69). This belief was expounded in particular in the work
of Fredrick William Maitland and Frederick Pollock. Pollock, who wrote the chapter on the
Anglo-Saxon period in the comprehensive text on English law jointly published with
Maitland in 1895, states that ‘The staple matter of judicial proceedings was of a rude and
simple kind. In so far as we can trust the written law, the only topics of general importance
were manslaying, wounding, and cattle-stealing’ (Pollock and Maitland 1968, 38). One

garners the impression that it was not the legal structure so much as Anglo-Saxon society
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and culture in general which Pollock seemed to find ‘rudimentary’ and ‘simple’. He
repeatedly used the term 'archaic’, and perhaps when looked at by late nineteenth-century
lawyers in comparison to modern British law it appears as such; however, in the context of
the Anglo-Saxon period, the written laws and legal structure can be seen to develop and grow
in complexity as early medieval England developed more centralised authority.

The overarching opinion of legal scholars on English law is that it was not until the
reign of Henry II that significant steps toward the foundation of modern law become visible.
It cannot be denied that the laws of Henry II look vastly different from the first English laws
of Athelberht, six centuries earlier, or even from those of Alfred, only three centuries earlier.
Unlike Anglo-Saxon law, Tractatus de legibus et consuetudinibus regni Angliae, more
commonly known as Glanvill after the advisor to Henry II to whom the work is attributed,
was divided into easily discernible chapters, enumerated the judicial process, allowed for a
range of punishments which were dependent on the situational details of the crime, and
made, for the first time, a defined distinction between civil and criminal pleas.

It can be argued that Glanvill does not demonstrate a more sophisticated legal
structure in itself but, rather, is the result of development in the organisation and purpose of
legislation from an Anglo-Saxon legal foundation. Patrick Wormald does just this in his
attempt to demonstrate the lasting influence of Anglo-Saxon legislation on English Common

Law, arguing that,

England’s law is distinctive because it is as old as the English kingdom. What above all
distinguished the history of England from that of its neighbours and counterparts is that
the power of government has been longer and more consistently felt throughout the area
it has claimed to rule. English law has been the instrument and expression of that power
ever since it was exercised by King Alfred (871-99) and his heirs. Henry Il made law like
no other twelfth-century king, because he inherited a system of royal justice that was

already uniquely old and active (Wormald 1999b, xi).

Wormald was part of the beginning of a modern scholarship which has been questioning
both the assumption that the Anglo-Saxons did not enforce their laws with punishment, and
the conclusion that this meant they did not have a strong central government (Hudson 2012,
181; Gates and Marafioti 2014; Rabins 2014). Recent discoveries and reanalyses of multiple
execution cemeteries (discussed in full in the next chapter) have also provided new insight
on the issue. The following sections will discuss early medieval English legislation and royal
justice, with a particular emphasis on the role of punishment. It will be seen that the use of
punishment, capital and corporal, in the laws reveals much about crime and the position of

the criminal in Anglo-Saxon and Anglo-Norman society.
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ANGLO-SAXON LEGISLATION

The laws of twelve Anglo-Saxon kings survive: the laws of the Kentish kings Athelberht
(written in the late sixth century), Hlothere and Eadric (written together c. 673 x 685), and
Wihtred (c. 695); the first laws of Wessex by King Ine, which were drawn up c. 688 x 694,
shortly before those of Wihtred; the late ninth-century laws of Alfred the Great (892 x 893),
as well as his treaty with the Danes (880 x 890); the laws of Edward the Elder (9oo x 925),
Athelstan (925 x 939), Edmund (942 x 946), Edgar (962 x 963); the many sets of law-codes
under Athelred (the unready), which span from c. 991 to 1000; and the early eleventh-
century laws of Cnut.

Much of this legislation survives in later law-codes or manuscripts, particularly in the
twelfth-century Quadripartitus, written during the reign of Henry I (Attenborough 1922;
Robertson 1925; Pollock and Maitland 1968, 84-99). It is highly probable that laws that have
since been lost were produced by other Anglo-Saxon kings, especially considering the long
hiatus in the production of legislation between the issuing of Ine’s laws and those of Alfred.
Indeed, the laws of Ine would not have survived at all if not added as an appendix to Alfred’s
domboc (or lawbook) (Attenborough 1922, 34). Wormald suggested that there is a strong
possibility that Offa, King of Mercia in the second half of the eighth century, would have
recorded his own set of laws (Wormald 1999a, 201-23). Alfred acknowledges his judicial
predecessors in the prologue to his own laws, stating that he compiled the most just laws
from the times of Athelberht, Ine and Offa, which hints at now lost Mercian legislation
(Attenborough 1922, 63). Wormald also mentions a number of possible references to Offa’s
laws in the letters of Alcuin, a Northumbrian scholar at the end of the eighth century
(Wormald 1999a, 204-17). Scholars will never know the true extent of Anglo-Saxon law-codes,
charters and writs which have not survived. Enough legislation does survive from the late
eighth through mid-eleventh centuries, however, to glean some sense of late Anglo-Saxon

judicial practice.

The beginning of Anglo-Saxon law

The earliest Anglo-Saxon laws were largely based on the Germanic legal system, and
this is apparent in the structure and content of Zthelberht’s code. The system of monetary
compensation, the reliance on feud and personal vengeance as a part of penal system, and
the clauses for sick-maintenance embedded in the injury tariffs, all have foundations in
Germanic law (Oliver 2001; Oliver 2008, 305; Wormald 19993, 1-43). The penalties in the very
first law-code of Athelberht, issued around the turn of the seventh century, were entirely
comprised of monetary fees, mainly intended as compensation to the victim of the crime.

This system of compensation was largely developed to provide peaceful mediation between
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feuding parties and redress to those who were wronged during the dispute (Fruscione 2014;
Lehman 1985; Oakley 1932, 515). A legal system built on monetary compensation was the
standard for early medieval feud-based societies on the Continent as well; the substance of
Athelberht’s law-code was, thus, not overly innovative, and much of its content may have
already been established as an oral legal system in Kent. His main contribution to the
development of English law was not the formulation of laws, but the writing of them down,
giving them permanence (Oliver 2002, 16-18; Wormald 19993, 18; 1999b, 93-101). Lisi Oliver
(2002, 10-18) suggested that Athelberht — as a powerful Kentish ruler having just won a
major victory against Ceawlin, King of the West Saxons — was attempting to establish himself
as an important king in the annals of history by creating a permanent record of his authority.
The Anglo-Saxon laws may arguably have initially been more of a general statement of
kingliness than for use in judicial cases; however the written legislative documents are a list
of rules compiled mostly by necessity and example, and the manner in which they were
continuously redrafted by later kings and supplemented with newly formed laws

demonstrates that they were intended as guidelines of conduct for Anglo-Saxon society.

The formation of law

The law-codes are each attributed to a certain Anglo-Saxon king, but while kings had a very
active role in creating the legislation, none of them would have formulated the laws
singlehandedly. Asser, biographer and advisor to Alfred the Great, emphasised the role of the
king as a supreme judge and administrator, but not, as John Hudson (2012, 17) points out, as
a legislator. Each king had a council of advisors, both to create legislation and to aid him in
ruling. References to judiciary councils can be found in the laws as early as Ine. The

introduction to his code states:

I, Ine, by the grace of God king of Wessex, with the advice and instruction of Cenred, my
father, Hedde, my bishop, and of Erconwald, my bishop, and with all my ealdorman and
the chief councillors of my people, and with a great concourse of the servants of God as
well, have been taking counsel for the salvation of our souls and the security of our
realm, in order that just law and just decrees may be established and ensured throughout
our nation, so that no ealdorman nor subject of ours may from henceforth pervert our

decrees (Attenborough 1922, 37).!

Similar introductions can be found throughout the law-codes of all of the Anglo-Saxon kings.

Athelstan specifically mentions in his codes that his councillors had come together at

1Ic Ine, mid Godes gife, Wesseaxna kyning, mid gedeahte 7 mid lare Cenredes mines feeder 7 Heddes mines
biscepes 7 Eorcenwoldes mines biscepes, [7] mid eallum minum ealdormonnum 8 peem ieldstan witum minre
deode 7 éac micelre gesomnunge Godes deowa, wees smeagende be dcere heelo urra sawla 7 be dam stapole
ures rices, peette ryht ew 7 ryhte cynedomas durh ure folc geftestnode 7 getrymede weeron, peette neenig
ealdormonna ne us undergedeodedra eefter pam weere awendende das ure démas’ (Attenborough 1922, 82).



Chapter 2 13

Grately, Exeter, and Faversham during church festivals specifically for the formulation of new
law-codes.

The kings’ councils were comprised of notable ealdormen and bishops. From the very
beginning, the clergy played a large role in the formation of English law, in part because
there were few outside of the Church community who were literate. It was no coincidence
that the first written laws of England were not created until after the arrival of the
Benedictine monk Augustine in Kent at the end of the sixth century and the conversion of
Athelberht, King of Kent, to Christianity (Oliver 2002, 16). T.P. Oakley (1932, 516) suggested
that the Church was able to support royal justice when the king could not convincingly
maintain order by invoking fears of punishment from a higher power. Judiciary support from
the Church provided early on enabled royal law to develop into an effective penal system,
while at the same time permanently partnering the king and the Church in the fight against
immoral behaviour. Yet Carole Hough (2000, 137-39) more recently argued that, at least
towards the later period, without the penalties prescribed by secular law, the Church would
not have been able to enforce the fulfilment of penance.

It is certainly notable that after the reign of Alfred penance appears more frequently
alongside penal fines in the secular laws. However, the argument about whether the Church
enabled judicial punishment, or whether the system of royal justice reinforced religious
penance, is somewhat futile; secular and ecclesiastical punishment were so intertwined that
both arguments will prove true at different times during the Anglo-Saxon period and for
different types of people. The law-codes of ZAthelred and Cnut and the document commonly
known as ‘the Laws of Edward and Guthrum’ have been attributed to Archbishop Wulfstan of
York, based on phraseology and similarity of content consistent between these documents
and with Wulfstan’s own homilies (Whitelock 1941; Whitelock 1948; Whitelock 1976, 23-28).
Although this suggestion, primarily forwarded by Dorothy Whitelock, was a significant
matter of debate in the mid-twentieth century, it has subsequently been fully accepted and
developed upon in late twentieth- and twenty-first-century scholarship (Whitelock 1955b;
Lawson 1992; Wormald 1999a, 225-51; Foxhall Forbes 2013, 172-93). That Wulfstan was so
demonstrably instrumental in the phrasing, and probably content, of legislation reveals the
extent to which the written laws could be a cooperative effort between the king and his
councillors, particularly his bishops.

Christian ideals and state justice were delicately interwoven in early medieval
England. The Church and king shared a mutual goal of the betterment and order of society.
However, these two penal bodies could differ drastically in their approaches and beliefs
regarding that goal. The king was focused on deterrence and eradication of crime from
society in general, while the Church looked more toward atonement for the individual’s

crime (Thompson 2004, 174). Both of these authoritative bodies relied on fear of the negative
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consequences of misbehaviour: for the king it was the social humiliation of judicial penalty
and the physical pain of punishment, and for the Church it was ultimately eternal pain and
suffering in the fires of hell. In both schemes of punishment, execution would have been the
punishment most feared.

Execution combines the physical pain of punishment with the notion that a sudden
and violent death leaves no opportunity for lengthy repentance and, thus, immortal
salvation. Execution condemns the body and soul simultaneously. Due to the seriousness of
such a fate, some of the clergy were less in favour of execution than others. Wulfstan, for
instance, believed that execution was a last resort, only for unforgivable deeds, something
which is apparent in the law-codes he wrote. The laws of Athelred (V Zthelred 3), for

example, state:

And it is the decree of our lord and his councillors, that Christian men shall not be

condemned to death for too trivial offences, but, on the contrary, merciful punishments

shall be determined upon for the public good, that the handiwork of God, and what he

purchased for himself at a great price, be not destroyed for trivial offences (Robertson

1925, 81).2
Nicole Marafioti (2009, 51) argues that the reference not just to the ‘handiwork of God,
which is the body, but ‘what he purchased’, meaning the soul, implies that execution was
believed to directly lead to the destruction of the immortal soul. While the Church might
have used the fear of hell as an incentive for good behaviour, many clerics would not have
wished to condemn anyone to such a fate. Yet, despite the influence of Wulfstan on secular
law, execution remained in the law-codes and a punishment into the eleventh century and
well after the Norman Conquest.

Christian beliefs were also embedded in the judicial process as well as the legislation.

Cases were generally settled by witness testimony and oaths. A great deal of importance was
placed on oath-taking, and oaths were usually sworn over relics or some object of religious
importance (Foxhall Forbes 2013, 152-53). Trustworthiness and honesty were highly valued in
a society in which the majority of people would have been illiterate, but invoking God in the
oath-taking process put the man’s mortal and immortal reputation at risk if he committed
perjury (Bartlett 1986, 30-31). In certain situations where, for example, no trustworthy witness
could be found or the evidence was unclear, the accused might be sent to the ordeal. In
England, ordeals were only used in what could be considered criminal cases, not civil cases,

such as land disputes.

> ‘Ures hlafordes gerednes his witena is, peet man Cristene men for ealles to litlum to deade ne fordeme; ac ells
gerede man fridlice steora folce to pearfe, ne forspille for litlum Godes handgeweorc his agene ceap pe he
deore gebohte’ (Robertson 1925, 80).
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The two types of ordeal mainly used in Anglo-Saxon England were ordeal by fire and
ordeal by water. In the ordeal by fire, the offender would have to carry a heated iron rod in
his hand for three paces, which was then bound for three days. When the bandages on the
hand were unwrapped, if the hand was healed and unblemished the person was innocent, if
the wound was infected the person was guilty. In the ordeal by water, the offender would
either submerge their hand in boiling water, which would then be examined later for healing
as in the trial by fire, or the entire body would be immersed in cold water and the offender
would be found guilty if his body did not sink (Bartlett 1986, 1-2, 25-29; Foxhall Forbes 2013,
159-60).

Ordeals had to be administered by a priest, and were performed with the belief that if
the judicial court did not have adequate information to judge the guilt of the offender then
the decision would be left to the judgement of omniscient God. However, the ordeal was part
of a multi-layered judicial system, and even if God’s judgment was that the accused was
innocent, his reputation was still tarnished for having had to undergo the ordeal process and
he may still have been penalised for the offence (Bartlett 1986, 25-29). While ecclesiastical
beliefs were firmly embedded in the judicial system, these beliefs ultimately surrendered
precedence to more practical judicial ideals when faced with the management of society and

the eradication of crime.

The lexicon of penalty
As stated above, the Anglo-Saxon system of penalty primarily utilised a combination of
monetary compensation, to go to the victim, and fines, to go to the authorities. These two
forms of payment are represented by the Old English words bot and wite. Bot seems to have
generally meant compensation, including both redress and penal fines. Sometimes the laws
stated that a man must pay a specific amount of money, but more often it was stated that the
man owed so much bot. Wite, on the other hand, denotes a fine, usually to the king. This was
specifically a penal payment, while bot was often intended as amends to the injured party.
Many of the greater misdeeds were assigned the payment of the miscreant’s wergild — which
is the literal monetary value of the person based on his status — or outlawry, rather than the
death penalty. The amount of a man’s wergild was dependent on his social status. If a man
was not able to pay the full amount of compensation (be it bot, wite, or wergild), it would be
taken from his movable wealth and property or he would enter penal enslavement until the
debt was paid (Hudson 2012, 178, 194-8).

Forfeiture of goods and land and exile or outlawry were also punishments for some of
the more serious offences. It should be noted that being outlawed was a fairly severe
punishment, which would have imposed social damnation (Thompson 2004, 51-53). An

outlaw would have to forfeit his movables and land, and could not return except on pain of
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death (IV Athelstan 3; V Athelstan o0.1). The important distinction, then, is that exile,
monetary compensation, and penal slavery were all remittable, whereas corporal and capital
punishment were not. A man cannot be given back his limbs or his life.

Patrick Wormald (1999a, 61) suggests that from early in the tenth century bot takes
on a slightly altered meaning, moving closer to the concept of wite: ‘bét, once the redress of
wrong to an injured kin, was now a fine for damaging society as a whole’. It was at this point
that bot began to cover all fines - wite, the king’s mund (or protection), wergild - on top of
personal amends. This change emphasises the growing role of the king in judicial penalty, in
that the purpose of compensation was no longer solely to appease the wronged individual,
but a fine for a wrong performed against society, with the king at the top of that society.

Botleas — literally bot-less or unamendable — probably signifies the death penalty
(Hudson 2012, 181). In the time of Henry I corporal punishment was viewed as a form of

compensation:

Leges Henrici Primi 59, 21. Every theft, whether of livestock or other chattels whether of
one thing or of several, may be amended by making compensation or may not; of the
ones which may be compensated for, some are satisfied by the loss of a limb, others by

the payment of money (Downer 1972, 189).3

While most Anglo-Saxon clauses on corporal punishment phrase the punishment as the loss
or forfeiture of the body part in question, Alfred 25.1 hints that at least some corporal
punishment may have similarly been categorised as compensation, or bot, rather than as a
category in its own right. The law states that ‘if a slave rapes a slave, castration shall be
required as compensation’ (Attenborough 1922, 75). The Old English phrasing was ‘bete mid
his eowende’ (Attenborough 1922, 74), literally meaning ‘compensation with his genitals’. If
corporal punishment was generally considered as compensation paid with a body part, then a
botleas offence would have had no alternative but to be punished by death.

Capital and corporal punishments were reserved for the worst crimes, such as theft,
treason, and the forging of counterfeit coin, which suggests that the death penalty was not a
reckless judgement by a violent authority but a carefully considered judicial statement. The
late seventh-century code of Wihtred inserts the first capital punishment clause, for a man
caught in the act of theft (Wihtred 26). From this point, further punishments are included in
the law-codes of each successive king. The increase in the number of crimes which were
punishable between the codes of ZAthelberht and Alfred was arguably correlated with a
growing central authority and thus a change in the function of law (Fruscione 2014). Table 2.1

provides a complete list of crimes meriting judicial punishment and the corresponding

3 ‘Omne autem furtum mobile uel immobile, simplex aut multiplex, redimendum [uel] non est, redimendorum
alia menbris alia peccunia’ (Downer 1972, 188).
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clauses. Unfortunately, the codes are fairly vague regarding the official designated
punishments for these crimes. The ambiguity of commonly used phrases such as ‘he shall
forfeit his life’ or ‘he shall never be able to save his life’ suggest that perhaps the method of
death would have been chosen by the authority delivering either the judgement or the

punishment.

Theft
There are certain crimes which were continually assigned the death penalty from the seventh
to eleventh centuries. One of these is theft. The first instance of capital punishment included
in the Anglo-Saxon laws was a punishment for theft (Whitred 26). In the extant codes of
nearly every king following Whitred, the consequence for stealing was likely to have been
death. There was, however, some flexibility in Anglo-Saxon punishment. Very few clauses
mandate a single punishment with no allowances for circumstance or opportunities for
forgiveness. For instance, Whitred 26 states that ‘If anyone catches a freeman in the act of
stealing, the king shall decide which of the following three courses shall be adopted -
whether he shall be put to death, or sold beyond the sea, or held to ransom for his wergeld’
(Attenborough 1922, 29).4 Many clauses give the option of death or payment of the full
wergild, while others are more set on execution unless the king, specifically, wishes to
pardon the criminal. I ZAthelstan 20.3 and 20.6, IV Athelstan 6, VI Athelstan 1.1, VI
Athelstan 12.2, III Edmund 4 and IT Cnut 26, however, leave no option but death. II Cnut 26
states that ‘the proved thief and he who has been discovered in treason against his lord,
whatever sanctuary he seeks, shall never be able to save his life’ (Robertson 1925, 189).5

Laws were added and amended on a case basis (Hudson 2012, 79; Wormald 1999b,
282). A consequence of this manner in which the laws were collected and recorded is that not
all codes address every previously mentioned issue and there are occasionally multiple
clauses on the same issue within the same code which contradict each other. This is the case
for theft in the laws of Ine, the first code by the kings of Wessex. Theft under Ine could lead
to a variety of punishments: compensation (Ine 7, 10, 14), payment of wergild (Ine 12, 15),
being placed into slavery (Ine 7.1), the loss of a hand or foot (Ine 18, 37), or the death penalty
(Ine 12). The difference between corporal punishment and compensation appears to be in
part the confidence of the conviction. If the thief was caught in the act or proved guilty by

ordeal, rather than just being accused, punishment was prescribed.

4‘Gif man frigne man et hebbendre handa gefo, panne wealde se cyning dreora anes; 0dde hine man cwele
oppe ofer sce selle oppe hine his wergelde alese’ (Attenborough 1922, 28).

5 ‘gesece se ebcera deof peet he sece, 0d0e se de on hlafordsearwe gemet sy, pet hi nefre feorh ne gesecan’
(Robertson 1925, 188).
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Table 2.1. A list of punishable offences during the Anglo-Saxon period and where they can be found in the

Anglo-Saxon law-codes.

Crime Capital Punishment Corporal Botleas
Punishment
Theft and Robbery Whitred 26; Ine 12; I Athelstan 20.3; I Ine 18; Ine 37; II Cnut 64
ZAthelstan 20.6; IV Athelstan 6; IV Alfred 6;
ZAthelstan 6.4; VI Athelstan 1.1; VI
Athelstan 1.4; VI Athelstan 8.3; VI
ZAthelstan 12.2; III Edgar 7.3; IV Edgar 1; II
Cnut 26; IT Cnut 26.1
Treason Alfred 4; Alfred 4.2; I Athelstan 4; Il Edgar IT Cnut 64
7.3; V Athelred 30; VI Athelred 37; II Cnut
26; II Cnut 57
Harbouring outlaws, fugitives, Alfred 4; IV Athelstan 6.3; V Athelstan 0.3;
criminals, or excommunicated VI Athelstan 1.2; II1 Athelred 13.1; VIII
persons Athelred 42; II Cnut 66
Fighting in the king's court or Ine 6; Alfred 7, II Cnut 59
house
Violation of the King's or II Edmund 6; I Cnut 2.2 III ZAthelred 1;

Church’s mund or grid
(mundbryce or gridbryce)

I Cnut 2.2-2.5

Deserting the king's army, one's
lord or comrades on expedition

V Athelred 28; II Cnut 77

Standing by, avenging a thief, or
aiding the escape of a thief

II Athelstan 6.2; IV Athelstan 6.3; VI
ZAthelstan 1.3; VI Athelstan 1.4; VI
ZAthelstan 1.5; VI Athelstan 8.3; Cnut
Proclamation of 1020, 12

Having no surety upon
accusation, and interposing on
behalf of such a person

I Athelred 4; I Athelred 4.2; II Cnut 33.1; I
Cnut 33.1a

Outlaw returned to native
district

IV Athelstan 3; V Athelstan 0.2

Failing the ordeal I Athelred 1; I1I Athelred 4.1 II Cnut 30.4-30.5
Arson II Athelstan 6.2 II Cnut 64
Assault on a man’s house I Edmund 6 II Cnut 64
Mord II Athelstan 6 II Cnut 64
Killing someone by witchcraft or | II Athelstan 6
sorcery
Capital deed of violence while in | II Cnut 61
the army (gridbryce)
Excommunicated man or V Athelred 29
homicide remaining near the
king before making amends
towards the church and state
Public slander and false Alfred 32; I1I
accusation Edgar 4; II Cnut
16
Making or issuing counterfeit 11 Athelstan 14.1;
coins II Cnut 8.1; 11
Cnut 8.2
Perjury on the relics II Cnut 36
Wounding a man while resisting IT Cnut 481
the payment of ecclesiastical
dues
Adultery by the woman IT Cnut 53
Homicide in a church VIII Athelred

11; I Cnut 2.3
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Theft in which the offender was proved guilty in the ordeal or by being caught in the
act was known as open theft (openre deof). There does not seem to have necessarily been a
distinction between theft and robbery in the eyes of the law (Hudson 2012, 166), but open
theft was almost always punished severely. However, even the accused thief might have been
killed or mutilated according to many of the legal clauses. It can be difficult to determine
whether these inconsistencies are deliberate and result from slight differences in the crime
itself, whether they reveal changes in punishment over time, or whether they demonstrate
that a number of penalties were generally used to counter theft. It appears that theft could
very often lead to the death of the thief, however the judgment probably depended on the
circumstances of the theft, the identity of the criminal and the authorities who orchestrated
the justice. Those who harboured or avenged a thief in any way may also have been subject to
capital punishment, especially under the rule of Athelstan (Alfred 4; IV Athelstan 6.3; V
ZAthelstan o.3; VI Athelstan 1.2; I1I Athelred 13.1; VIII Athelred 42; II Cnut 66).

Treason

Treason (i.e. plotting against one’s lord or king) was also condemned in many of the law-
codes. The relationship between a man and his lord was one of the most important bonds in
Anglo-Saxon society. The oath a man would have taken to his lord required that he swore to
be loyal and true, to love his lord like himself, and to love what he loves and hate what he
hates. A lord had the power to call on his men to avenge him in feud or fight beside him in
war (Baxter 2007, 207; Baxter 2009, 399). Disobeying or, worse, betraying, one’s lord was one
of the most serious crimes. The king was a superlative form of lord, and betraying him was
utterly unforgivable.

The concept of treason was first legislated for by Alfred (Alfred 4):

If anyone plots against the life of the king, either on his own account, or by harbouring
outlaws, or men belonging to [the king] himself, he shall forfeit his life and all he
possesses.
§1. If he wishes to clear himself [from such a charge], he shall do it by an oath equal to
the king's wergeld.
§2. And likewise with regard to all classes, both commoners and nobles, we ordain: he
who plots against the life of his lord shall forfeit his life to him, and all he
possesses, or he shall clear himself by [and oath equal to] his lord's wergeld

(Attenborough 1922, 65-67).°

%[Be cynincges swicdome.] Gif hwa ymb cyninges feorh sierwe, durh hine 0dde durh wreccena feormunge 03de
his manna, sie he his feores scyldig ealles pces de he age. § 1.Gif he hine selfne triowan wille, do pcet be cyninges
wergelde. § 2.Swa we éac settad be eallum hadum, ge ceorle ge eorle: se de ymb his hlafordes fiorh sierwe, sie he
wid done his feores scyldig ealles dces de he age, 0dde be his hlafordes were hine getriowe’ (Attenborough 1922,
64-66).
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The addition of treason is an attempt by Alfred, and successive kings, to legally secure a
hierarchy of lordship. Alfred 4 takes into account both plotting against one’s king (what
would become regarded as high treason) and the betrayal of one’s lord (what would later
become known as petty treason). The consequence for treason against the king was generally
death, with no alternative unless one gained the forgiveness of the king (Alfred 4; Alfred 4.2;
IT Athelstan 4; Il Edgar 7.3; V Athelred 30; VI Athelred 37; II Cnut 26; II Cnut 57).

Bellamy (1970, 1-10) notes an important distinction between this early version of
treason and the later post-Conquest lese-majesty (or high treason). Anglo-Saxons owed fealty
to their lords and kings, rather than obedience. Fealty was reciprocal and required the loyalty
of the subject for the protection and support of the king. Anglo-Saxon lords were equally
responsible for their men (Baxter 2007, 207; Baxter 2009, 399-403); they were expected to
provide surety for their household and all those on their land, to provide protection for their
men in the face of the law and seek compensation for injuries done to them (for instance see
Ine 70; Ine 76; VI Athelstan 1.4; VIII Athelred 3; I Cnut 2.5; I Cnut 42; 1T 48.1). Only later in
the Middle Ages, once the central authoritative position of the king was more firmly
established and it was fully understood that the king symbolically represented, rather than
merely judicially controlled, society as a whole, was it assumed that the subject would obey
the king’s wishes simply because he was the king. The Anglo-Saxon laws worked within a
system of reciprocity, with regards to both vengeance and protection (Baxter 2007; Bellamy
1970, 10).

The king provided two types of protection, or peace, to the people in his realm. The
first was known as frid. It was a very general peace, which was usually associated with a
specific source, such as the king or the Church. It was equally offensive to violate the frid of
the Church as it was that of the king. The king could also bestow his mund (or grid in the
north), his personal protection, upon a person or place (Hudson 2012, 58-59; Lambert 2012a
14-16, 24-32; Wormald 1999a, 61). Anyone who violated the king’s mund was subject to the
loss of all he possessed, and it was for the king to decide whether he could keep his life (I
Edmund 6; I Cnut 2.2; II Cnut 61). Athelred declared that breach of king’s grid, which he

personally bestows with his own hand, was botleas (Il Athelred 1).

Other capital crimes

It will have been noticed in Table 2.1 that, although theft and treason were the crimes which
were most persistently prescribed capital punishment throughout the Anglo-Saxon law-
codes, they were not the only crimes which were punishable by death. Harbouring a fugitive
or criminal also merited the death penalty (Alfred 4; IV ZAthelstan 6.3; V Athelstan 0.3; VI
Athelstan 1.2; I1I Athelred 13.1; VIII Athelred 42; II Cnut 66), and was generally considered a

form of treason, because the offender was seen to have been siding with the criminal against
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the king. Fighting in the king’s house falls into a similar category (Ine 6; Alfred 7, II Cnut 59)
- it would have been seen as a breach of the protection he offered to those under his roof.
Deserting the king’s army or one’s lord or comrades in battle was a capital offence (V
Athelred 28; II Cnut 77). Arson (II Zthelstan 6.2; II Cnut 64) and assault on a man’s house (I
Edmund 6) were also punished severely.

Many of the other crimes punishable by death may have been the specific focus of
individual kings. For instance, theft and any association with thieves (harbouring them,
aiding their escape, avenging them) seem to have been a particular worry for Athelstan. Only
in V Athelred 29 is an excommunicated man or one who has committed homicide subjected
to death for remaining near the king before beginning to make amends for his crime
(meaning compensation and penance). Only in II Cnut 61 is the death penalty mandated for a
capital deed of violence while in the army. On the other hand, crimes that appear in later
codes may have been punished regularly before their first appearance in writing. For
instance, when a man was accused of a crime, he would bring forth a surety, essentially a
person, often his lord, who would vouch for his good character. Under the laws of Athelred
and Cnut, a man under suspicion who failed to produce a surety could be killed (I Athelred
4; 1 Athelred 4.2; II Cnut 33.1; II Cnut 33.1a). Most likely such a man would have then faced
the ordeal; yet the ordeal had been used since at least the reign of Ine (37), which suggests
that the issue of failure to produce a surety would have been dealt with prior to the reign of
ZAthelred but was not detailed in the legislation. Under Zthelred (I ZAthelred 1; III Athelred
4.1), a person found guilty at the triple ordeal, was subject to execution, and under Cnut (II

Cnut 30.4-30.5), brutal mutilation.

Corporal Punishment

Corporal punishment was not used in Anglo-Saxon England as a lesser punishment to
execution, but, rather, was for the most part assigned to very specific crimes. Slander and
false accusation merited the loss of the tongue (Alfred 32; III Edgar 4; I Cnut 16); making
counterfeit coins earned the offender the loss of the hand that made the coin (II ZAthelstan
14.1; II Cnut 8.1; II Cnut 8.2); perjury on the relics and wounding a man while forcibly
resisting paying dues to the Church were first introduced into a lawcode by Cnut and both
required the loss of a hand (II Cnut 36; II Cnut 48.1); adultery by a woman also required the
loss of her ears and nose under Cnut (II Cnut 53). Aside from this last crime, the specific
corporal punishment was very much related to the crime and prevented its repetition. It
could be argued that the punishment for adultery might be prohibitive to re-committing the
crime as well, however there are certainly other, more sexually stimulating, body parts which
have a closer association to adultery. This begs consideration of a separate or additional

connotation to disfigurement of the female face. Since the penal legislation pertaining
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specifically to women is extremely limited, it is difficult to explore specific connotations to
female punishment; however facial disfigurement is also prescribed for men in II Cnut 30 on
thoroughly untrustworthy men.

A passage in the Vita S Dunstani of English cleric and historian Eadmer, written c.

1105 x 1109, explicitly states the severity of creating counterfeit coins:

For these minters who have been purposely making false silver pennies are thieves, and I
know of no theft more harmful than theirs. By the false coinage which they make they
ruin, corrupt, and cause turmoil throughout the whole country. These men injure the
very rich, those with moderate wealth, and the destitute equally, and out of concern for
their own interest they lead everyone to shame or poverty or utter devastation (Turner

and Muir 2006, 121, Appendix B no. 6).7

Forging counterfeit coins was no less offensive a crime than theft or treason, however it was a
type of crime which may have been further prevented by a punishment less severe than
death. Without his right hand a forger might not commit further crime, or without his
tongue a slanderer can no more utter false accusations; however, a thief without his right
hand might steal with his left or commit other acts of bad character, and a traitor will forever
be untrustworthy. Thus corporal punishment was not necessarily a lesser form of
punishment than execution but a means of eradiating different crimes that those which
required death.

There are, however, examples, especially from the mid-tenth century, of theft having
been punished by mutilation rather than death. One of St Swithun’s miracles, recorded in the
versions of his life by Lantfred of Winchester (c. 972 x 975), Wulfstan Cantor (c. 994 x 996),
and Alfric of Eynsham (c. 998), was to heal the mutilation performed on a man falsely
accused of theft. Miraculously the man’s eyeballs, which had been torn out, grow back and he
can see, and where his ears had been amputated and healed shut, holes open up and he can
hear again (Lapidge 2003, 310-315, 508-15, 600-01; Skeat 18813, 459; Appendix B no. 10). The
use of corporal punishment increased toward the end of the Anglo-Saxon period, something
which is especially visible during the reign of Cnut, and this trend continued into the Anglo-

Norman period. This trend will be discussed in more detail in Chapter 8.

Slaves
Penalties for slaves comprise a large portion of punishment legislation (see Table 2.2). It must
be remembered that, because the Anglo-Saxons used slavery as a penalty when an offender

could not pay the full amount of compensation, the laws applying to slaves were potentially

7 ‘Monetarii nempe qui falsos ex industria denarios faciunt fures sunt, et eorum furto nullum nocentius esse
cognosco. Nam in falsa moneta quam faciunt totam terram spoliant, seducunt, perrurbant. Ipsi diuites, ipsi
mediocres, ipsi pauperes in commune laedunt, et omnes, quantum sua interest, aut in opprebrium aut in
egestatem aut in nichilum redigunti’ (Turner and Muir 2006, 120).
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Table 2.2. A list of the offences committed by slaves that might lead to punishment found in the Anglo-
Saxon law-codes.

Crime Capital Punishment Corporal Punishment
Theft by a slave Whitred 27; IV Zthelstan 6.5; IV | Ine 48; II ZAthelstan 19; III Edmund
Athelstan 6.7; [II Edmund 4; 4

A slave failing the ordeal I Athelred 2.1; I Cnut 32.1 I Athelstan 19; I Athelred 2; II
Cnut 32

Working on Sunday Ine 3.1; Edward and Guthrum 7.1; II
Cnut 45.2

Slave breaking a legally ordained fast Edward and Guthrum 8; II Cnut
46.2

Rape of a slave by a slave Alfred 25

Homicide by a slave Ine 54.2

Servant of a king or bishop or a bond Wihtred 22; Wihtred 23

servant accused of criminal activity

Servant journeying alone Wihtred 10

Slave making offerings to the devil Wihtred 13

Slave eating of his own free will Wihtred 15

Slave not paying church dues VII Athelred 2.2

of interest to the free. Like freemen, slaves who committed theft or failed the ordeal might be
punished with death. IV Athelstan 6 provides more detail than any other clause on

punishment for theft, even specifying punishments for slaves:

§5. In the case of a male slave, sixty and twenty slaves shall go and stone him. And if any
of them fails three times to hit him, he shall himself be scourged three times...
§7. In the case of a female slave who commits an act of theft anywhere except against her
master or mistress, sixty and twenty female slaves shall go and bring three logs each and
burn that one slave; and they shall pay as many pennies as male slaves would have to pay
or suffer scourging as has been stated above with reference to male slaves (Attenborough,
1922,151).8
A slave who attempted to escape would also have been put to death, possibly by hanging or
stoning (Ine 24; VI Athelstan 6.3).

Many other crimes were punished with corporal punishment. The clause concerning
the rape of a slave by a slave presents the only historical reference to castration in the Anglo-
Saxon corpus (Alfred 25.1). Certain physical punishments - whippings and branding - were
primarily reserved as penalties for slaves. A slave who failed the ordeal for the first time
would have been branded; if he failed it again he would lose his head (II Athelred 2, II Cnut

32). If a slave was guilty of a lesser offence, such as working on a Sunday, breaking a legally

8 ‘§s5. Si servus sit, eant sexaginta et viginti servi et lapident eum. Et si colpus alicui fallat ter, verberetur et ipse
ter... §7. Si serva ancilla sit et ipsa furetur alicubi preeterquam domino suo et dominc suee, adeant sexaginta et
viginti ancillee et afferent singulee tria ligna at comburant eam unam ancillam, et conferant totidem denarios,
quot servi deberent aut verberentur, sicut de servis dictum est’ (Attenborough 1922, 150).
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ordained fast, journeying home alone, making offerings to the devil, or failing to pay Church
dues or was generally accused of criminal activity if he was the servant or slave of the king or
a bishop, he could have been subjected to a scourging (a severe whipping) (Wihtred 10;
Wihtred 13; Wihtred 22; Wihtred 23; Ine 3.1; Edward and Guthrum 7.1; Edward and Guthrum
8; VI Athelred 2.2; II Cnut 45.2; II Cnut 46.2). A whipping was probably a fairly generic
punishment for slave misdemeanours. After his death, St Swithun reportedly freed a slave
girl, who was imprisoned while awaiting a lashing for a ‘small transgression’, saving her from
punishment (Lapidge 2003, 288-91, 468-69, 596-97; Appendix B no. 8). Roman society (along
with most other slaving communities) was similarly judicially structured in that, while slaves
were executed for major crimes, most crimes were punished with whipping. This will have
been partly due to their social function as workers and labourers and partly due to their
status as property, which meant that on most occasions punishment would have been

exacted by the slave owner (Buckland 1969, 91-97; Harper 2011, 225-38, 256-59).

Justice in practice

An examination of the laws provides an impression of the justice intended by the king and
his advisors, however it should not be taken for granted that these laws were followed in
practice. There are no historical examples of the laws having been actually used for reference
or to aid in decisions of judgement in Anglo-Saxon courts (Hudson 2012, 26; Wormald 1999b,
18-21). Patrick Wormald refers to the laws as ‘an index of governing mentalities’, suggesting
that they were more the ideals to which the government strove, rather than the regulations
actually employed (Wormald 1999b, 481-2). Yet Anglo-Saxon kings did disseminate law and
order somehow, if not with the surviving law-codes then orally or, perhaps, in the form of
writs, which were royally sealed letters issuing commands. Writs would have been a quick
and efficient method of announcing new legislation, but they also would have been much
more easily lost or destroyed. Post-Conquest kings relied heavily on writs and charters, thus
it would not be implausible to propose that Anglo-Saxon kings may have as well (Hudson
2012, 26-29). The surviving law-codes should be expected to mirror the disseminated royal
legislation, if perhaps with a more idealistic bent. They should be seen as an example of how
each king thought England should be governed and illuminate those aspects of social
behaviour that specific kings thought were particularly problematic.

What the extant laws can provide for scholars is an insight into the types of crimes
that were more regularly being committed, or at least the crimes which the authorities felt
needed regulation and stemming the most. For instance, the laws of Athelstan, written in
the mid-tenth century, were particularly focused on theft, suggesting that it may have been a
greater issue during his reign than previously. Athelstan’s treatment of theft in the codes

grows increasingly specific, implying a continuing concern with the crime. His initial codes
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treat theft fairly generally: ‘First, no thief shall be spared, who is seized in the act, if he is over
twelve years old and [if the value of the stolen goods is] more than 8 pence’ (Il Athelstan 1;
Attenborough 1922, 127).9 The clause goes on to imply that the most likely consequences of
theft would have been the payment of the thief’s wergild or imprisonment. However, by the
end of the same code (II), he states that men should ‘refrain from theft on pain of death and
the loss of all they possess’ (II ZAthelstan 20.3).”° In his fourth code Zthelstan specifies the
form of death penalty for free females (thrown off a cliff or drowned), male slaves (stoning)
and female slaves (burning) who have committed theft, which is unusual detail for any of the
Anglo-Saxon law-codes. By the last code he is very specific about the punishment for theft:
‘No thief shall be spared [who has stolen goods worth] more than twelve pence, and who is
over twelve years old. If we find him guilty according to the public law, and he cannot in any
wise deny it, we shall put him to death and take all he possesses’ (VI Athelstan 1)."
Athelstan’s sixth code is almost entirely devoted to theft and its consequences. Not only the
continuing concern regarding severity of the crime, but Athelstan’s frustration at general
unruliness, is clearly perceptible. His fifth code, which is thought to have been written before
the third, fourth and sixth, begins ‘I, King ZAthelstan, declare that I have learned that the
public peace has not been kept to the extent, either of my wishes, or of the provisions laid
down at Grately. And my councillors say that I have suffered this too long’.’> While there is
minimal evidence to allow assessment as to whether these legislative declarations were
effective in minimising theft, the death penalty for theft was maintained in the law codes
beyond the reign of Athelstan.

A number of historical examples and charters of lawsuits do correspond with the
punishments provided in the laws. Treason was nearly always punished by death. For
instance Asser, in his Life of Alfred the Great, tells the story of two clergymen who plot the
murder of their abbot, and were executed by ‘various tortures’ (Keynes and Lapidge 1983, 105;
Appendix B no. 1). It is clear that they are not punished for the attempted murder, but
because it was a betrayal of their lord, the abbot. One of the more well-known examples of
treason is the case of Eadric Streona, who betrayed King Edmund to help Cnut conquer
England. As the newly crowned king of England, Cnut had Eadric and his compatriots

executed for treason (Appendix B no. 19). The story of Eadric’s betrayal and execution was

9 ‘/rest peet mon ne sparige nanne peof pe cet heebbendre honda gefongen sy, ofer XII winter 7 ofer eahta
peningas’ (Attenborough 1922, 126).

10 . forgd pyfde be his feore be eallum pan pe he age’ (Attenborough 1922, 136).

1 ‘beet man ne sparige pefofe] ofer XII peeningas 7 ofer XII winter mdnn pone pe wé on folcriht gedxian, peet [he]
ful sy 7 to ndndn andscece ne meege; pcet wé hine ofslean 7 niman eall peet he dge’ (Attenborough 1922, 156).

2 ‘delstan cyng cyp, peet ic hebbe geahsod, pcet ure frid is wyrs gehealden donne me lyste, oppe hit cet
Greatanlea gecweden weere; 7 mina witan secgad, peet ic hit to lange forboren heebbe’ (Attenborough 1922, 152).
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recorded in the Anglo-Saxon Chronicle and the Encomium Emmae Reginae, as well as nearly
every twelfth-century history of England.

Theft also seems to have been often punished by death, as was mandated in the laws.
The Life of St Edmund (in both of the versions by Abbo of Fleury and Zlfric of Eynsham)
records the hanging of thieves, on the order of Bishop Theodred, who attempted to steal
from St Edmund’s church (Skeat 1881b, 328-31; Winterbottom 1972, 83-84; Appendix B no. 3).
Lantfred of Winchester’s Translation and Miracles of St Swithun records the tale of a man
who was given wheat from the king’s reapers without permission of the royal steward and
was sentenced to death, but saved by the intervention of St Swithun (Lapidge 2003, 314-17;
Appendix B no. 11). The Domesday Book (Essex ii. f.2-2v) records the forfeiture and execution
of a smith for theft (Williams and Martin 1992, 970; Appendix B no. 21). Unfortunately, no
further detail is provided about the crime or the execution.

There are also examples in which theft was treated more leniently. A charter from the
beginning of the tenth century (S1445) told of a man called Helmstan who stole a belt, but
was for the most part absolved of the crime by oath, but then years later was caught in open
theft of cattle so was made to forfeit his land and pronounced an outlaw (Harmer 1914, 60-62;
Wormald 1988, 261). This first instance of theft took place under the reign of Alfred, because
the case was brought directly before him; the second theft may have also been during his
reign or perhaps the reign of his son, Edward. It is perhaps Alfred and Edward’s leniency
toward theft which inspires Edward’s successor, ZAthelstan, to take the crime so seriously. Yet
it also raises the question of how far the supposed laws of the king actually extended into the
daily lives of Anglo-Saxons.

Courts for hearing judicial pleas existed on a variety of levels. The king held his own
courts for hearing cases, usually regarding matters directly concerning him, such as treason,
certain land disputes (especially of his own land), or petitions about regional court
judgements. There is some evidence that the king may have been directly involved with the
occasional trial, or at least aware of its proceedings. The main purpose of the aforementioned
charter, dated to 9oo x 924, of the theft by Helmstan was to record a dispute over his land at
Fonthill (S1445). Helmstan, who owned the disputed five hides at Fonthill, was liable to lose
his land after committing the theft of a belt. Since the arbitrators of the case were not in
agreement amongst themselves, the case was taken to King Alfred who made his judgement
on it, which was to agree with the decision of the majority (Harmer 1914, 60-62; Wormald
1988, 261). King Alfred did not take part in seeing the oaths spoken or the land given to its
rightful owner, but he was available as official arbitrator, whose judgement could not be
questioned. Another charter from the late tenth century (S877) records the forfeiture of a
certain Wulfbold, who stole his stepmother’s property and refused a summons from the king

four times. A meeting attended by all of the king’s councillors was held, and the judgement
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was that Wulfbold’s property would be forfeited to the king and he was at the mercy of the
king as to whether he was allowed to live or was put to death (Robertson 1956, 130; Wormald
1988, 262). The charter implies that the latter was the eventual decision, although it does not
say whether the judgment came from the king directly, or was delegated to those councillors
who held the original meeting.

Most justice, however, was dispensed in local and regional courts primarily run by
ealdormen or reeves appointed by the king (Hudson 2012, 41-46). The reeves enforced and
accepted the payment of various dues, carried out royal decrees, witnessed purchases,
maintained the peace in assemblies and held judicial courts at various local levels, namely
the hundred (or wapentake in the Danelaw), the burh, and the shire. Those more serious
pleas, which may have led to the ordeal or capital punishment, were most likely heard at the
shire level, although the hundred court had the right of infangentheof, which was the right to
try and punish (generally by execution) thieves caught in or just after the act (Hudson 2012,
37-60). Whether the courts were truly an extension of the king’s authority or whether they
represented the king’s law in idea only is debatable, and indeed frequently debated. James
Campbell, for instance, saw the Anglo-Saxon government as a complex system of regional
and local authorities, but one in which the king ultimately retained a large element of control
in even the most local courts. Campbell suggested that while the hundredal and hidage
systems (both systems of national division into smaller entities for more efficient economic
and legal procedure) were outside influences adopted from Roman predecessors or
Carolingian contact, the strength and success of the Anglo-Saxon government stems from
substantial interaction between the state and the individual. Campbell (1995, 47, 39-65)
stated that ‘Late Anglo-Saxon England was a nation state. It was an entity with an effective
central authority, uniformly organised institutions, a national language, a national church,
defined frontiers (admittedly with considerable fluidity in the North), and, above all, a strong
sense of national identity’'.

Other scholars doubt Campbell’s certainty regarding the centralisation of the Anglo-
Saxon state. Paul Hyams (2001, 3) has stated that the scholars arguing for fully centralised
governments ‘do not ... take sufficient care to juxtapose undoubted royal aspirations and
robust attempts to actualize them with the resistance of individuals keen to defend and
perhaps further their own opposed interests’. A major factor in his argument is the allowance
of feud and the amount of control the Anglo-Saxon individual had in settling his own
disagreements. It may have been noticeable that murder was not discussed in the above
section on capital punishment; this is because homicide and murder were, for the most part,
not crimes which received Anglo-Saxon royal punishment.

There were certain, very specific, instances in which slaying someone might have

been punished. Slaying one’s lord or the king qualified as treason, which called for the death
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penalty. Homicide within the walls of the church was botleas in the laws of Athelred and
Cnut. Mord was also punishable. There have been scholarly discussions about the exact
connotation of mord; the assumption had long been that it signified a secret slaying, but
more recently Bruce O’Brien has put forth the suggestion that it actually designates a slaying
which was unamendable, or botleas (O’Brien 1996, 336-49; Hudson 2012, 166). Regardless of
its exact meaning, it is clear that it is a far worse crime than ‘slaying’ (ofslea). Most of the

references to mord refer to the crime in a more general context, such as VI Zthelred 7:

And if wizards or sorcerers, magicians or prostitutes, those who secretly compass death
(mordwyrhtan) or perjurers be met with anywhere in the land, they shall be zealously
driven from this land and the nation shall be purified; otherwise they shall be utterly
destroyed in the land, unless they cease from their wickedness and make amends to the

utmost of their ability (Robertson 1925, 93).5

Edward and Guthrum II, VI Athelred 28.2, II Cnut 4a and II Cnut 5 make similar
declarations. However, II Athelstan 6 declares it a crime worthy of death, along with
witchcraft and sorcery. In I Cnut 5 it is stated that if mord is discovered, the murderer will be
delivered up to the kinsman of the slain man (which would assuredly lead to the offender’s
death), and II Cnut 64 declares it to be a botleas crime. For the most part, however, homicide
was usually handled by the payment of a compensatory fee to the family (and in certain
circumstances, a fine toward the king) or the offender risked the vengeance of the slain
man’s kin. This type of vengeance often led to what is known as feud, or sometimes
bloodfeud.

Feud provided the wronged with a means of personally obtaining justice, but the
vendetta often extended from the individual to entire family groups and could last decades.
Maitland, like scholars before him, was fixated on the Anglo-Saxon application of
compensation for homicide and royal cooperation with the feud system, assuming a lack of
‘true punishment’ to be a sign of a weak legal system. Patrick Wormald (1999a, 61), in his
critique of Maitland’s oversight regarding the Anglo-Saxon use of criminal punishment,
repeatedly quotes Maitland as having written 'on the eve of the Conquest many bad crimes
could still be paid for with money’. By ‘bad crimes’, Maitland was particularly referring to
homicide. Tom Lambert (2012a) argues that law is focused on maintaining order within a
society, and makes the case that homicide was not thought to be an aggressive act against
Anglo-Saxon society. He distinguishes between crimes against people and crimes against
property. Theft, for instance, was thought to have been a crime which worried the entire

community, because it is a sign of bad character rather than merely a disagreement between

B ‘gif wican odde wigeleras, scincreeftcan odde horcwenan, mordwyrhtan odde mdnsworan ahwar on earde
wurdan agytene, fyse hy man georne ut of pysan earde 7 clee[n]sige pas peode, oppe on earde forfare hy mid
ealle, butan hy geswican 7 pe deoppor gebetan’ (Robertson 1925, 92).
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individuals. Very few crimes against people, unless it was a breach of trust between a lord
and his subject, were actively punished under Anglo-Saxon jurisdiction; crimes against
individual persons, such as homicide and rape, were mended by compensating the victim or
the victim’s family in an attempt to avoid reciprocal personal vengeance. While legal scholars
such as Pollock and Maitland viewed this continuation of personal violence as a neglect of
judicial control, it could also be argued that adaptation of vengeance within the legislation
can be used to observe the development of royal justice.

Paul Hyams (2001) and Richard Fletcher (2004) both agree that the cultural
phenomenon of feud was actually built into the judicial system. Anglo-Saxon England had for
too long been a society built on the idea that individuals and their kin were expected to
avenge any wrongs done to them themselves, such that it was unlikely that its inhabitants
would suddenly place their justice into the hands of a single man. In Anglo-Saxon culture ‘it
was a fact of life that violence and conflict were as much a part of the social order as was
peace’ and that even kings approached crime with a feud mentality, by enforcing violent
punishments to establish peace (Fletcher 2004, 10-29). Indeed, there are implications in the
law-codes of kings encouraging justice into the hands of the common people. Men were
encouraged to pursue thieves themselves, and if the thief is slain in the attempt to secure
him, it was made clear that there would be no repercussions for the slayer, who would, in
fact, occasionally have been rewarded (Wihtred 25, Ine 16, Ine 35, VI Zthelstan 7, VI
Athelstan 12.3, [II Edmund 2, I Edgar 2, IV Edgar 14).

On the other hand, the law also accounts for the anger of the family of the slain thief.
If they believed their kinsman was not a thief, and they could prove it with oaths in court, the
slayer would be handed over to them for vengeance (III Athelred 7). Feud was even judged a
legal means of recourse. For instance, VI Athelstan 7 states that ‘We have declared, whoever
it be whose hands avenge wrongs done to us all, we shall all stand together, both in
friendship and in feud - whichever may be the result’ (Attenborough 1922, 163).*4 II Athelred
6, which discusses misconduct involving the truce Athelred made between the
Scandinavians and Anglo-Saxons, adds that ‘if the breach of the truce takes place inside a
town, the burghers themselves shall go and take the slayers alive or dead - the nearest
relatives [of the slain man] shall take head for head. If they fail to do so, the ealdorman shall
act; if he fails to do so, the king shall act...” (Robertson 1925, 59)."> Personal violence as a

means of justice thus continued throughout the tenth and eleventh centuries, but under the

4 ‘Peet we cweedon; dyde deda se pe dyde peet tre ealra téonan wreece, pet we weeron ealle swa dnum
freondscype swa on dnum feondscype, swa heeder hit ponne weere’ (Attenborough 1922, 162).

15 ‘Gyf hit binnan byrig gedon fridbreec, fare seo buruhwaru sylf to 7 begyte da banan, cuce 0dde deade, heora
nyh[sJtan magas heafod wid heafde. Gyf hy nellan, fare se ealdorman to; gif he nelle, fare se cyning to’
(Robertson 1925, 58).
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authority of the king (Hudson 2012, 12-13). By absorbing notions of feud into the legal system,
the king, intentionally or otherwise, set himself up as the wronged victim in any crime, and,
thus, Anglo-Saxon society became his kin.

It is notable, however, that vengeance did seem to become increasingly less
acceptable after the laws of Alfred. The laws of Ine (20) and Wihtred (28) both state that a
stranger who wanders from the road and does not announce himself if he comes upon
anyone else could be assumed to be a thief and either slain or ransomed for his wergild. This
practice may have continued after the seventh century, but it was not found in any official
legislation. In II Edmund 7 it is emphasised that the law is, in fact, intended to replace
vengeance and personal recourse for justice: ‘The authorities must put a stop to vendettas.
First according to public law, the slayer shall give security to his advocate, and the advocate
to the kinsmen [of the slain man], that he (the slayer) will make reparation to the kindred’
(Robertson 1925, 11).*¢ In initially allowing the individual a role in administering justice, by
maintaining feud and rewarding the catching of thieves and bringing forth criminals, the
Anglo-Saxon kings were exhibiting more control of society than might be immediately
assumed. However, as kings gained more central authority, it is clear that they did attempt to
rein in the amount of personal justice in favour of royally administered justice. This would
have been particularly important with execution and punishment. In the overall scope of
judicial matters, the employment of capital and corporal punishment was very rare. It was
this rarity which made punishment such a powerful sign of authority and deterent for crime
by reminding the community that the king had power over life and death.

By the reign of Cnut, and more frequently during the time of Edward the Confessor,
the right of sake and soke was being bestowed upon local jurisdictions and monasteries. It
has been debated what is actually meant by the terms sake and soke, and exactly how much
judicial authority they allowed. Soke was a judicial right bestowed by the king to select
ealdormen, burhs or monasteries, which allowed the receiver the right to the administration
of local justice, within a certain amount of reason. Maitland (1897, 81-94, 307-40) assumed
that soke provided the right to hold private courts and collect dues and chattels beyond the
authority of royal officials, specifically sheriffs. This would have meant that, although the
king himself was bestowing the right of private justice, criminal punishment was in the
hands of local authorities rather than the king. Many scholars, namely Henry Adams, Julius
Goebel, Naomi Hurnard, Florence Harmer, Helen Cam, and Patrick Wormald, have
disagreed with this suggestion to a variety of levels. Most, however, agreed with the notion

that, while a certain amount of authority was allowed to local and hundredal courts, it was

16 ‘Witan scylon feehde sectan: cerest cefter folcrihte slaga sceal his forspecan on hand syllan 7 se forspeca
magum, peet se slaga wille betan wid megde’ (Robertson 1925, 10).
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limited to minor pleas, which would not have required any judgement more severe than
monetary compensation (Baxter 2007, 210-11; Baxter 2009, 384; Wormald 1999a, 313-18).

Wormald argues that much of the evidence for Anglo-Saxon sake and soke comes
from the Domesday Book or later forgeries of charters, supposedly by Edward the Confessor,
which provides an anachronistic perspective of Anglo-Saxon jurisdiction. Post-Conquest
officials misunderstood or mistranslated Anglo-Saxon ‘commendatory lordship’ for soke.
Criminal pleas were not usually covered under soke (Hudson 2012, 32). Wormald argued that
Anglo-Saxon lords did have the responsibility of maintaining good behaviour and could
profit from the dues required from misbehaviour, but this should not be mistaken for
permission to prescribe their own judgements outside of the royal remit (Wormald 19993,
327-28). It seems probable that the aim may have been largely for royal judicial control with
judiciary rights given to hundredal and manorial courts for petty crimes, but in reality
including a large range of exercised authorities. Criminal trials of the sort that would call for
execution or mutilation would most likely have fallen under the remit of royal officials.

The extent of Anglo-Saxon central authority is crucial for interpreting the effect of
the written legislation. Stephen Baxter (2007, 11-12) divided social power structures into two
schemes: formal (meaning royal authority) and informal (meaning social ties, such as
kinship, community and religion). He stresses that these two schemes are firmly connected
in Anglo-Saxon society, and often worked together. There will always be scholars on either
side of the debate about how centralised Anglo-Saxon royal power truly was; however, the
more important issue may be recognising the many social groups and communities that
Anglo-Saxon individuals were part of and how they all interacted and affected one another.

Anglo-Saxon law was built on a structure of compensation and reparation to help
maintain social order between individuals, families, and communities. Only crimes so
terrible that no payment could ever amend the wrong would have been punished with
corporal or capital punishment; such crimes were usually an affront to the king or God, such
as plotting against one’s king or lord, theft of Church goods, or creating and distributing
counterfeit coin, which had to be visibly punished to deter further such acts. According to
surviving written documents, the Anglo-Saxon kings certainly used the death penalty and
various forms of mutilation, but they did so logically and rarely, so as to make a bold

statement.

ANGLO-NORMAN LEGISLATION

Anglo-Norman law holds an ambiguous position in legal history between the ‘archaic’ Anglo-

Saxon law, on the one side, and, on the other, the reign of Henry II, which is thought to have
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set the foundations for English Common Law. It is believed that the Normans did not bring
any form of written legislation with them to England, with the earliest extant purely Norman
laws being the Le trés ancient Coutumier, which may have focused on ancient customs but
were actually recorded in the thirteenth century, well after England’s Glanvill (Pollock and
Maitland 1968, 65). Another brief Norman code was compiled by Robert, Duke of Normandy,
and William Rufus in 1091, known as the Consuetudines et lusticie, as an attempt to record
the laws of Normandy while William I had ruled the duchy (Tabuteau 2003, 134; see Haskins
1960, 277-78 for the Latin text). This document is useful for a contemporary comparison of
Norman and Anglo-Norman law in the eleventh century, but still does not present an
unadulterated version of Norman law before 1066. Maitland summarised the situation as
follows: ‘Indeed if we read our history year by year onwards from 1066, it will for a long time
seem doubtful whether in the sphere of law the Conquest is going to produce any large
changes. The Normans in England are not numerous. King William shows no desire to
impose upon his new subjects any foreign code. There is no Norman code. Norman law does
not exist in a portable, transplantable shape’ (Pollock and Maitland 1968, 9). Still, there were
certain obviously Norman customs added to the Anglo-Saxon laws by William and Henry,
such as ordeal by battle, more complicated land property rules, and a separation of

ecclesiastical and royal jurisprudence.

The structure of legislation

Most of what is now known about Anglo-Norman legislation comes not from law-codes, but
from writs. Writs were used in the Anglo-Saxon period for strictly administrative purposes,
but after the Conquest they were the primary form of communication between the law
maker, usually the king, and the public (Golding 2013, 86-101; Wormald 1999b, 398-9; Hudson
2012, 869-76). These writs provide the best insight into changes made in practice to the
Anglo-Saxon laws, as they are informative of actual legal decisions. The limited legislation of
William I survives in the form of one writ about the ecclesiastical court, an ordinance on
criminal accusations between Frenchmen and Englishmen, a collection of ten laws compiled
probably after his death, and the Leis Williame which demonstrate William’s desire to
maintain for the most part the existing Anglo-Saxon laws, specifically those of Edward the
Confessor (Robertson 1925, 223-29; Pollock and Maitland 1968, 97-102).

There are a few compilations of laws from the twelfth century, the Quadripartitus
and Leges Henrici Primi being the primary collections used for modern study. The
Quadripartitus is mainly a collection of the Anglo-Saxon dooms, or laws, translated into
Latin from Old English for the post-Conquest audience which includes a number of
contemporary legal documents in the second book. There was intended to have been two

subsequent books discussing legal proceedings and theft, but these were either never written
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or have not survived (Pollock and Maitland 1968, 98-101; Wormald 1999a, 81-114). More useful
for examining specifically Anglo-Norman legislation is the Leges Henrici Primi, which
accounts for much of the Quadripartitus, but also endeavours to reformulate the laws of
Edward the Confessor with the changes made by William and Henry into a more logical
structure (Hudson 2012, 869-70; Pollock and Maitland 1968, 99-101; Wormald 1999b, 413). The
main distinguishing characteristic of the Leges Henrici Primi is that it enumerates what is
evident but unspoken in the Anglo-Saxon laws - that there are degrees of punishment
available depending on the offence, circumstances of the criminal act, and status of the
criminal. Leges Henrici Primi 68, 2, on punishment for homicide, is a prime example of such
variability.

Circumstances produce different consequences in everything: depending on the place,

for example whether the offence occurs in a church or the king's dwelling or during

military service or in the king's household or in a town or in any permanent abode of this

kind enjoying the protection of peace; or depending on the time, for example whether

the day is a festival day, or whether the king is with his personal troop or in the county

itself; or depending on the person concerned, for example whether he is a servant of the

king, or a reeve or official of some other lord, or in whatever capacity he secures the

untroubled calm of peace, whether by writ or some other method (Downer 1972, 215).7

The clause from the Leges Henrici Primi 59, 21, on theft, previously mentioned in this
chapter’s discussion of botleas crimes, provides a similar understanding that the severity and
conditions of theft could lead to monetary compensation, compensation by loss of limb, or
death; this judgement was at the discretion of the temporal court trying the case. This is
often viewed as a newly formed tripartite system which offers three degrees of punishment:
movable goods and wealth, land, or body and life (Haskins 1960, 279-280). However, it is
arguable that there was a great distinction between loss of life and loss of limb as penalties,
and that, in fact, loss of limb was considered closer to monetary compensation in its

repercussions (although certainly a more severe form of compensation).

The lexicon of penalty

Much of Anglo-Norman law had its foundations in Anglo-Saxon law. William I specifically
states that everyone under his rule should follow the established laws of Edward the
Confessor, although the surviving legislation from his reign certainly suggests he made his
own additions to Edward’s laws. Most offences were settled by compensation, as in the

Anglo-Saxon period. The Consuetudines et Iusticie do not incorporate a system of

17 ‘Alternantur enim omnia: loco, ut si in ecclesia uel domo regis uel in expeditione uel familia uel ciuitate uel
huiusmodi perpetua pacis habitatione proueniat; tempore, si dies festus sit, si rex in hostico uel in ipso sit
comitatu; persona, si seruiens regis sit uel alterius domini prepositus aut minister uel quo[quoJmodo securam
pacis tranquillitatem preferat siue per breue siue per aliud’ (Downer 1972, 214).
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compensation, as was found in the Anglo-Saxon laws, but rather simply state that the
offender shall forfeit his money, which either suggests that the amount was at the discretion
of the duke, or that the duke received all of the offender’s monetary wealth (Tabuteau 2003,
147; Haskins 1960 277-84). No other Norman source refers to anything similar to a wergild or
compensation for the victim’s family (Tabuteau 2003, 139). The lack of a more complex
system of compensation in the late eleventh-century Norman laws may suggest that the use
of compensation in Anglo-Norman laws was a feature adopted from the Anglo-Saxons and
was not native to Normandy.

The Anglo-Norman legislators gradually moved away from the subtle distinctions
between bot, wite, wergild, manbot, among other forms of compensation. In Anglo-Saxon law
bot payments generally went to the victim or his family to atone for their injury, although
fines which were claimed by the king were often added to this payment; yet, by the end of
the Anglo-Norman period all compensation payments were, in actuality, judicial fines,
meaning the payment went to the government, leaving the victim empty handed (Hudson
2012, 411; Thomas 2013, 86). This shift in payment is evidence of a theme that began in the
tenth century, but emerged in greater force in the development of post-Conquest laws - that
crimes are not committed merely against individuals, but against the state as a whole and
against the king personally (Hudson 2012, 385-6).

Misericordia regis, ‘the mercy of the king’, was a new term in English law after the
Conquest. Previously there were certain crimes, namely fighting in the king’s house, for
which it was specified that it was the king’s decision whether the offender lived or died (Ine
6; Alfred 7; II Cnut 59), however misericordia regis seems to leave even the type of
punishment to the king. Domesday Book records two instances of a man being placed in the
king’s mercy, but neither provide any indication of the actual fate of the offender. Domesday
Book ii, 7 notes that a certain clerk who invaded and illegally held land was in the king’s
mercy as to his possessions and body (Caenegem 1990, 73, no. 88), and Domesday Book ii,
449, regarding a certain Berengar who also illegally invaded royal land, merely states that the
offender was in the king’s mercy (Caenegem 1990, 87, no. 128).

Leges Henrici Primi 13, 1 lists the punishments that place a man in the king’s mercy:

... breach of his peace which he gives to anyone by his own hand; contempt of his writs
and anything which slanders injuriously his own person or his commands; causing the
death of his servants in a town or fortress or anywhere else; breach of fealty and treason;
contempt of him; construction of fortifications without permission; the incurring of

outlawry (anyone who suffers this shall fall into the king's hand, and if he has any



Chapter2 35

bocland it shall pass into the king's possession); manifest theft punishable by death

(Downer 1972, 117)."®

Most of the crimes that place an offender in the king’s mercy have also been stated elsewhere
in Anglo-Norman law as deserving of corporal or capital punishment. Violation of the peace
of the Church or the king was botleas (Leges Henrici Primi 12, 1a) or might subject him to the
loss of his limbs (Leges Henrici Primi 79, 3). False accusations in general could lead to the loss
of the slanderer’s tongue (Leges Henrici Primi 34, 7; 59, 13). Treason has already been
discussed as having led to execution (Leges Henrici Primi 75, 1; 75, 2). Theft could lead to
either death or loss of limb (Leges Henrici Primi 49, 22; 59, 22; 59, 26), but it was certainly

unamendable (Leges Henrici Primi 12, 13; 59, 22).

The structure of justice
The Anglo-Saxon system of royal justice was very developed by the mid-eleventh century,
and the Anglo-Normans did not fail to perceive this and adopt the court structure. The main
change that the Norman kings made was to delegate their power even further among their
councillors, reeves and noblemen (Hudson 2012, 296). Just as before, the king had his own
court to hear matters relating to himself, important men or important churches. The shire
court, which became the county court, was the main court for more serious pleas, and was
presided over by the sheriff. The sheriff, or shire reeve, had already become the most
important and powerful of the reeves before the Conquest, and he remained the main agent
of enforcing law on the regional level. He presided over the county court, accepted and
enforced the payment of various tithes, and oversaw the seizing and processing of offenders
(Hudson 2012, 256, 274-79). Henry of Huntingdon, writing in the twelfth century, seemed to
think that the sheriffs in William’s time had grown almost too powerful: ‘Those who were
called justices were the source of all injustice. Sheriffs and reeves, whose office was justice
and judgement, were more frightful than thieves and robbers, and more savage than the
most savage’ (Greenway 1996, 405). By the thirteenth century, sheriffs were more persecutors
of justice than enforcers, and were making a significant profit from the fees of offenders and
the chattels of felons (Miller 1951, 201-45).

Hundred and wapentake courts continued to be held with regularity, as they were
held in the Anglo-Saxon period. As previously, they oversaw amendable pleas, the witnessing
of purchases and a certain amount of local policing. Lords’ courts, however, were much more

significant than before the Conquest. In part, this may have been connected to the Norman

18 ‘. infractio pacis quam per manum suam dabit alicui: contemptus breuium suorum et quicquid ad propriam
eius personam uel mandatorum suorum contumeliatur iniuriam; de famulis suis in ciuitate uel castello uel
ubicumque occisis; infidelitas et proditio; despectus de eo; castellatio sine licentia; utlagaria (et qui eam faciet
in iure regio sit, et si bocland habeat in manum regis ueniat); furtum probatum et morte dignum’ (Downer
1972, 116).
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relationship between landholding and lordship. The ownership of land was a much more
important factor in determining status than it had been in the Anglo-Saxon period, and,
thus, debates over land became even more frequent. Honorial courts developed to handle
primarily minor debates over land. The manorial court, which mainly oversaw agricultural
issues, developed more slowly, but was certainly in place by the reign of Henry II (Carroll
2004, 26; Hudson 2012, 280-6).

The granting of sake and soke, toll and team, and infangentheof was much more
extensive (see above on the debate regarding their use in the Anglo-Saxon period), allowing
the delegation of justice to certain private courts as well. Sake and soke provided the right to
trial of pleas while toll and team allowed the receiver to accept taxes and fines, and
infangentheof granted permission to try and execute a thief caught in or just after the act.
Infangentheof was not always granted with sake and soke, and it is difficult to know to what
extent this right was carried out and how much it would have been a gesture of private
authority in this period. Sake and soke did not generally cover criminal pleas, such as
homicide, robbery, rape, and breach of the peace, so infangentheof would have made theft
the exception at the local level (Hudson 2012, 296; Miller 1951, 241-45).

Another other large change in the post-Conquest court system was the formation of
the ecclesiastical court. Although members of the clergy were often prescribed a different
severity of punishment than laymen, sometimes for the same crime (see Appendix B no. 20),
there was no clear distinction of ecclesiastical and secular courts (Pollock and Maitland 1968,
40). The second of William I's Episcopal Laws was very clear that no ecclesiastical matters

should be tried in temporal courts.

I therefore command and enjoin, by my royal authority, that no bishop or archdeacon
shall henceforth hold pleas affecting episcopal jurisdiction in the hundred court, nor
shall they bring forward any case which concerns spiritual jurisdiction for the judgement
of laymen; but whoever has been summoned for some suit or offence which falls within
the province of episcopal jurisdiction shall appear at the place appointed and named by
the bishop for the purpose, and shall there make answer concerning his suit of offence,
and he shall make amends to God and his bishop, not according to the [decree of the]
hundred court, but in accordance with the Canon Law and the laws established by the

authority of the bishops (Robertson 1925, 235).19

9 ‘Propterea mando et regia auctoritate praecipio, ut nullus episcopus vel archidiaconus de legibus
episcopalibus amplius in hundred placita teneant, nec causam quae ad regimen animarum pertinent ad
iudicium saecularium hominum adducant, sed quicumque secundum episcopales leges de quacumque causa vel
culpa interpellatus fuerit, ad locum, quem ad hoc episcopus elegerit et nominaverit, veniat ibique de causa vel
culpa sua respondeat, et non secundum hundred sed secundum canones et episcopales leges rectum Deo et
episcopo suo faciat’ (Robertson 1925, 234).
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Golding (2013, 152-3) suggests that the development of the ecclesiastical court was partly a
response to demands for ecclesiastical autonomy. Hudson (2012, 297-8) argues that this was
perhaps not to separate Church and state legal activity, but a political move to prevent
private cases being adjudicated in hundred courts belonging specifically to bishops.
Regardless of the reason for its origin, after the Conquest religious matters requiring judicial
proceedings were generally handled by these ecclesiastical courts.

The ecclesiastical court was allowed a range of punishments, from penitential and
monetary, to imprisonment and excommunication. As churchmen were not supposed to
shed blood or condemn others to death, they could not prescribe most physical punishments
(although they occasionally found cause for whipping, and, under Thomas Becket, branding)
(Pollock and Maitland 1968, 444-50; Caenegam 1991, 405, no. 410). This meant that, although
Leges Henrici Primi 57, 9a stated that, ‘With respect to those who belong to the clerical
orders and those who are promoted to those orders, actions relating to all charges great or
small must be conducted before their spiritual superiors’ (Downer 1972, 179), clergy involved
in criminal pleas often faced the temporal court.?® For instance, the previously mentioned
entry in Domesday Book ii. 7 records a clergyman who was placed in the king’s mercy as to
his life and body for invading and illegally holding land (Pollock and Maitland 1968, 450;
Caenegam no. 88). The decision to, in theory, move all religious cases to this ecclesiastical
court included trial by ordeal, something specifically stated by William in the decree
(Hudson 2012, 325). Trial by battle became the state’s main method of proving innocence,
once witnesses and oaths had failed. By moving trial by ordeal to these ecclesiastical courts,
William had begun to separate, although probably unintentionally, the Church’s impact on
the fate of the criminal’s soul, and the possibility of God’s intervention, from most legal
judgements.

The king, nonetheless, maintained a great deal of ecclesiastical counsel in his
administration of the country. Inherent in the ruling of both England and Normandy, was
the frequent need to leave England for long periods of time. The king, thus, required
trustworthy justiciars to rule in his stead and maintain the peace in the kingdom. All of the
Anglo-Norman kings had a number of justiciars, both bishops and noblemen, with a variety
of roles. Kin would often stand as the official regent while the king was away. Odo of Bayeux
was regent for William I and Queen Matilda and their son William served as such for Henry
I. Both William and Henry also had close ecclesiastical advisors. William relied heavily on
Lanfranc, Archbishop of Canterbury, in both legislating for, and general administration of,

the country. Archbishop Lanfranc was closely involved in crushing the 1075 rebellion and,

20 ‘De illis qui ad sacros ordines pertinent et eis qui sacris ordinibus promote sunt, coram prelatis suis est
agendum de omnibus inculpationibus maximus uel minoribus’ (Downer 1972, 178).
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probably, in devising the punishment of the offenders, who included Earl Waltheof. Roger,
Bishop of Salisbury, played a similar role during the reign of Henry II. For instance, while in
Normandy in 1124, Henry discovered that his royal moneyers were making counterfeit coin,
and it was Bishop Roger who gathered the offenders together and carried out the order to

have the right hand and testicles removed from each of them (Appendix B no. 39).

Punishment
William made few major changes to the existing penal laws, however one particular mandate

may have had a huge effect on the practice of judicial punishment: in two separate articles he

Table 2.3. List of punishable offences in the Anglo-Norman law-codes

Crime Capital Punishment | Corporal Botleas 'in the king's
Punishment mercy'
Theft and Robbery LHP 49, 7; LHP 59, 22; | LHP 59, 22; LHP 59, | LHP 12, LHP 13, 1 (for his
26 1a; LHP life)
59, 22
Theft by a slave LHP 59, 23a LHP 59, 23;
Treason LHP 75, 1; LHP 75, 2 LHP12,1a | LHP 13,1
Harbouring outlaws, fugitives, LHP 11, 14 LHP 13,10
criminals, or excommunicated
person
Fighting in the King's Dwelling LHP 13,7 LHP 8o, 1 (for his
limbs)
Violation of the peace of the King LHP 79, 3 LHP12,1a | LHP 13,1
or the Church
Deserting one's lord or comrades | LHP 13,12
in engagement
Breaking the peace in the king’s LHP 13,8 LHP 80, 1 (as to his
troops limbs)
Murder, murdrum and homicide LHP 71,1; LHP 89,1 LHP 8o, 8; LHP 8o, LHP 12,1a | LHP 13, u; LHP 79,
9a ;LHP 71,1 | 2; LHP 92,7
False Accusation LHP 34, 7; LHP 59, LHP 13,1
3
Making or issuing counterfeit Decree Concerning
coin Coinage 2.1; Decree
Concerning
Coinage 3.1; LHP 13,
3
Perjury on the relics LHP 11, 6
Wounding a man while resisting LHP 11, na
payment of ecclesiastical dues
Adultery by the woman LHP 82,9
Homicide in a church LHP 79,5 | Homicide in a
church
Poisoning a man Laws of William 36
Assaulting a woman Laws of William 18 LHP 13,6
Construction of fortifications LHP 13,1
without permission
Outlaw status LHP 13,1
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forbade the execution of criminals, instead ordaining that criminals should be mutilated.
(Hudson 2012, 255-487, Pollock and Maitland 1968, 88; Robertson 1925, 223-75). The

seventeenth article from a charter now known as the Willelmi Articuli Retracti stated:

We likewise forbid that anyone be slain or hanged for any offence, but his eyes shall be
put out and his feet or his hands cut off, or he shall suffer castration, so that the trunk
remains alive as a sign of treachery and wickedness; for the penalty inflicted on

malefactors should be in proportion to the crime committed (Robertson 1925, 251).*

While not common in either period, mutilation may have played a greater role as a
punishment for crimes of a more severe nature after the Conquest.

Despite this ordinance, most of the punishments for severe offences remained the
same, or at least maintained the calibre of severity as before (see Table 2.3). Theft remained
an offence punishable by death, as did treason, harbouring fugitives, fighting in the king’s
dwelling, deserting one’s lord in combat, breaking the peace in the king’s troops, and murder
by witchcraft or sorcery. False accusation, forging counterfeit coin, perjury on the relics,
wounding a man while resisting the payment of Church dues, and adultery by a woman still
earned offenders corporal punishment.

The main issue created by the Norman adoption of early English law is whether the
apparent continuity was reflected in practice, or whether it was actually intended as a
symbolic gesture of maintenance of Anglo-Saxon tradition by the incomers. Emily Tabuteau
(2003, 147-48) has argued, on the basis of the few extant sources of early medieval legal
procedure in Normandy, that, in practice, the Normans favoured punishments which were
able to be remitted, such as imprisonment, forfeiture and exile. Even the late eleventh-
century Consuetudines et [usticie do not prescribe the death penalty (Appendix E). Attacking
a person in the Duke’s court, or on the way to or from the Duke’s court, (article 2), building
fortifications (article 4), harming foreigners (article 12), and creating counterfeit money
(article 13), all placed the offender’s body in the king’s mercy (de corpore suo fuit in
misericordia domini Normannie), but whether this might mean death or merely loss of limb
at the whim of the king is not expressly stated. This Norman tradition of non-lethal
punishments is evidenced in William’s sentencing all of the French leaders of the 1075

rebellion to prison or exile, and only the Anglo-Saxon Earl Waltheof to execution.

Corporal Punishment
The Anglo-Saxon laws specified the loss of a hand for the production of counterfeit coinage

(II Cnut 8, I Athelstan 14). Henry I maintained mutilation as the penalty for this offence, but

2 ‘Interdicimus eciam ne quis occidatur vel suspendatur pro aliqua culpa, sed eruantur occuli et abscidantur
pedes vel testiculi vel manus, ita quof truncus vivas remaneat in signum prodicionis et nequiciaw suae,
secundum enim quantitatem delicti debet pena maleficis infligi’ (Robertson 1925, 250).
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mandated blinding and castration rather than, or possibly in addition to, the loss of a hand.
The Historia Novorum in Anglia mentions the new punishment of loss of ‘his ears and the
lower part of his body’, and the Anglo-Saxon Chronicle states that in 1124 Henry ‘gave
instructions that all the moneyers who were in England should be deprived of their
members, namely the right hand of each and their testicles below’ (Hudson 2012, 389;
Garmonsway 1972, 255).2> There is precedent for corporal punishment in early eleventh-
century Normandy, which is recorded in the Gesta Normannorum Ducum, written by the
French monk William of Jumiéges in the mid-eleventh century and added to by English
chroniclers Orderic Vitalis and Robert of Torigni in the twelfth century. Richard II, Duke of
Normandy, who ruled in the late tenth to early eleventh centuries, blinded the wife of a
ploughman for theft; this same Richard II cut off the hands and feet of the leaders of an
illegal assembly of peasants, and sent them back to those they represented as a warning; and
William I, as Duke of Normandy, cut off the hands and feet of thirty-two peasants from
Alengon when they defended the town against him and insulted him (Greenway 1995 et. al.,
9, 123-25, 287-89). However, it is difficult to determine how much the severing of hands and
feet of rebelling peasants was common law rather than a battle tactic of an irate duke.
William’s ordinance on mutilation as a replacement for the death penalty raises the
question of whether the declaration was for show or was actually put into practice. William
was renowned for his life-preserving punishments. William of Poitier stated that, ‘he
preferred to punish with exile, imprisonment, or some other penalty which did not cost life,
those whom other princes, in accordance with custom or established law, put to the sword’
(Tabuteau 2003, 148; Davis and Chibnall 1998, 39). In fact, despite numerous treasonous
plots against William, Waltheof was the only lord recorded to have been put to death during
his rule. Yet, as William of Poitier indicates, this may have been an ideal particular to
William, rather than the Normans on the whole. William I was renowned for his reliance on
mutilation. His laws included the castration of a man who rapes a female, an idea only
previously applied to slaves (Alfred 25.1) and seemingly not adopted into the laws of Henry L.
The Anglo-Saxon Chronicle corroborates the practice of this punishment, castration, for rape
(Garmonsway 1972, 220; Appendix B no. 27). The Anglo-Saxon Chronicle and Henry of
Huntingdon in his Historia Anglorum also state that poachers in the royal forest were

regularly blinded (Garmonsway 1972, 221; Greenway 1996, 405).

22 ‘Millesimo.cxxv. On pis geer sende se king Henri toforen Cristesmesse of Normandi to Englalande 7 bebead
bet man scolde beniman ealla pa minetere pe weeron on Englelande heora liman, pet wees here elces riht hand 7
heora stanen benedan’ (Irvine 2004, 126).

23 ‘Exilio, carcare, item alia animaduersione, quae uitam non adimeret, ulcisci malebat; quos iuxta ritum siue
legume instituta, caeteri principes gladio’ (Davis and Chibnall 1998, 38).
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Yet, later laws, even those of William himself (see Leis Willelmi 36), continue to refer
to and prescribe death as punishment with roughly the same frequency as the Anglo-Saxon
law-codes (see Table 2.1). Historical chronicles record events of corporal punishment with
more frequency, but this does not necessarily seem to signify fewer executions. For instance,
the Anglo-Saxon Chronicle reports that in 1124 Henry I ‘hanged more thieves than ever
before’; however, it continues to note that while forty-four were put to death, ‘six had their
eyes put out and were castrated’ (Garmonsway 1972, 254). Henry of Huntingdon even adds of
William I that ‘If anyone had killed any person whatsoever, for whatever reason, he subjected

him to the death sentence’ (Greenway 1996, 407).

Capital Punishment

The death penalty remains present in both the Anglo-Norman law and historical accounts.
Unfortunately, it is difficult to say much about how it was specifically used. The Leges Henrici
Primi is an undefined mixture of traditional English law, ancient Continental law (primarily
of Frankish origin) and new Anglo-Norman law, and the contemporary historical chronicles
focus primarily on the clergy and the nobility, leaving out the major portion of society at
whom legal punishment would have been aimed. Similar to historical evidence from the
Anglo-Saxon period, the literary examples of post-Conquest judicial punishment are thus
comprised mostly of treason against the king and theft, usually from a church.

Treason and theft were both still very serious crimes. William I required that every
man provide an oath of fealty, not just to his lord, but directly to the king as well (Pollock
and Maitland 1968, 88, 299; Hudson 2012, 385, 431), William was setting himself up as the
ultimate temporal lord, God, of course, being Lord of all, to whom every man and lord owed
allegiance and obedience. The Laws of Henry I (75, 1) place killing one’s lord equivalent to
blasphemy against the Holy Ghost, ‘which, according to the word of the Lord, shall not be
forgiven to anyone, either in this world or the world to come’. Anyone who committed such a
crime was to be scalped or disembowelled or subjected to other punishment, ‘which in the
end is so harsh that while enduring the dreadful agonies of his tortures and the miseries of
his vile manner of death he may appear to have yielded up his wretched life before in fact he
has won an end to his sufferings, and so that he may declare, if it were possible, that he had

found more mercy in hell than had been shown to him on earth’ (Downer 1972, 233) 4.

24 ‘75 1 Si quis dominum suum occidat, si capiatur, nullo modo se redimat, set decomatione uel e[uiscer]atione
uel ita postremo seuera gentium animadversione dampnetur, ut diris tormentorum cruciatibus et male
mortis infortuniis infelicem prius animam exalasse quam finem doloribus excepisse uideatur et, si posset fieri,
remissionis amplius apud inferos inuenisse quam in terra reliquisse protetetur. 75, 1a In omnibus enim
humane prauitatis excessibus medicine salutaris fomenta prolata sunt preter traditionem domini et
blasphemiam Spiritus Sancti, id est habere cor impenitens quod iuxta uerbum Domini no remittitur alicui uel
in hoc seculo uel in futuro’ (Downer 1972, 232).
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Both treason and theft could lead to the death penalty, but might also merit
mutilation. This was the case for some of the rebels who participated in the 1075 rebellion
against William I, as well as for William of Eu who was blinded and castrated for treason
against William Rufus (Appendix B nos. 23, 33). For the same crime, however, William Rufus
sentenced William Aldery to death (Appendix B no. 33). There is no mention, in any of the
sources, as to what may have determined the difference in punishment, aside from the whim
of the king. In some instances, it is emphasised that a criminal should have been executed,
but was sentenced to a more merciful punishment. In the early eleventh century a certain
Ralph fitz Walter confessed to theft, and the Abingdon Chronicle specifies that he should
have forfeited all of his possessions and been executed, but he implored to King Henry I and
his Queen for mercy, and was spared his life (Caenegem 1990, 160, no. 192; Appendix B no.
37).

The degree that ideas of mercy may, or may not, have played in the use of corporal
punishment over capital punishment will be discussed in further detail in Chapter 8, but for
now it may be necessary to note that, although execution was, indeed, used in the Anglo-
Saxon and Anglo-Norman periods, rulers of both periods understood the severity of the act.

The Laws of William I state (Leis Willelmi 40):

We forbid the practice of condemning a man to death for a trivial offence, but, for the
correction of the public, another penalty [shall be devised] according to the nature and
magnitude of the crime; for that which God made in his own image and redeemed at the

cost of his own blood should not be destroyed for a trivial matter (Robertson 1925, 271).%

This is not a novel sentiment, but was first found in the late tenth-century laws of Athelred

(V ZAthelred 3; see above).

Changes in Punishable Crimes

There are certain differences between offences punishable in the Anglo-Saxon period and
those punishable after the Conquest. The one crime to have been punished by the Anglo-
Saxons but not mentioned by the Normans was arson. Interestingly, it returns as a
punishable offence in Glanvill. Assaulting a woman was a crime in Anglo-Saxon England, but
one which only led to the payment of monetary compensation (Athelberht 75; ZAthelberht
82-84; Alfred 8; Alfred o; Alfred u; Alfred 18; Alfred 29; VI Athelred 39; II Cnut 52). In the
post-Conquest laws of William, assault of a woman was punishable by castration (Leis
Willelmi 18). Perhaps the rising of this crime to punishable status is due to a difference in the

Norman perception of manliness and civil behaviour. Twelfth-century historians display a

25 ‘Prohibemus ne pro parvo forisfacto adiudicetur aligquis homo morti; sed ad plebis castigacionem alfiJa pena
secundum qualitatem et quantitatem delicti plectatur. Non enim debet pro re parva deleri facture, quam ad
ymaginem suam Deus condidit et sanguinis sui precio redemit’ (Robertson 1925, 270).
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great deal of contempt for obvious displays of brutality and violence, what they consider
‘barbaric’ acts. Assaults on women may very well have fallen into this category.

Homicide was primarily handled with compensation, as it was before the Conquest.
It is not known how homicide would have been handled in tenth- and eleventh-century
Normandy. Tabuteau (2003, 139, 148) has hypothesized that feud was an accepted solution for
the Normans, however there are no written documents which support or disprove this
assertion. It may not be unlikely, however, that the Normans would have been accustomed to
feud before coming to England, considering their Germanic and Scandinavian ancestry.
Regardless of their native traditions, the Norman kings seem to have embraced the pre-
established system of compensation for homicide and slayings.

There were still some forms of killing for which monetary compensation and penance
would not have been suitable penalties. In both periods, injuring a man while resisting
payment of ecclesiastical dues mandates the loss of the offender’s hand (II Cnut 48.1; Leges
Henrici Primi 11, na). In the laws of Cnut, if the offender slays a man he would be outlawed (II
Cnut 48.2); in the laws of Henry, if the offender kills someone he would be placed in the
king’s mercy (Leges Henrici Primi 13, 11). Anyone who slew an innocent man on a mission for
the king would also find himself in the king’s mercy (Leges Henrici Primi 79, 2). Leges Henrici
Primi 89, 1 is somewhat abstruse, but seems to suggest that if a relative had cause to place a
man into serfdom and, out of fear that this might happen, the man kills that relative, then he
would be sentenced to death and his children and blood relatives would enter serfdom
instead. It is stated that this law is ‘according to the Lex Salica’ so this may be preserved in
the Leges Henrici Primi as a traditional law rather than contemporary practice. It is very
specific in its circumstances, and, as previously discussed, this was a characteristic of early
Germanic law, but by the twelfth century English law was moving away from legislating in
such specific scenarios.

The term murdrum in this period, comparable to the Old English mord, most
certainly signified a slaying which happened in secret, as did the French murdre. William I
introduced what is now known as the murder fine: ‘If a Frenchman is slain and the men of
the hundred do not seize the slayer and bring him to court within 8 days, in order to prove
who has done it, they shall pay the murder-fine, namely 46 marks’ (Leis Willelmi 22;
Robertson 1925, 265).2° This was a measure to protect the Frenchmen who had come across
the channel with William. If the slain man could not be proved to have been English, it was
assumed he had been French and the town in which the murder took place was responsible

for the fine. Most of the clauses on the murder fine focus on the organisation of the payment,

26 ‘Ki Franceis ocist, e les humes del hundred nel prengent e eminent a la justice dedenz les VIII jurs pur mustrer
ki ait fet, si renderunt le murdre: XLVI mars’ (Robertson 1925, 264).
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but other clauses hint at the fate of the murderer once he is found and given up. Leges
Henrici Primi 12, 1a includes ‘palpable murder’ (morp) as an unamendable crime, and 92, 7
states that ‘Even though the offender asks of the king that he be granted his life and limbs,
the fine for murdrum shall nevertheless be paid, in the way we have stated’ (Downer 1972,
289).?7 It seems that homicide was still primarily an amendable offence, and murder was still
more severely punished.*®

There are a few new crimes added to Anglo-Norman laws, which do not appear at all
prior to the Conquest. The first is poisoning: Leis Willelmi 36 condemns a person to death for
poisoning a man (Robertson 1925, 269). There do not seem to be any historical examples to
explain the sudden appearance of poisoning in the laws or of specific instances of the crime,
yet one might postulate that the law might have been inspired by the number of plots against
William I’s life. Poisoning as a specific crime was not continued into the laws of Henry I or
Henry II. Poisoning makes no appearance in the pre-Conquest laws, although William of
Malmesbury, in his Vita Dunstani, does state that women who poisoned a person were
burned under the laws of King Edgar (Winterbottom and Thomson 2002, 257; Appendix B
no.s5). This reference must be approached with caution, however, as William of Malmesbury
was writing in the twelfth century about the tenth century, and there are no contemporary
examples of Edgar having burned to death any criminals.

Another punishable crime, of wholly Norman influence, is the construction of
fortifications without permission. Unlawfully constructing fortifications places a man in
misericordia regis. Punishment for unlawful building of fortifications was also included in the
Consuetudines et lusticie (article 3), suggesting that this may have been an offence particular
to Norman culture. Without getting into too much irrelevant detail, because the study of
Anglo-Norman castles is in itself a huge and separate branch of scholarship, suffice it to say
that the Normans had a somewhat different relationship with their fortifications than the
Anglo-Saxons, a relationship which seems to have been reflected in the laws. Anglo-Saxons
certainly built fortified residences. A network of fortified strongholds, known as burhs,
became increasingly necessary in the late ninth century, when England was being invaded by
the Vikings. These original burhs were intended as defensive refuges for the Anglo-Saxon
people and were built on top of many pre-existing forts as well as being newly erected
earthworks. However, as these strongholds became inhabited they began to develop into
economic communities or permanent residences for lords (Hall 2om1). Yet contemporaries

distinguished between the burh and the new Norman fortifications; when discussing the

27 ‘Et licet malefactor regem requirat ut uitam et membra reipiat, nichilominus murdrum soluatur, sicut
diximus’ (Downer 1972, 288).

28 See O’Brien 1996 for an alternate view that the murder fine had an Anglo-Saxon origin.
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fortifications erected by the incoming French, the Anglo-Saxon Chronicle uses the foreign
word castel instead of a synonymous Old English word - perhaps because there was none
(Garmonsway 1972, 173-7; Williams 1992, 221). Castles were a focal point in the landscape for
military defence, judicial administration, agricultural management and, most importantly,
centres of lordship (Creighton 2002, 1-7). Whereas Anglo-Saxon ealdormen gained most of
their power from wealth and the favour of their families with the king, Anglo-Norman
lordship was tied into land and permanent centres of authority, such as castles (Baxter 2007,
139-144; Carol 2004, 26).

For the most part, Anglo-Norman judicial administration would have been much the
same as it was in the later Anglo-Saxon period. Additions which were more culturally
Norman, such as the punishment of illegal fortifications, were added to the codes and small
changes were made to the amount of control the king had over regional administrators, but
this seems to have been more for keeping peace after conquering a foreign nation rather than

enthusiasm for the legal system.

CONCLUSION

It can be seen that there is a great deal of continuity between the Anglo-Saxon and Anglo-
Norman legislation, yet this continuity cannot be approached as straightforwardly as the
legislation might suggest. Early medieval legislation cannot be relied on for a direct
indication of practiced law. Historical accounts suggest that there may have been a greater
variety in punishment than the laws would lead one to believe. Most significantly, the Anglo-
Saxon laws allow little room for consideration of the details of the crime in the punishment,
but that is not the case with the surviving accounts of lawsuits and judgements. Crimes such
as theft and harbouring outlaws were, in practice, sometimes punished more leniently than
by execution.

Justice was also carried out on a number of different authoritative levels. It can be
extrapolated from historical evidence that Anglo-Saxon courts took into account a number of
factors when making a judgement on punishment. The king was certainly involved in the
formation and adjudication of law, however, it is unknown how far down the ladder of
judicial administration his laws would have actually permeated. Anglo-Norman kings seem
to have maintained stronger control over their appointed representatives at the lower level,
yet even they did not have a system for maintaining the fairness of reeves, judges, and
judicial administrators. Anglo-Saxon kings also encouraged community participation in the
capturing and punishing of offenders, which often blurs the line between justice and revenge.

Even when the king is personally involved, the motive for punishment can sometimes fall
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more toward the personal vengeance side of the spectrum. It seems fairly certain, however,
that royal justice used corporal and capital punishment for only the most serious crimes and
the most destructive criminals.

Anglo-Norman law maintained much of the established Anglo-Saxon legislation and
court procedure. A few new crimes were added to the list of punishable offences: assault on
women, poisoning, and construction of fortifications without permission. The most
important adaptation of the legislation for the development of law, however, was the
insertion of a range of punishments for serious offences, explicitly based on the severity of
that specific act rather than the general crime (i.e. the value of the stolen goods rather than
merely the fact that something was stolen), into the written documents. Historical accounts
and chronicles, however, reveal that corporal punishment was much more widely used than
before the Conquest. The death penalty was still used, especially for offences such as theft
and treason, but thieves and traitors might equally have had their eyes cut out and their
testicles cut off as a more merciful punishment.

Just as the Norman Conquest did not mark a moment of sudden judicial reform,
English Common Law was not instantly developed at the coronation of Henry II. The reigns
of Henry and John mark a gradual progression of law through increased legislation and a
greater emphasis on written law and its use in legal decisions. Details of legal proceedings,
such as the names of judges and the collection of chattels, were beginning to be more
thoroughly recorded (Hudson 2012, 509-26; Caenegem 1991). For instance, plea rolls were
frequently used to preserve accounts of judicial decisions, especially after Hubert Walter’s
appointment as chief justiciar in 193. Writs also began to be sealed, safeguarding the
integrity of the king’s order (Hudson 2012, 526).

As for crime and punishment, the crimes that merited judicial punishment were
much the same as in the Anglo-Saxon and Norman periods: high treason (lese-majeste),
breach of the king’s peace, homicide and murder, arson, robbery, rape, and falsifying - which
consisted not just of money but of charters and measures. Fraudulent concealment of the
treasure trove was also punishable. It is notable that, while homicide and murder were still
distinguishable by the amount of secrecy involved in the act, homicide was, for the first time
in English law, officially considered a punishable crime.

The main change in the legislation of punishment by the Angevin period is that at no
point is a specific punishment mandated, but is at the discretion of the judge, usually the
king or king’s representative for criminal cases. The work of Glanvill was also the first
legislation to make the distinction between criminal and civil pleas, separating crimes that
placed a man in the king’s mercy as to his life and limbs in a single chapter entitled ‘De
placitis criminalibus’ (Hall 1965, 171). It is in the Angevin period that the concept of ‘crime’, or

crimen, is realised, not just by severity of punishment but in official definition. While many
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of these changes are significant and mark the end of Anglo-Norman law, they were built on a
progressive development of law begun in the seventh century.

Historians of early medieval England are faced with the usual complications of
historical context and bias; however, if the written sources are approached with an
understanding of their origins and a knowledge of their limitations, there is no reason not to
utilise the information they can provide. Bearing such caveats in mind, these legal
documents and ecclesiastical histories can shed light on the views held by various sectors of
society, though still largely the elite, regarding judicial punishment. This, combined with
archaeological evidence, helps realise the distinction between how punishment was

ideologically perceived and how it was realistically executed.



Chapter 3

DEATH AND BURIAL

When examining the treatment of executed criminals in early medieval society, the crime
and the type of death are not the only relevant aspects of capital punishment. The manner of
burial was an equally important statement on societal perceptions of crime and those
individuals who committed such offences. Burial rituals are determined by the living, rather
than the dead, and so reveal information about society’s perception of the deceased. In later
Anglo-Saxon England, burying the dead was, in theory, the domain of the Church and, as
such, burial rites should reflect ecclesiastical views on different members of society; however
the archaeology of early medieval cemeteries has shown a great deal of variability in
Christian burial (Morris 1983, 62; Thompson 2004, 31). There seems to have been
considerable community involvement in the funerary ritual, and ecclesiastical ordinance and
popular beliefs cannot be viewed as two separate traditions (Thompson 2004, 53, Blair 2005).
The location of the burial, the position of the body, and the appearance of the grave are all
important factors in discerning society’s view on criminals and, potentially, the level of
cooperation between the community, Church, and royal authorities in the treatment of
execution victims. This chapter aims to provide an introduction to the study of deviant
funerary ritual in early medieval England and reveals some of the issues facing the

archaeological analysis of criminal burial.

ANGLO-SAXON CRIMINAL BURIAL

Christian burial in the ninth through eleventh centuries

The transition from ‘pagan’ burial to Christian burial occurred between the eighth and tenth
centuries in many parts of England. Funerary practice during this period was characterised
by the gradual abandonment of the inclusion of material goods in the grave and a move
toward burial in churchyards (Gilchrist 2015, 382; Hadley 2010, 103). Initially churchyard
burial was reserved for Christian elites and members of religious communities, but by the
tenth century most individuals would have had been interred in consecrated land belonging
to churches (Blair 2005, 58-73, 228-45, 462-71; Hadley and Buckberry 2005, 126-27; Foxhall
Forbes 2013, 275). In a typical Christian burial, the body was positioned supine with the arms
and legs extended along the body (Buckberry 2010, 2; Cherryson 2008, 17; Geake 1992, 85;

Hadley 2010, 103). Although little organic material typically survives from medieval burials,
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archaeological evidence of shroud pins and historical records of burial rites reveal that most
corpses would have been wrapped in a shroud, which may have been fastened with a metal
pin or sometimes sewn or tied closed (Daniell 1997, 43; Thompson 2004, 35, 107-08). The
Bayeux Tapestry depicts the body of Edward the Confessor wrapped in some form of cloth
shroud as his corpse is carried to St Peter’s church, suggesting that at least nobility were
likely shrouded by the eleventh century. The white cloth was a symbol of purity and the
shrouding an indication that the deceased had completed the steps of a good death:
confession, communion, and the sacrament of extreme unction (Daniell 1997, 43; Gilchrist
2015, 385). Few or no other accessories or material goods would have generally been placed in
the grave along with body. Church cemeteries were fairly organised. They seem to have often
been laid out in rows orientated north to south, with the individual graves aligned roughly
west to east (Buckberry 2008, 148; Buckberry 2010, 2-11; Cherryson 2008, 117; Cherryson 2010,
61; Geake 1992, 85; Guy 2010, 75; Hadley 2010, 103).

West-east orientated unfurnished burial in consecrated churchyards has long been
viewed as the Christian funerary formula (Thompson 2002, 229). Recent archaeological
research, however, has revealed that there were exceptions to the standard Christian burial
and that there was a great deal more funerary variability in ninth- through eleventh-century
burials than had been initially realised by Anglo-Saxon scholars (Boddington 1990; Buckberry
2010; Cherryson 2008; Geake 1992; Hadley 2010; Hadley and Buckberry 2005; Kjolbye-Biddle
1992, 222-33; Lucy and Reynolds 2002, 3, 13-16; Thompson 2004, 29-33). Grave goods, while
rare, persisted in Christian burial. Jewellery, coins, knives, and even dress accessories
suggesting that the corpse may have been buried clothed have been occasionally discovered
in late Anglo-Saxon churchyard graves (Gilchrist 2015, 382; Hadley 2010, 103-04; Hadley and
Buckberry 2005, 140). Amuletic objects, such as ancient (usually Roman) coins, the teeth of
wild animals, and waist or neck bags which may have contained herbal charms or
occasionally crosses, may have actually increased in frequency during the conversion period,
although they were predominantly placed in the graves of women (Gilchrist 2015, 382, 391-93;
Blair 2005, 173-75).

The impetus behind the gradual transition to unfurnished burial provision is
uncertain. It was initially thought by scholars that the Church was the primary influence for
this shift in funerary procedure (for instance Meaney and Hawkes 1970, 50-55); yet the
Church mandated very little about burial. There is little evidence of the Church having
disapproved of furnished burial or having prescribed any specific rules about burial form
(Boddington 1990, 188; Bullough 1983, 185-7; Hadley and Buckberry 2005, 124; Thompson
2002, 229). The poem The Seafarer, found in the tenth-century Exeter Book, hints that, while
not actively forbidden, Christian teachings were clear that grave goods were not necessary for

the Christian afterlife, and were, in fact, somewhat wasteful: ‘Though a brother will strew
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with gold his brother’s grave, and bury him among the dead with various treasures, it will not
go with him. To the soul that is full of sins gold cannot be an aid before the terror of God
when he has hoarded it during his lifetime here’ (Mackie 1934, 9; Thompson 2004, 11).! A
man cannot buy his way into heaven and his material possessions have no value there;
heaven itself is the greatest wealth of all. It is possible that the Church was one of the factors
that influenced the emergence of unfurnished burial (see Boddington 1990 for a discussion of
other potential factors), but in the eyes of the Church this seems to have been a trend born of
practicality and devotion rather than a rule. Gilchrist (2015, 380, 393-94) stresses that, just
because the institution of the Church did not mandate new regulations for burial during the
conversion, this does not mean that the changes which occurred were not still influenced by
Christian ideology. Christian teaching is entirely focussed on the afterlife and the ultimate
goal of achieving salvation in heaven; thus it seems reasonable to assume that most changes
to the corpse or the grave to some extent reflected religious beliefs about death and entering
the afterlife.

There were a number of variations in Christian Anglo-Saxon burial form which
focussed less on materiality and more directly on the corpse or the grave itself. Lining the
bottom of graves with charcoal, including stones in the burial in a variety of ways and
interring the body in some form of wooden coffin were some of the more frequent burial
enhancements (Gilchrist 2015, 383-85; Hadley and Buckberry 2005, 132-43; Thompson 2002,
231). Such rites can be problematic for scholars to interpret because there are few references
to them in contemporary sources. While there are a number of sources detailing the funerary
ritual leading up to burial, there is very little information about the grave or the act of
burying the deceased. Charcoal burials, for instance, have generated a number of differing
interpretations, ranging from the theoretical representation of penitential ash for continued
penance after death to the more practical function of the absorption of bodily fluids
(Thompson 2002, 238-40; Thompson 2004, 18-20; Holloway 2008, 142-44).

There were a number of ways in which stones were included in Anglo-Saxon graves.
They were often placed around the head to prop it up. These are referred to as ‘pillow stones’
if they surround the head or ‘ear-muffs’ if there are only two stones, one on each side of the
head. Nearly a third of the burials at Worcester Cathedral contained either pillow stones or
ear-muffs (Guy 2010, 78-79; Gilchrist 2015, 383; Hadley and Buckberry 2005, 136). Stones or
tiles were also often used to line graves. Occasionally a single large slab was placed over the
body. Both of these uses of stone are thought to have represented a makeshift coffin (Hadley

and Buckberry 2005, 135; Thompson 2004, 231). Most tenth-century coffins were primarily

1‘beah pe greef wille golde stregan bropor his geborenum, byrgan be deadum mapmum mislicum, pcet hifm] ne
mid wille, ne meeg peere sawle pe bip synna ful gold to geoce for Godes egsan, ponne he hit cer hyded penden he
her leofad’ (The Seafarer 1. 97-102; Mackie 1934, 8).
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made out of wood, so do not often survive for archaeologists to uncover. However, the large
numbers of graves with coffin nails and of surviving coffins found at sites with water-logged
conditions, which enhances the preservation organic material, hint at the potential frequency
of coffins in the later Anglo-Saxon period (Gilchrist 2015, 385; Hadley and Buckberry 2005,
132-34).

It is possible that there are a number of different explanations according to region or
time period for variations in grave form. The inclusion of charcoal in burials occurred in only
a minority of graves, and seems to have been concentrated in specific cemeteries. For
instance, while over three hundred examples of charcoal burials have been excavated in
England, these occur in only thirty cemeteries, and ninety-six examples were found at the
Old and New Minsters in Winchester (Holloway 2008, 136; Kjelbye-Biddle 1992, 230). Anglo-
Saxon cemeteries in Winchester also contain various types of coffined burials: wooden
coffins with wooden pegs, wooden coffins with iron nails, wooden coffins bound with strips
of iron, stone slab coffins and stone slab grave covers were used in different frequencies at
various periods between the seventh through eleventh centuries (Kjolbye-Biddle 1992, 222-
33).

What seems to have been occurring in this period is that different regions and
communities were developing ways of marking out individuals in death which worked within
the normative Christian burial form. There is some overlap between these variations, for
instance charcoal layers are often found lining the grave of coffined burials, but for the most
part the dominance of one or two particular alternative burial forms seems to mark out
distinct community funerary customs (Cherryson 2008; Hadley and Buckberry 2005;
Thompson 2004, 29-32). It is assumed that the individuals in these exceptional graves were
being marked out in some way, but whether positively or negatively and whether because of
status or behaviour or some other characteristic entirely remains unknown. It is important,
however, that the deceased individuals associated with most charcoal and stone burials in
the later Anglo-Saxon period were interred with care and usually laid out supine and
extended. The graves themselves were primarily placed in Christian cemeteries (Holloway
2008, 136-37; Thompson 2004, 118-24), which suggests that these individuals were certainly
accepted members of the Christian community.

Victoria Thompson (2002, 232-33) and Roberta Gilchrist (2015, 383-88) both suggest
that the variations in Christian burial which developed in the later Anglo-Saxon period, such
as lining the grave with charcoal or stones or enclosing the corpse in a coffin, are focused on
demarcating the boundaries of the grave or containing the corpse. Thompson (2002) argues
that this containment aims to isolate the corpse and separate it from the soil of the grave.
She notes that a mistrust of the body begins to develop around this same time, a feeling

which is displayed in the ninth- or tenth-century Soul and Body poems, found in both the
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Exeter and Vercelli Books, though in slightly differing versions. In the poem the soul and
body are separated after death, awaiting the Last Judgement, and the damned soul berates
the body for its weaknesses and lusts which have negatively impacted the fate of the both
soul and body (Bradley 1982, 358-62; Thompson 2002, 234-35).

The Vercelli version, Soul and Body I, continues beyond the miserable fate of the
sinful body and soul to discuss the fate of the good body and soul. The good soul achieves
salvation, but the fate of the body remains the same - to rot in the earth. Thompson (2002,
233-34) suggests that this confusion between decay of the body as a result of sin and as a
natural process highlights how disturbing and strange the dead corpse was perceived to have
been by Anglo-Saxon Christians. Although death was viewed as a natural process, the
deceased body itself was unnatural because it did not fit into the dichotomous behavioural
reward system proposed by Christianity. The theme of worms devouring the body is raised
again and again in association with this discomfort and fear surrounding the decaying corpse
(Thompson 2002, 234-38; Thompson 2004, 132-69). It is possible that containment of the
deceased body was intended to separate the body from the earth and worms in an attempt to
control the disconcerting phenomenon of decomposition.

Roberta Gilchrist (2015, 389) has suggested that the desire to preserve the corpse
from decay was further influenced by the belief in bodily resurrection. The Anglo-Saxons,
like the Roman Christians, believed that on the Day of Judgement the soul would be reunited
with its body and the body made whole again to rise from the grave and enter the kingdom
of Heaven (Gilchrist 2015, 392; Thompson 2002, 237; Bynum 1991). Despite the number of
theological debates sparked by the questions of precisely how this was meant to happen and
exactly how much of a person would be gathered back together (for instance, would every
hair shed or fingernail cut be added back onto the resurrected body?), the idea of resuming
one’s earthly form at the time of resurrection persisted. However, although it was generally
accepted that the pieces of flesh that had fallen off the body and become part of the earth
during the decomposition process would be returned to the body on Judgement Day, it may
have been a difficult concept for the average lay person to fully accept, especially if they had
ever encountered a partially decayed corpse. Separating the body from the earth with a
physical barrier may have eased fears of decomposition and worries about resurrection.

Victoria Thompson (2002, 232) also notes that the containment of individual bodies
within the grave mimics the growing trend of containing the overall cemeteries with
boundary walls, which seems to have been associated with the development of consecration
rites (Gittos 2002, 196, 202-04; Foxhall Forbes 2013, 276). By the tenth century, burial in
consecrated ground was a well-established practice. The first written reference to

consecrated burial in England was in the laws of ZAthelstan (II Athelstan 26):
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And if anyone swears a false oath and it becomes manifest he has done so, he shall never
again have the right to swear an oath; and he shall not be buried in any consecrated
burial ground when he dies, unless he has the testimony of the bishop, in whose diocese
he is, that he has made such amends as his confessor has prescribed to him

(Attenborough 1922, 140-43).2

This was written in the first half of the tenth century, but, although it is the earliest surviving
reference, it is very likely that exclusion from consecrated ground had been a growing
concept for some time before the legislation of Athelstan’s law-codes (Gittos 2002, 202). It is
highly possible that, at least initially, rules on consecrated burial were a clerical ideal, and
not always followed by local minsters and churches (Foxhall Forbes 2013, 276-77). However,
burial in consecrated ground seems to have become not only more common but also more
strictly enforced by the later tenth century, at which point the ritual of consecrating churches
was firmly established as regular practice in pontificals (Gittos 2002, 196, 201).

Consecration of churchyards gave parish churches a certain means of control and
ownership over burial. There are limited references to a payment known as soul-scot in
charters as early as the late ninth century. Soul-scot was a fee paid to the local minster
church for the right to burial. It was a form of revenue expected by churches, and even if a
person was buried beyond the bounds of his own parish, soul-scot was still paid to the proper
minster. By consecrating ground, the church was demarcating the burial land it owned and
thus claiming its right to receive soul-scot (Gittos 2002, 201; Hadley and Buckberry 2005, 122-
23). At the same time, Gittos (2002, 201) also suggests that it was a way to provide burial ad
sanctos (essentially burial in close proximity to a holy relic in order to benefit from regular
prayers) to the Christian community on the whole by making the ground itself holy. This
would have strengthened the social bonds within communities; the community a person
lived in in life was the community they were buried amongst after death. Being excluded
from this interment within this community would have been as much a social stigma as it
was a religious statement.

There are a number of reasons why a person may have been denied burial in
consecrated ground, for instance being the victim of a murder or a suicide, and certain
crimes did, according to the law-codes, merit non-Christian burial. There is only one crime
which specifically mentions both execution and the denial of the right to burial in

consecrated ground (I Athelred 4; and again in II Cnut 33):

> ‘[Be mansworum.] Ond se de manad swerige, 7 hit him on open wurpe, dcet he neefre eft adwyrpe ne sy, ne
binnon nanum gehalgodum lictune ne licge, peah he fordfore, buton haebbe dces biscopes gewitnesse, de he on
his scriftscire sy, peet he hit swa gebet heebbe, swa him his scrift scrife’ (Attenborough 1922, 140-43).



54 Death and Burial

And if there is anyone who is regarded with suspicion by the general public, the king's
reeve shall go and place him under surety so that he may be brought to do justice to
those who have made charges against him.

8§1. If he has no surety, he shall be slain and buried in unconsecrated ground.

§2. And if anyone interposes in his defence, they shall both incur the same

punishment (Robertson 1925, 55).3

Since criminals were also perceived as sinners, it is highly likely that many executed
criminals, being themselves the worst of the criminals and sinners, would have been buried
beyond the limits of consecrated churchyard cemeteries. In the scope of early medieval
Christian burial, burial outside of consecrated ground is generally considered a ‘deviant’

characteristic.

Deviant Burial

Deviant burials are those burials with abnormal traits outside of the normative range of
funerary rituals. In early medieval England these normative traits are those discussed
previously: burial in consecrated land, or at least within churchyards, orientated west-east
and laid supine with the limbs extended. Some of the early thoughts on deviant burials were
quite imaginative, suggesting irregularities were due to the undertaker being lazy or even
drunk (Aspdck 2008, 23-24 citing Leeds and Harden 1936, 39 and Rolleston 1869, 477
respectively). Most recent scholarship has suggested a more deliberate lack of respect or even
purposeful unusual positioning (see for instance Cherryson 2008; Reynolds 2009).

The first use of the term ‘deviant’ burial to refer to non-normative early medieval
English burials was by Helen Geake (1992) in her paper on identifying conversion period
burials, c. 600-800. Geake (1992, 87) defined these middle Saxon deviant burials as being
‘characterised by a scarcity or complete lack of grave-goods, and by an unusual way of
positioning both the grave and the body within the grave’. The unusual body positions she
discussed included instances of decapitation or a broken neck, burial face downward (prone),
or with the limbs having been bound or in any position generally suggesting mutilation
around the time of death. Geake also specifies that the bodies were sometimes buried in one
mass grave or possibly interred around a barrow. This definition focuses less on any additions
to the grave, but modifications to the typical design of the grave and placement of the body.
Geake separates deviant burials from typical pagan traditions, suggesting that they were a
new funerary ritual at the time of the transition to Christian burial, though probably

stemming from political factors rather than religious beliefs. Much of Geake’s

3 ‘[Be dcem men Je eallum folo ungetrywe sy.] 7 gyf hwylp man sy de eallon folce ungetrywe sy, fare dces cynges
gerefa to 7 gebringe hine under borge peet hine man to rihte geléede dam de him onspcecon. §1. Gyf he donne
borh neebbe, slea man hine 7 hine on ful lecge. §2. 7 gyf hwd hine forne forstande, beon hi begen anes rihtes
wyrde’ (Robertson 1925, 54).
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characterisation of deviant burials holds true in the later Anglo-Saxon period as well. There
are a variety of reasons a person might have been buried in a deviant manner in tenth- and
eleventh-century England, but one of these was definitely of a political nature as well -
judicial execution.

Before proceeding with an analysis of Anglo-Saxon and Anglo-Norman judicial
punishment practices, the concept of execution itself must be considered. What is execution
and how can it be archaeologically defined and identified? Definitions of execution tend to
convey an impression of legality; to suggest, however, that execution implies an official death
sentence ordered by an authority is an oversimplification of the nature of early medieval
government, since, as discussed in the last chapter, early medieval authorities made certain
allowances for individual justice. Translating this concept then into archaeological terms in
order to identify execution victims within the burial record is problematic. Excavation reveals
only the deceased victims, not the identities of anyone else involved in the death or burial.
Yet corpses do not bury themselves. When examining the burials of potential executed
criminals we must consider not only what the burial reveals about the manner of death of the
individual, but also what it might disclose about the person who buried that individual and
the relationship between them. There are three funerary areas where it might be possible to
identify signs of execution: the skeleton, the grave and the location of the burial.

The skeleton can provide details on age, sex and general health. These are all factors
which might reveal whether an individual falls into a general demographic (Boylston et. al.
2000; Buckberry 2008, 163; Charlier 2008; Coughlin and Holst 2000; Gowland 2006, 143-54;
Sofaer 2006, 155-67); however, as the contemporary written record is primarily focused on the
secular and ecclesiastical elite of medieval society, it is difficult to ascertain the average
medieval criminal demographic. Studies of later medieval crime demonstrate that the
demographic can be quite widespread across society, but that the more severe or violent
crimes are more often committed by young and middle-aged adult males (Bellamy 1964;
Musson and Powell 2009, 67-104; Stones 1957; Summerson 1996). It must, however, be
remembered that the funerary record does not represent the overall criminal demographic,
but only that of executed criminals or those marked out in death.

The skeleton can also reveal evidence of trauma, but as will be discussed in detail in
the following two chapters (4 and 5), trauma deriving from medieval execution is fairly
limited. Decapitation often reveals evidence of a cut through the vertebrae, being burned to
death should be visible in charring on the bones, and any trauma that involved significant
stabbing or the breaking of bones should also be apparent, provided the skeletal preservation
is fair (Aufderheide and Rodriguez-Martin 1998, 20; Buckberry 2008; Cessford 2007; Correia
2006, 276-7; Novak 2000, 93; Pollard et. al. 2012). Methods of execution such as hanging or

drowning provide no osteological evidence (Aufderheide and Rodriguez-Martin 1998, 29;
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James and Nasmyth-Jones 1992, 82-9; Poulton 1989, 81; Szpilman et al. 2010, 2102-3; Ubelaker
1992; Waldron 1996, 115-17).

The presence of osteological trauma on its own, however, does not necessarily signify
execution. If an individual displays evidence of decapitation or significant charring, for
instance, it is possible, but by no means certain, that this individual may have been the
victim of judicial execution. Such a person might likewise have been the victim of murder or
died in battle or even a domestic accident, in the case of burning (Reynolds 2009, 35-52).
Other evidence might help to contextualise the death, such as the position of the body and
the location of the grave, but also, for instance, cut marks elsewhere on the body signifying
death in a fight rather than formal execution. Of course some laws (such as II Athelstan 20)
encourage the whole village to hunt down thieves, and while it is preferred that they are
taken alive, if they struggle the pursuers are given the right to slay the thief (Attenborough
1922, 136-39). In the early medieval world this was as much justice as was formal execution,
but it is a kind of justice which is not visible in the archaeological record. Neither are the
consequences of feud osteologically distinguishable from murder or a death in battle.

The position of the skeleton in the grave is important. The significance of variation
on the supine extended burial position was discussed above. While it is important not to
jump to rash conclusions of deviance, a body intentionally placed improperly in the grave, or
even a body placed improperly out of lack of concern, reveals something irregular or
uncommon about the burial. This thesis will look at these deviant burial positions, such as
prone burial and interment with arms crossed behind the back, in more detail in Chapters 5
and 6. It is possible that there were criminals who may not have been differentiated in their
burials; if the crime was minor and the offender had performed the proper penalties and
penances, there is little reason that Christian burial would have been denied. However,
execution victims were not average criminals. It must always be kept in mind that execution,
even in the Middle Ages, was rare. It was the worst form of punishment for the worst
criminals.

For those criminals who were not buried in Christian fashion, one might expect a
hasty and careless burial, probably outside of a Christian cemetery. While prone burial is
often a very intentional form of deviant burial, there are other corpses which appear to have
been merely tossed into the grave. For instance Skeleton 1 from Walkington Wold had the
legs flexed and spread wide apart, possibly as if dragged into the grave (Buckberry 2008, 158-
59). This sort of careless burial is also mentioned in Orderic Vitalis’ early twelfth-century
account of the fate of Earl Waltheof: ‘his body being flung unceremoniously into a ditch and
hastily covered with freshly cut turf (Chibnall 1990, 323). In a way, the complete lack of
attention by the grave-diggers to the placement of Waltheof's body seems even more

disrespectful than purposefully laying the body in a position other than supine and extended.
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Figure 3.1. S429 from Staines was buried in a grave too short and so was buried hunched at the shoulders
and neck (Hayman and Reynolds 2005, 228). Reproduced by permission of the Royal Archaeological
Institute.

Lack of care and disrespect can also be seen in the cutting of the grave. Shallowness
can be a sign of haste or unwillingness to put too much effort into the interment. Some
graves of potential criminals were also cut too short, forcing the corpse to be buried in a
hunched or flexed manner. This was the case with Skeleton S429 at Staines (Hayman and
Reynolds 2005, 228; Figure 3.1), Skeleton No. 14 at Stockbridge Down (Hill 1937, 254) and
Burial 17 at Sutton Hoo (Carver 2005, 316). This could equally result from a lack of concern, or
because the grave was dug in preparation for an execution victim without knowing the
individual's height.

One of the aforementioned qualities of standard Christian burial is the alignment of
the grave in a west to east direction. It is often assumed that graves which are not on the
west-east alignment contain the body of an individual undeserving of a proper Christian
burial, presumably a sinner or criminal. Chapter 6 discusses this subject in detail, however it
is important to mention that when graves are misaligned conclusions of criminality should
not necessarily be immediately drawn; yet if the body or grave shows multiple signs of
deviance the possibility of criminality or at least purposeful exclusion from the Christian
community of the dead becomes much more likely. Returning to Waltheof’s original grave,
before he was reinterred at Crowland, it is notable that he was ‘flung’ into a ditch, not even a

purpose-cut grave, and covered over, with no ceremony, reverence, or even grave marker to
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reveal the burial location (Chibnall 1990, 323). This is what one might look for in the grave of
a criminal: a makeshift or hastily dug grave, a body which appears to have been placed
without too much care and probably without a shroud to help keep the limbs in place, and
possibly signs of execution on the skeleton if the manner of death allowed for it and it is
likely to be osteologically visible.

Finally, location of burial is incredibly important in observing the potential graves of
criminals. As was discussed above, burial in consecrated ground was an important feature of
Anglo-Saxon Christian burial by the tenth century, thus any burial outside of the Christian
funerary community was unusual in some way. However, it is also important to consider
whether the individual is buried on his or her own, or whether they are among others.
Victims of murder would have often been buried alone in somewhat hidden locations
(Reynolds 2009, 47-49). On the other hand, a location with multiple interments, and
particularly intercutting graves, suggests frequent need, and a regular location, for burial in
unconsecrated land. The landscape and proximity of local monuments, settlements or
landmarks are all important factors in burial, factors which the contemporary community
would have taken into consideration.

The term deviant can also be misleading. As has been shown, there was great
variation in Anglo-Saxon Christian burial. Some of these variations, such as charcoal burial,
are viewed as Christians maintaining individuality in the funerary process, while others are
perceived as the exclusion of malefactors from the Christian community of the dead;
however, since none of these practices are recorded or explained in the surviving written
sources, the criteria for identifying the two categories of Christian and deviant is largely a
modern construction. Scholars have done their best to understand the variety of funerary
rites uncovered by archaeological excavation using what is known about Anglo-Saxon life,
religion, and politics, but it must be emphasised that we do not, and probably will never,
fully understand some of these rituals.

Deviant graves are not like others, so there is something notable about the individual
who was buried in this location, but it is not always clear what that is. Deviance is not always
a sign of criminality, let alone of executed judicial offenders. Victims of murder may be
discarded in secret with little care. Victims of feud may show similar signs to those executed
or murdered - although since feud was honourable and, to a certain extent, acceptable, those
killed in the event may very likely have been given a proper burial. Fleeing thieves cut down
by pursuers may not appear much different in burial from murder victims, although in the
eyes of the law the former was official justice. Likewise, in the law-codes it is clear that the
fate of unconsecrated burial could be met by clerics failing to remain celibate (I Edmund 1),
adulterers (I Edmund 4), homicides (I Edmund 4), those who had intercourse with nuns (I

Edmund 4), and those refusing to learn the Pater Noster (I Cnut 22), all misdeeds which did
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not merit judicial punishment (Robertson 1925, 6-7, 170-71). Such individuals would not,
however, show signs of execution, but may still have been marked out by unusual burial.
Suicides were another group of individuals who may have been marked out in burial.
Suicide was not a judicial crime in Anglo-Saxon England and is absent from extant
legislation. It made its first legal appearance in the twelfth century in the Leges Henrici Primi
(5, 28¢): ‘No one shall bring about his own death or inflict injury on himself (Downer 1972;
Clayton 2009, 347). From this point through the Middle Ages suicide remained a judicial
offence, with the king as the beneficiary of the chattels of victims. However the early
medieval Church had firmer rules regarding suicide than early English royal authorities.
Since Antiquity suicides had been marked by disrespectful burial (Murray 2000). Although
Anglo-Saxon sources appear to be more uncertain about the severity of the sin of suicide
than other contemporary European ecclesiastical sources (Foxhall Forbes 2013, 300-08), there
is some evidence the suicide was a sin worthy of unconsecrated burial. The tenth-century
Old English Peniential declares that suicides should not receive mass or funerary psalms
(Frantzen 2003-2015, Y42.05.01) and the eleventh-century Old English Handbook adds that
the body should not be buried in consecrated ground (Frantzen 2003-2015, D54.13.01). In
order to distinguish between potential judicially punished criminals, spiritually punished
sinners, and normative members of the population who were unlucky in death, all aspects of
the burial must be considered to make a logical argument about the identity of the deceased

individual.

The execution cemetery

Andrew Reynolds’ recent work has reviewed deviant burial as a sign of judicial punishment in
Anglo-Saxon England. Reynolds (2009) has identified and catalogued the phenomenon of the
Anglo-Saxon execution cemetery, or cwealmstow, literally meaning death place or killing
place. The basic concept of the execution cemetery is not an entirely novel one; it had
previously been introduced on occasion as an explanation for sites with unusual forms of
burial. Many of the burial types discussed by Reynolds are those same ‘deviant’ types detailed
by Helen Geake: decapitation, prone burial, bound limbs and mutilation. Reynolds’ most
significant contributions, in building on this earlier work, have been to compile a gazetteer of
a number of exemplar sites and to create a site typology for execution cemeteries. In his book
Anglo-Saxon Deviant Burial Customs, Reynolds (2009, 178) argues that there is a ‘distinct
class of execution cemeteries [that] can be identified on the basis of geographical location
and burial types’. Reynolds considers any non-supine burial to be deviant and adds to the
initial examples of deviance provided by Geake examples of individuals buried with stones on
top of the body and graves with more than one individual (but not mass graves). The

geographical location of an execution cemetery is also highlighted by Reynolds, which he has
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noted to be usually positioned away from settlements, often associated with prehistoric
monuments and in highly visible, if liminal, locations (Reynolds 2009, 34-60, 180-234;
Reynolds 1997, 33-7).

This typology of the Anglo-Saxon execution cemetery developed by Reynolds on the basis
of the archaeological evidence is supported by poems, such as The Wife’s Lament, and
illuminated manuscripts such as the Harley Psalter. The Wife’s Lament, of possible tenth-
century date, depicted a woman mourning her isolation. Her exiled state (‘woeful plight’ and
‘friendless exile’ are phrases used to describe her situation) combined with the depiction of
her prison as an ancient ‘earthen abode’ or ‘under an oak-tree in this earthen dug-out’
(Bradley 1982, 384-5) has spurred Sarah Semple (1998) to suggest that this poem may actually
depict the ghost of a criminal forever imprisoned in her barrow grave.

There are, of course, other, and contradictory, interpretations of this same poem. Vicky
Crewe (2012), building on the work of Alaric Hall (2009), has acknowledged that the
implications of the woman’s abode as a sanctuary in which she is averse to living, rather than
a prison, cannot be ignored. The phrases, ‘the man’s kindred plotted with secret purpose to
sunder us two so that we should live most abhorrently, utterly apart, in the kingdom of the
world’, might indicate that she and her husband were involved in a feud or some other
danger, and ‘My lord commanded me to take up my dwelling in this sanctuary, that he bid
her stay in this place for safety (Crewe 2012, 31-2; translation from Bradley 1982, 384).4 The
Anglo-Saxon her heard, translated by Mackie (1934, 153; see footnote below) with heard ‘stern’
modifying hlaford ‘lord’ and her alone referring to ‘this place’, is more commonly translated
as a compound herh-eard, a variation of hearg-eard (Hall 2002, 7). However, hearg, which is
being translated in the above passage as sanctuary, can also be translated as grove or
dwelling in the woods, and while hlaford can suggest a husband, it can also indicate a lord in
the sense of a person in a position of authority. Thus, if the implication of sanctuary is
removed, this could represent an official command, possibly hinting at a death resulting
either from feud or perhaps capital punishment.

A number of the manuscript images from the Harley Psalter are insightful about deviant
burial practice. The psalter dates to the early eleventh century and it is the earliest of three
Anglo-Saxon copies of the early ninth-century Carolingian manuscript the Utrecht Psalter
produced at Christ Church in Canterbury. Certain images from the Harley Psalter support
the argument that individuals who had been executed were buried in and around prehistoric
barrows. Folio 67r is particularly illuminating (Figure 3.2). The drawing depicts four

individuals lying in unconventional poses within a mound. Two are prone, one is crouched

4‘ongunnon peet pees monnes magas hyegan purh dyrne gepoht pcet hy todeden unc peet wit gewidost in
woruldruce lifdon ladlicost ... het mec hlaford min her heard niman’ (1l. 1-13, 15; Mackie 1934, 152).
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Figure 3.2. BL MS Harley 603 f. 67, c. 1000 x 1050, showing deviant burials inside a mound and a torture scene
to the left of the mound. ©British Library, London

forward and the last is kneeling and arched backward; all have clearly been decapitated as
their heads are lying disconnected from their bodies, still streaming blood. If this were not
sufficiently consistent with the archaeological evidence from execution cemeteries, to the left
of the mound one man, who appears to have been a torturer of sorts, has had his head pulled
back at the beard by an angel, exposing his neck for the downfall of the angel’s raised sword.
The scripture that accompanies the image declares, ‘The Lord who is just will cut the necks of
sinners: let them be confounded and turned back that hate Sion’ (Semple 2003b, 237).

In her study of the Harley Psalter, Semple (2003b) proposes that prehistoric barrows
represented the hellish underworld to Christian Anglo-Saxons. When comparing the Harley
Psalter images to the same images from the earlier Utrecht Psalter, it is clear that the
Carolingian depiction of the mouth of hell as large open pits and massive passages into the
earth have been substituted for a more Anglo-Saxon version of a hellmouth, which emerges
from the natural landscape. Semple convincingly argues that the rocky fissure and smoking
vents growing from the tops of the barrows represent the mouth of, or various openings to,
hell: ‘These ... illustrations in the Harley 603 Psalter, it can be argued, exemplify a distinctly
Anglo-Saxon version of hell and damnation, different from that portrayed in the Utrecht
Psalter. It comprises a living-dead existence, trapped within the earth, often within a hollow
beneath a hill or mound, tormented by demons’ (Semple 2003b, 24). Although folio 67r is an
additional image to the copy of the Utrecht Psalter, the barrow within which the deviants
have been enclosed morphs into a bulbous opening at the top very similar to other
depictions of the entrance to hell. This scene clearly depicts the association between the
execution of criminals, or in this case sinners (often one and the same in the early medieval
world), and burial within mounds, but it also hints at the ultimate fate of those criminals

(Semple 2003b).
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These two examples, from the Wife’s Lament and the images from the MS Harley Psalter,
both propose a feeling of isolation and exile even in death. Reynolds has interpreted the
physical liminality of the burial location as a metaphor for both social exclusion and spiritual
exile. In this combined corporeal and divine message can be seen the dual forces of the
secular and ecclesiastical authorities. Thus, Reynolds also suggests that the development of
execution cemeteries corresponded with a growing central government and the need for
increased judicial punishment. He attaches great significance to the location of execution
sites. That they are usually found on boundaries, especially those of the local administrative
unit known as the ‘hundred’, and major highways appears to indicate the growing
significance of judicial divisions during this period: ‘Early elites experience continual
challenges to their authority, not least from close associates, and once clear territorial
boundaries became established it can be argued that the nature of kingship changed, from a
situation where everything was to be gained through heroic conquest to a position where the
management of internal stresses and conflicts became a principal concern’ (Reynolds 2009,
237).

Post-holes, which were potentially for a gallows or gibbets, have been found at the
execution sites of Stockbridge Down and Sutton Hoo. Reynolds posits that, with the
combined evidence for gibbets and the visibility of the locations, criminals were not only
buried, but also executed there. The visibility of these acts of justice in the form of the
cwealmstow may indicate an authority exhibiting control in these demarcated regions. With
the addition of contemporary innovations such as coinage and towns, as well as a ‘highly
organized judicial system’, Reynolds argues that there emerged a place for capital
punishment in late Anglo-Saxon England (Reynolds 2009, 219-27, 235-47; Reynolds 1997, 37-
8).

Reynolds’ dataset

Reynolds’ typology and his explanations for later Anglo-Saxon execution cemeteries are
alluring and initially persuasive, but upon close scrutiny it becomes apparent that there are
problems with the archaeological dataset on which his conclusions are based. Reynolds
compiled a list of twenty-seven burial sites which he proposes are later Anglo-Saxon
execution cemeteries (Figure 3.3): Dunstable Five Knolls (Beds), Galley Hill (Beds), Abingdon
(Berks), Castle Hill (Berks), Bran Ditch (Cambs), Chesterton Lane (Cambs), Wandlebury
(Cambs), Wor Barrow (Dorset), Meon Hill (Hants), Old Dairy Cottage (Hants), Stockbridge
Down (Hants), Staines (Middx), South Acre (Norfolk), Crosshill (Notts),
Wallingford/Crowmarsh (Oxon), Sutton Hoo (Suffolk), Ashtead (Surrey), Eashing (Surrey),
Gally Hills (Surrey), Guildown (Surrey), Hog’s Back (Surrey), Burpham (Sussex), Malling Hill
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Figure 3.3. Map of execution cemeteries identified by Andrew Reynolds. Author’s Image.

(Sussex), Bokerley Dyke (Wilts), Old Sarum (Wilts), Roche Court Down (Wilts), and
Walkington Wold (Yorks).

Many of these do, indeed, clearly display characteristics of an execution cemetery,
but on close reading and consultation of the original excavation reports, some of these
examples have only one or two qualities that might lend support to the identification. The
issue, as Tom Lambert (2012) astutely identifies in his review of Reynolds’ work, is that the

interpretation presented by Reynolds is, on the whole, circular in nature. Reynolds uses the
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Table 3. 1. Table examining the sites included in the dataset for this thesis using Reynolds’ characteristics of

an execution cemetery.

Site Bran Ditch, Cambs Chesterton Lane, Meon Hill, Hants Old Dairy Cottage, Stockbridge Down, Hants
Cambs Hants
Dating Anglo-Saxon pottery and other artefacts | radiocarbon dated coin of Edward Confessor Radiocarbon dated dated by the presence of a coin
Evidence found in some of the graves 7th to gth century possible dating evidence, finds | between c. 8th and during the reign of Edward the
of AS date uth first and some pottery and buckles
- dated to 1ith c., possible
extending into Norman period
Excavation 1923 2000 1932 1989-94 1935-36
Date
Landscape The burials were dug into a linear near a 4th century Iron Age hillfort; road running | near the Roman road on a hill near the river Test; near
Features earthwork which was part of a series of earthen bank and a from Stockbridge to Salisbury from Winchester to the Roman road from Winchester
military defence structures Roman road; on a runs across hill on which Mildenhall; on the to Old Sarum and Salisbury;
middle Anglo-Saxon | cemetery placed; summit of a summit of a series of postholes of a possible gibbet
cemetery hill above the river Test hills
Burials The body count was not specific, but 8 secondary 10 skeletons 16 skeletons and 41 skeletons and further
around 50 interments were estimated interments and further disarticulated disarticulated material
further material
disarticulated
material
Deviant 16 decapitations, 2 in unusual positions 5 decapitations, 1 6 decapitations, 4 potentially 9 decapitations, 3 3 decapitations, 16 with crossed
Burials potentially bound bound, 2 prone; graves potentially bound, 3 arms, 6 prone, 2 in unusual
and prone orientated N-S prone positions
Osteologica Mentioned as having been analysed by fully analysed full analysis performed by Miss | full analysis performed | analysed for trauma and
1 Analysis Dr WLH Duckworth, but this was never Tildesley from the Royal by Cherryson and pathology, but the individual
published. I have done a provisional College of Surgeons Buckberry demo-graphic data was not
examination of the skeletons for this published
thesis (see Appendix C)
Source Lethbridge and Palmer 1929 Cessford et. al. 2007 Liddell 1933 Buckberry and Hill 1937

Cherryson forthcoming
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Site Staines, Middx Sutton Hoo, Suffolk Guildown, Surrey Walkington Wold,
Yorks
Dating radiocarbon dated to Radiocarbon dates c. 7th-13th coin of Edward the Confessor found radiocarbon dated c.
Evidence c. 8th-12th in burial 7th-10
Excavation 1999 1929 1967-69
Date
Landscape along Roman road On an earlier 7th century elite On an earlier 6th c. cemetery; lies two bronze age
Features from London to mound cemetery lie along the along ancient road running through barrows; earlier
Silchester; just beyond | old road to Woodbridge; on a Guildford to Harroway; on the Roman burials
town of Staines scarp along the river Deben; summit of Hog's back ridge which
postholes for a possible gallows overlooked the town of Guildford
Burials 30 skeletons and 39 skeletons belong to the 222 burials over the whole use 12 skeletons
further disarticulated secondary burials cemetery
material
Deviant 4 decapitations, 7 9 decapitations, 7 possibly tied, 3 decapitations, 35 potentially bound, | 7 decapitations, 3 in
Burials potentially bound, 4 1 prone, 11 in unusual positions 5 prone, 4 in unusual positions unusual positions
prone, 3 in unusual
positions
Osteologica | analysed for osteological analysis was limited | osteological analysis performed by full osteological
1 Analysis demography, but the because of the condition of the Sir Arthur Keith from the Royal reanalysis performed
individual organic material, performed by College of Surgeons; the individual by Buckberry
pathological data was Frances Lee analyses were never published but
not published are accessible from the RCS archives
Source Hayman and Reynolds | Carver 2005 Lowther 1931 Bartlett and Mackey
2005 1972; Buckberry and

Hadley 2007;
Buckberry 2008

profile of those sites that fit his model most closely, such as Sutton Hoo and Stockbridge

Down, to justify the inclusion of other less convincing sites, but then uses the dataset as a

whole to prove the legitimacy of these same criteria with which the dataset itself was

compiled (Lambert 2012b, 679). Reynolds, thus, includes in his list of execution sites

examples with little to commend them, and may unintentionally be creating an inflated

dataset, which does not actually reflect the profile of later Anglo-Saxon execution cemeteries.

There should be little doubt that the Anglo-Saxon execution cemetery, as Reynolds
has defined it, does exist; there are enough burial sites that have been identified as highly

unusual from the initial excavation and are remarkably similar in form and function to
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support the concept that there were separate burial grounds for individuals who had been
executed. However, Reynolds shows a preoccupation with landscape setting which often
leads him to overlook other requisite evidence to support his argument, such as exact dating
and information on the actual individuals interred in these locations. Moreover, many of the
burial positions he labels as deviant seem to have been interpreted in a number of way by
Anglo-Saxon scholars and may possibly have had multiple meanings to those Anglo-Saxons
performing the burial. Reynolds himself considers both prone burial and decapitation as
having differing meanings in two different contexts. For example, in the pagan period (fifth
to seventh centuries) he views the two deviant types as indicative of fears of the supernatural
and the walking dead, but then in the Christian period he has decided that they were
definitely, and only, the result of judicial punishment (Lambert 2012b, 678; Reynolds 2009).
In fact, during the late Anglo-Saxon period it can be found in consecrated burial grounds,
such as in the eighth-century Beckery chapel cemetery at the monastery of Glastonbury
(Somerset) and a number of ninth-century burials near the minster church in Shipton-under-
Wychwood (Oxon) (Hadley 2010, 107-08; Rahtz and Hirst 1974, 27-34; Blair 1992, 8). Prone
burial in Christian cemeteries occurs throughout the Anglo-Saxon period and continues into
the later Middle Ages. A full study of each individual ‘deviant’ type is necessary before
ascribing any definitive meaning to them, especially practices that resulted more
ambiguously from execution such as prone burial, multiple burial and bodies interred with
stones placed on them.

It is often also the case that the excavations of the proposed execution cemeteries
took place quite a while ago, and the antiquarian excavation reports simply do not provide
detailed information of the individual burials or present the excavation results in a form that
can be compared with modern reports. While antiquarians and early archaeologists cannot
be faulted for not having access to radiocarbon dating and modern osteological examination
techniques, the contemporary standards to which the excavation was conducted must be
taken into consideration when including them in a dataset for which a justifiable date and
detailed evidence of the burial and skeleton are both necessary. Much of Reynolds’ dataset
will be utilised in the following study on judicial punishment in early medieval England, but
this will be restricted to those sites with good modern standards of excavation and recording,
where secure dating is evident and where osteological reports are available, specifically Bran
Ditch, Chesterton Lane, Meon Hill, Old Dairy Cottage, Stockbridge Down, Staines, Sutton
Hoo, Guildown, and Walkington Wold. Appendix A provides an overview of these nine sites,
but see Table 3.1 for a summary of the sites’ characteristics and Table 3.2 for a summary of the
remaining sites included in Reynolds’ analysis. Certainly, many of those excavations which

have been discarded could indeed be sites of execution burial, but it cannot be solidly argued
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with the current information, and for the most accurate analysis possible only the definite
data should be included.

Reynolds’ most critical problem is his over-inclusiveness and flexibility with his
original criteria. In his methodology chapter he states (correctly, in this author’s opinion)
that crouched burials, burials which include purposefully placed stones, and multiple burials
are not obvious characteristics of execution and should be given less weight unless associated
with decapitation or prone burial (Reynolds 2009, 64), yet he then later includes sites such as
Abingdon which boasts merely a multiple grave with three skeletons, one of which was found
with a limestone slab on his chest and another with a slab on his arm. There is also no
evidence for dating at Abingdon, except that it must be later than the mid-fourth-century
Roman features into which the graves were cut (Wilson 1979).

Many sites Reynolds decided to include in his gazetteer because of their
geographical location. In particular, their proximity to ancient roadways and hundred
boundaries has convinced him of their legitimacy as Anglo-Saxon cwealmstowa (Reynolds
2009, 97-151). For instance, excavations at the Iron Age hillfort at Castle Hill, Little
Wittenham uncovered one prone female amongst three other interments. There is no dating
evidence, yet this woman is also included in the array of execution victims (Chambers 1986).
Similarly, at Wallingford/Crowmarsh, also known as Grim’s ditch, four individuals were
buried in the ditch of an Iron Age bank. Burials 2 and 3 were orientated north-south, but
other than this there were no signs of deviance in the position of the bodies. The bank and
ditch were dated based on the excavated pottery, but there was no dating evidence for the
later burials (Hinchcliffe 1975). Reynolds’ investigation of boundaries and major road systems
in the Anglo-Saxon period is a great contribution to understanding many of the sites in his
dataset. Looking through the above-mentioned examples, though, it is difficult to avoid
feeling that he has pushed geography to the forefront of his analysis, and has downplayed the
need for accurate dating to the correct period and of actual burials displaying definite judicial
punishment.

Other sites included by Reynolds in his dataset are much more convincing as
execution cemeteries, yet disappointingly still struggle to be persuasive as being of Anglo-
Saxon date. Dating execution sites is difficult because of the almost complete absence of
personal goods buried with the individuals. It is generally assumed that the criminals were
stripped of their possessions and possibly even clothing prior to burial, so without
radiocarbon dating the burials are generally left without a date. Occasionally coins have been
found in or near graves, as is the case with Stockbridge Down, Meon Hill and Guildown, but
the rest of the cemeteries that will be included is this study’s dataset, with the exception of

Bran Ditch, have been radiocarbon dated.
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The ambiguous date of the sites discounted from Reynolds’ dataset in this study is

often coupled with limited osteological analysis, which adds an extra level of uncertainty to

the interpretation of the sites as Anglo-Saxon execution cemeteries. The Five Knolls site at

Dunstable presents the appropriate landscape profile of an execution cemetery developed by

Table 3. 2. Table examining the sites identified by Reynolds as execution cemetery sites which were excluded

from the dataset used in this thesis based on limited secure evidence for date and deviance.

Site Abingdon, Oxon Ashtead, Surrey

Excavation Presumably around the date of publication in 1979 (the actual 1985 and 1989

Date date of excavation is unclear)

Dating The only evidence for dating is that they must be later than The execution burials are later than the pagan

Evidence the 4th century features into which the graves were dug cemetery, but no other dating evidence is available.
The excavators postulate that they may belong to
the late Saxon or early Norman period solely based
on comparison with similar execution sites.

Landscape The burials were cut into Roman features The burials were on an earlier Anglo-Saxon

Features cemetery, on an 'elevated position on the North
Down'; postholes were found which could have
belonged to a possible gallows

Burials 7 burials, only 3 were fully excavated 16 possible execution burials were found

Deviant Three skeletons were in a single grave. One of these had a All of the burials were 'inconsistent' in orientation,

Burials limestone slab laid on its body and another had a limestone 1 possible decapitation, 4 possibly bound and 2

slab on its arm. All of the graves were aligned N-S. prone

Osteological | Performed by Mary Harman Performed by Tony Waldron

Analysis

Source Wilson 1979 Poulton 1989; Hayman 1991-2

Comments Reynolds states that 'Although the Abingdon burials do not This site was not included primarily because of the

exhibit direct association with a major boundary, their post-
Roman dating, proximity to a major highway, and the
presence of a distinctive type of triple burial best paralleled at
execution sites elsewhere suggest that they belong to this class
of site. The proximity to an Anglo-Saxon urban centre is also
of significance and the group may be viewed alongside other
cemeteries with similar relationships to emerging towns'
(Reynolds 2009, 103). The use of comparison as a reason for
inclusion seems an uncertain method.

complete lack of dating evidence. Like the
excavators, Reynolds gives this site and Anglo-
Saxon date because of 'cross-comparison with the
well-dated sites' (Reynolds 2009, 135).
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Site Bokerly Dyke, Wilts Burpham, Sussex Castle Hill, Crosshill, Notts Dunstable, Five Knolls, Beds
Oxon
Excavation late 19th century 1893 1984 1964-68 1926
Date
Dating coins, pottery and dress The site was dated to the Anglo-Saxon No datable all of the graves contain The excavators suggest a possible
Evidence accessories provide a general period based on craniometrics artefacts were grave goods. Dated as date of 5th or 6th century based on
Romano-British date found Anglo-Saxon or Danish, material evidence. Craniometrics
thought unlikely to be later | provided a variety of dates from
than sth or 6th century Romano-British to late medieval
Landscape linear earthwork; on the boundary | The burials were dug into a mound Iron Age hillfort buried on top of a mound 5 BA bell barrows near the Icknield
Features between Wiltshire and Dorset which does not seem to have a primary Way
interment
Burials At least 26 skeletons and 1 13 skeletons 4 skeletons 5 burials over 100 burials
cremation
Deviant 2 skeletons may have had hands The only sign of deviance is that the 1 prone female 1 prone; possibly some with | 30 skeletons had arms crossed at the
Burials crossed behind back, 1 skull graves were orientated S-N. The graves crossed arms wrists, mostly behind backs, 1 skull
between legs were described as trenches, which may between knees
imply multiple burial.
Osteological | Limited or no osteological analysis | Individual bones amounting to at least 5 | No analysis seems | none analysed by Doris Dingwall,
Analysis was performed; a few skeletons separate (but not complete) individuals to have been although a full report with the
have been analysed for sex. were examined by Prof FG Parsons (of performed analysis for each individual was not
the Croydon Scientific Society) published.
Source Pitt Rivers 1892 Curwen and Curwen 1922; Welch 1983 Chambers 1986 Kinsley 1993 Dunning and Wheeler 1931; Dingwall
and Young 1933; Tattersall 1986
Comments There is no date for the site, so it As there is no evidence for a secure date | Reynolds states There is no evidence to Reynolds does not include a proviso

has not been included in the
dataset. Reynolds includes the site
on the basis of the burials'
locations near and earthwork and
a county boundary.

and the deviance is limited and not
necessarily demonstrative of criminals,
this site was not included in the dataset.
Reynolds included the cemetery 'on the
basis of comparison with the well-dated
sties' (Reynolds 2009, 144).

that 'The site is
suggested as
belonging to the
class of execution
sites on the basis
of comparison'
(Reynolds 2009,
105).

securely date this site to
the later Anglo-Saxon
period.

explaining his inclusion of the site;
however the dating is far too
ambiguous for the site to have been
included in the dataset in this thesis.
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Site Eashing, Surrey Galley Hill, Beds Gally Hills, Surrey

Excavation 1931 The main excavation took place in 1961 1972

Date

Dating none; thought to have been Romano- 18 were dated to the Roman period based on material evidence found in and around No dating evidence for the secondary burials. As

Evidence British based on stature and physical the graves, although the osteologists thought that the skeletons appeared to be later | the barrow was thought to have been Anglo-

type in date, even post-Norman. There was no evidence to date the 6 later burials. Saxon in date, the excavators postulated a post-

Saxon date for the secondary interments, but
there is little to support this.

Landscape on a boundary near the Eashing burh Roman barrow; along the Icknield Way One of four barrows in the area, thought to be

Features Anglo-Saxon in date

Burials 7 skeletons 25 skeletons were found. 1 was a primary burial in the barrow, 18 were thought to be five skeletons found

Roman in date, 6 skeletons were thought to be later in date.
Deviant 1 prone, 1 with crossed legs, 1 with Of the 18 Roman burials, 2 were prone and it was postulated that 2 may have been all skeletons orientated N-S, 2 with hands
Burials rotated skull, some of the burials mutilated, although there was not trauma evidence for this. The later 6 skeletons crossed behind their backs and possibly
orientated N-S were buried at a 45° angle to barrow on a slope and appeared weathered, but were dislocated necks
otherwise supine and extended with no obvious signs of deviance.

Osteological | performed by Sir Arthur Keith - limited | fully analysed by R. Powers and DR. Brothwell The primary burial was examined by Abraham

Analysis to age and sex Lutton and David James, but the secondary
deviant burials do not appear to have been
examined at all

Source Winbolt 1932 Dyer 1974 Barfoot and Price-Williams 1976

Comments This site lacks any form of certain date. | It seems reasonable to be inclined toward the Roman date provided by the material There is not secure evidence for a date for the

Reynolds counters this by noting that a
copper-alloy pin found in one of the
burials and thought to be Roman is
just as likely to be of Middle Anglo-
Saxon date, although its worn
condition might suggest deposition in
the later Anglo-Saxon period' (Reynolds
2009, 136). Basing the entire date of one
site on the ambiguity of the date of one

artefact eeeme ctill verv nincertain

evidence rather than a later date because the skeletons were "poor" lightly built
skeletons' (---- 30) which suggested a post-Norman date to the osteologists. If this is
the case, than only the 6 which seemed to have been interred later might fall into
the Anglo-Saxon period, and they displayed limited deviant characteristics. Reynolds
argues that the dates for both groups are uncertain, so that 'there is no good reason
why all of the secondary interments should be viewed as anything but broadly
contemporary and of Anglo-Saxon date' (Reynolds 2009, 102). He also places
importance on the place name, although the first record of this name is from the
16th century and may easily have been assigned after the Anglo-Saxon period.

secondary interments, so this site has not been
included in the dataset. Reynolds includes this
site in his set on the 'basis of comparison with
the securely dated sites' (Reynolds 2009, 138).
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Site Hog's Back Malling Hill, Old Sarum, Wilts Roche Court Down, Wilts
Sussex
Excavation 1935 The source 1894 1930
Date Reynolds used for
. this sites was Allen . . . . . .
Dating There was no dating and McKinley. Romano-British bronze No material evidence was directly associated with any of the
Evidence evidence for the skeletons. Forthcoming. An buckles and fastenings burials, and a Saxon date was postulated by the excavators by
The hypothesised am.ﬁmm Anglo-Saxon found on two bodies working backwards from the deposition of 17th c. gun flints
range from the Neolithic to | gyacution site at on the rate of soil deposition. The other dating evidence for
the 17th century. Malling Hill, near an Anglo-Saxon date was based on craniometrics.
] Lewes. Sussex ] ]
Landscape along an 'ancient road' Archaeological near a hillfort; buried on a near three barrows and a pagan cemetery
Features Collections. mound
I was not able to
find this source
Burials 4-5 skeletons and it appears not 14 skeletons 18 skeletons
to have been
. . published. . . . . .
Deviant all in one grave, bottom 14 skeletons with hands 2 prone, 7 with wrists crossed, and 8 possible decapitations
Burials skeleton prone crossed behind backs
Osteological | No osteological seems to No osteological seems to Analysed by ML Tildesley
Analysis have been performed. have been performed.
Source English and Dyer 1999 Blackmore 1894 Stone 1932
Comments There is no evidence for a This site was not included | Although there are obvious deviant burials at this site, there

date for the burials.
Nonetheless, Reynolds
includes the site because
'The location and character
of the site are strongly
suggestive of an Anglo-
Saxon execution cemetery'
(Reynolds 2009, 143)

because of the poor
recording of the initial
excavation, the lack of
osteological analysis, and
the suggested Romano-
British date. Reynolds
included this site based on
comparison with other
well-dated sites.

is no evidence for a date, so it could not be included in the
dataset. Reynolds dates it to the Anglo-Saxon period based
on 'cross-comparison with the well-dated sites' (Reynolds
2009, 149).
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Site South Acre, Norfolk Wallingford/Crowmarsh (at the Wandlebury, Cambs Wor Barrow, Dorset
site of Grim's Ditch), Oxon
Excavation 1987-88 1973-74 1976 late 19th century
Date
Dating A few objects dated to the Saxon period, and Ci4 dating | No evidence for a date for the burials | No dating evidence. The Coins on skeletons and weapons,
Evidence of two skeletons provided one date of 80-550 AD and was provided. excavators assumed to date to one | dress accessories and other
the other 800-1020 AD. The problem with these two of the phases of the Iron Age hill- artefacts uncovered date the
dates is that it is impossible to know which individuals fort. burials to the Romano-British
date to which period, or any period in between. period
Landscape buried on top of a mound Iron Age Bank Iron Age hill-fort Neolithic long barrow
Features
Burials more than 100 graves 4 skeletons 5 skeletons 19 secondary burials
Deviant a possible 8 decapitations (3 with evidence of trauma, 5 | 2 burial orientated N-S 1 prone, 1 with leg twisted 8 skeletons missing skulls, 2
Burials with positional evidence) underneath body, 1 with sword cut | skeletons with skulls placed by
on the chin. All of the individuals hands
were buried in one long grave,
thrown in on top of each other.
Osteological | The bodies were fully examined by J] McKinley. No osteological seems to have been The bodies were examined for age, | No official analysis was
Analysis performed. sex and wounds. The report conducted, and the Pitt-Rivers'
includes a brief summary. analysis is limited to sex.
Source Wymer 1996. Hinchcliffe 1975 Taylor and Denton 1977 Pitt Rivers 1898
Comments It is very possible that at least some of these individuals | The lack of date and significant There is no dating evidence from Once again Reynolds

were executed. However, decapitation was far more
common in the Roman period, and it is impossible to
know whether these decapitations date to the Romano-
British, early Saxon or later Anglo-Saxon period.
Reynolds seems willing to ignore this discrepancy,
favouring the later date.

deviance here makes the
interpretation of this site as and
Anglo-Saxon execution cemetery by
Reynolds is very questionable.
Reynolds includes the site because of
'the association of the burials with a
linear earthwork, proximity to major
routes, by road and water, and to a

major boundary' (Reynolds 2009, 131).

the burials themselves, and their
interpretation depends on cross-
comparison with the well-dated
sites." (p. 1) Reynolds also
includes the fact that Wandlebury
was the seat of two major AS
judicial assemblies.

interpretation as Anglo-Saxon in
date 'relies on cross-comparison
with the well-dated sites'
(Reynolds 2009, 114). However,
with the absence of radiocarbon
dating, there seems to be no
reason to discount the material
evidence, which provides a
Romano-British date.
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Reynolds, but falls short of convincing due to an absence of dating and limited skeletal
analysis. The site contains five barrows with over one hundred secondary interments. Thirty
of these had been buried with arms crossed at the wrists, usually behind the back, and, thus,
were thought probably to have been bound. Another individual was buried with his skull
between his knees, potentially suggesting decapitation. The report does not provide the
osteological analysis for individual skeletons, so there is no record of demography or trauma
on an individual basis, which would be particularly useful to confirm the inference of
decapitation suggested by the position of the head (Dunning and Wheeler 1931). The main
issue that disqualifies the site as an Anglo-Saxon execution cemetery, however, is the lack of
dating. Based solely on craniometrics, the skeletons were initially thought to be fourth- or
fifth-century Saxons (Dunning and Wheeler 1931), then subsequently reinterpreted as
Romano-British individuals of the same period (Dingwall and Young 1933), but then thirty
years later they were given a medieval date, still based on craniometrics (Tattersall 1968).

Craniometrics is a technique of identifying populations based on cranial morphology
(the following discussion of craniometrics is based on Buikstra et. al. 1990, 4-7; Relethford
1994; Relethford 2004; Craig-Atkins pers. comm.). The basic concept that cranial shape
changes over time and is impacted by external environmental factors is accurate, and
craniometrics for the study of prehistoric population variation is still advocated today. It is
thought to be able to enhance the study of evolutionary history, answer questions regarding
the migration of prehistoric peoples and to generally support the more recently favoured
studies of paleodemography and paleopathology. However, advocates of craniometrics are
usually careful to suggest its use for prehistoric populations only. Its use by antiquarians to
identify and date burials uncovered in Britain is unreliable because the timespan between
populations was too short for significant cranial changes to occur. It is also now known that
greater craniometric and genetic variation can be found within populations than between
them. Studies by John Relethford (1994; 2004) have placed the actual values of variation at
13% between geographic regions, dropping to 6% between populations living in the same
region, but rising to an astounding 81% variation within these populations themselves.
Relethford has highlighted the futility of attempting to distinguish between early Saxons and
Romano-British co-habiting in the same environment. However, even if craniometrics was a
completely reliable analytical technique, three differing results do not inspire confidence in
the Dunstable dates.

Wor Barrow and Bokerly Dyke were both excavated by Augustus Henry Lane-Fox Pitt
Rivers at the end of the nineteenth century. While the excavations and their recording were
conducted to a high standard at the time, they now seem antiquated compared to modern
archaeological techniques. Wor Barrow contained eight bodies missing skulls and two with

the skulls placed by their hands at burial. While osteological evidence is limited to an
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analysis of sex, at least the two burials with purposely placed skulls may indicate
decapitation. Pitt-Rivers dated these burials to the Roman period based on Roman coins in
direct contact with the skeletons, as well as the presence of other Romano-British weaponry,
dress accessories and other artefacts (Pitt Rivers 1898). However, Reynolds considers a coin
of Constantine II lying on the forehead of an individual to be one of many ‘residual finds’,
and suggests a later date for the site based on the place name being a form of wearg beorg
(criminal’s’ barrow) or wearg réd (criminal’s cross/gallows) (Reynolds 2009, 114). This feels
highly speculative, and there seems very little to suggest that Pitt Rivers’ interpretation of
these burials as Roman executions is inappropriate.5

A number of skeletons were uncovered in and around Bokerly Dyke during this same
series of excavations by Pitt Rivers, most of the individuals having been carelessly interred.
Two individuals, buried together, appeared to have had their hands tied behind their backs,
and another individual, buried in a completely different location around the Dyke, had the
skull replaced by the legs with four cervical vertebrae attached. Again, however, all dating
based on relative evidence such as coins, pottery and dress artefacts signify a Romano-British
date (Pitt Rivers 1892). Nonetheless, Reynolds ignores the extant dating evidence, stating ‘the
general character of the burials has no satisfactory context apart from association with
execution burials’, and includes the site on the grounds of the association of the burials with
a linear earthwork on the boundary between Wiltshire and Dorset (Reynolds 2009, 145-6).

It is certainly tempting to accept as Anglo-Saxon execution cemeteries those undated
sites with an appropriate deviant profile. The Dunstable, Five Knolls site is very similar to the
securely dated Stockbridge Down site in its general layout: the burials at both sites were
interred within the side of a raised mound located along a major Anglo-Saxon road, and both
contained multiple bodies with the wrists crossed. The case can be made, then, that
Dunstable, Five Knolls is so similar to an Anglo-Saxon cemetery that it might be one.
However, two-thirds of Reynolds dataset has been similarly included ‘on the basis of cross-
comparison with the well-dated sites’ (see Tables 3.1 and 3.2). Out of twenty-seven sites, |
would argue that only nine actually have evidence dating the burials to the eighth through
eleventh centuries. To proceed with the assumption that all deviant burials near important
landscape features are Anglo-Saxon, is to disregard any possibility of a precedent or
continuation of the Anglo-Saxon execution cemetery. While this is not an idea that I am

proposing, it nonetheless seems unwise to open the dataset to such accusation of ambiguity.

5 Katie Tucker (2015) has recently published a study of Romano-British burials which shows that decapitation
is a very common, what she refers to as, ‘minority practice’. She has identified 532 decapitated individuals
over 229 cemeteries from the period, and argues that, even if not judicial execution, this was a purposeful
practice on select live individuals.
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There is, however, something to be said for Reynolds’ approach. Modern
reinvestigation and radiocarbon dating of the burials at Walkington Wold have shown this
burial site to be of late Anglo-Saxon date, rather than the fifth-century date it was originally
assigned (Buckberry 2008; Buckberry and Hadley 2007; Reynolds 2009, 150-1; Bartlett and
Mackey 1972). It is possible that some of the un-dated cemeteries in Reynolds’ dataset are,
indeed, Anglo-Saxon execution cemeteries. However, without further research and
radiocarbon dating, this remains uncertain. It is impossible to conduct further research on all
sites in doubt (principally because much of the skeletal material does not survive to be
reanalysed), and without more information the ambiguous nature, or complete lack, of
dating evidence cannot be ignored. As for the interred, while there is always the possibility
that those bodies without signs of deviance are the victims of judicially authorised drowning
or other such punishment that would not leave its osteological mark, it is a far reach to
consider every Anglo-Saxon burial that lacks grave goods and is near a hundred boundary as
part of an execution cemetery. It is a much more persuasive argument with the presence of a
decapitation or apparent hanging; although even these indicators of judicial punishment
have their limitations, which will be discussed in Chapter 4 and 5.

By comparing only the sites with secure dating and modern osteological
examination, it is possible to obtain a fairly secure profile of the Anglo-Saxon execution
cemetery as a phenomenon. Using this methodology, the following research may not have
positively identified every individual execution cemetery, but with the aid of historical
documents it will have provided a more reliable idea of how the phenomenon relates to the
administration of royal justice. Only with this fuller understanding gained from more precise
data and using the full range of available sources is it possible to proceed across the
Conquest, where the funerary archaeological data is much more limited, but the pool of

historical sources is much more vast.

ANGLO-NORMAN CRIMINAL BURIAL

Christian burial in the eleventh and twelfth centuries

Research on Anglo-Norman burials is often viewed as futile. As Chris Daniell (2002) has
observed, identification of Norman burials is difficult, if not impossible, because both Anglo-
Saxon and Norman societies were Christian and their burial practices were broadly uniform.
Almost all post-Conquest burials in England are also located in consecrated cemeteries,
oriented with the head at the west end of the grave and the feet at the east, and are laid
supine and extended (Daniell 1997, 16-52; Daniell 2002, 241-3). As discussed above, recent

scholarship has begun to question the assumption of complete uniformity in late Anglo-
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Saxon Christian burial, and has identified a certain amount of variability in mortuary practice
(Lucy and Reynolds 2002, 3); however, many of these variations - occasional grave goods,
charcoal lining and stone pillows, for example - continue in the post-Conquest burial
traditions as well. There is often more variation in post-Conquest arm position within
cemeteries than previously, the most common positions being with the arms extended down
by the sides of the body, the hands crossed over the pelvis, the arms crossed over the chest,
or often with one arm crossed over the chest or pelvis while the other is extended by the side.
This variation does not, however, have any known significance, and is fairly standard
amongst medieval cemeteries. The bodies would have been shrouded and the graves were
mostly bereft of grave goods, as in the later Anglo-Saxon period (Daniell 1997, 116-52; Daniell
2002, 241-3).

For archaeologists, this similarity in Christian burial practice on either side of the
Conquest results in a number of homogenous graves devoid of any dating material. Herein
lies the secondary cause for the invisibility of the Anglo-Norman grave. If west-east, supine
burial in churchyards was a specifically eleventh- and twelfth-century practice, Anglo-
Norman burials would be highly visible. However, as this traditional form of Christian burial
was originally adopted in the eighth century alongside conversion to the religion itself and
continued through to the post-medieval period, without stratigraphic evidence, which is not
always recognisable in burial grounds, or radiocarbon dating, a modern and still costly
procedure, it is nearly impossible to distinguish Anglo-Saxon from Anglo-Norman from later
medieval graves.

Some recent scholars have accepted the challenge of searching for novel and valuable
information about death after the Norman Conquest. Aleksandra McClain’s study of
medieval cross-slabs in the North Riding has revealed that a distinct Anglo-Norman identity
is discernible in eleventh- and twelfth-century cross slabs in the incorporation of Norman
Romanesque motifs with Anglo-Scandinavian interlacing designs (McClain 2007). Her study
demonstrates that, at least in the north of England, the growth of a new Anglo-Norman
tradition is visible in the funerary setting. These cross-slabs were created specifically for elite
members of society, based on emblematic decoration, indicating that the lords from
Normandy were, in time, assimilating and encouraging a melding of traditions rather than
imposing Norman beliefs on the English population. McClain’s results are simultaneously
illuminating and disheartening. It is possible that this melding of the two peoples is adding
to this difficulty in identifying distinctive burial traditions.

Elizabeth Craig-Atkins has recently begun researching abnormal post-Conquest
burials, in the hope that they will shed light on Anglo-Norman burial rites as a whole. While
many Anglo-Saxon cemeteries continued in use after the Conquest, a number were wholly

abandoned. At a number of these cemeteries infants and young children are buried close to
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the church or its walls, a phenomenon known to archaeologists as eaves-drip burial. Craig-
Atkins has proposed that such burials might be a Norman burial ritual. Children who die
before they are baptised were not permitted burial in consecrated ground; Craig-Atkins has
argued that the parents instead buried them close to or within unused cemeteries, hoping it
to be a suitable alternative (Craig-Atkins 2014). Through such studies archaeologists are
tentatively beginning to see an Anglo-Norman funerary presence. The study of abnormal
trends in particular, such as eaves-drip burials, provides insight into what happens when life

and death is not as standard as scholars’ previous view of medieval burial assumes it is.

The burial of criminals

Chris Daniell (2002, 243) has proposed that when looking for evidence of funerary change
after the Norman Conquest, rather than searching for patterns among the normative
funerary rights in churchyards, it may be more beneficial to look toward those burials which
are unusual or out of place. Certain archaeological studies have used this method of
analysing funerary layout and treatment to examine the social acceptance of the physically
and mentally disabled in historic societies (see Crawford 2010, Hadley 2010, Hubert 2000).
Jane Hubert (2000, 4) wrote on the subject, ‘The social (and often physical) exclusion of
people who are classified as mentally ill, and/or intellectually or physically disabled, is an
extreme example of the way in which human beings act in order to separate themselves from
those who are considered “different”.” These people who are ‘different’, do not fit into the
normative structure of society, and are thus discomforting or worrisome for a variety of
reasons.

Criminals are another example of these societal ‘others’. Criminals lived outside the
accepted norms of society and this may have been reflected in their funerary relationship to
the community of the dead. What does seem to be apparent, at least based on the available
excavation evidence, is that the Anglo-Normans did not continue the practice of having
segregated cemeteries for the burials of executed individuals. Yet, if there are no obvious
post-Conquest sites with large numbers of deviants conveniently located near prehistoric
monuments, where should archaeologists begin to look for Anglo-Norman criminals? Daniell
(2002) presents a number of suggestions for the potential location of the burials of post-
Conquest criminals: monastic churchyards, castle churchyards and leper hospital cemeteries.
However, after searching in archaeological databases such as the Archaeology Data Service
and Historic Environment Records, gazetteers of medieval burials such as that created by

Gilchrist and Sloane (2005), and any other published reports of excavations of hospitals,
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castles, monasteries, and other churchyards of potential Anglo-Norman date for any sign of

the interment of criminals, it has become fairly clear that there are very few to be found.®

Monastic Cemeteries

A number of monastic cemeteries with eleventh or twelfth century occupation were
investigated, but there was no evidence of unusual burial dating to the Norman period.” The
suggestion that criminals may have been buried in monastic cemeteries is based on a twelfth-
century image of the hanging of eight thieves, who attempted to pillage the church at Bury St
Edmunds around the year 925 (Figure 3.4). Daniell interprets this image to imply that post-
Conquest monasteries erected gallows for the punishment of ecclesiastical crimes. If this was
the case, it is logical that these hanged criminals might have been buried in the churchyard,
although perhaps in a segregated area (Daniell 2002, 244-5). From the tenth century
monasteries and minsters were provided extensive territorial and administrative rights, but
after the Conquest, the right of sake and soke, and sometimes infangentheof, was given to
monasteries on a regular basis, which, in theory, gave them the right to judicial action
(Baxter 2009; Blair 2005, 430-32; Thompson 2004, 185-6; Wormald 1999a, 313-32). While the
ecclesiastical court was not supposed to prescribe corporal and capital punishments, it seems
as though non-clerical offenders captured on church lands may have faced royal justice at the
hands of the clergy. By the thirteenth century royal pipe rolls and cartularies show clear
evidence that many bishops and monastic complexes had the privilege of not only
imprisoning and trying offenders but overseeing the execution of justice and receiving the
profits of this justice (i.e. the resulting fines, property, and chattels) as well. The authority of
bishops and monasteries does seem to have extended to the hanging of felons (Miller 1951,
201-03, 236). The crucial question is how early these rights were effectively permitted to the

clergy.

61 have included a list of some of the published cemetery reports I examined for Anglo-Norman deviant
burials as footnotes. I did not look extensively at grey literature unless there was some indication on the
database report that the excavated cemetery included deviant burials, because obtaining all grey literature
on every cemetery of Anglo-Norman date would have taken far longer than this study allowed and, based on
the analysis of published reports, would more than likely have proved fruitless.

7 Excavated monasteries, priories and friaries investigated for Anglo-Norman deviant burials include
Stratford Lanthorne Abbey (Stuart-Macadam 1986), Chertsey Abbey (Poulton 1988), Norton Priory (Brown
and Howard-Davis 2008), Holy Trinity Priory, Aldgate (Schofield and Lea 2005), Malmesbury Abbey (Hart
and Holbrook 20m), the priory and abbey of St Saviour Bermondsey (Dyson et al. 20m1), St James Priory,
Bristol, (Jackson and Barber 2006), St Gregory’s Priory, Canterbury (Hicks and Hicks 2001), Colchester
(Crummy et al. 1993), Eynsham Abbey, Oxfordshire (Hardy et al. 2002), Taunton Priory (Rogers 1984),
Wenlock Priory (Woods 1987), Priory of Gisborough, Cleveland (Heslop 1995), Priory at St Mary Merton
(Miller and Saxby 2007), Battle Abbey (Hare 1985), Priory of the Order of the Hospital of St John of
Jerusalem, London (Sloane and Malcolm 2004), Lewes Priory (Lyne 1997), St Oswald’s Priory (Heighway
1978; Heighway and Bryant 1999), Greyfriars in Norwich (Emery 2007) and St Mary Langthorne (Barber et al.
2004).
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Image removed due
to copyright

permissions

Figure 3.4. Pierpont Morgan MS M.736 f. 19v from the Miscellany on the life of St Edmund (MS M.736).
Bury St Edmunds, England, c. 1130, depicts eight thieves being hanged after attempting to rob Bury St
Edmund’s church. ©Morgan Library, New York

Sake and soke implied a certain amount of judicial administrative power, but did not
necessarily recognise the ability to execute offenders. Granted that extensive legal
documentation is not extant before the reign of Henry II, there is limited evidence to suggest
that monasteries might have actually put offenders to death. The main historical example of
execution mandated by a member of the clergy is the aforementioned early tenth-century
tale found in multiple lives and miracles of St Edmund (see Appendix B no. 3). Eight thieves
are caught attempting to steal from the church at Bury St Edmund’s, and are ordered to be
put to death by Bishop Theodred. After the thieves have been hanged, Theodred is
reprimanded by St Edmund because ... the holy canons forbid clerics, both bishops and
priests, to be concerned about thieves, because it becometh not them that are chosen to
serve God, that they should consent to any man's death, if they be the Lord's servants’ (Skeat
1881b, 328-31).

While there is limited historical evidence for execution ordered by clergy, there is

even less material or historical evidence of gibbets or gallows at monasteries. The tale of the
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hanging of eight thieves does not explicitly state that the location of the execution is at the
monastery where they were arrested. In both Zlfric and Abbo of Fleury’s version of
Edmund’s miracles, the criminals were hanged by order of the bishop, but no further detail
about their execution was provided (see Appendix B no. 3).8 Furthermore, although the
Pierpont Morgan Library image, MS M.736 fol. 19v, was illuminated c. 1130, the event
happened in the early tenth century, so the depiction is not a completely reliable source for
the location of hanging in either period. Anglo-Saxon clerics, at least, were encouraged to
avoid fatal judgements in criminal cases. Abbot Zlfric of Eynsham, although in favour of
judicial punishment for offending criminals, claimed that such matters of judgement should
be left to the state in a series of letters commissioned by Archbishop Wulfstan of York

between AD 1002 and 1005:

A bishop is not appointed so that he should be a judge of robbers and thieves... Christ,
who knew everything, did not wish to judge concerning an inheritance, but you think
you are able to judge concerning robbers and thieves without fault... For a lamb is
innocent and does not have an evil bit. But whoever is a judge or killer of thieves, he

cannot be counted among the innocent lambs (Marafioti 2009, 43).9

Waulfstan’s sermons and letters indicate that he disapproved of death as a punishment
entirely, preferring to give most criminals the opportunity for salvation. It was largely
Archbishop Wulfstan of York who was influential in lessening the legal punishment for
many crimes to mutilation during the reigns of ZAthelred and Cnut (Foxhall Forbes
2013, 172-94; Marafioti 2009; Whitelock 1968).

Anglo-Norman clergy seemed to have similar feelings or rules concerning the
death penalty. Even in the later twelfth century there are records of bishops intervening
with execution. The Gesta Henrici Secundi writes of a certain Gilbert de Plumpton who
was accused of acts violence and robbery and sentenced to hang. He was, however,
saved by the Bishop Baldwin of Worcester who would not allow a hanging to occur on a
day that was both a Sunday and a feast day (Caenegem 1991, 605, no. 553). While the
ecclesiastical court distributed penalties, its scope of punishment was limited. It was
not allowed to condemn anyone to death or to any punishment which caused a man to

bleed; yet at the same time the bishops regularly sat on county courts, which would not

8 This tale of the thieves is not mentioned in Herman'‘s version of the Miracles of St Edmund, written around
the time of Conquest; however this is probably due to the historical choices of the author rather than any
social views on clerical execution (Licence 2014).

9 ‘Non est episcopus consitutus ad hoc ut sit iudes furum aut latronum |[...] Christus, qui omnia novit, noluit
iudicare de una hereditate et tu estimas te posse sine culpa de furibus aut latronibus iudicare. Cave, ne forte
dicatur tibi a Christo: “Quis te constituit iudicem furum aut latronum?” Nam episcopi apostolic sunt his
diebus. Et Christus, mittens apostolos ad predicandum, dixit eis: “Ite: ecce ego mitto vos sicut agnos inter
lupos.” Nam agnus innocens est et non habet morsum malitiae. Qui vero iudex aut occisor latronum est, non
potest inter agnos innocents computari’ (Marafioti 2009, 43).
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have normally prescribed punishment but had no fixed rules against it (Hudson 2012,
297-98; Pollock and Maitland 1968, 40, 444). Even in the thirteenth century, bishops
would not have performed the actual hanging themselves, and it is possible that this
may have been the case earlier. However, without any written or material evidence for
executions being spatially associated with monasteries in the ninth through twelfth
centuries, there is nothing significant that can be determined about the absence of

deviant burials in post-Conquest monastic cemeteries.

Castle churchyards
That criminals might be buried in castle churchyards was also raised by Daniell (2002, 245).
Again this suggestion is supported by a late twelfth- to early thirteenth-century manuscript
image of blindfolded criminals hanged from a cross-beam outside Bedford castle (Corpus
Christi College, Cambridge, MA 16 f.64r; Figure 3.5). As castles were symbols of authority and
power, it is plausible to consider their use in the judicial process. Written records from the
reign of Stephen record hangings occurring from the walls of castles (see Appendix B, nos.
40-43). Unfortunately, many excavations of castles have avoided the churchyards, as they are
not the subject of interest, and thus osteological information for castle cemeteries is limited.
Excavations at Trowbridge (Wilts) have demonstrated continuity in burial when a
Norman castle was built on the pre-existing Anglo-Saxon manorial site. The previous Anglo-
Saxon church and graveyard remained in use, albeit on a smaller scale, for perhaps half a
century incorporated within the inner bailey of the castle, until the cemetery was finally
sealed in its entirety by a layer of clay no later than AD 1200 (Graham and Susan 1993).
Similar continuity of use of a later Anglo-Saxon cemetery incorporated within a Norman
castle has been identified at Black Gate, Newcastle-upon-Tyne (Swales 2012). In contrast,
there are many examples of existing churchyards destroyed in the wake of the erection of a
castle. The Gesta Stephani depicts the desecration that occurred during the construction of a

siege castle at Hereford Cathedral by Geoffrey Talbot:

...everywhere the townsmen were uttering cries of lamentation, either because the earth
of their kinsfolk’s graveyard was being heaped up to form a rampart and they could see a
cruel sight, the bodies of parents and relations, some half-rotten, some quite lately

buried, pitilessly dragged up from the depths...” (Potter 1976, 109).°

10 ‘. ciuibus ubique lachrymose eiulantibus, uel quia suorum cimiterium in castelli sustollebatur uallum,
parentumque et cognatorum corpora alia semiputrefacta, alia recentissime humata, crudele spectaculum, ab
imo videbant incompassiue rectracta’ (Potter 1976, 108).
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Figure 3. 5. An illustration by Matthew Paris in Corpus Christi College, Cambridge, MS 16 f.64r, c. 189
x 1253, depicts hangings outside of Bedford Castle during politically tumuluous reign of Stephen in the
mid-twelfth century. ©Corpus Christi College, Cambridge

Elizabeth Craig-Atkins (forthcoming) has recently examined the relationship of post-
Conquest castles to pre-Conquest churches and graveyards in greater detail, reaching the
same conclusion that the treatment of earlier burial grounds was varied in both continuity of
use and respect to the corpses. Given this inconsistent and at times turbulent relationship
between castles and churchyards, it seems possible but unlikely that they might reveal the
regular burial of criminals. Out of those that were investigated by this author, no such
deviants were identified; however, many castles have been excavated without due attention
to the pre-Conquest occupation.” Only one site provided an unusually buried individual
dating to the period range of this study; however it was an Anglo-Saxon individual who was
laid east-west instead of west-east in a cemetery below and sealed by Barnstaple Castle (Miles

1986).

Hospital cemeteries
One of the most frequently attested locations for criminal burial in the later middle ages is
the hospital cemetery, particularly those of lepers. Daniell (2002, 246) cites a reference from

Lincoln’s leper hospital visitation returns from 1290:

1 Other excavated castles investigated for Anglo-Norman deviant burials include Hereford Castle
(Shoesmith 1980), Norwich Castle (Shepherd Popescu 2009; Ayres 1985) and Pontefract Castle (Robert 2002).
Some Norman castles which did not appear to have cemeteries or the excavations of which did not explore
the cemeteries were a castle at Gloucester (Darvill 1988), the castle at Middleton Stoney (Rahtz et al. 1984),
Castle Rising Castle, Norfolk (Morley and Gurney 1997), Castle Neroche, Somerset (Davison 1972), Castle
Ditch, Newcastle-upon-Tyne (Harbottle and Ellison 1981), Colchester Castle (Drury 1982) and Ludgershall
Castle, Wiltshire (Ellis 2000).
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Mistress Everard, of Burgh-by-Waynflete, was a widow, convicted of “harbouring a thief,
namely, Robert her son, and hanged on the gallows without the south gate of Lincoln”.
Now the law did not provide interment for its victims, but it seems that the Knights
Hospitallers of Maltby paid a yearly sum to the lepers for undertaking this work of mercy
at Canwick. On this memorable occasion, however, the body being cut down and already
removed near the place of burial - the lepers’ churchyard - the woman “was seen to draw

breath and revive...”

It appears that the preceptory at Maltby, Lincolnshire refused to accept for burial any
members of its order, the Knights Hospitallers, who had been executed, and arranged to have
those hanged at the local Lincoln gallows at Canwick buried at the nearby Maltby leper
hospital (Pugh 1981, 576).

Out of those hospital cemeteries that have been fully excavated, only one later
cemetery stands out as potentially including the burial of criminals. Excavation at St
Margaret Fyebriggate in Combusto in Norwich uncovered a number of individuals displaying
skeletal indicators of leprosy, which corresponds with documentary evidence that suggests
the churchyard received the burials of at least one of the five neighbouring hospitals.
Amongst these burials were groups of multiple graves, carelessly strewn bodies and at least
one prone individual with his hands behind his back. It is known that the local gallows was
in close proximity to the hospital at St Margaret Fybriggate, and a record identified by the
excavators, but not specified in the report, exists from 1345 stating that a man was removed
from the gallows and brought to St Margaret for burial, fortuitously adding ‘as is the custom’
(Stirland 2009, 5). These historical references have led the excavators to the conclusion that
this was the burial ground of criminals (Stirland 2009). However, aside from the single prone
male with his hands behind him, who is one of ten in