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Another important element which was established in the significant research project 

conducted by Rosenberger and Sauenberg is that countries with strong equality legislation 

were less inclined to ban Islamic veiling practices, because such restrictive measures are 

viewed as an infringement on Muslim women’s right to participate in the public sphere.9  

Rosenberger and Sauenberg use the example of the United Kingdom and the Netherlands at 

the turn of the century, whose antidiscrimination and equality commissions framed the 

headscarf and other forms of bodily coverings as an equal opportunity issue and hence 

supported Muslim women’s right to wear these forms of garments.10 However, Austria is an 

exception to this rule, insofar as anti-discrimination and gender equality have always taken a 
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back seat; nevertheless, Austria has a tolerant approach to the accommodation of the Muslim 
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‘The jurisprudence of the Court makes clear that the States Parties enjoy a margin of 

appreciation in how they apply and implement the Convention, depending on the 

circumstances of the case and the rights and freedoms engaged. This reflects that the 

Convention system is subsidiary to the safeguarding of human rights at national level and that 

national authorities are in principle better placed than an international court to evaluate local 

needs and conditions. The margin of appreciation goes hand in hand with supervision under 

the Convention system. In this respect, the role of the Court is to review whether decisions 

taken by national authorities are compatible with the Convention, having due regard to the 

State’s margin of appreciation.’78  

The margin of appreciation afforded to States varies, depending on right in question and 

the context in which it has been invoked. In determining the margin of appreciation, the Court 

usually distinguishes between breaches of the right that can be attributed to the State and those 

that result from other individuals, whose rights must also be considered in the balance.79 

Furthermore, th
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EQUALITY FRAMEWORK 

Article 14 of the European Convention on Human Rights provides the following: 

This right to non-discrimination is legally parasitic and requires the engagement of a 

substantive Convention right. However, it is not necessary to establish that there was in fact 



a violation of the substantive right invoked: provided that it falls within the remit of that right, 

the applicant could potentially succeed on the basis of a discrimination-centred argument.82  

In cases where the Court finds a violation of a substantive right, it is still theoretically possible 

to obtain a ruling that Article 14 has been infringed as well. In Marckx v Belgium83 the Court 

concluded that the unfavourable treatment of illegitimate children under Belgian inheritance 

laws violated their right to a family life under Article 8 and breached the requirement under 

Article 14 that Convention rights should be secured without discrimination. Differential 

treatment may, in particular, result from direct discrimination: this happens when two persons 

or groups of persons in the same situation are treated differently. However, indirect 

discrimination is also prohibited under Article 14. In the Thlimmenos case the ECtHR 

recognised that a conduct may be discriminatory if two persons are treated alike while their 

situations are significantly different.84 To identify discrimination, either direct or indirect, it 

is necessary to refer to a comparator in order to assess if other persons or groups in a similar 

situation have suffered the same negative effects.  

Article 14 can be justified in limited situations; a differential treatment must have an objective 

and reasonable justification, pursue a legitimate purpose, as well as satisfy the proportionality 

test. The ECtHR distinguishes between cases where Member States are given a margin of 

appreciation and other cases that require a closer scrutiny. In some cases the Contracting 

States have a wide margin of appreciation which can mitigate the applicability of Article 14 

ECHR.85 Some grounds such as gender are more difficult to justify because of their nature. In 

those cases, only “very weighty reasons” can be advanced.  
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