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and searched twice under section 44, said the police ‘were courtcous, they were lovely’ 168

COMMA, referring to the misuse of section 44 against the GLBT community, said that the

officers were ‘truculent’. COMMB found the officers to be ‘rude and aggressive...“do it”,

sort of thing, “get out of the car”.'®® Of the shorter interviews, one thought the officer was

»170

‘quite abrupt’” " while the other four interviewecs were broadly satisficd with the encounter,

stating variously that ‘it was fine’,'"! ‘it was carried out fairly and discrcctly’172

quite nice’.!”® The last comment was from a 16 year old male. When asked about whether

and it ‘was

the police were polite and whether he was happy with the encounter he answered: ‘I'd a
good laugh’.174 9% of all MPS section 44 stops between January and October 2009, where
the person gave their dctails, were carricd out on under 21 year olds.'” The interviewee's
response highlights that the police must pay particular attention to explaining the nature and

potential consequbnccs of the stop to young people, as well as adhering to PACE, Code
AT

In terms of giving out stop forms and explaining the legal base of the power, all bar one of
the ‘short’ interviewees were given a stop form and informed of the legal base.!”’ However,
the ‘long’ intcrviewees were on the whole negative regarding the information that police
gave them during the encounter. CommE was stopped, although not on under scction 44,

178

and was not given a stop form.””” CommC was given a form on all but one occasion during

which the officer stated that they no longer nceded to issue stop forms.'™ Although the

168 COMMD.

169 COMMB.

1 COMMSI.
' COMMS4.
1”2 COMMSS.
1 COMMS3.
17 COMMS2.

1S Source: MPS, '‘Borough Breakdown of Stops and Scarches Under the Terrorism Act: Jan
2009'; MPS, 'Borough Breakdown of Stops and Searches Under the Terrorism Act: Feb
2009'; MPS, 'Borough Breakdown of Stops and Searches Under the Terrorism Act: March
2009'; MPS, 'Borough Breakdown of Stops and Searches Under the Terrorism Act: Apr
2009'; MPS Sample Borough, 'Police and Community Safecty Board: Annual Report 2009-
2010' MPS, 'Borough Breakdown of Stops and Scarches Under the Terrorism Act: Jun
2010'; MPS, 'Borough Breakdown of Stops and Scarches Under the Terrorism Act: July
2010'.

76 Home Affairs Committee, Young Black People and the Criminal Justice System’ , Ev 346
(Mcmorandum submitted by the Metropolitan Police Scrvice) table 4.

177 COMMS1, COMMS2; COMMS3, COMMS4, COMMSS.
18 COMME.
17 COMMC.
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officers informed him of the legal base of the stop they then (illegally) demanded his dctails
on a number of occasions.'® This type of obfuscation is contrary to PACE Code A and the
NPIA advice, and underlines the difficultly of ensuring control over street policing.
COMMB was given a stop form but no information regarding the legal basc of the stop,
although she noted that it was several years ago and that now ‘maybe they’re a little bit
more...careful about things’.m When asked whether stop forms were given or asked for,
CommaA replied ‘no...our members who have been stopped are not really in a position to

182
argue much’.

When asked whether they had heard of their Police Authority or the IPCC, two of the ‘short’
interviewees had heard of the IPCC but none had heard of their PA."®® Given that the short
interviews were carried out dircctly after the stop, the interviewees did not have an
opportunity to read the ‘stop lcaflct’, which lists organisations that can provide advice or to

. 184
whom a complaint can be made.

In terms of complaints, most of the ‘long’ intcrviewecs
were pessimistic regarding their usefulnecss. COMMA highlighted the power diffcrential
between the police and the person stopped, saying, in relation to noting the officer’s number
and making a complaint: ‘it’s ok if you’rc a member of, you know, Tunbridge Wells
Women'’s Institute and live on the high strect but it’s not down the back alleys and the police
know that.!®® He also noted that people would fear ‘being picked on more’ by the police

and so not complain.]“

While he tricd to challenge some of the stops, the lack of stop forms
was a scrious obstacle.'®” COMMC was aware of the IPCC and had made a complaint to the
police force regarding one of his stops, spccifically the fact that it was prompted by sccurity
guards who gave false information.'® COMMD noted that when complaints were made in
person at a station their effcctivencss was undermined by delays and the fact that ‘it’s not a
very nice environment”.'¥ He contrasted the complaints proccdure in relation to the police

to that relating to doctors, election candidates or supermarkets where there is a choice of

18 COMMC.

'8! COMMB.

182 COMMA.

18 COMMS1; COMMSS.

184 Appendix B: BTP: Stop and Search Guide.
18 COMMA.

18 COMMA.

¥ COMMA.

1% COMMC.

1% COMMD.
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service provider: ‘with policing I have no choice’.'”® At the interview, COMMB showed

copies of four letters of complaint which she wrote to the local Chicf Constable, one of
which was a follow-up to earlicr correspondence. The complaints concerned three scparate
incidents. There was no response to any of the letters. When asked whether she would
consider complaining to the IPCC, she replied: ‘I think being realistic I wouldn’t waste my

time’.]91

6.3) Assessment

This section will thread together the arguments from the preceding scctions to conclude

whether there is evidence of disproportionality or misuse in rclation to section 44 and, if so,

how this can be explained and what changes could be made to amcliorate the situation.

6.3.1) Disproportionality

None of the statistical limitations discussed above can fully account for the on-going
statistical disproportionality evident in the section 95 data. Factors which might ‘reduce’ the
disproportionality between ‘Black’ and ‘Asian’ people as against ‘white’ people include the
under-reporting of stops, with officers wanting to ‘do it by the book’ in rclation to BME
communities, and the increase in population, particularly in rclation to Asians, since the last
census against which the proportion of stops are judgcd.]92 Neither is likely to account for
the substantial dcviation between the census brecak-down and that of scction 44, As
discussed above, the ‘available population’ thesis docs not fit well with the usage of scction
44. This lcads to the conclusion that scction 44 is cxcrcised in a manncr that
disproportionately impacts upon ‘Black’ and ‘Asian’ people. The ficldwork, in combination
with some of the secondary literature, suggests that section 44 may also impact unevenly on
other groups, such as ‘protesters’, ‘photographers’ and the members of the GLBT
community, although the sample was too small to draw dcfinite conclusions. As emphasiscd
already, to a degree, the practice is irrelevant if there is a continuing perception of
disproportionality as this will decrease the legitimacy of the power in the eyes of the
community. The difficulty of altcring such perceptions is underlined by the fact that, as

noted by two intcrviewecs, the public do not care under what power they are stopped, nor by

199 COMMD.
1 COMMB.

192 Fitzgerald, M, Final Report into Stop and Search' (Mectropolitan Police Authority,
London 1999).
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which force, but simply that they have been stopped by the police and that encounter

influcnces their attitude towards all stop and search practices.'*®

Aspects of the various explanations in section 6.2.2.1 above apply to the diffcrent
manifestations of disproportionality. The targeting of GLBT people on cruising grounds
appears to be, as was attested by the community interviewee, a case of some ‘bad apples’,
who were acting far from supervisory oversight.194 During the observation of the BTP force
while they carried out section 44s, no member of an ethnic minority was stopped, however,
the area in which the deployment was taking place had a substantial white majority. On the
evidence of the police interviews, the ‘profiling’ of ‘Muslims’ or those appearing to be
Muslims, also seems to be the province of a few ‘bad apples’. Although none of the officers

admitted profiling, some felt that they should be able to proﬁle.m

As noted already, the
community sample was far too small to draw empirical conclusions whether or not any of
the communitics or groups were being disproportionately targeted. It scems highly unlikcly
that the association in much of the media, and occasionally among politicians, of ‘Muslim’
and ‘Asian’ or ‘Arab’ and ‘Islamic terrorism’ and the increasing levels of Islamophobia has
not impacted upon public perceptions of what a terrorist ‘looked like’. If the reflection of

society thesis is accurate, then this is likely to have secped through to at least some officers.

These theories at best account for only some of the uncven application of scction 44. A
better explanation is that these diverse groups constitute what Reiner terms ‘police
property’.196 Discovering which characteristics of each group makes them susceptible to be
treatced as such requires disentangling the multiple-discriminations suffcred by the
communities or groups, whether cumulatively or intcrsectionally. Such disaggregation
permits a closer investigation of the origins of the disproportionality while contesting the
homogenisation of the various ‘others’ into one simple category which denies internal
difference. This incorporates the various explanatory theses discussed above and permits
accommodation of those who do not actually fall into a ‘suspect’ category but are perceived
to fall into one. To take one example: Pakistani young men, they come from one of the most
socio-economically deprived sections of socicty. In addition, being young men, thcy are
more likely to come to the attention of the police in stop and search practices. Finally, being

Muslim, they are more likely than, for example, young Norwegian men, to be additionally

19 COMMF; BTPSNR04.

1% COMMA.

195 See Chapter 5.1.1.

1% Reiner, The politics of the police 78.
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impacted upon by counter-terrorist policies.’97 This suggests that in attempting to combat
this disproportionality one must look at why the police target young men, why they target
the socially deprived and why they target Muslims. It is impossible from this study to
determine to what extent each factor influences the police but this thesis argues that this

disaggregation points to the areas of accountability that can and should be strengthencd.

6.3.2) Legal accountability

In terms of legal accountability, the misuse of section 44 as dctailed by some of intervicwecs
is ultra vires and would, if the facts were proven, succeed in a case for judicial review. A
claim could also be brought for misfeasance in a public office, for damages arising for the
misuse of public power whereby the holder of the public office deliberately or recklessness
abused their power.198 However, as noted by some interviewees, the difficulty is in proving
the case when the encounter forms part of street policing. It has already been outlined how
the routine use of scction 44, in accordance with the limits sct forth in TACT and PACE
Code A infringes ECHR, Articles 5, 8, 10 and 11, albeit with a likcly justifcation for the
infringement of Article 5% That discussion will not be rchearsed here again. An
alternative route would be for the person stopped to suc the police in tort for falsc
imprisonment, battery and/or assault. If proven, then ordinary damages would be awarded,
with damages for false imprisonment starting at around £500 for the first hour.2® If police
are proven to have acted in a ‘high handed, insulting, malicious or oppressive manner’ or to
have humiliated the person, then aggravated damages are likely to be awarded of between
£1,000 and £2,000.20l Exceptionally, exemplary damages may be awarded if the police are
deemed to have acted in an ‘oppressive or arbitrary’ way.zo2 These figures are of course

guidelines only and it is notable that they were sct out in relation to arrcst and detention,

%7 Department for Communities and Local Government 'The Pakistani Muslim Community
in England: Understanding Muslim Ethnic Communities' (The Change Institute, London
2009) [1.4].

18 Three Rivers Council v Bank of England (No. 3) [2000] 2 WLR 1220; Three Rivers
Council v Bank of England (No. 3) (Summary Judgement) [2001] UKHL 16.

1% See Chapter 4.4, Chapter 5.4,

2 Thompson v Commissioner of Police of the Metropolis [1998] QB 498, 515.
2! ibid, 516.

*%ibid, 516-7.
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although there seems no reason why they would not be equally applicable to cases where

. 0
stop and search powers were misused.*®

Another possible avenue of legal recourse would be the Equality Act 2010 which protects
the characteristics of, inter alia, race, religion or belief and sexual orientation from
discrimination from, inter alia, the police.204 These characteristics clearly provide protcction
to Muslims, under the characteristic of religion, and to GLBT persons who are
disproportionately targeted, under the characteristic of sexual orientation. There is a
question whether ‘Muslims’ or ‘British Muslims’ constitute a ‘racial group’ and could
therefore claim additional protection under the ‘race’ characteristic, A ‘racial group’ is
defined as ‘a group of persons defined by reference to race’, which includes colour,
nationality and ethnic or national origins.m5 As the Equality Act came into force in October
2010 and there is no case-law to date, the following discussion will refer back to the
definition in the Race Relations Act 1976, section 3(1), and related case-law. Section 3(1)
differed from the Equality Act 2010, section 9 in one respect only: it included ‘race’ within

the definition of a racial group.206

Research on religious affiliation, from the Home Office Citizenship Survey, underlines the
heterogeneity of British Muslims, who are found in fourtcen ‘national’ groups, in terms of
national origins in a broad sense, not nccessarily equating to either nationality or citizenship,
with significant cultural, historical and linguistic variations among them.?” On the basis of
ethnicity as recorded in the census, 76% of British Muslims are ‘Asian’, 6% are ‘white’, 3%
are ‘mixed’, 4% are ‘Black’ and 8% are ‘other’.2%® It is evident from this survey that British

Muslims cannot be said to form a racial group on the basis of colour or national origins.

British Muslims may still come within the protection of the Act if decmed to be an “cthnic
group’. In Mandla v Dowell Lee Lord Frascr dcfined an ‘cthnic group’ as one which regards

itself, and is regarded by others as a distinct community by virtuc of specific

203 ibid. Sce also: Manley v Commissioner of Police of the Metropolis [2006] EWCA Civ
879; Rowlands v Chief Constable of Merseyside [2006] EWCA Civ 1773; Rogers, Winfield
& Jolowicz on Tort [22.8-9].

24 Equality Act 2010, sections 4, 9, 10, 12.

25 Equality Act 2010, sections 9(1),(3). ‘Caste’ may be added as a characteristic by
ministerial order (Equality Act, section 9(5)).

206 Race Relations Act 1976.

27 Department for Communitics and Local Government, 'The Pakistani Muslim Community
in England: Understanding Muslim Ethnic Communitics’, tables 2 and 3.

28 0*Beirne, M, 'Religion in England and Wales: findings from the 2001 Home Office
Citizenship Survey' (Home Office Rescarch, Development and Statistics Directorate London
2004) table 2.3.
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characteristics.2% Essential among these are: 1) ‘a long shared history, of which the group is
conscious as distinguishing it from other groups, and the memory of which it keeps alive; 2)
a cultural tradition of its own, including family and social customs and manners’; other
relevant, but non-essential, characteristics are: ‘a common geographical origin, or descent
from a small number of common ancestors’; ‘a common language’;2 19 <3 common literature
peculiar to the group’; ‘a common religion different from that of ncighbouring groups or
from the general community surrounding it’; ‘being a minority or being an oppressed or a
dominant group within a larger community’.m Applying this definition, Sikhs were held to
be an ethnic group for the purposes of the Race Relations Act 1976.212 Also relevant is the
historical age of the ethnic group.zl3 It seems that a majority population can constitute an

ethnic group.2 14

It follows that ‘British Muslims’ are not an ‘ethnicity’, for although they have a common
religion, ignoring differences, for example, between — or indeed within — Shi’aism and
Sunnism, and common cultural traditions and history pertaining to Islam there are
substantial cultural and historical differences among the various national and ethnic groups
comprising British Muslims. This is undcrlincd by the fact that the absence of protection for
religious groups under the offences of ‘racial hatred’ in the Public Order Act 1986, in
particular Muslims, was a motivating factor for passing the Racial and Religious Hatred Act
2006, which amended the Public Order Act. The same impetus was evident in the attempt to
introduce religiously aggravated offences, offences of religious hatred and the incitement to
religious hatred in the ATCS Bill 2001, although the clauses did not feature in the final
Act???

It is possible that some of the sub-groups of ‘British Muslims’ could constitute a racial group
for the purposes of the Equality Act. Pakistani and Bangladeshi Muslims would clearly

constitute a ‘racial group’ on the basis of shared nationality. It also seems likely that a sub-

29 Mandla v Dowell Lee [1983] 2 AC 548, 562.

219 Note that common language alone is insufficicnt to constitute a racial group (Gwyneed
CC v Jones [1986] ICR 833).

" Mandla v Lee 562.
212 Section 1(1).
23 Crown Suppliers v Dawkins [1993] ICR 517.

24 Ealing LBC v Race Relations Board [1972] 2 WLR 71, 364 (Lord Simon); Northern Joint
Police Board v Power [1997] IRLR 610; BBC Scotland v Souster [2001] SC 458; Gwyneed
CC v Jones [1986] ICR 833. C.f.Commission for Racial Equality v Dutton [1989] 2 WLR
17, 801.

215 ATCS Bill 2001, Part V. Grimwood, G and Miller, V, 'The Anti-terrorism, crime and

security Bill: Parts IV & V: immigration, asylum, race and religion' (HC Library (Rescarch
Paper 01/96), 2001).
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group such as Indian Muslims would constitute an ethnic group as analogous to the Mandla
ruling relating to Sikhs: they are distinct from the rest of the population in India in terms of
their religion, language and significant aspects of their culture, and have a long shared
history which, while not divorced from that of other Indians is nonethcless distinctive.
Therefore, in addition to action against the police for the ultra vires use of scction 44, it may
be that such sub-groups of ‘British Muslims’ could bring a case under the Equality Act.
However, under the present recording requirements, it would be extremely difficult for one

of these sub-groups to adduce sufficicnt evidence for such a claim.

6.3.3) Community accountability
One of the central conduits between the community and the police are the PAs. One of the

criticisms made of PAs in the Home Office’s ‘Policing in the 21* Century: reconnccting the
police and the people’ is that they ‘remain too invisible to their public. The public do not
know how to influence the way policing is delivered in their community, let alone get
involved’.2'® This criticism seems valid, with none of the ‘short’ interviewces having heard
of their PA. The PAs were initially hoped to herald the democratisation of policing and
police accountability but have, on the whole, proven to be toothless and timid, with the MPA
"7 The MPA’s ‘London Debate’ and the MOD Committee’s

internal inquiry into section 44 reveal that PAs (or their non-Home Office variants) can excrt

being a notable exception.2

accountability over their force’s use of scction 44218 Nationally, the APA’s ‘Know Your
Rights’ card is a significant stcp forward in informing the public of their rights under stop

9
and scarch.?!

Being a conduit between the public and the police is a central aspect of PA’s responsibility,
underlined by the fact that those members of thc PAs and APA who were interviewed
wished to be counted among the ‘community stakcholder’ category. However PAs are
relatively technical organisations which can be, in comparison to the police, remote from the
communitics they serve. The police, being on the front-line, are in a better position to
incrcase public awareness of PAs than the PAs themsclves. Some easy ways of doing this
would be to add details of the local PA to the stop form and to have visible links to thc PA
from the force website, as some forces do. A structural change that would bring greater
oversight would be to require PAs to consider the force’s adhcrence to the HRA, as the

Northern Ircland Policing Board does in relation to the PSNIL

216 Home Office, 'Policing in the 21st Century' [2.4).

27 K empa, M, 'Tracing the diffusion of policing governance models from the British Isles
and back again' (2007) 8 Police Practice and Rescarch 107, 114.

218 MPA 'Counter-terrorism: the London debate'; MOD Police Committee 'MOD Police
Committee's Annual Report 08/09' (MOD Police committee, 2008) [16-21]; MODPC.

219 See Appendix B.1.
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The Government has tabled a bill that would replace PAs with ‘Police and Crime
Commissioners’, who are to be directly elected by the public with the aim of providing

220

democratic accountability.”” Both the MPS and BTP are excluded from these plans, the

former because they already have ‘strong’ local accountability, the latter because they are a

non-home office force.??!

The Police and Crime Commissioners will be assisted by a Police
and Crime Panel, established by the local authority or authorities, with ten members from
the authority/authorities and two members co-opted onto the Pancl.?** This continucs the
movement from a practical accountability, which sought to exert control or require
explanations for actions, towards manageralism and professionalism with a ‘market-based
“calculative and contractual” style of accountability’, summariscd by Reiner and Newburn
as the move ‘from PC Dixon to Dixon PLC*.22 The locally elected Commissioner will have

224

a term of four years, with a maximum two term limit.”>" They will have similar powers to

authorities: inter alia, holding Chief Constables to account;225 ensuring the force is efficicnt
and effective;*® agreeing a local strategic ‘policc and crime plan’,227 and, appointing and

removing Chief Constables.*®

Ultimatcly both PA’s activism and the success of community / police structurcs depends on
the composition of its members and the intcrest of its communitics. PAs tend to be trapped
within well-worn tracks whereby the ‘usual suspects’ make their voices heard, but it is
difficult to break beyond these confines to truly ‘engage’ with the public. Another problem,
mentioned by one officer, is mecting fatigue.zzg He had recently combined the various

meetings into one to try and reduce the problcm.zm

Another problem that was noted is that
people turn up when there is a problem, not when things are going smoothly,23 I which

engenders a fire fighting response rather than more calculated long term strategy. All these

220 police Reform and Social Responsibility Bill 2010, section 1. Sce also: Home Office,
'Policing in the 21st Century' Chapter 2.

221 police Reform and Social Responsibility Bill 2010, scction 1(1).
222 police Reform and Social Responsibility Bill 2010, scction 28; schedule 6, paragraph 3.

223 Newburn, T and Reiner, R, From PC Dixon to Dixon PLC: policing and police powers
since 1954' [2004] Supp (50th Anniversary Edition) CrimLR 101, 113,

24 police Reform and Social Responsibility Bill 2010, scction 50(1); 65.
225 Police Reform and Social Responsibility Bill 2010, scction 1(7-8).
226 police Reform and Social Responsibility Bill 2010, section 1(6).

227 police Reform and Social Responsibility Bill 2010, section 5.

228 police Reform and Social Responsibility Bill 2010, scction 38.

2 BTPSNRO1.

B0 BTPSNROI.

B! BTPSNROL.
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problems are likely equally to afflict the Police and Crime Commissioners. A dual stratcgy
that exploits fixed structures, such as police-community structures, in addition to more

general public awareness campaigns is needed to overcome these difficultics.

At the local level there has been a proliferation of community / police structures, with the
MPS borough having a Crime and Disorder Reduction Partnership (CDRP), a Police and
Community Safety Board (PCSB), an IAG, and neighbourhood policing teams. The CDRPs
and PCSBs provide borough level accountability and feed into city-wide structures such as
the MPA. The PCSB provides the community with a link between local government, in the
form of the local Council, the MPA and the MPS, with representatives from cach group on
the board. In 2009-10, the PSCB held three exccutive and four public mcetings, two of
which were aimed specifically at young pcople, and four stop and scarch community
monitoring group meetings.”*? In the minutes of PSCB mectings, held over a period of
sixteen months, three presentations were given on stop and scarch.”?® No particular issucs
regarding section 44 were raised, although the use of CJPO, scction 60 in relation to knife
crime and the use of stop and search in relation to drugs were discusscd.>* In the minutes
of a community question and answer session, stop and search was raised as one of ncarly
forty questions, though the focus was on scction 60.2* 1t is notable that the locally agreed
priorities among the twenty-odd safer neighbourhood teams focused overwhelmingly on

anti-social behaviour and drug misuse. 2

The MPS and the BTP both have IAGs, the BTP having a national IAG and an Indcpendent
Advisory Network centred on London which feeds into the national IAG. Members of IAGs
are provided with access to some privileged information, notificd in advance of some pro-
active operations, invited to observe the police and invited to attend some pre and post-
operation briefings.2’ Potentially they constitutc a robust form of community
accountability. One weakness is that, in the abscnce of any statutory requirement, they rely

on police cooperation to invite them to the various opcrations and share information with

them and to take regard of their recommendations.

22 MPS Sample Borough, 'Police and Community Safcty Board: Annual Report 2009-2010".

23 pCSB “Notes of the meeting on -- 2008’ (PCSB, London 2008) [5]; PCSB ‘Notes of the
meeting on -- 2008’ (PCSB, London 2008) [3]; PCSB ‘Notes of the meeting on -- 2008’
(PCSB, London 2008); PCSB ‘Notes of the mecting on -- 2008’ (PCSB, London 2008).

Note: this references, and those below, have been reduacted to ensure the anonymity of the
sampled borough.

24 pCSB ¢~ (PCSB, London 2008).
25 pCSB ‘--* (PCSB, London 2009).
26 http://www.met.police.uk/teams/--/index.php.

37 hitp://cms.met.police.uk/met/boroughs/--,
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In terms of formal structures, the MPS’s system of ‘stop teams’ provides an example which
could be adapted by other forces. There are ‘stop meetings’ at borough level, convened by
the PCSB,>® ‘which scrutinise their local borough for stop and search and they hold their
local commander and the officers of the local station accountable for stop and search’. 2
The information is brought together at force level within the ‘stop and search action team’
which oversees the implementation of stop and search policies and liaises with the MPA 2%
This permits dialogue at local level which may identify borough issucs while also
encouraging a broader analysis at force level. In addition for section 44, as a counter-
terrorist power, there are local counter-terrorist forums which, in the borough surveyed,
worked primarily with businesses, local authoritics and housing associations, explaining
what was happening on the counter-terrorist front through mectings ‘every 5 to 6 wecks® 24!
These meetings sometimes had guest speakers such as ‘scnior officers...[and] associate
Professors from universities who’ve come in to talk about diffcrent things and different
perceptions so within that area we try to explain the reasoning bchind what we’re doing‘.242
This separation into business and other communities is sensible as diffcrent constituencies
have different needs and prioritics, particularly in relation to counter-terrorism, and may
play different roles in relation to the police. For instance, large businesscs may be informed
if there is a heightened threat of a particular type of attack so that they can be alert and
provide fecdback to the police. Providing information at borough and force level increases
the likelihood that the information will be digested and permits the borough to focus on local

issues while at force level more general information can be conveyed.

In addition to these formal structures, the borough was intending to do a ‘road-show’ at onc
of the sites where section 44 was deployed. The officer explained that this entailed sctting
up a stand and saying ‘this is why we’re doing it; here, come and speak to us...tcll us if you
want us to do it differently’.243 In a similar public awarcness raising exercise, members of
one of the BTP forces somctimes deployed posters explaining that scction 44 was being
used, what the power was when exercising scction 44 and had signs on their vans explaining
section 44.2** This type of public awareness raising, particularly in arcas where scction 44 is

deployed frequently should be carricd out by all forces. One pitfall of increasing public

awareness is that constant information tends to be ‘normalised’. As onc officer noted, no

23 pCSB ‘Notes of the meeting on -- 2008’ (PCSB, London 2008) [5.2].
29 MPSSNROI.

240 MPSSNROI.

%! MPSSNRO2.

%2 MPSSNRO2.

243 MPSSNRO04.

%4 BTPFLO3.
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one really pays attention to the various automated announcements at railway stations or in
trains.2% Varying the method of communication may help — using posters, ‘road-shows’,
stop leaflets, websites and occasional public awareness campaigns on the tclevision or

46

radio*® This type of ‘on the spot’ public awareness raising is particularly important in

order to ensure communication with the transient communities stopped undcr section 44,

Tied into this must be increased transparency regarding how scction 44 is being used. In this
the MPS have shown best practice by publishing, on a time lag of thrce-months or so,
borough data on stops and scarch, including scction 44, broken down by officer defined
ethnicity, self-dcfined ethnicity, age, gender and whether it was a scction 44(1) or scction
44(2) search. They have also, albeit after a FOI request, begun publishing some
authorisation data, providing details of the length of the authorisation and the date it was
confirmed by the Home Office.  Although the degrece to which perceptions of
disproportionality can be challenged is questionable, the most effective way of doing so is
by transparency regarding the use of section 44 and publishing as much information as
possible regarding its exercise. A similar approach to publishing a break-down of stop and

scarch data should be adopted by all forces.

6.3.4) Complaints

In relation to complaints, there was a sense of resignation among the intervicwees — ‘what’s

the point?"2¥’

The difficulty in ‘proving’ a complaint given the ‘street policing’ nature of
stop and search aggravates this sense of powerlessness. While the IPCC scrve as an
independent body to which the public may turn it is a small organisation with limited
resources which means, despite the priority put on stop and scarch by the IPCC’s Mike
Franklin, that it cannot handle all the ‘routine’ stop and scarch complaints. The IPCC has
requested that all forces pass any scction 44 complaints to it. However, the forces are under
no statutory duty to do so. The PAs, as mentioned above, suffer from a lack of visibility
among the community and have, like the IPCC, limited resources and multiple functions.
They can and should be more prominent in dealing with complaints, in particular ensuring

that any training is carricd out and reviewing any potcential systcmic problems.

The bottom line is that it is likcly that very few of the pcople who are unhappy with the stop
and search encountcr complain. One interviewee said, ‘I don’t want us to kecp focusing on
complaints I want us to have constant feedback flows so that...it wouldn’t be a case of

“we’ve only got four complaints™, it would be “we’re actually going to seck those pcople

245 BTPSNROI.
246 BTPSNRO1; MPSSNRO4,
%7 COMMSL.
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and get feedbac He suggested that the stop forms which had details included be dip-

sampled and those people contacted and asked ‘three or four questions’.249 This is an
exccllent suggestion which would enable forces, and PAs, to determine how the community
felt they were performing in relation to stop and search rather than focusing mcrely on the
‘number’ of complaints, which is likely to be unrepresentative. Morcover, it would provide
an opportunity for community engagement and positive feedback regarding any aspect of the
encounter that the person stopped felt was carried out well. This type of ‘dip sampling’
could be carried out by the community liaison officer. Such sampling would have an
inherent flaw in that it could only reach those persons who had given their (accuratc) details,
perhaps indicating satisfaction with the encounter or ignorance of the law. Noncthceless, it
would be an improvement on the current approach and its sampling failings could be
counteracted, to a degree, by combining it with other approaches, such as observations by

IAGs or other independent groups.

6.3.5) Other forms of oversight
In addition to accountability, there are three other main changes which could provide

additional oversight in relation to section 44. The first is to issuc more detailed guidclines,
whether in the form of PACE, Code A or Home Office Circulars or guidance from the
NPIA. Suggestions for such improvements have been detailed in Chapters 4.5 and 5.5. The
second response is through training. Training on stop and search is carricd out during police
training at Hendon. One of the officers had one full day on scction 44: *about what to scarch
for, how to scarch a bag, how to scarch a vehicle’.® In addition to this some refresher
and/or additional training on search powers gencrally and/or scction 44 spccifically was
given to at lcast some of the officers.”' Two BTP officers mentioncd watching a DVD on
section 44.2%2 Officers were also given briefings on the intra-nct on scction 44, in particular
on changes to opcrations, and in relation to countcr-terrorism gcncrally.25 3 One scnior BTP
officer noted that cultural training was included: ‘we have a whole bricfing scction on the
intranct around section 44 and the reasons for doing it, the issues around, terrorists are not
all brown, wearing turbans and beards and Islam covers...so we do all of that and we do a

lot of work around the Sikhs and the use of the kurpan and the 7 Ks and all of that...don’t

28 COMMD.

# COMMD.

30 MPSCOL.

31 MPSFLO02; BTPFLO1.

252 BTPFL02; BTPFLO3.

253 BTPSNR04; MPSSNRO2.



245

use dogs in a Mosque to search it unless we’ve really, really got good reasons...and the

taking off of the shoes...and all the things around Ramadan that we need to be aware of’ 25

After the initial training period most ‘refresher’ training appears to be via the intranct, as do
most briefings — indeed, one of the BTP forces was briefed purely through sclf-briefings
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over the intranet.””” None of the officers had heard of anyone being required to undergo

additional formal training, following a poor encounter or complaint, although some said that
a more senior officer would ‘have a word’.2>® It would be beneficial to formalisc the
requirement of additional training for officers who are deviating from the desired approach
to the encounter, be it in their attitude towards the public, or their complction of the stop

form etc., especially given the emphasis on ‘self-briefing’ and ‘self-training’ which could

result in some officers continuing bad practices.

A final change would be to increase contcmporancous oversight by supcriors. The MPS and
one of the BTP forces interviewed routincly deployed officers using section 44 in tcams with
a scrgeant present. For forces that do not do so, the deployment of a sergeant alongside PCs,
at least occasionally, would be beneficial, enabling them to identify, as necessary, any points
of practice that could be improved. However, limited resources mean that this will not
routinely be possible within all forces.  The nature of strcet policing mecans
contcmporancous oversight will always be of limitcd impact as, even if a scrgeant is present,

they cannot monitor the actions of all their tcam simultancously.

6.4) Conclusion
Despite the provisos regarding the scction 95 statistics, the disparity in the statistics is such

that it is apparent that ‘Black’ and ‘Asian’ pcoplc are disproportionately targeted by scction
44 in comparison to ‘whitc’ pcople, cspecially given the inapplicability of the ‘available
population’ thesis to section 44. The ficldwork, and some sccondary literature, suggests that
there are additional ‘communities’ who are disproportionatcly impacted upon by scction 44.
The extent of these practices is unclear. It is the extraordinary discretion inherent in section
44 which enables it to be abused, whether by ‘rogue officers’ targeting gay ‘cruising
grounds’ or more systcmatically against ‘Asians’ or ‘Black’ pcople. The abscnce of a
requirement of reasonable suspicion reinforces the perception among British Muslims, in
particular Asian Muslims, that the reason they are being stopped is that they ‘look” Muslim/
‘Asian’. Some of the suggestions in rclation to accountability in terms of ‘giving an
account’ of the authorisation and deployment of section 44, discussed in Chapters 4 and §,

might reduce its use against protesters and it must be hoped that places such as Hampstcad

24 BTPSNRO4.
25 BTPSNROI.
% Sce Chapter 5.2.1.
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Heath are not covered by the patchwork authorisation. However, it is difficult to see how
the perception that people are being targeted because they ‘look” Muslim can be challenged
without introducing some form of reasonable suspicion. Despite these difficultics, improved
public awareness of how section 44 is deployed and greater transparency from forces should

lead to improved levels of trust between the police and communities.
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Chapter 7) Conclusion

7.1) Introduction
This final Chapter draws together the threads of the various arguments made in the

preceding Chapters. The first section reflects critically on the thesis. The subscquent
section summarises the main conclusions and recommendations regarding how section 44
should be amended so that it adheres to the framework principles. The following section
considers how these proposals compare with the amended power under TACT, section 47A,
which is the same as the amended power proposed under the Protection of Frecdoms Bill

2010-11." The final section highlights arcas of continuing concern,

7.2) Critical reflection
The socio-legal approach of this thesis has enabled a detailed and nuanced analysis into how

section 44 is used by the MPS and BTP and for what perceived ends, as well as how it ought
to be used to adhere to the framework principles. The casc-study approach to the two forces
provides an in-depth picture of their usage of scction 44 and, while conclusions cannot be
necessarily drawn regarding the usc of section 44 by other forces, some of the best practice
which has been highlighted should be applicd across the board. Morcover, the focus on the
MPS and BTP was warranted by their substantial use of scction 44, the two forces
accounting for over 85% of the total scction 44 stops carricd out between 2005/06 and

2007/08.2

While the interviews of community representatives permitted arcas of potential concern to
be highlighted, it was not possible to qualitatively examine in depth the ‘whole’
‘community’. It would make an intcresting study to investigate further the various
communities and groups highlighted within Chapter 6 as being disproportionately impacted
upon by scction 44 to dctcrmine how widespread such practices are. Similarly, as part of a
study into the perceptions of Muslim communitics towards counter-terrorist policing, it
would be intcresting to sce whether scction 44 can be disaggregated from other stop and
search powers and whether stop and scarch as whole can be disaggregated from other
policing powers and what the impact of each is upon the community’s perception of the

police.

! Section 60.

2 BTP, 'Annual Report: 2008-09'; BTP, 'Annual Report: 2007-08'"; BTP, ‘Annual Report:
2006-07"; BTP, 'Annual Report: 2005-06"; Ministry of Justice, 'Statistics on Race and the
Criminal Justice System - 2007/08'; Ministry of Justice, 'Statistics on Race and the Criminal
Justice System 2006/07'; Ministry of Justice, 'Statistics on Race and the Criminal Justice
System - 2006'; Home Office, 'Statistics on Race and the Criminal Justice System - 2005".
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It would also be interesting, but was beyond the scope of this work, to carry out a
comparative study, in terms of current and historical laws, of stop and search powers which
do not require reasonable suspicion. Relevant jurisdictions would be the Republic of Ireland
and South Africa, which are both common law countries that used emergency legislation
which provided broad policing powers. The USA and Australia could also provide an
interesting comparison in terms of their considerably more recent legislation against
terrorism. In addition, it would be intcresting to analyse whether the US Constitution
enables more effective accountability of police stop and scarch, with particular reference to

Fourth Amendment.

7.3) Principal research findings

7.3.1) How did the powers of stop and search develop historically?
Chapter 3 surveyed police powers to stop and search from the Vagrancy Acts to the present.

This historical study revealed two major trends and two perennial complaints. One trend
was the use of the powers to ‘control’ the strcets, targeting the ‘police property®: those
groups at the margins of society or who were vicwed as ‘problematic’. These ranged from
itinerant vagrants or ‘strangers’, to the local poor, and immigrant communitics. In Northern
Ireland this saw counter-terrorist stop and scarch powers used primarily against the minority
Catholic population. A second trend was the usc of the powers against sub-criminal
behaviour, which was evident in the later Vagrancy Acts but has been avoided post-PACE.
The two perennial complaints concerncd excessive police discretion and the disproportionate
targeting of crtain groups or communities. There is a clcar overlap between the two trends
and complaints — broad discrction enables the disproportionate targeting of ‘problem’
groups, which also flows from the use of the powers to ‘control’ the streets. Similarly, the
criminalisation of sub-criminal bchaviour provides the police with greater discretion than
would ordinarily be afforded them and feeds back into a loop, enabling the disproportionate
use of the power. It is important to notc that while there was clear evidence of
disproportionality in respcct of certain powers at certain times, the perception of
disproportionality can be just as damaging to policc-community rclations as actual

disproportionality.

While PACE was a significant improvement on ‘sus’ and scction 66, the Macpherson Report
evidences the on-going difficulties in achieving a balance whereby police have the power to
stop and scarch short of arrest, which requires a wide discretion, and effective accountability
and oversight, which would ensure that the power is used proportionatcly. Stop and search
powers are situated within 'strect policing', meaning that either the discretion must be curbed

ex ante or that it must be accounted for post facto. It is not routinely possible for there to be
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effective oversight at the time the power is deployed. Where the power is not limited by

reasonable suspicion, the balance is tilted towards post facto accountability.

There is clear evidence that stop and search powers can be exceptionally damaging to police-
community relations where there is a perception, and/or reality, of the disproportionate use
of the powers. It should also be noted that ‘street policing’ powers are often conflated — as

‘sus’ and section 66 were — in the minds of the public.

7.3.2) How is section 44 used and how ought it be used?
Chapters 4 and 5 considered how section 44 was authorised and deployed and how it ought

to be authorised and deployed in order to adhere to the framework principles. Section 44 is
used primarily for the objectives of disruption and deterrence and intelligence gathcring.
Neither TACT nor the accompanying ‘soft’ rcgulations exclude scction 44°’s use for

deterrence and disruption but its use for intelligence gathering is far more dubious, and may

raise issues under the ECHR, Article 6 and/or 8, depending on the facts.

The authorisation process is insufficiently robust to permit considcration of the
proportionality of the authorisation, as evidenced by the Gillan (ECtHR) case. This flows
primarily from the low ‘trigger’ of ‘expedicnt’, which is exacerbated by the incffectiveness
of the safeguards. On the evidence available, ministerial approval appcars to act as a rubber
stamp. The MPS’ ‘rolling’ authorisation reveals the inadequacy of the temporal and
geographical limits, while the Gillan (HL) casc highlights the limits of judicial review.
These failings are further aggravated by the lack of transparency regarding the authorisation
process which in turn undercuts such community accountability as exists. Community
accountability is also weakencd by the fact that it is recommended, not required, that forces
engage with the community and that forces are not required to inform their PAs when an
authorisation is in place, nor the PAs of other forces whose arca overlaps with their

authorisation area.

It follows that of the framework principles, the authorisation process adheres only in part to
effectiveness and efficiency in relation to CONTEST. It is not in accordance with the law.
It does not provide for adequate accountability. These two failings aggravate the perception
of those who argue that scction 44 is disproportionatcly deployed and those who argue that it
is used for non-counter-terrorist related ends, thus undcrmining the ‘Prevent’ strand of
CONTEST. This undercuts the adherence of the power to the CONTEST strategy,
notwithstanding that its proper deployment may further the objectives of the ‘Protect’ strand

and, to a considerably lesser degree, the ‘Pursue’ strand.

There are various improvements that could be made to the authorisation process so that it

adheres, at least more closcly, to the framework principles. Central to these is raising the
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‘trigger’ to ‘necessary’. The preferred option would be simply to raise the trigger to
necessary. A second option would be to implement a two-tier approach whereby the trigger
for high-risk sites, which are authorised because of their vulnerability, is ‘reasonable for the
protection of the public’, while it is raised to ‘necessary’ for all other areas. Judicial
oversight should replace ministerial oversight. There should also be far more dctailed data
provided publicly regarding the authorisation process. This would in particular enable closer
community accountability which should be strengthened further by requiring rather than
permitting community consultation, whether before or after the authorisation and
deployment. Forces should also be required to inform other forces and their PA when their

authorisation area overlaps.

Section 44 is primarily exercised on the basis of location, intelligence, dcterrence, the
person’s behaviour and, to a far lesser degree, external events. As with its historical
predecessors, excessive discretion is the key concem in relation to the deployment of section
44. The usual discretion associated with ‘strect policing” powers is aggravated in the case of
section 44 due to the explicit absence of suspicion and the exceptionally broad nature of the
object of the scarch. It was notable that a number of officers voiced their disquict at the
breadth of the discretion, particularly in rclation to the consequential difficultics in
explaining their selection process to the person stoppcd.3 An area of particular concern is
the use of section 44 stops to gather intelligence through questioning the person stopped.
There is, again, insufficiently dctailed data releascd to enable effective oversight, although

the publication of detailed borough data by the MPS is an improvement.

It follows that the deployment of section 44 infringes the three framework principles. Its
routine use violates the right to privacy under the ECHR, Article 8, and is likely to also
violate the right to liberty under Article 54 Depending on the facts, the excrcise of section
44 may also violate the right to a fair trial,” the right to freedom of expression and
assembly,6 and the prohibition on discrimination.” The potential for the disproportionate
application of section 44 and the perception among some communities that it is applicd
disproportionately severely undercuts the ‘Prevent’ strand of CONTEST by alicnating
people from the police and the broader counter-terrorist strategy. This, like the authorisation

process, significantly undercuts any success the excrcise of scction 44 has towards the

3 See Chapter 5.

* Gillan (ECHR).

S ECHR, Article 6.

¢ ECHR, Articles 10, 11.
7 ECHR, Atticle 14.
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‘Protect’ and ‘Pursue’ strands, with the extremcly low hit-rate reinforcing the fact that

‘Pursue’ is, at best, a secondary objective.

Improving the adherence of the exercise of section 44 to the framework principles is
dependent on implementing the recommendations above in relation to the authorisation
process. At the very least, the trigger must be raiscd if there is to be any possibility that the
deployment of the power complies with human rights. Presuming the recommendations to
have been acted upon, further improvements in relation to the excrcise of section 44 include
amending PACE Code A to require that officers inform the person stopped that he or she
does not nced to respond to any question unrelated to the search and requiring a minimum
amount of dctail be recorded in the stop forms. If gencral regulation of CCTV is not
forthcoming, then officers should be cautioned regarding their use of CCTV in rclation to
section 44 in a Home Office circular or in the NPIA ‘Practice Advice’ or similar. The
concerns raised around the misuse of scction 44 at protests could be addressed, to some

degree, through more detailed recording requirements on the stop form and the publication
of the data.

7.3.3) How does section 44 impact upon the community?
Chapter 6 analysed how section 44 impacts upon the ‘community’. While the statistical

evidence of disproportionality must be understood as subject to a number of provisos, none
of these individually or collectively account for the disparate use of scction 44 against
‘Black’ people and ‘Asians’. In addition, the ficldwork indicated that scveral communitics
and groups felt disproportionatcly targeted by the power: Asians, Muslims, members of the
LGBT community, protesters, and photographers. This broad range covers some ground
already covered in other rescarch and highlights some new arcas of concern and suggests
that multiple discriminations may be at play whercby various different factors intersect to

make the person more likely to be targeted.

It follows that section 44, when used disproportionately, infringes the framework principle
of human rights on the basis of unjustified discrimination and, depending on the
circumstances, also infringes the freedoms to expression and assembly. If groups or
communities are targeted because of their religion, gender or sexual oricentation, this will be
unlawful under the Equality Act 2010. The detrimental impact on the group or community’s
perception of counter-terrorist powers when section 44 is used or perceived as being used
disproportionately or in non-counter-terrorist situations significantly undercuts any efforts
made under Prevent and more broadly risks damming the flow of information to the police.
As outlincd above in relation to the authorisation and deployment of section 44, community

accountability is inadequate.
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Changes must start with amendments to the authorisation process and deployment of the
power. Some recommendations in relation to bolstering community accountability have
already been mentioned. Additional changes should include a pro-active approach to the
complaints system whereby persons who have been stopped are sought out and asked their
opinion on the encounter, greater training for officers, and more contemporancous oversight
by superiors (where this does not already happen). None of these singly or cumulatively can
eliminate the possibility that scction 44 will be used to disproportionatcly target specific
communities or groups or be used in non-counter-terrorist situations. However, these
recommendations would provide greater oversight, thereby enabling trends to be identified
at an early stage and for remedial action to be taken. It should also make it easier for the

police to challenge false perceptions of disproportionality.

7.3.4) Isit possible to reform section 44 so as to comply with the
normative principles?

This research question is addressed in the commentary below, with conclusions drawn in

section 7.4.2.

7.4) Section 44: the future
This penultimate section will consider the future of scction 44 in the light of the

Government’s proposals in the Protection of Freedoms Bill 2010/11 and the amendment of
scction 44 using a remedial order.® The remedial order, under the HRA, scction 10, can be
used to amend legislation if it contravencs the ECHR and the relevant Minister considers
there to be compelling reasons to make recourse to the remedial order, which will usually
relate to time constraints. In relation to the amendment of scction 44, the remedial order was
used so as to bridge the operational gap which existed between the suspension of the
‘ordinary’ exercise of scction 44 in July 2010 and the proposcd amendment of the power

under the Protection of Freedoms Bill 2010/1 1.2

The first part, below, will outline the Government’s proposals and critique them against the

recommendations made in the preceding Chapters. The final part will highlight arcas of

continuing concern.

7.4.1) Section 47A

The Government’s proposals in the Protection of Freedoms Bill 2010/11 mirror exactly the
changes made to scction 44 by means of the ‘The Terrorism Act 20000 (Remedial) Order
2011’ (Remcdial Order), which repeals sections 44 — 47(G), replacing them with scction

82011, S12011/631.
? Explanatory Memorandum to the Terrorism Act 2000 (Remedial) Order 2011, no.631.
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47A."° As the Code of Practice is available for the remedial order, the following discussion
will focus on that source of reform, while providing the relevant references to the Protection
of Freedoms Bill as well. The Code, which like PACE is admissible as evidence in court
though a breach of the Code constitutes neither a civil nor criminal wrong of itself, provides

further details on the authorisation requirements.“

The Remedial Order raises the authorisation ‘trigger’ in two ways. First, the authorising
officer must ‘reasonably suspect’ that an act of terrorism will take place and, second, the
officer must consider the authorisation to be ‘necessary’ to prevent acts of tcrrorism. This
incorporates the recommendation that the “trigger’ be raised to ‘necessary’ to adhere to the
requirement of the ECHR and adds an extra hurdle, which potentially strengthens oversight
via judicial review. This also appears to be the minimum required by the CTITF’s guide to
stopping and scarching persons, which statcs that the decision to stop and scarch person
must be ‘necessary to prevent acts of terrorism’.'>  There is no reference to the imminence
or otherwise of the act of terrorism nor is there an explicit requircment that the act of
terrorism relates to the authorisation arca. However, the Code states that a gencral high
threat from terrorism is insufficient grounds of itsclf as a basis for an authorisation.'® This,
and the requirement that the power be necessary to prevent the act of terrorism, suggests a
required correspondence between the threat and the authorised arca. A site’s vulnerability
may be taken into account but cannot be the sole rcason for the authorisation." The Code
explicitly states that the usefulness of the power in terms of public reassurance, deterrence or
intelligence-gathering are insufficicnt bases upon which to found an authorisation.'® The
Remedial Order also reinforces the internal limits upon the power by requiring that the
temporal and geographical limits to the authorisation be no more than is necessary to prevent
the act of terrorism, thereby providing statutory bite to the recommendations previously

contained in the NPIA “Practice Advice’ and the Home Office Circular.'® The temporal

1 prevention and Suppression of Terrorism: The Terrorism Act 2000 (Remedial) order
2011, S12011/631.

' Home Office, 'Code of Practice (England, Wales and Scotland) for the authorisation and

exercise of stop and search powers relating to section 47A of Schedule 6B to the Terrorism
Act 2000' [1.2.3]; TACT, section 47C(2)-(3).

12 CTITF Working Group on Protccting Human Rights while Countering Terrorism, 'Basic
human rights reference guide: the stopping and searching of persons' [14].

13 Home Office, 'Code of Practice (England, Wales and Scotland) for the authorisation and

exercise of stop and search powers relating to section 47A of Schedule 6B to the Terrorism
Act 2000' [3.1.5].

" ibid [3.1.5(b)].
1% ibid [3.1.6].
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maximum is cut in half to fourteen days.l7 The sccond stage of the authorisation process,
Ministerial confirmation, is largely unchanged, with the exception that thc Minister may
now substitute a more restricted area.'® The Code acknowledges the possibility of ‘short-

term’ authorisations and echoes the NPIA’s ‘Practice Guidance’.

The Code requires ‘detailed’ intelligence to back up the authorising officer’s reasonable
suspicion that an act of terrorism will take place. It is likely that this will result in little
change from the current approach, where intclligence elements are routinely referenced. The
temporal and geographical limits are tightened, with force-wide authorisations being

permitted only in ‘exceptional’ circumstances. '’

‘Rolling’ authorisations are explicitly
prohibited, however, it is unclear how this prohibition will be enforced given that forces can

apply for new authorisations once the old onc has expircd.

In terms of community accountability, the Code requires Home Office and Scottish forces to
notify any non-Home Office forces in whose arca an authorisation has been issucd and vice
versa.?® Each force ‘should’ also inform their PA, or equivalcnt.ﬂ This is a significant
improvement which will incrcase the ability of communitics, via their PA, to hold forces to
account for their use of the power. There is, however, no automatic referral to the local PA
or to the IPCC for ‘rolling’ authorisations, as was suggested in Chapter 4. The requircment
in PACE Code A that forces, in consultation with their PA, make arrangements for the
community to scrutinise records of stop and scarch is reproduced in the Code.2 One novel
requirement in the Code is that where scction 47A affects section of the community ‘with
whom channels of communication are difficult or non-existent, these should be identified
and put in placc:’.23 This scems to refer to the ‘transient’ communitics who were identified
in Chapter 4 as being affccted by scction 44. This is a clcar improvement, however, it
remains to be scen how these new channcls of communication will be forged and how

effective they will be.

17 TACT, schedule 6B, paragraph 6.
' TACT, schedule 6B, [7(4)(b)).

1 Home Office, 'Code of Practice (England, Walcs and Scotland) for the authorisation and

exercise of stop and search powers rclating to scction 47A of Schedule 6B to the Terrorism
Act 2000' [3.2.5].

2 ibid [3.6).
2 ibid [3.6].
2 ibid [5.5.3).
B ibid {6.1.2].



255

The object of the search under ‘section 47A” is evidence that the vehicle is being used for
terrorism or that the person is a terrorist>* This is somewhat more circumscribed than
articles which could be used in connection with terrorism but it remains an exceptionally
broad term, because of the breadth of section 1 and section 41 of TACT. The Code requires
officers to be reminded in briefings that the object of the search is for objects which conncct
that person or vehicle with terrorism.2> However, this does not significantly narrow the ficld
particularly in relation to a search of persons, where most objects found on a person or in
their belongings that could be used for terrorism will prompt the suspicion that that
particular person is a terrorist. Moreover, there is again an explicit absence of suspicion:
while the officer may only search for evidence of terrorism or that the person is a terrorist,
they need no suspicion to prompt the scarch. Thercfore, the officer’s discretion remains

nearly completely unfettered within the authorisation arca.

There has been an attempt to circumscribe this discretion by listing four ‘indicators’ which
should be considered when selecting whom to stop. The first is ‘gcographical extent’, that
is, is the area within the authorisation arca? This is less of an indicator than a legal
requirement. The second is bchaviour, which chimes in particular with the BTP’s use of
section 44 under strand one. The third is ‘clothing’, specifically whether the clothing could
conceal relevant evidence of terrorism.  This ‘indicator’ is likcly to pour fucl on the
allegations that the power is used disproportionatcly to target specific groups, notably
Muslims, and is unnecessary: if somcone appcars to be concealing something, whether in
their clothing or elsewhere, this comes under ‘bechaviour’ and may, on the facts, be sufficient
for a section 43 stop. The final indication is ‘carricd itcms’ which may ‘conccal an article
that could constitute evidence’ of terrorism. This is extremely vague — presumably any bag,
even if relatively small, could conceal such evidence, which suggests that anyonc carrying
anything may be stopped. These indicators add nothing to the NPIA ‘Practice Advice’,
which listed relevant criteria as being: the individual, his or her location; or a combination of

the two and provided little practical guidance to officers regarding the selection process.

The Code reminds officers of the nced to explain their actions to the person who has been

stopped, mirroring the NPIA’s ‘Practice Advice’.2® The Code states that bricfings should

provide officers with ‘a form of words that they can use when cxplaining the use of

2 TACT, section 47A(4).

5 Home Office, 'Code of Practice (England, Wales and Scotland) for the authorisation and
exercise of stop and search powers relating to scction 47A of Schedule 6B to the Terrorism
Act 2000' {4.2.6].

% ibid [1.1.6); NPIA 'Practice Advice on Stop and Scarch in Relation to Terrorism'’ [2.3].
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...section 47A°.27 The Code provides a list to help officers to explain the use of the power,
however, the final point — ‘why the person or vehicle was selected to be searched’ is, as
outlined in Chapter 5, the core difficultly: how can officers explain the selection process for

a power that does not require suspicion of any offence??®

It remains a requirement to provide a stop form, unless wholly impracticable, or rather, a
stop form or receipt must be offcred to the pcrson.29 The Code is somewhat contradictory
on this point, stating at one stage that the receipt or form must be given if it is rcqucstcd,30
while later stating that the person must be asked if they want a copy of the receipt or form.*!
The former is clearly undesirable as members of the public may be unaware of their right to
request a form and may therefore not do so. The latter option is less desirable than the
previous requirement under PACE that a copy of the record ‘must be given ifnmcdiatcly to
the person searched’.>? In cases where it is alleged that the officer refused to give a stop
form, the retort will be that the person did not want or request, it, and it will be exceedingly
difficult to prove either way. This unnccessarily weakens one of the major forms of
oversight over section 47A. In terms of content, the form must contain the person’s sclf-
defined ethnicity, the date, time and place of search, the officer’s warrant number, that the
search took place under scction 47A, and why the person was sclected.”® This is positive in
that it ensures some degree of uniformity. However, the details required were the minimum
inputted by officers anyway so if there is any change in officers’ reporting it will be a
reduction in the detail recorded.** While the Code notes that persons who are stopped do not

need to provide their details, there is no requirement that officers inform the person stopped
of this.

2 Home Office, 'Code of Practice (England, Walcs and Scotland) for the authorisation and

exercise of stop and scarch powers relating to section 47A of Schedule 6B to the Terrorism
Act 2000' [4.2.7].

2 See Chapter 5.2.

3 Home Office, 'Code of Practice (England, Wales and Scotland) for the authorisation and

exercise of stop and scarch powers relating to scction 47A of Schedule 6B to the Terrorism
Act 2000' [5.3.1].

30 ibid [5.2.1(d)].
3 ibid [5.3.1].

22 PACE, Code A [4.2] (Code issued under Police and Criminal Evidence Act 1984 (Codes
of Practice) (Revisions to Code A) (No.2) 2008, SI2008/3146).

%Home Office, 'Code of Practice (England, Walcs and Scotland) for the authorisation and
exercise of stop and search powers relating to section 47A of Schedule 6B to the Terrorism
Act 2000' 5.4.1.

3 See Chapter 5.2.1.
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7.4.2) Continuing concerns:
It is clear that section 47A goes some way to addressing the concerns raised in the Gillan

(ECtHR) case and more generally. The raising of the ‘trigger’ to ‘necessary’ is a key
improvement. The addition of a second layer to the trigger by way of the requirement that
the authorising officer ‘reasonably suspects’ an act of terrorism will take place may further
restrict the granting of authorisations, although it seems largely dependent on the degree of
oversight exercised by the Minister or on the judicial interpretation, if judicial review arises,
in relation to the requirement or not of imminence and the degree of proximity required
between the suspected act and the authorised arca. If section 47A is to be a restricted tool,
used only in specific areas where there is an immincnt risk of a terrorist attack, then this
should be explicit in the authorisation trigger. Fourteen days is overly long for such a
targeted power. However, even on its own, raising the trigger to ‘nccessary’ permits
consideration of the proportionality of authorisation, therefore going some distance towards
ensuring the authorisation process is ‘in accordance with the law’. Another concern is the
on-going possibility of ‘short-term’ authorisations. These nced to be more tightly restricted
so that they are used for genuinely ‘short’ authorisations rather than to avoid ministcrial

over-sight, as recommended in Chapter 4.

Even if raising the trigger of itself addresses the concerns voiced in Gillan (ECtIR) in
relation to the authorisation process, there rcmain outstanding issucs regarding
accountability and adhcrence to CONTEST, specifically in terms of ensuring that scctions of
the community are not alicnated by the usc of the power, which would undermine the
‘Prevent’ strand. One on-going concern is the Ministcrial oversight.  This lacks
transparency and appears to be a rubber-stamping excrcise. At the lcast records of the
authorisations applicd for, rejected and modified, and the grounds on which they were
modified, must be published on a time-lag annually. This will cnable some evaluation of the
level of scrutiny that is occurring. The preferable option would be judicial review, as
detailed in Chapter 5. Even if the current changes suffice to answer the concerns in Gillan
(ECtHR), the exceptional nature of the power is such that it can be argucd that a higher level
of scrutiny is required rather than ‘just’ ensuring legality. Judicial review would ensure
independent oversight with some degree of transparency, although it is likely that most of

the underlying intelligence will be from closcd source materials.

In relation to community accountability over the authorisation proccss, the fact that PAs
should be informed when section 47A is authorised in their arca, whether by their own force
or another, is an improvement. However, in common with the information to be provided to
communitics, the language in the Code continues to be permissive rather than imperative.
Forces should have to inform the relevant PA of an authorisation and should have to consult

with their communities on their use of section 47A, whether through their PAs, CDRPs or
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other police-community groupings. In order for such engagement to be meaningful, the
community must have access to details of the authorisations, in terms of the numbers applied
for, rejected or modified, the temporal and gcographical limits, and the number of stops
carricd under each. Only if such information is provided can any meaningful assessment of
the authorisations be undertaken. Such information should be made publicly available, on a
time-lag and with such redactions as necessary to ensure national security, whether to

protect sources or to hamper ‘pattern-spotting’.

Turning to the deployment of section 47A, the object of the search is slightly more restricted
than under section 44, through its connection to the specific vehicle or person. However, it
continues to be ‘a very wide category which could cover many articles commonly carried by
people in the streets.”>> There is still an explicit absence of suspicion, whether reasonable or
not. Therefore the officer retains a virtually unfettered discretion as to who to sclect to stop
and search and can still search for an extraordinary wide class of objects. Section 47A has
not meaningfully limited ‘the clear risk of arbitrariness in the grant of such a broad
discretion to the police officer’?® It is therefore at lcast questionable whether the
deployment of section 47A would be dcemed to be proportionate. The difficulty in
restricting the discretion of the officer in deploying the power is another reason why all
means of increasing accountability over the authorisation process should be adopted, such as
judicial rather than ministerial authorisation. This is also why additional transparency and
community engagement must be prioritised as a requirement rather than being optional. The
reporting methods, suggested in Chapters 4 and 5, whereby the type of authorisation would
be broken down may not be as appropriate to section 47A, depending on its use. Further
research should be undertaken to identify the types of authorisation that are occurring and
the authorisations should thereafter be broken down into these types. It is also imperative
that officers continue to be required to give the person stopped the stop and scarch form.
This is a flawed method of accountability which can be circumvented with relative ease but
it remains one of the few ‘independent reports® from the encounter. Additionally, stop and
search forms should be ‘dip-sampled’ on a quarterly basis as a pro-active approach to
complaints. The findings from these should be fed-back to the relcvant unit through
briefings, with good practice disseminated force-wide, and to the community through the

relevant police-community partnerships and PAs.

3 Gillan (ECtHR) [83).
3 ibid [85].
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7.4.3) Is it possible to reform section 44 so as to comply with the
normative principles?
The final research question asked whether: it is possible to reform section 44 so as to

comply with the normative principles? Following from the comments above, and the
conclusions of the other research questions, the answer must be no, or at least not to a
satisfactory degree. It is arguably possible to alter section 44 so that it complies with human
rights. However, this would require ammending the power so that it can be exercised with
reasonable suspicion, which merely replicates section 43. Moreover, amending section 44 in
this manner would undercut the justifications for the power, thercby undermining its
proportionality and, consequentially, its adhcrence to human rights. The police also nced to,
and as yet have not, proven the need for section 44, certainly in tcrms of its present
deployment. Lord Carlile has stated that there is ‘little or no evidence that the use of section
44 has the potential to prevent an act of terrorism as compared with other statutory powers
of stop and scarch’.>’ One of the PA interviewees also doubted its necessity, arguing that
‘the risks from [the dectrimental impact on community-police relations] outwiegh the

- 8
posntwes’.3

It is not possible to exert close accountability over the power. The discretion required for
section 44 is to fulfil its operational goals is such that it necessitates closer accountability
over the power than would be required with, for example, a stop and scarch power that
required the officer to have reasonable suspicion the person stopped had committed an
offence. The question of adherence to CONTEST is far more difficult to quantify but there
is at least anecdotal evidence that the exercise of scction 44 is contributing to negative
perceptions of the police and of counter-terrorist policics more broadly. It may be worth
remembering Lord Scarman’s arguments against aggressive law enforcement which may
bring marginal gains in law enforcement at the cost of public tranquillity.” One could add

to public tranquillity the cost of intelligence lost through poor community-police relations.

It is notable that among the police sample many said that improved public awarencss or
education regarding what the objectives of scction 44 were would best improve section 4440
One senior officer said: ‘if we’re going to have this legislation which is so controversial let’s
tell everybody why we’ve got it and not be scared to do that’.*! Given that section 47A is in

force and it appears likely that relevant sections of the Protection of Freedoms Bill 2010/11

37 Lord Carlile, 'Report on the operation in 2007 of the Terrorism Act 2000 and of Part I of
the Terrorism Act 2006' [130].

® PA02.

3 Lord Scarman, 'The Scarman Report' [4.57].

“ BTPFLO1; BTPFL02; BTPFLO03; BTPFL10; MPSFL01; MPSSNR04; MPSSNR06.
“' BTPSNRO2.
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will be passed, this is something that the police should urgently address if they want to
reduce the friction around the deployment of scction 47A and the proposed section 43B.
There should be an open and honest discussion with the public whereby the police can
attempt to justify their need for the power and can also listen to the concerns of the public.
This will not suffice to bring the power within the framework principles of this thesis but it
may serve to lessen the detrimental impact it has on community-police relations and reduce
the tension that front-line officers have to dcal with when excrcising the power. The

importance of such a discussion, for police and the public, was clcarly statcd by one officer:

‘we need a robust policy that will stand up to scrutiny, even if it’s not pretty and even if
it’s not nice for certain areas of the community. It’s got to be a strong and tough policy
that police officers can fall back on and use without any worry or concern that it’s going
to affect them personally — as in complaints — but that’s just from the police point of
view. The public: all the same reasons. The public need a robust policy that they can ask

about and expect to be told the truth even if they don’t like it”.*?

7.5) After section 47A?

It remains to be seen whether section 47A will be used in a similar manncr to scction 44, It
is curious that the Code explicitly excludes authorising the power for usc for deterrence or
reassurance or intclligence-gathering and that the vulncrability of the site cannot of itsclf
justify an authorisation. On the basis of the findings in this thesis, scction 47A should
hardly be used at all. While its use to scarch vehicles for suspect devices, as suggested in
the Macdonald Report, is credible, in relation to stops of persons, the power is not an arrest
tool, unless looking for a necdle in a haystack is an acccpted justiﬁcation.43 Given
intclligence gathering and deterrence are excluded bascs, all that remains is disruption.
However, attempting in practice to scparate disruption from dcterrence is futile — indeed, the
two concepts were generally mentioned in one breath by off ficers.** If scction 47A continucs
to be widely used, even if its usage is less than a quarter of that of scction 44, it is hard to
conceive how this will be lawful if used for objectives other than deterrence, intelligence or

reassurance.

The evolutionary path of stop and scarch powers appcars to be as follows: extensive use of
the power with minimum oversight followed by a crisis which prompts and/or adds credence

to existing complaints, the outcry then leading to investigation and reform: ‘sus’ — Brixton

2 BTPSNRO2.

# Lord Macdonald, Review of counter-terrorism and security power: a report by Lord
Macdonald of River Glaven QC (Cm 8033, 2011) 4.

“ Sce Chapter 4.1.



261

riots — PACE; PACE — Macpherson Report — stop forms (increased accountability); section
44 — Gillan (ECtHR) — section 47A. It remains to be seen what crisis will prompt the next
evolutionary stage from section 47A and whether it will survive in a more curtailed form or
be assigned to the judicial scrapheap, though the forthcoming Olympic Games in London,
during which the power to stop without reasonable suspicion would undoubtcdly be

welcomed by the police, suggests it has not yet run its course.
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Appendix A: Fieldwork

A.1: Interview schedules
The interview schedules for front-line officers, authorising officer and community and related stakcholders

are reproduced below. Variants on these basic schedules were used for specific stakcholders, for example,
the interview schedule used for Lord Carlile combined aspects of all three. The introductory, biographical
and concluding sections were included in all schedules but, to avoid repetition, are included only in the first

schedule below. For the same rcason, the ‘prompts’ in the sub-paragraphs are included only once.

A.2: Front-line officers
Introduction

Thank you for agreeing to participate in this intcrview. As indicated in my previous contacts with you, my
PhD thesis at the University of Leeds concerns stop and scarch under section 44 of the Terrorism Act 2000.
It aims to assess the role, use and impact of stop and scarch undcr scction 44 of the Terrorism Act 2000, Part
of my research is empirical, involving qualitative intcrviews with sample groups of the police, community
and national stakeholders. The purpose of this intcrview is to investigate how section 44 is exercised, the
systems of accountability which govern it and how it impacts upon the public. It is important for me to
gather information from these interviews so that a proper analysis of scction 44 can be carricd out. It is a
contentious power, having for instance been criticiscd annually by Lord Carlile, the Government’s reviewer
of counter-terrorism legislation, but without knowing its actual role and impact it is impossible to judge these
criticisms or to suggest how to resolve them.

I do not expect to be given information about individual cases or data which is sensitive in any way. I am
interested in general policy and how it is applied. I expect the interview to take approximatcly one hour. This
interview is subject to your consent, so you can refuse to answer any question or withdraw from the
interview at any time and for whatever reason, although I hope that you will not feel the need to do so. Some
of the questions may have diffcrent responses, depending on whether you are answering as an individual or
in your professional capacity or as a representative of an organisation. It would be very helpful in these
situations if you can clarify how your answers would diffcr between the ‘personal’ and “official’ capacitics.

I would like to tape-record this interview. This is because (i) recording means I do not have to slow our
conversation to take notes; and (ii) it allows me to undertake analysis in a more systematic way. Is that
acceptablc?

Biographical:

First of all, I would like to ask you for some basic biographical information,

1. Gender?
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2. Agerange? (<30, 30-39, 40-49, 50-59, 60+)

3. What is your current post?

4. How many years experience do you have in this role?

Section 44 in general:

This section of the interview will focus on the general policy behind section 44, putting it in a strategic,

tactical, or operational setting:

5. What do you think are the key objectives of section 44?

a.
b.
c.

d.

€.

Intelligence gathering/ disruption...?
Arrests for criminal prosecution?
Any other?

How does it achieve these?

What is the balance between the objectives ~ which is the most important in your opinion?

6. How does it fit into the CONTEST stratcgy?

Section 44: opcrations

Next, I want to ask some questions around the actual operation of scction 44 on the ground. The purpose of

these questions are to build a picture of how the power is actually excrcised, and again the checks and

balances — whether they are effective.

7. What factors prompt the use of section 44 in a particular case?

a.

b.

Intclligence? (General information; suspect description; known criminal)
An event?
Location? (Hot spot etc.)

Time? (I.e. unusual to be in that location at that time)

Appearance of the suspect? (Clothing, ethnicity, age, gender) Do you ever use racial

profiling? If so, in what circumstances?
Behaviour of the suspect?
Vehicular search? (Type, age of car; age or ethnicity of driver)

Any others?
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8. If you imagine that some of these factors are present, what might prompt you not to carry out a

section 44 stop and search?

a. Safety
b. Fear of causing/aggravating community tension
¢. Balancing priorities (another urgent call comes is, etc.)

9. What constitutes a ‘good’ stop and search under section 44?
a. Arrest?
b. Intelligence gathering?

10. What makes an officer good or bad at stop and search?

11. What advantages and disadvantages does section 44 have over other stop and scarch powers?
a. When is it most appropriate and least appropriate?

b. When is it most effective and lcast effective?

¢. Do you think that the police use ‘authorised’ stop and scarch powers when they might not be

appropriate because of the abscnce of a requirement of reasonable suspicion? Is this tied in

any way to the ‘support’ that the police are given in exercising their discretion? If so, is it

preferable to ‘support’ police’ discretion or to use ‘authorised’ stop and scarches?

d. Do the police take a different approach to ‘authorised’ powers of stop and scarch to s.1
PACE or is it assimilated?

a. Do you think there is any correlation between the use of such powers and the force’s

approach to police discretion? (.. do you think less ‘support’ to police’ discretion lcads

to a reliance on ‘authorised’ stop and scarch?)

b. Ifso, is it preferable to ‘support’ police’ discretion or to use ‘authorised’ stop and

searches?

12. How does the Human Rights Act 1998 impact upon stop and scarch powers in general and scction 44

specifically?
13. Have you been given any training on section 44?
a. Any training on stop and scarch in general?

b. Was it effective?
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¢. How long did it last?
d. Was it repeated?
14. Are the regulations and paperwork surrounding the use of scction 44 workable/manageable?
a. Arc mistakes made?
b. How much detail is put into a stop and scarch form?
¢. Isitalways completed on the spot?
15. What information is given to the person stopped and scarched?
16. What do the police do with the stop and search forms afterwards?
a. Is there any collation? At force, regional or national level? Are the forms computerised?

b. Is there any follow-up or audit? Any focus on legality/cffectiveness/impact on public

confidence and trust?
¢. How is intelligence dealt with? Docs it go to district/regional/CTU?
d. Ispolicy revicwed or reviscd in the light of actual opcrations?
17. Have you any expericnce of sanctions being imposed for an improper stop and scarch?

a. Ifsoin what circumstances? What were the sanctions?

Concluding questions:

Finally, I want to ask some concluding questions of a gencral naturc about scction 44,
18. What would improve the usc of scction 44?
a. Should it be amended - if so in what way(s)?
b. Should the policics around its use be changed — if so in what way(s)?

19. Could the objectives behind s.44 be better achieved by other changes/reforms in law or practice? If

so, what?

20. Have you any further comments which have not been raised in this interview?

Thank you very much for taking the time to participate in this rescarch. A summary of the findings will be

available on request.
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A.3. Authorising police officers
Section 44 in general:

1. What do you think are the key objectives of section 44?

2. How do these fit into the CONTEST strategy?

The authorisation of section 44:
Next, I want to ask some questions around the theme of the authorisation of stop and scarch under section 44.
My purpose in this is to find out how the process actually works and how the checks and balances (i.e.

paperwork!) fit in and if they are effective.

3. What advantages and disadvantages does section 44 have over other stop and scarch powers?
a. When is it most appropriate and lcast appropriate?
b. When is it most effective and lcast effective?

4. What factors prompt the authorisation of scction 44?
a. What is the role of intelligence — general or specific?

5. If you imagine that some of these factors are present, what could prompt you not to use scction 44?
a. Community issues/tension?
b. Prioritisation?
c. Safety?

6. It has been suggested that section 44 is used by some forces ‘without full consideration’ of whether
other powers are adequate and that authorisations should be more critically examincd. What do you

think should be considered before authorising section 44?

7. In general, do the authorisations use the maximum or minimum in terms of geographical spread and

time?
a. What factors would limit the geographical spread / time?
8. Has an authorisation ever been modified to alter the geographical spread or time?
a. How? (Larger/smaller; shorter/longer?)
9. Are the regulations and paperwork surrounding the use of section 44 workable/manageable?
a. Are mistakes made? (As happened in South Wales, Sussex and Greater Manchester...)

b. How long does it take to fill in the paperwork for an authorisation?
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i. How much detail is required?
ii. How many people are involved?
c. Have there been any difficulties liaising with the National Joint Unit or the Home Secretary?
i. Have either ever asked for more information, etc.?
10. It has been suggestcd that the use of section 44 should be halved. Do you agree?
a. Issection 44 used too much or too little?
b. How frequently is it used in this force?
11. Do forces ever coordinate the use of section 44? E.g. with the British Transport Police?
12. Do you inform all officers when section 44 is operative?
a. How?

13. How does the Human Rights Act 1998 impact upon stop and scarch powers in gencral and section 44

specifically?

Section 44: operations
14. What factors prompt the use of section 44 in a particular case?
15. What constitutes a ‘good’ stop and search undcr section 44?

16. Have you any experience of sanctions being imposed for an improper stop and scarch?

Accountability: community:
Next, I want to ask some questions around the relationship between the police and the community, in

particular around the communication between the two.
17. What are the main systems for communication / liaison with the community?
a. Role of the police authority?
b. Police-community partnerships?
18. Is section 44 discussed with the community?
a. Prospectively/retrospectively?

b. Local level or strategic level (steering groups...)?

¢. Is the community informed of its rights under section 44? How it is to be used etc.
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d. Ifitis not discussed with the community, why not? Should it be?

e. Is policy reviewed or revised in the light of actual operations?
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A.4 Community and related stakeholders
Section 44 in general:

1. What do you think are the key objectives of section 44?

2. What advantages and disadvantages does section 44 have over other stop and search powers?

Accountability: community:
3. What are the main systems for communication / liaison between the police and the community?
4. Is the authorisation of section 44 discussed with the community?

5. It has been suggested that section 44 is used by some forces ‘without full considcration’ and that
authorisations should be more critically examined. What do you think should be considered before

authorising section 44?
6. Is the deployment of section 44 discussed with the community?

7. How does section 44 impact upon the community?

The exercise of section 44:
8. What factors prompt the use of section 44 in a particular case?
9. It has been suggested that the use of section 44 should be halved. Do you agrec?
10. What constitutes a ‘good’ stop and search under scction 44?
11. What is the purpose of stop and scarch forms?
a. Are they effective (why)?
12. What information is given to the person stopped and scarched?
a. Stop and search form?
b. Information regarding basis of power, person’s rights...?
13. What means are there to challenge or review a section 44 stop and scarch?

a. How effective are these means?
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A.5 Data quality manager schedule
Stop and search forms:

These form a key form of accountability and to be able to assess their effectiveness it is necessary to know

how they are monitored, collated etc. This is what I hope to find out in this interview.
1. What is the process for collating stop and search forms?
a. Is it by borough or force?

b. Do you liaise with other forces or feed into national databases (e.g. section 95 statistics on

race and the Criminal Justice System)?
2. How much information is normally put into a section 44 stop form?
a.  What type of information?
b. Is it consistent across boroughs?
3. Do you think the quality of data would bencfit from increased / decreased information?
a. If so what type of information?
4. Do you think that the present stop forms are an improvement on the previous ones?
5. Do you agree with the proposed system of ‘receipts’? Would it make a difference?

6. Do you think that the quality of data would benefit from minimum standards regarding what must be

put into the stop forms in relation to section 44?
7. Who can access the information in the database?
a. MPS?
b. MPA?
c. Other forces?
d. Communities?
¢. Government?
f.  Should they be able to?
8. Are there ‘compliance’ procedures for the stop forms?
a. What are these?
9. What would constitute a discrepancy?

10. How are discrepancies flagged/followed up?
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a. Is the borough/force informed?
b. Have sanctions ever been recommended? By whom?

11. Is intelligence from the stop and search forms fed back to SO1S or other branches?
a. How?

12. Have you any further comments which have not been raised in this interview?
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A.6 Lord Carlile

1.

2.

What do you think are the key objectives of section 44?
How does it fit into the CONTEST strategy?

a. Is the borough/force informed?

The authorisation of section 44:

3.

4.

10.

11.

12,

13.

What advantages and disadvantages does section 44 have over other stop and search powers?
What factors prompt the authorisation of section 44?

You have been suggested that section 44 is used by some forces ‘without full consideration’ of whether
other powers are adequate and that authorisations should be more critically examined. What should be

considered before authorising section 44?

a. Would a change in the law from authorisation when “‘expedient’ to one where ‘necessary’ be

beneficial in ensuring forces consider the relevant issucs?

If you imagine that some of these factors are present, what might or should prompt authorising officers

not to use section 44?

In general, do the authorisations use the maximum or minimum in terms of geographical spread and

time?

Has an authorisation ever been modified to alter the gecographical spread or time?

Are the regulations and paperwork surrounding the use of section 44 workable/manageable?
a. Has the Home Secretary ever rejected any authorisations?

Would the publication of the number of authorisations per force benefit transparency, accountability, the

considcred use of the power?
a. Would it help to publish the ‘type’ (i.e. intelligence; location; protest)?
Do forces ever coordinate the use of scction 44? E.g. with the British Transport Police; MOD?

How does the Human Rights Act 1998 impact upon stop and search powers in general and section 44

specifically?

The MPS have recently launched a pilot where ‘Level 1” sites are permanently designated (high risk,

transport hubs, iconic sites); ‘Level 2’ respond to specific intelligence. Is this an improvement?
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a. Could it be rolled out nationally?

b. Could it be incorporated into law?

Section 44: operations

14. Your last report refers to persons who are ‘so far from any known terrorist profile’. Is there a terrorist
profile? If so, should this be used?

15. What factors prompt the use of section 44 in a particular case?
16. What constitutes a ‘good’ stop and search under section 44?

17. Do you know of cases in which sanctions were imposed for an improper stop and search?

Accountability: community:
18. What are the main systems for communication / liaison with the community?
19. Are the Police Authorities informed? Why? Why not? When?

20. Is section 44 discussed with the community?
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A7: Description of research handed to short interview participants

RESEARCH

I am carrying out rescarch into stop and search under the Terrorism Act, section 44 at the School of Law,
University of Leeds. The research will explain and assess the role, use and impact of stop and search under
section 44, Section 44 is important as it is the main site of interaction between the public and police in terms

of counter-terrorism and is contentious due to the absence of any requirement of reasonable suspicion.

As part of this research I am carrying out ficldwork with the police and ‘community’. I am completing the
police sample at present and am looking for members of the public who use the railways and would be
willing to be interviewed about stop and secarch under section 44. All participants will be anonymised in the

research. The interview should take twenty to thirty minutes.

For more details or if you have any queries, please contact me, Genevieve Lennon, at lawSgl@lecds.ac.uk.
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A8: Consent Form

Consent Form

Policing terrorist risk: stop and search under section 44 Terrorism Act 2000

e Thave received information and been given an opportunity to ask questions about this research.

e I understand the purpose of the research and how I will be involved.

o Iunderstand that the data obtained will be held in confidence and that my identity will not be divulged in
the final report.

o Tunderstand that the recording of the interview and any paper or electronic transcripts will be destroyed
at the end of the project. ‘

e Tunderstand that I may refuse to answer any question.

o Tunderstand that I may withdraw my involvement in the rescarch at any time and for any rcason.

¢ Tundcrstand that the interview will be recorded and electronically transcribed.

¢ lunderstand that the findings of the research will be incorporated into your research findings.

e I agree to participate in a research interview.

Name (block capitals):

Signature:

Date: / /
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A9: Sample of tree nodes used in NVivo analysis

Parent Community

Node
Child Node . { Community police bodies
Child Node Discussion before or after deployment or authorisation
Child Node Disproportionality
Child Node Encounter information given politeness
Child Node Review

Parent HRA

Node
Child Node Training

Parent Sanctions or review

Node

Parent What would improve the use of s.44
Node

Parent S.44 — General
Node

Child Node Advantagcs and or disadvantages of s.44 over other stop and

search powers

Child Node Objectives of s.44

Child Node S.44 and CONTEST
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Parent S.44 Authorisation

Node
Child Node Geographical Limits
Child Node NJU
Child Node Notification of other forces or PAs
Child Node Paperwork
Child Node Reasons not to authorise s44
Child Node Role of Intelligence
Child Node Temporal limits

Parent S.44 Dcployment

Node
Child Node Factors prompt stop
Child Node Interview person stopped
Child Node Reasons to not carry out 5.44
Child Node Stop and search forms
Child Node What makes a good stop
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Appendix B: Police materials

B.1: APA ‘Know your rights’

What is recorded and your o items whict i be used t
right to a receipt f
you ff fice £
yr 1y hniaty a ] yrea without a
2 ' . §
ynd time y € stopped, ar
¢ =4 I deta ‘
What is 'stop and search’? Hensive weayg b arned
7 b6 i o e } be {
: ; E i fentif
If you are stopped by the Ll it st cxplon th o

police, you have rights e e o e

This guide tells you what « what you are carrying A screeming (knife) arch 1s not a stog » 2:PCSO. but onlv if the:searct
happens if you are stopped 2 & oHficer of Dolic and search Y an't be f i1 elated 10 terronsm, they are

by the police. ommunity sur PCSO) do h, but yr f th a police off
f Lot ¢ full searck
[ ' 4 informat not G 10 sta . How should a stop and search
14 vith them if y yre stopped and Please note that an off Y be carmied out?
sives W1 { different ked for your a fiscate NCOrN Bef ) ) 1 f
f tsgot euko Who can carry out a 'stop and even s r tainer) if y ‘ must take all reasonable step
t rity account’? Jerage. 11 ta stop and searc ensure that you undesstand
What is ‘stop and account’? oA ce officer. or Who can ‘stop and search’ you? o that o Aty K e
| F y you mu )
<y {a nt when an officer B
pa a3 Ag ficer wh 1 be o Al law th AT ng and
i
d A PCSO mu . f t ) anif f the search lated t 1his
1y Joing ¢ ficor d 1} tot hey 5 lent .
. 9 » area y v o} v Jontity card if not not if they 1 ' v =
dindi o how you ther dentity card + the station they ka
« why they stopped you What is recorded and your What can you do if you are « your local police authonty
right to a receipt unhappy about how you were « 3 (itizen's Adwice Bureau
« what they are looking for; and treated? 1" ndent )
f MO S hed have th : » the Indepe
b T T The officer should treat you fairly NMISSIOr
. yOU 1 rece t ecerf ] the (
must record the followina details and with respect. If you are unhappy « the shity and Human Right
he officer k you to take off ‘ with how you were treated r
b AR oier ot iadkek o « your name or 3 descrniption of y omplain 1f you feel you were treated , o
jloves, and anything you wear for (only f you are searched differently because of your race, age . f ack
X q n, gender, disat
hagous reasons, such as a face scart « how you descnibe your ethr ' “ YOUT eXX tacty )
f " i il o ehqior ¥ ) mplain. it .
n, bu ; m:,v,.. background g y Uncr the rer st thiad police authority of take the survey a
you somewh it of public view aien sl : - www.apa.police.ul/ policestops
J can ask that tt r who = i ) J
Y stopped or searched

rches s the same $ex as you

It does not mean you are being
arrested.

The officer who stops you must: The officer who $tops you must
« treat y with dignity and re ith dianit kst

ot earch form

You have the right to complain if you have
not been treated fairly

You have the right to complain if you have
not been treated fairly.

ternative languages

1o www.apa.police.uk or <«

ma Iges
www.apa.police.uk or
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B.2: MPS Stop and search form (old)

ey wEEE

Please complete ALL sections in BLOCK CAPITALS
__Please tick ‘appropriate box(es)
Stop[ ] Stopand S Qv

Directions to Leave a Locality [ |

To be completed in all cases

Name L
Description:

ich Scarcn[]

Date of Difth:......cc.o-fevw oo " Gendor: Male: D Female: []

Address =
Pos!mﬂe

Se"dohned ethnicity ED Officer-defined ethnicity

Seli-defined ethnicity ‘Not Stated code where SDE not pmwoed m

Date: 4 Start time: Finich tima
Place first stopped (show neams! junction)
Town and district BeatNo [ |

Reason/object:

Police officers only - all searches

Place searched (f dferent)

Authority for stop and search

S.1 PACE:[] S.23Drugs:[ ] 5.60 Weapons. ]

§.43(1) Terrorism: []  S.44(1) Terrorism: [_]  S.44(2) Terronsm. [ ]
Other (speciy): . e
Grounds for search mSGO 84301 S« dmansolpcopeny 'c-.nd)

Vehicle mrched’? Dohlls

el smovatrins VMG ccospnns Driver?, [ Passenger?. []
Injury/damage caused? Details: ..

PCSOs only - detention and/or search

Was the power of detention used? Yes: [_]No: []
Search after detention for dangerous articles? Yes: [ No:[]
Search for aicohol: ] Search for tobacco: ]

Was force used during detention/search? Yes: [INo [}

(¥ “Yes', then a 'Use ol Force' lorm must be submitted)
As a result of the search, what was found?.....

Outcome: Arrested Yes: [_] No: [] If ‘Yes', state reason:

Directions to Leave a Locality only

Location excluded from:

Map and wmwn suuponmq
nmnnahor giver to 0":9!‘ 191" (not compulsory) Yes f— No [ &y
Required to leave locality: Immediatety: ] Within 15-30 mins [_]
Within 1 hour- [_] Other: ["] Excluded from locality for up to
(not to exceed 48 hours) from the start time of this record.
To be completed in all cases

Officer(s) details

hours

Station name

(,opy p:owrsod Yes: [_] No r It ‘No', state reason

For Officer Use Only

ANPA Stop: [ ] Hatspot: [ ] PPO: [] Op name
Supervisor (Rank. collar number, name and signature)
Supervisory action:

168, WHITE: Ouhw(:opy ~ YELLOW v-uonn:ap, Revised 11

g

Biovicr o ET

Please complete ALL sections in BLOCK CAPITALS
Pbuo tick ase lick appropriate box(es)

Stop D Stop and Search [T]  Unattended Vehicle Search | D
Directions to Leave a Locality [ ]

To be completed in all cases

Name:
Description:

Date of birth,........... .........J ...... Gender: Male {j Female: D

Address.................... - e
Poslcode a

Sol' dehined alnmcny ED Oﬂ-cw -definad ethnicity: E]

Seif-defined oihmclty Not Stated code where SDE not provided: [N]_]

Date'. Stan time: Finish time

Place first swpood (show nearost junction)’ ..........

Town and dlsmct, i But No{ oy
Reason/object orecsresebansisumm mmeiestis o

Police officers only - all searches

Place searched ( otterent); .........
Authority for stop and search:
8.1 PACE: [[] .23 Drugs: [[] $.60 Weapons:[]

S43(1) Terrorism: [[]  S.44(1) Terrorism: [[]  $.44(2) Terrorism: []
Other tspecty): .

Grmnmlouurch(nseo suus« mnsolpvoponylomd)

Vehicle searched? Details: . ..
Injury/damage caused? Details: . ..
QUICOME (pius otfence i Bmestod): ........v. ..o
PCSOs only - detention and/or search

. Driver?: (] Passenger?; (]

Was the power of detention used? ves: [JINo: (]
Search after detention for dangerous articles? Yes: [_] No: [ ]
Search for alcohol: {T]  Search for tobacco: []

Was force used during detention/search? Yes: [ No:[7]

(1 “Yes', then a ‘Use of Force' form must be submitted)
As a result of the search, what was found?. ..

Omeome Arrested Yes: [:I No: [] it Vea smo reason:

DIYeClIOn§ to Leave a Locnmy on!y

Location excluded from:

{ Mqa md m auppomng
mlormahon qwan 1o oﬂanoeﬂ (nol compulsom Yes: [ INo: (]
Required to leave locality: Immediately: [] Within 15-30 mins: []
Within 1 hour: "] Other: ] Excluded trom locality for up to.... .
(not 1o exceed 48 hours) from the start ime of this record.

To be completed in all cases

Officer(s) details: ....

i Smuanmmo .....
Cor:yprovdod’ Yos DNo D 1 *No', state reason:

WHITE: Pokce Copy — YELLOW: Person's Copy  (Rovised 1-1-08)




309

B.3: MPS Stop and search form (new)

U A0 E]

T 71 "‘:"l:s-
DAL

0I5 N




B.4: BTP stop and search form

BRITISH TRANSPORT POLICE  FIS No.

STOP/SEARCH RECORD OF PERSON/VEHICLE Ref no

Last Name First Namels)
Address:
Postcode
DOB. ./ Place of Bith Sex MF*  Ter...
Dy of person Hair
Clothing: Upper Lower
Footwear: Build:
Height Other:
PNCIDCode. .. - Self defined ethnic classification .

If ethnic classification not stated, reason: Called muyDPuw Ord mumonD
Dectined (] Couldn't understand ] Details.

t t:ncmmmmrou.vomz_n-rnm l
| IF STOP AND CH, COMPLETE "A" BELOW

A SEARCH RECORD
The Autharity 1o¢ the stop and search was (Dlease o/ T™e box that apples)

(These sections of the relevant Acts ar2 summarsed on the cover!

010 s sed smwD sel”
s swnD sun]
Othar Power Please specity. -

{aae
Clathing removed’ v 1 N (O
1 yes, list items
Intimate parts exposed Yes D No D

Place first stopped (show & junction and spproximate distance from)

The search 100k place on: Date . . J

Betwoen 28 hour clock and 24 hours clock
a iplace!

Objectls; of Search:- Stolen Proparty. :] Gong Equippec: D Drugs: :J
Wupom.D Firsarms: ) Other (] Densils

Grounds for authority

Vehicle searched? \‘ng NoD

Vehicle dewils: )
mem

Vehicle attended? ves [ No[ ] 1 No, teave notice

Damage caused? YnD NOD

It vehicieiperson searched property found? % I

Detalls:. e < e ey —

arested? Yes[J  No[_J  Custody Record No:

Offence:  Stolen Prop: O Going Equip: a Drugs: - Weapons: | i
Firearms: L I oher J _Details:
Ld l ENCOUNTER/STOP ONLY RECORDED YOU HAVE NOT BEEN SEARCHED

Date: L P

_ 24hourclockand. ... . 24 hours clock
st NN — o . iplace)
Vehicie presant? Yes (] No (] L LY ———

COMPLETE IN ALL CASES
Officers llnpm or searching.... -

Name, Rank wam wa(wrmmml

PRINTNAME. .

Signed: ..
(Offices comping record)

Copy of record supplied at time of stop'search? Yes[ I No [ 1 No, reason

310

Search Criteia
Planned Operation [ ] incident Reported [

NeJ  Propho..
N[ Damaged Caused ‘MD unD

CRONoE_- _:] PINS No r C o )

DISPOSAL

[charge [JReported [Igsiiara  [INFAReprimandFinal
Warning Caution
Statement of authorisation issued under: approprimte box

* Saction B0 Criminal Justics and Public Order At 194 [ ]

* Section 43 The Terrorism Act, 2000 v (e
* Section 44 The Terrorsm Act, 2000 [
HORT/! issued Yoo (e
VDRS issued v ne (D
Endorsable fixed penaty issued  Yes ) No [
Specimen of breath roguired  Yos [ No [
ROOM FOR LOCAL FORCE REQUIREMENT
Monitorsd by (print name and number)

You ace signing to state that all necessary details have boen entered and
comply with tha relevant legisiation and that the provisions of forcs
poficy hgve been adhered to.
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BRITISH TRANSPORT POLICE FIS No.
STOP/SEARCH RECORD OF PERSON/VEHICLE Refno

Last Namet e e S
Address:.. .. o : PR - SV L eme e

DOB.../. .
Description of person
Clathing: Upper:

PNCIDCode ... ... Self defined ethnic classification .. "
H ethnic classification not stated, reason; Called nwDPubﬁc Ord situation|
Doctined ] Coudn't understand (] Details. - ...

A SEARCH RECORD
The Authority for the stop and search was (plaase o/ the box that applies):
(These sections of the relevant Acts are summarised on the cover)

sn[] sold swel] sel]

sum(] swa]

sa[J
7 |

Other Power LY X770 ———————— i il
Clothing removed? Yes D No [:]

Wyes, listitems... .. .. S kit
Intimate pants exposed: Yes D No D

Place first stopped (show a junction and approximata distanice fromi:

The search took place on: Date.
Between .. - 24 hour clock and.
P P C—n ) BT R ———

ject(s) of Search:- Stolen Property:[_] Going Equipped: (1 Drugs: (]
Weapons: [ Firearms: ] Other. (] Dewits: . . ... . ..

OGS $07 DUV o e e bbbt bt st

Vehicle searched? ves (] No (]

A I et ol vt
Make Colour Mose VRM)
ves (]

No[ ] ¥ No, leave notice
ves (1

No (]
found? 100 s R ™ i |

Detavis. e A2

Vehicle attended?
Damage caused?

Amested?  Yes ]  Nol_]  Custody Record No:

Recurements beters ang aftar seant
o Pulice (feers are reguiad 1o u3e powess of staw o saarrh farty and wihaowt
preahce. They are i required 1o be Bs conedirate and om oo 26 poseitly
while rintening ther swn and pubke's sty

* Siop and seerch powsss 3how pofice 1o £3m you, sy

4 Miay be earyng

10 deain

e o Qv S

76 saarckes) and the police saton they ane fror

the groands wnd s thora

e pniied 1o A 1y

of the sacarr o the st o searth o ylese

e youd Eir wars

paien chioer

fler oo, [acket of gloves
s thorough saesdl 3 oo

o ot of pubinc view: and

o by an olficer of the same sex 28

o hive any Laemenants ¥

of sewrch you

Explaining Police Powars to Stop or Search You..
Know Your Rights!

GENERA CORTA0T
Toe pofice 23 YO 10903 OF M OCHAF Darm0 g e Cowrms 24 their (eies.

Fimy 5 vt g 10 ssuaect v o harviog commatied gy « e S

SEARCHES REQUITING RFASTNAGLE SISO INCLUDE
* Sett Pelicy and Crirtiol Evidence Act 1384

S I Wisuse of Drags At 1571

S4c 07 Firvams At 1558

Sec QY Terroriam Ret 2000

2 DOfen Bave e Do
T BRI TP g

o7 i R S seroniy ol

o Mg you, e :

1 v bave wih you

Stpler gruds
4\

ey Coravt ey

o vang

o Dresnd
o e comenilted wh e sty

1 Gl you fit the deatepeion ¥ sumecss dperted

o 01 el iy WA O 198N RN Sest GOWNE WIWID i graTendng 80 8

STOP AND SEXRTH UNDER TEAROMIM AUV ON £ VIOUENCE S
ATICIRATED

+ Sec 60 Criminal Austioy e Publie Oraer Act 1984

The pielion 0 Pt powees 1 dethr ow antdfor yers sahicie i 1 s with v el
0 s f0r ORI WRNONS 814 Q8Os M. 1 1 s atcind i
mestms ervohitg Giritns viviencs My Soon Bk iace in € aakty o thal
porary ae Cany e Sangaeons inurumants o oiengne weaptos 4 tha oty

A gorray officer et grve wrten suthocty whash wall be hekd ot e poire siatvn

o Sec W1 od W2 of the Terrornm Act 2000
T are also powars & B0 31,6 sesrch vehictes 36d thatr cowpants (04 1) and

Offence: 'MMD BOIM&WIED Dmgs:D Wnpom:D

> B ENCOUNTER/STOP ONLY RECORDED YOU HAVE NOT BEEN SEARCHED
Reason:.... .. - o
Qutcome: ... Date: J. i
Between ..o 24 hoUrclockand. . .
at.
Vehicle present?

v-sD_ No 3o s 1 S S

COMPLETE IN ALL CASES

pping or finges
(Name, Rank, Number 3nd Siation. Number if Courner Terrorsm stop/search)

Copy of record supplied at time of stop/search? Yes[__ No [_] # No, reason:

474 ar g, I 3 s potor Gficer JmhoiEs ¢, 16 Prevest s of
farromm:

For Mase Swoe powets, the oficer doas rat have 3 vy magomabie proionds 1
Suspett ' idiwduat st o searched of sarmyig dangeraus Eateuoents o
offenehve weacnns or of ucivemeat in U2 SYOCONNC woltnge o7 Jesronst
Howver these powers Dy only 1e vhed Uy poiae offices i enfurm

STOPPING A MOTOR VERICLE ON THE R0AD

* Sec. 163 Road Trafic Act 1998

A pedice officer im wnditsn Gan ais0 s0p any vehicl and ek 5 the drive, Thy do
1ot reeed 13 suspect yoo of having commifted in offence. Thiy can shey i v
0 Prouce your driving documends b e vehizte 9 police Sanon i you ane ot
abie 1o show thaed 2t the et f they do Bk you weil b idbued with & B¥ecen
document,

T powee te stup & MOtor vehvo Gous 7 give a rght of search. If the pofice want
o soarch yoar veicle they have 1o 43 50 under one of the atove powen.
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B.5: BTP: ‘Stop and search: know your rights: section 44
Terrorism Act’

This is & guide to the Section
44 stop and search procedures.
1t does not cover alt of the
legisiation,

1 you wousd ke e b ou mom

Searches under Section 44 of

the Tervonsm Act 2000 are ar
exveption 1o this This leafiet

axplains why this search power

ad and what y
3 are stoppod ar
under this legesiation

J Gan expect
a searched

If you have been searched
today under this power it does
not mean that police think you
are a terrorist. It is impractical
1o check everyone, as happens
at airports, s0 we use Section
44 powers as part of a wider
security regime to keep the rail
system safe for everyone.

BRITISH
TRANSPORT
POLICE

What is a Section 44 stop
and search?

AN autts W

W Ahor N i f i 1 \
Yarys and must Db approve
(R “ r
istity ety the g

§ neoded, vt

L i e @
will ba n place F

2UNONSalon 16 re

tihac
ustibec

Under this legislation, a police
officer may stop you and
search:

® your clothes
. YR rucle

* arything Are Car

All stops and searches must be
conducted:
o legaly

® Courts Iy

BRITISH
TRANSPORT
POLICE

Section 44 powers are used
as part of:
® Searthes | e

What happens if | am
stopped and searched?

Before you are searched the
officer should tell you:

o that you must walt 1o be searned

ot 13 f '

¢ Wt your g

v e .

. @y W

. ey 218 JooKing f

. @ the gt e be give
' 16 he s
1 s

You must:

. hen reuests

. ! 1

. poby wth ¢

¥ (&) O ate

b tead 1 t

rtad ol

Know
your
rights

What if | am in a vehicle?
Your velucls can be stopped at any

e AN searchesd uncor ©

Y a Mront authes

The officer may search:
o the valuCla

.
* ary
o armything
ArTied Dy he Grver of passenger
tenddod it may

5 he
your

rehedd e
| e loft v

y you that the search

has laken place

Your right to a form

It you are stopped and archad, the

afficer must fill in a form an

K $traghtaway unle ey

ke away 1o an ermergency

sn olbain a Copy
00 Poice anytime




The officer will write down:
o0 of you anc/or your

o your ethnic hackground
o [huat yous wery searched uider
of the Terrorism Act

o when ang where you were

searched

o lhe names andior numbers ¢f
the offcers mvotved in the search

The officer will ask you for your
name. acdciress and date of birth,
You do not have 1o gve this
intormation if you o¢ not want 1o
€ Says they are
you for an offence. if this
15 1ha case you could be arested if
you don't tafl them.

You will aiso be asked t¢ s&y

what your ethnic background is
from & list of the national census
categanies which the officer wil
show: to you. You do not have to
say what # i f you don't want

to, but Ihis information is used 10
verify that BTP is not stopping and
searching people simply Decause
of their race ¢r athnictty.

Why is it done?

Qur am ie using Section 44 stop
and seacch is 10 oeter, tistupt and
prevent terronsm,

The threat of teerorism is real and
serious and Bl has a duty to
protect evsrycre rom this theeal.
We beliews thal thess powers are
necessary to achieve this

We recognise that this i a unique
power and we continually review
how we use it 1o ensure it is
appropriste.

Who can stop you?

* 3 uniformed polics officer

* 3 uniformed Police Communty
Support Officer (PCSO}

Only a poiice officer can search
you. PCSOs may search your
possessons and vehicla, but only
when under the diract supervision
of 8 pofice office.

Where can | be stopped
and searched?

Yau can be stopped and searched
under Section 44 it you and/or your
vehicie are within the geographical
ar8a defined by the authorisaton
that has been granted by the Homer
Secrstary.

ifyou are In a public place, the
officer wil only ask you 10 take off

your coat or jacket and your gloves,
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unless the officer believes you ara
using your clothes to hide your

idontity.
I tha officer asks you 10 take off

. any headwear or anything you wear

for religious reasons, such as a
scarf, vell or furban, they must take
you somewhere out of public view,
This does not mean you e being.
amested. It is best practica in this
- case for the police officer wha i
searching you lo be of the same

' sex as you, howsver, this cannot

siways be guaranteed.
lmnuﬁnmm
than the items mentioned abave,
*then this must be done out of
public view and the search must

mmmmnmum 1

mmam
mmmtomo
~ information?
anwh

. putonio an ricigence Gatabase
f mmmmmmxw :

mmmm«

How can | make a
complaint?

You should not be stopped and

searched solely based on:

+ your race, age, sexualit, 52ndef,
disabiity, religion or faitr

o the way you look or dregs e

language you speak
» your past crminal record

1f you are unhappy with how you
‘were treated o if you feel you
were treated differently because of
any of the above, you can make a
complaint. 1t wi heip if you keep
the form that BTP gives you.

Yumudﬂuhm.u

~make a complaint to:

* & British Transport Police statur
. hmeMc

24 atmn'shcvumnu
+ your local Race Equalty | Coungl
» The independent Polce - -

dmuumhma AN,

¥ MM unders anding

,Malmnuev-r sh
take

B
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B.6: Authorisation pro-forma

|

Authorisation to Stop and Search - 5.44 under the Terrorism Act 2000
{To be confirmed by the Secretary of State within 48 hours of time of authorisation)

$.44 (1) Terrorism Act 2000 (]
S$.44 (2) Terrorism Act 2000 [1
$.44 (1) & (2) Terrorism Act 2000 [1

1) Name of Force:

2) Type of Authorisation applied for:

Written [ ] Oral {1
3) Authorisation to run until:
Time: Date:

4) Location where powsrs to apply (please specify):

Whole Force Area [ ] Map Aftached [}

Designated Forco Area | ] Map Attached ]

5) Reason for exercising S.44 powers:
Authorising Officers should only usa the power In “specific and exceptional circumstances’
lease see Explanatory Notes for more detail).

6) Authorising Officer:
Authorising Officers must hold substantive or temporary ACPO rank. Officers acting in ACPO
ranks may not authorise the use of S.44 powers.

SIGNAUMG........verivirrenrsienneressseearssresessessesenen Time Signed........ccovvecneeccriianes

Print Name/RanK.............vcuvreeseeeierermreencsoncas Date Signed.........coeerrurriernnnnes

7 Police Force Contact and Telephone Number:

NOT PROTECTIVELY MARKED Practice Advice on Stop and Search in Relation to Terrorism © ACPO NPIA 2008
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NOT PROTECTIVELY MARKED UNTIL COMPLETED

8) Ongoing assessment of the terrorist threat:
Authorising Officers should have some awareness of how the ongoing threat relates specifically to
this authorisation (see Explanatory Notes for more details).

9) New Information and/or circumstances over period of authorisation: )
Iinformation relating to recent events specific to the force that are relevant to this Authorisation (see
Explanatory Notes for more details).

10)  The use of S.44 of the Terrorism Act 2000 rather than other powers of stop and search.
(see Explanatory Notes for more details).

NOT PROTECTIVELY MARKED Proctice Advice on Stop and Search in Relation to Terrorism © ACPO NPIA 2008
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NOT PROTECTIVELY MARKED UNTIL COMPLETED

11)  Description of and reasons for geographical extent of time of authorisation:
Authorising Officer should identify the geographical extent of the Authorisation and should outiine the
reasons why the powers are required in a particular area (see Explanatory Notes for more details).

12)  Details of briefing and training provided to officers using the powers: ‘
The force should demonstrate that all officers involved in exercising Section 44 powers receive
appropriate training and briefing in the use of the legislation and understand limitations of these

rs (see Explanatory Notes for more details).

NOT PROTECTIVELY MARKED Practice Advice on Stop and Search in Relation to Terrorism © ACPO NPIA 2008
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NOT PROTECTIVELY MARKED UNTIL COMPLETED

13} Practical Implementation of powers:
To include arrangements review procedures where applicable, and the type of operations that the
power will support e.g. ANPR, armed patrols, road checks, security of vuinerable sites, MANPADS etc
see Explanatory Notes for more detail).

14)  Community impact Assessment and Consultation:
A Community Impact Assessment {CIA) should be completed by all forces prior to 8 S.44
Authorisation being confirmed. The Authorising Officer should provide details (see Explanatory Notes
for details).

NOT PROTECTIVELY MARKED Practice Advice on Stop and Search In Relation to Terrorism © ACPO NPIA 2008
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Explanatory Notes to Authorisation to Stop and Search under $.44 of the Terrorism Act 2000

Point 8

Ongoing assessment of the terrorism threat

Threat Assessments from Intemational Terrorism and Dissident Irish Republican Temorism are provided
by JTAC and Security Service. Assessments of the threal 1o various aspects of the UK infrastruclure,
such as aviation, transport, military establishments are available and if necessary should be sought.

A high state of alert may seem enough in itself to justify an authorisation of powers, it is important to set
out in the detail the relation between the threat assessment and the decision to authorise.

See section 3.1.6 of the NPIA Practice Advice on Stop and Search in Relation to Terrorism.

Point §

New Information and/for circumstances over the period of the Authorisation

Information relating o recent events that are specific to the forces’ Authonsation nominated for $.44
powers. Under this section an Authorising Officer should identify any cument situations where terrorist
activity may have increased and there is evidence to suggest this.

See section 3.1.5 of the NPIA Practice Advice on Stop and Search in Relation to Terrorism.

Point 10

The use of $.44 of the Terrorism Act 2000 rather than other powers of stop and search,

Authorising officers should state the reasons for seeking to authorise S.44 Terrorism Act 2000 powers
and why other powers of stop and search are insufficient.

See section 3.1.5 of the NPIA Practice Advice on Stop and Search in Relation to Terrorism,

Point 11

Description of and Reasons for Geographical Extent of an Authorisation

A map identifying the geographica! extent the powers will cover over the period of the Authorisation
should be clearly defined. f an Authorising Officer is applying for S.44 powers across the whole force
area, this should be simply stated on page 1 of the Authorisation Form. The Force should attach a map
where necessary for the Minister to see clearly where the powers will apply and its boundaries.

Intefligence relating to a particular region/area; vulnerable sites; transport networks and events such as a
party conference are exampies of when it might be necessary for a force fo apply for S 44 powers.
Operational requirements such a planned terror arrest, which dictate that the powers are necessary, is
another example of when $.44 can be sought.

However, powers should only be autherised where they can be justified on the grounds of preventing acts
of terrorism and under S.43 of the Terrorism Act 2000 *A constable may stop and search a person whom
he reasonably suspects 1o be a terrorist....." would be a more appropriate use of legal powers.

See section 3.1.4 of the NPIA Practice Advice on Stop and Search in Relation to Terrorism.

Point 12

Details of Briefing and Training provided to Officer using $.44 Powerg

Authorising Officers should provide a detailed outiine of what training has been provided o officers
involved in the use of S.44 powers. An officer may not be invalved in day-to-day anti-terrorist police work
where as other officers invoived in the use of exercising S.44 powers may be deployed in specific anti-
terorist operations. This information should be routinely included and updated as when necessary. For
guidance on briefing and tasking officers, consult section 2.4 of the NPIA Practice Advice an Stop and
Search in Relation to Temorism.

See section 2.4 of the NPIA Practice Advice on Stop and Search in Relation to Terrorism.

Point 13

Practical Implementation of Powers

Authorising Officars should provide details of how the powers will be implemented. This should inciude
arrangements for review procedures where applicable, and the type of operations that the power wilt
support e.g. ANPR, armed patrols, road checks, security of vuinerable sites.

See section 2.3 of the NPIA Practice Advice on Stop and Search in Relation to Terrorism.

Point 14

Community Impact Assessment and Consultation

Authorising Officers should provide details of the community impact assessment completed in with
regards of the application.

See section 1 and section 3.1.1 of the NPIA Practice Advice on Stop and Search in Relation to
Terrorism.

NOT PROTECTIVELY MARKED Practice Advice on Stop and Search in Relation to Terrorism © ACPO NPIA 2008
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B.5: Tests applied to data in MPS Stops Database'

Field in Stops Data Quality tests applied

database

Person Name contains invalid characters (e.g. numecrals, invalid
Forename punctuation marks)

Name is entered as ‘Unknown’ or ‘N/A’ or some variant

Form indicates that person gave their name, but the ficld is

blank or shown as ‘N/A/’, ‘REFUSED’, ‘ANONYMOUS’ or
some variant.

Form indicates that person gave their name but only a single
initial is entered.

Person Surname

Name contains invalid characters (e.g. numerals, invalid
punctuation marks)

Name is entered as ‘Unknown’ or ‘N/A’ or some variant

Forename & Are the same

Surname

Age/DoB The Age entered is inconsistent with the DoB.
DoB and Age are both blank

DoB Year of Birth is pre 1900
Is later than or the same as the Date of the Stop
Not entered

Age Age is <=9 years
Age is > 75 years
Is recorded a 0

Gender Is recorded as Unknown

! Source: Data Quality Manager.




320

Gender / Person | The Person’s gender is inconsistent with the Person’s gender
Forename e.g. Mary recorded as Male or Barry recorded as Female (we
have list of names/genders that we are reasonably confident
should agree).
Self-Defined Is blank or not recorded (where the reason for it not being
Ethnicity (SDE) | recorded is given as one of the ‘N’ codes:
N1 - Where the officer’s presence is urgently required
elsewhere
N2 - Situation involving public disorder
N3 — When the person docs not appear to understand what is
required
N4 — Where the person declines to define their cthnicity
Is not recorded (i.e. is blank on the form — no reason for not
recording the SDE is given)
Ethnicity (IC Is recorded as ‘Unknown’
Codce)
SDE & IC Code | Are inconsistent e.g. SDE indicates ‘Black or Black British’
and IC code indicates *White Northern Europcean’
Vehicle Vehicle is stopped, but registration mark is not recorded (ficld
Registration is blank)
Mark

Officer Surname

Name contains invalid characters (e.g. numecrals, invalid
punctuation marks)

Is blank

Is entered as ‘Not Known’, ‘Not Recorded’ or some variant.

Officer Warrant | Is blank
number
Date of Search Is blank
Is pre 1996 or is invalid
Date of Stop (or | Timeliness — entcred onto the system between 7 & 21 days after
Search) date of stop
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Timeliness — entered onto the system more than 21 days after
the date of the stop.

Is blank

Outcome/Subject | Outcome is inconsistent with Subject of Scarch e.g. Only

of Search Searched a vehicle, but outcome is shown as either Arrest,
Verbal Warning, Advised (i.e. relevant to a person not a
vehicle).
Outcome is applicable to an adult only, but the Person stopped
has an age of < 16 years — for Outcome code 7 — ‘Directed to
leave alcohol related crime or disorder locality.

Outcome Outcome indicates an arrest, but no arrest details given (e.g.
reason for arrest).

Reason for Is Counter-Terrorism

Arrest

Location of
Search

Is blank




