
































































































































































































































































































































































































































































































































































































































































































































































































































reassure one of the worthiness of the government even where there is international
consensus.

The approach of CARCICOM, in contrast to other international actors in Haiti in
2004, shows the scope for disagreement amongst international actors about which
government is worthy. And that, for governmental status when effectiveness is
missing, it is the international majority, or the opinion of the stronger states, that
makes the degree of recognition sufficient.'”” It is thus not clear how many
international actors must be in agreement before the recognition is sufficient to
confer legal capacity on a government. Not only, then, is the matter of governmental
status taken out of the hands of the people, but it is done so in a manner that defers to
hegemonic tendencies in international society. This hardly makes one confident that
there will be absolute agreement across international society on the worthiness of the
assisted government, which would likely help reduce the threat to international
peace, although, clearly not the value of self-determination. Indeed, the fact that
Charles Gyude Bryant, former Chairman of the National Transitional Government of
Liberia, stands charged with economic sabotage for misappropriating $1.3 million
during his tenure is a further illustration of the inherent risk that the international
involvement will put a self-interested government in control of the state in

question. 123

B. State Consent

All the international involvement in the assistance model, regardless of whether it is
mandated under chapter VII, has a consensual basis.

The consensual basis removes any question of the law of occupation applying.
The law of occupation applies when a state comes into uninvited effective control of
the territory of a third state.!?* The law of occupation is a legal framework which

guides the administration of the occupied territory. Its rationale is the preservation of

122 1) this respect see Peterson, op. cit., fn. 120, p. 42. S
123 gee Sixteenth progress report of the Secretary-General on the United Nations Mission in Liberia,

$/2008/183, 19 March 2008, p. 2, para. 6.

124 The vast majority of the law of occupation is found in the 1907 Regulations Annexed to the Hague
Convention No.IV Respecting the Laws and Customs of War on Land, in particular Articles. 42-56,
and the 1949 Geneva Convention No. 1V Relative to the Protection of Civilian Persons in Time of
War, in particular Articles 27-34 and 47-78; the rules on application are found in Art. 42 (Hague Law)

and common Art. 2 (Geneva Law); see also Chapter 4 of this study.
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the occupied states’ sovereignty and the humanitarian well-being of the people,'™
accordingly, there is a strict emphasis on conservation of the state and civil
infrastructure.'?® That it does not apply in the assistance model can help project the
international involvement as benevolent and of little threat to political independence
because, one might reason, if there were a threat to political independence, surely the
law of occupation would apply?

Similarly, by precluding the wrongfulness of the international involvement one
might readily assume that the assistance model must be consistent with the rights of
the state and the people — if not, surely it would be wrongful? In this respect,
international recognition and valid consent are closely related; the fact that they are
separate — that recognition does not necessarily entail valid consent — means that
the validity of consent reinforces how the international recognition helps the
assistance model in relation to the worthiness of the credentials of the government to
be assisted.

The consensual basis is most significant because it portrays the government as
being in charge of the change and development of the state and civil infrastructure.
Thus, notwithstanding doubts about the attachment of the government to the state
and the people, it suggests consistency with political independence. However, in a
context where the legal status is the result of the recognition by international actors,
rather than on the basis of objective legal criteria, and all effectiveness both present
and in the near future appears dependent on international actors, it is far from
guaranteed that the government could resist the desires of the international actors,
explicit or implicit, as to how the state and civil infrastructure is developed. One
might query, for example, how much leverage the Haiti Transitional Government
had when developing the Interim Co-operation Framework in partnership with the
international actors that would finance and enable the reconstruction it envisaged to
be implemented.

That there is at least some uneasiness from some of the international actors about
the government’s status as an agent of the rights of the state and its people might be
suggested from the fact of the double legal justification for military intervention.'”’

125 gee A. Roberts, ‘Prolonged Military Occupation: The Israeli-Occupied Territories Since 1967°,

(1990) 84 AJIL 44 at 46. . . |
126 gee E. Benvenisti, ‘ The Security Council and the Law on Occupation: Resolution 1483 on Iraq in
Historical Perspective’, (2003) 1 Israeli Defense Forces Law Review 19 at 20-1 and 23-7.

127 Gee making a similar point, Wippman, op. cit., fn. 5, p. 672 note 225.



If the government is competent to consent to international involvement that puts it in
control of the state then surely this should apply across the board, so why

supplement consent with a chapter VII basis?
7. The Importance of Chapter VII for the Assistance Model

The UN SC’s competence to create superior legal obligations and authorise activity
that would otherwise be wrongful without contemporary consent, in the pursuit of
international peace and security, is of huge significance for international law.'?® Not
only does the SC have the ability to provide legal justification for activity that would
otherwise be wrongful, but also, because of its position at the apex of the UN
collective security system, it is able to confer certain activity with a degree of

legitimacy that cannot be found from elsewhere.'?

This last point is sustained
whether the activity is explicitly authorised in a chapter VII resolution or merely
endorsed.

In the assistance model, only the security aspects are chapter VII authorised. This
addresses any lingering doubts about whether such intervention on the basis of
consent alone would be legally justified. But it also might be taken as a signal that all
assistance to the government that benefits from the military intervention is legitimate
O a point made explicit in the relevant resolutions which call for wider assistance to
the otherwise ineffective government to help it sustain effectiveness once the
international military presence leaves."® Thus concerns about the effect of the
assistance model on the political independence of the target state are assuaged
because it is in pursuit of international peace and security and the most authoritative
voice on the matter, the SC, has deemed it as such. However, there are reasons why
it is not prudent for the SC to be blasé about the preservation of political
independence.

One possible reason for relying solely on consent for the wider assistance is that

this helps to present the actual process of reconstruction as an internal matter of the

target state. If the SC authorise the wider assistance, this would take the choice of

128 Article 2 (7), UN Charter, makes enforcement measures under chapter VII the exception to the
prohibition on UN involvement with matters within the domestic jurisdiction of any state, see Chapter
2 of this study.

12 £ Milano. Unlawful Territorial Situations in International Law (2006) 274.

130 Gee, ¢.g., in relation to Haiti from 2004, SC. Res. 1542 (2004) para. 13.
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whether to accept the assistance out of the hands of the domestic government, it
would be internationally obligated to accept the assistance. Thus it would be harder
to square with the idea that the only assistance that is received is that which the
government desires, and, accordingly, with preservation of political independence.
Should the SC be concerned with political independence if it is acting in the interests
of international peace?

The SC has a significant ability to legitimise and thereby make tolerable activity
that might otherwise be questionable in relation to core values of the UN system.
However, if this ability is misused to confer legitimacy where it is not deserved. then
the strength of its power in this respect will weaken.!*! The SC should therefore use
its authority in a responsible manner. In this respect, for the sake of its own
legitimacy, even if not legality, there are certain international legal principles of such
fundamental importance that the SC even under chapter VII should seek to abide
by.!32

The apparent desire of the SC to render the assistance model consistent with
political independence by limiting its chapter VII authorisation to the military
aspects and overlapping this with state consent can be seen as evidence of the
argument about adherence to fundamental legal principles. Yet, as noted, the
consensual basis of the assistance hardly improves the situation in relation to the
preservation of political independence. What this means is that both legal
justifications benefit from the chapter VII O state consent composite. The SC
benefits because the dominance of state consent as a legal justification for the
assistance model as a whole presents the operation as more consistent with political
independence. State consent benefits from endorsement in a chapter VII resolution
because of the inherent reassurance that, regardless of the credentials of the
government, it is in the interests of international peace that this government receives
international support to enable it to remain in control of the target state.

Does this projection render the neglect of political independence unremarkable in
reality? One might be more inclined to accept the neglect of political independence
as insignificant if it were just a right of the state to political independence at stake.
This is because the rights of the state are obtained through a display of effectiveness.

! Milano, loc. cit., fn. 129.
132 N, D. White, “The Will and Authority of the Security Council after Iraq", 17 LJIL (2004) 645 at

672.
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Thus the ethical argument for protecting them is solely in the interests of peace. and.
as the actions of the SC are based on the pursuit of international peace and security.
the SC aspect may more readily persuade one that any consequential neglect of
political independence is not of significance.

However, the assistance model also puts at stake the right of the people to political
independence found in the legal right of self-determination, which exists regardless
of effective control. The ethical strength of the people’s right to political
independence rests on the political value of self-determination, which stresses the
importance of all peoples having the possibility of self-government. Its importance
as a core value of the UN system is testified to by the fact of the continuation of the
ineffective state as state for a prolonged period of time.'** In light of this, one would
be less inclined to tolerate neglect of political independence or expect international
acceptance where its infringement was legitimated only by the pursuit of
international peace. Not least, because neglect of the value of self-determination can
pose a threat to international peace. One would thus expect widespread international
acceptance to rest on attempts to address the value of self-determination beyond state

consent where there is no independently effective domestic government.
8. The Role of Democracy in the Assistance Model

This study operates on the basis that the protection of political independence is
important for the values of self-determination of peoples of international peace.
Moreover, when the continuing status of the state is underpinned by protection of the
people’s right to political independence, to violate this right in the pursuit of state
reconstruction would be to contradict the reason for the state remaining a state.
Putting an ineffective government in control of the state brings political
independence into doubt because of a lack of concern in the recognition-consent
mechanism for the credentials of the government; and the influence that the
international actors can have over an ineffective government in respect of how the
state is reconstructed. A chapter VII aspect can assuage concerns in relation to

international peace, but does nothing to improve the assistance model in relation to

133 See Chapter 1 of this study.
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the value of self-determination. In this latter respect, the pursuit of democracy
appears significant.

As a political principle, President Wilson, a key proponent, saw self-determination
as entailing democracy.134 In an ideologically pluralistic international society. self-
determination as a legal right has traditionally stood for the right of a political
community to political independence. An effective government has been as far as
consensus has reached on means for identifying the agent of the right. Recalling
Chapter 3, since the early 1990s there has, though, been debate about the position of
democracy in international law. Some have concentrated on the emerging consensus
on democracy as human right, focusing in particular on the meaning of Article 25 of
the International Covenant on Civil and Political Rights.'** Others, by linking it to
the legal doctrine of self-determination and the associated idea of popular
sovereignty,'>® have identified implications in the emerging consensus on democracy
as a human right for matters of general international law such as governmental
status.’

Hence in a situation where there is no effective domestic government, but there is
felt a need to identify a domestic government, the pursuit of democracy is the natural
response for efforts that seek to accommodate the value of self-determination.
Accordingly, in the examples of the assistance model cited, the governments assisted
have either possessed democratic credentials or have promised to pursue democracy
in the very near future. This helps project a reorientation in relation to the value of
self-determination, the neglect of political independence is obscured and the
international involvement cast as a necessary for the realisation of genuine rule by
the people.

In light of how democracy has been treated in the other paradigms for state
reconstruction, and that the assistance model is ostensibly the most unremarkable in
relation to political independence, one is not confident in anything other than
democracy having been treated as a loose political concept. This would mean little

scope for regulation or accountability of an essential part of the explanation for

134 M. Pomerance, ‘The United States and Self-Determination: Perspectives on the Wilsonian

Conception’, (1976) 70 AJIL 1 at 20.
1% See, e.g., S. Wheatley, Democracy. Minorities and International Law (2005) 135-150.

136 gee Chapter 1 of this study.
137 See e.g., T. Franck, ‘The Emerging Right to Democratic Governance™ (1992) 86 AJIL 46; G. H.

Fox, ‘The Right to Political Participation in International Law’ (1992) 17 Yale Journal of
International Law 539.
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international acceptance in light of the core values of the UN system, which the
assistance model, through neglect of political independence, puts at stake.
Nonetheless, it remains important to clarify how democracy has in fact been treated.
This is because, with the prominence of discussion of democracy in international
law, there is a danger that one might be led to assume a legal concept of democracy
has been adopted, with false hope of legal regulation and accountability. Moreover,
if it can be demonstrated that the domestic and international actors involved are
aware of the central role that democracy plays in justifying the practice in terms of
the core values of the UN system, then there is more likelihood of a legal concept
being adopted, if not to date, then in future efforts; in light of the advantages of a
legal concept, that this study has revealed. The present circumstances in Somalia
help to illustrate why such an investigation is particularly pertinent at the time of

writing.
9. Somalia, the Assistance Model in Waiting

In 1991, President Barre, leader of Somalia for 21 years, was finally ousted from
office and Somalia descended into clan based civil war.'*® Peace talks were held in
Djibouti in early summer 1991 but General Aideed, leader of a major faction,
rejected the proposed accord.!®® The plight of the Somalian people received
substantial international attention. SC Resolution 733 (1992) imposed an arms
embargo under Chapter VII and identified a threat to international peace and security
on the basis of the ‘heavy loss of human life and widespread material damage
resulting from the conflict ... and ... its consequences on the stability and peace in
the region’.”o UNOSOM I deployed in April 1992 as a peacekeeping mission with
the consent of the two main factions, one of which represented the side that had been
the govemment."‘1 As Gray notes, ‘it was the consent of the government. even
though it was no longer in effective control of the whole territory, that was relied on

in the SC resolutions establishing and deploying the United Nations Operation in

138 Gee Kreijen, op. cit., fn. 2, pp. 67-68, Barre died in exile in Nigeria in 1995.

13 UNYB (1992) 198 -9.

140 5C Res. 733 (1992) preamble.
41 1992 Mogadishu Ceasfire Agreement; by SC Res. 746 (Mar 17, 1992) the Council noted that the

ceasefire agreement included ‘agreements for the implementation of measures aimed at stabilising the
ceasefire through a UN monitoring missions’; see also SC Res. 751 (1992).
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Somalia (UNOSOM I) peacekeeping force.”'** A lack of local co-operation meant
UNOSOM I was unable to complete its mandate.'*® On 3 December 1992 the
Council ‘Acting under Chapter VII ... authorises the Secretary General and Member
States cooperating to implement the offer [from the United States to lead an
operation] to use all necessary means to establish as possible a secure environment
for humanitarian relief operations in Somalia.’'** US-led UNITAF (Operation
Restore Hope) was then deployed in December 1992, with an enforcement mandate
but a humanitarian focus.'*® A UN-led enforcement mission, UNOSOM II, was
created to takeover from UNITAF in March 1993,'* which it eventually did in May
1993. With a realisation that a short-term military presence would not cure the
anarchy that plagued Somalia the Secretary General was authorised to offer
‘assistance to the people of Somalia in rehabilitating their political institutions and
economy and promoting political settlement and national reconciliation.”'*’ In such
conditions, however, who do you help reconstruct the state?

In March 1993, the Secretary General facilitated the conference of range of
Somali parties in Addis Abba to, essentially, create a government and acquire a
consensual basis for the international involvement. The Transitional National
Council (TNC) was created and was identified as the ‘repository of Somali
sovereignty’. The process, with no independent effective control on behalf the TNC,
hardly sits well with the right to political independence. However, there was the
chapter VII backing for the international involvement which stresses the importance
for international peace and there was accommodation of the value of self-
determination in that the goal was a ‘constitutional phase in which the institution of
democratic governance, rule of law, decentralisation of power, protection of human
rights and individual liberties, and the safeguarding of the Somali Republic are all in

place.’l48 Osinbajo has noted how it is difficult to classify Somalia in terms of

42 C. Gray, ‘Host- State consent and United Nations Peacekeeping in Yugoslavia’, (1996) 7 Duke J.

Comp. & Int’l L. 241 at 244.

3 UNYB (1992) 208.

144 5C Res. 794 (1992).

145 See Chesterman, op. cit., fn. 33, p. 143.
146 5C Res. 814 (March 26 1993).

147 §C Res. 814 (March 26 1993). |
48 Addis Ababa Agreement concluded at the first session of the Conference on National

Reconciliation in Somalia, 27 March 1993, Section IV, available at
<http://www.usip.org/library/pa/somalia/somalia_0327 1993.htmi>.



precedents for international involvement in a foreign territory.'*® From the
perspective of this study, in 1993, Somalia looked like being the first effort at the
assistance model of state reconstruction. An ineffective government was to be made
effective and put in a position to reconstruct the state. However, as Fox notes, ‘those
holding real power in Somalia were unwilling to cede authority to the TNC, and the
well-known collapse of the Somalia mission put an end to Council efforts to promote
that body as the center of a democratic nation-building enterprise.’'*

Somalia, then, was left to the mercy of the warlords, and this, to a large extent, is
how it has remained, with the exceptions of Somaliland and Puntland where there

has been relative peace and stability."”!

In August 2002, an assembly of elders
elected a Transitional National Government, it struggled to gain any control and was
described as without ‘power, capability or support from the people.'** At peace talks
in Kenya in October 2002 Kreijen describes how it was treated as merely one of
many Somali factions.'>> More recently, however, the prospect of another attempt at
an assistance model of state reconstruction in Somalia has started to look more
likely.

In 2004, a new transitional government was set up in exile in Nairobi. In exile the
government had no control over the territory. And the only election was of the
President by the parliament appointed by the participants in attendance at the 2004
Inter-Governmental Authority on Development (IGAD) political conference where it
was set up. Still the government is treated by international actors and considers itself
as the total agent of the rights and obligations of the state and its people in
international law.'>* This point is borne out by the international recognition and the
toleration of Ethiopia's, January 2007, military intervention in Somalia at the request
of that government, against contestants who controlled far more of the population
and territory. While it continues to promise to be pursuing democratic elections,

international support for the Transitional Government looks like it will continue.'*® It

19y Osinbajo, Legality in a Collapsed State: the Somali Experience (1996) 45 /CLQ 910 at 911.
1% 5. Fox, ‘Democratization’, in D. M. Malone (ed.), The U.N. Security Council: From the Cold War
to the 21st Century (2004) 69 at 75; see also Osinbajo, op. cit., fn. 149.

131 Eor an overview of Somalia after the UN left, see Kreijen, op. cit., fn. 2, pp. 66-73.

152 G, El Koury, ‘Somalia: Black Hawk Down No More. A Field Report’,issued by the Public
International Law and Policy Group (2002) 4.

153 Kreijen, op. cit., fn. 2, p. 73.

134 Gee 2004 Transitional Federal Charter of the Somalia Republic, Article 1.1.

133 See, e.g., answer of the UK Secretary of State for Foreign and Commonwealth Affairs, Hansard
Written Answers, 16 Jan 2007, Col. 986w: *We fully support Somalia’s Transitional Federal
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is, though, not yet receiving the massive international military presence that it would
need to be put in effective control of the state and to allow for meaningful
reconstruction.'*® Given the international toleration of the Ethiopian intervention
there is a real prospect that such a military presence might not be chapter VII
authorised. Even with chapter VII, an operation designed to put this transitional
government in power and in a position where it can reconstruct the state would be
the most strikingly inconsistent, in the sense of the right to political independence,
example of the assistance model of state reconstruction to date. In such a context
how the value of self-determination is addressed assumes monumental importance
for international law, a promise to pursue a loose political concept, which can easily

be reneged upon, would appear woefully insufficient.
10. Conclusion

While tﬁe consensual basis and the fact of domestic administration portray
consistency with the right to political independence, it has been argued that the
assistance model of state reconstruction neglects political independence of the target
state and its people. This is because of concerns about the credentials of an
ineffective government to be put in control of the change and development of the
state and civil infrastructure, as well as its ability to resists the designs on the
international actors that keep it in authority.

It is the under-developed rule of the expression of the will of the state, that
become subservient to subjective international recognition in the absence of an
effective government, which make the preclusion of wrongfulness possible.
However, without further effort to address the values of self-determination and

international peace that are put at stake by the neglect of the right to political

government and Institutions in their efforts to find a lasting and inclusive political settlement, and to
become an effective governing authority. The Transitional Federal Charter sets out a roadmap for a
constitutional process and eventual transition to a democratically elected government. This is the
framework within which the Transitional government should pursue a political process in Mogadishu.
We are working with the Transitional government and Institutions, and our international partners, to
help stabilise Somalia through the early deployment of a regional security force, restore governance
through an inclusive political process, and rebuild Somalia through increased international
assistance.’

136 See J. Gettleman, ‘Somalia Town Falls to Insurgent Raid’, /nternational Herald Tribune, | April
2008 available at <http://www.iht.com/articles/2008/03/3 1/africa/3 | somalia.php>.



independence it has been argued that international acceptance of the model would be
far less likely.

While chapter VII endorsement provides important reassurance that the process is
in the interests of international peace it does not, however, address the value of self-
determination. Projection of the accommodation of the value of self-determination is
found in the persistent desire to realise democracy, which suggests that the process is
one that will provide genuine rule by the people. Looking at the present
circumstances in Somalia, there is a clear need for clarification of a how democracy
has actually been treated in these examples. This is because, in circumstances where
the government has so clearly been selected without any meaningful input from the
people, as is the case with the Transitional Government of Somalia, a promise to
pursue a loose political concept of democracy is hardly a sufficient excuse for the
infringement of political independence that putting this government in control of the
state would represent. There is a need for regulation and accountability of the
government that exercises the rights to decide on the basis of the pursuit of
democracy. This could be through a legal view of democracy linked to the right to
self-determination. Accordingly, the next chapter surveys how democracy was
treated in the process of reconstruction of Sierra Leone, to indicate more fully the
essential importance of the pursuit of democracy for justification and international
acceptance, in light of the UN system values at stake, of the assistance model. And,
to search for evidence of democracy being treated as more than a loose political

concept, in light of the discussions on the position of democracy in international law.
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Chapter 7

Democracy in the Reconstruction of Sierra Leone
1. Introduction

All the examples of the assistance model have involved governments with
democratic credentials or governments that at least promise to pursue democracy.
Space and time do not permit an in-depth inquiry into the role of democracy in all
the examples of the assistance model. Accordingly, to better clarify the importance
of democracy for those involved as a justification for the international involvement,
and, related to this, the likelihood of democracy being treated as a legal concept
linked to the right to self-determination in future efforts, this chapter concentrates on
just one example, Sierra Leone. The chapter asks, is there evidence to suggest that
the domestic and international actors involved are aware that the pursuit of
democracy, because of its ability to accommodate the value of self-determination, is
an essential element in the excuse for the neglect of political independence? If so,
there is a basis for hoping that a legal concept of democracy will have been adopted.
In view of this, it further asks, is democracy treated as a loose political concept or a
legal concept linked to the right of self-determination? And, as a means of
highlighting the utility of a legal concept of democracy, how does the way in which
democracy has been treated relate to the actual accommodation of the value of self-
determination?

Sierra Leone is chosen as the focus for a couple of reasons. Firstly, it is the
example of the assistance model that appears, in relative terms, to have been the
most successful, both in terms of the realisation of independent effective control of
the territory and a functioning democratic form of government. It is the example
which best provides the complete cycle of lack of effectiveness. international
intervention, reconstruction, and eventual independent effectiveness. This means the
Sierra Leone example provides all the stages of the assistance model. and thus
potentially offers the fullest picture of the utility of democracy as a device for
engendering international acceptance of a practice that does not sit easily with the

right to political independence. Secondly. a significant amount of scholarly comment
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was generated about whether the military intervention to return the government of
exiled President Kabbah heralded a right to restore democratic government through
the use of force.! Regardless of the outcome of this debate,? the obvious importance
placed on Kabbah’s democratic credentials as a justification for returning him to
power, suggests that if there was to be an example in which a legal approach to
democracy linked to the right to self-determination was adopted, it would be this
one. The fact that Sierra Leone occurred some years after the return of President
Aristide to Haiti in 1994, the other example often addressed in terms of a right to use
force to restore democracy,’ means that developments in relation to a legal concept
of democracy and the link with the right to self-determination were more established.
And, consequently, there is more chance of a legal concept of democracy being
linked to self-determination in Sierra Leone, than Haiti 1994, Indeed, following the
General Comment of the HRC on Article 25 ICCPR in 1996, Sierra Leone is the first
example, of all examples of state reconstruction without an independently effective
domestic government addressed by this study, where there was a readily identifiable
emerging consensus on a legal concept of what Chapter 3 identified as genuine
democracy.

The chapter argues that both the domestic government and international actors
were aware of the importance of democracy as a means of accommodating of the
value of self-determination. It is contended, however, that there is no evidence to
suggest that democracy is treated as a legal concept linked to the right of self-
determination. The flexibility that is necessary in the peacemaking context is argued
to help explain why democracy as a political concept is preferred. However, it is
argued that the value of self-determination would be better accommodated if a legal
concept of democracy linked to the right to self-determination were adopted. This is
primarily because the scope for regulation and accountability would provide an
incentive for the government to continue to commit to the democratic ideal beyond
elections, as well as a reason for the people to trust that they so committed.

Furthermore, it is contended the flexibility that is necessary for the peacemaking

' See, e.g., K. Nowrot & E. W. Schabacker. ‘The Use of Force to Restore Democracy: International
Legal Implications of the ECOWAS intervention in Sierra Leone’ (1998) 14 Am. U. Int'l L. Rev. 321.
2 gee discussion in S. Chesterman, You the People: The United Nations, Transitional Administration

and State-Building (2004) 88-109 and 157-159.
' See M. W. Reisman, ‘Haiti and the Validity of International Action’, (1995) 89 AJ/L 82.
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process could be addressed, in the proposed law, through reasonable exceptions in
the interests of international peace.

The chapter begins by outlining some of the recent political history of Sierra
Leone, this is to indicate the context in which Kabbah was returned, to identify the
period to be surveyed, and to show why it would be reasonable to expect a legal
approach to democracy linked to the right to self-determination. Subsequent sections
examine statements from the government and actual practice of governance in
relation to democracy, so as to form a view on how the government saw democracy
in relation to the value of self-determination, how it was treated in terms of political
or legal concept, and how the approach might have been improved in terms of
accommodation of the value of self-determination. Moving on, the next section
examines the various peace agreements. This is to discover the relevance of
democracy, how democracy was treated, and how a legal approach to democracy
linked to the right to self-determination would relate to the process. To help glean a
better view on how democracy is likely to be treated in future examples, the
penultimate section surveys the international approach to democracy in Sierra Leone.
This is both in terms of democracy’s relevance and how it was treated while the
government was otherwise, without international military assistance, ineffective. A
final section draws together key themes and relates the findings to the study as a

whole.
2. The History of Effective Control and Democracy in Sierra Leone

Sierra Leone was, up until 1961, a British colony, which had served as a home for
freed slaves since the late Eighteenth Century.* Political organisation in the territory
had already made modest moves towards democracy before the granting of
independence. This was through the progressive enlargement of the legislative
council that was created in 1863. By 1957, most men could vote, along with women
taxpayers or property owners, and there was more than one political party contesting

the elections.” The 1951 constitution was introduced as the framework for

4 See ECOWAS.info, Country Profile for Sierra Leone: History available at
<http://ecowas.info/slehist.htm>, last accessed 02/09/08.

3 See, for an overview of political developments up to the granting of independence. Institute for
Security Studies, Profile of Sierra Leone: History and Politics available at
<http://www.iss.co.u/af/proﬂles/SieraLeonc/Politics.hunl> last accessed 02:09/08; Commonwealth,
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decolonisation. Local ministerial responsibility began in 1953, and constitutional
talks in London, in 1960, led Sierra Leone to opt for a parliamentary system within
the British Commonwealth.

In 1961, a new constitution was introduced and with it came independence on the 27
April 196]1. The constitution provided for a unicameral parliament and Queen
Elizabeth II as sovereign. The first general election with universal adult franchise
was in May 1962.°

The elections of March 1967 saw the All Peoples Congress (APC) gain the
controlling majority from the Sierra Leone Peoples Party (SLPP), with Siaka Stevens
as Prime Minister. A series of short-lived coups followed, with Stevens and the APC
restored to authority in 1968.” A further attempted coup led Stevens to introduce a
republican constitution, with himself made President in April 1971. Nationwide
instability formed the backdrop to the adoption of a law that made Sierra Leone a
one-party state in May 1978, the dominance of the APC in parliament obviously
facilitated this.® In 1985, Stevens was succeeded by his preference Major-General
Joseph Momoh. Momoh won 99% of the vote as the only candidate.’

Momoh’s reign struggled with allegations of corruption and bad management. An
initial response was the passing of a Code of Conduct for Political Leaders and
Public Servants,'® this was followed by the setting up of a constitutional review
commission.!! The Commission recommended a return to a multiparty democratic
system, which Momoh eventually accepted in August 1991.'2 This did not stop
Momoh being removed from power by an army coup led by Captain Valentine
Strasser in April 1992, which suspended the constitution and set up the National
Provisional Ruling Council (NPRC).13 In 1993, amidst public demand and a
worsening security situation, a plan to hand over power to a civilian government in
1996 was announced, along with constitutional changes. These involved a reduction

in the term of office of the president down to two four-year terms, an age

Sierra Leone Country Profile: History available at

<http://www.thecommonwealth.org/Y earbookInternal/ 145 1 82/history> last accessed 02/09/08.

6 US State Dept., Sierra Leone: History, available at <http://www.state.gov/r/pa/ei/bgn/5475.htm>
last accessed 04.09.08.

7 Institute for Security Studies, op. cit., fn. 5; US State Dept., op. cit.. fn. 4.

* Institute for Security Studies, op. cit., fn. 5.

% Institute for Security Studies, op. cit.. fn. 5.

10 Institute for Security Studies, op. cit., fn. 5.

' Commonwealth, op. cit., fn. 5.

12 Gee [nstitute for Security Studies, op. cit., fn. 5; Commonwealth, op. cir.. fn. §.

13 [nstitute for Security Studies, op. cit., fn. 5.
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requirement of 40, and two houses in parliament: a house of representatives to be
elected for a term of five years and a senate made up of 25 regional representatives
and five presidential nominees."*

Prior to the Valentine Strasser-led coup, the Revolutionary United Front (RUF),
an opposition movement led by Foday Sankoh and financially backed by rebel
leader, and future president of Liberia, Charles Taylor, had begun an armed
insurgency.!® Following the coup, the insurgency continued in opposition to Strasser,
and more territory fell out of governmental control. At one point in 1995 only the
capital Freetown was under governmental control.'® The situation was improved
somewhat by the hiring of the private security firm Executive Outcomes, this, with
some 300 mercenaries, along with an uprising of civilian defence forces (Kamajors)
managed to push the RUF away from the capital, back to enclaves along the
border.!” Presidential and Parliamentary elections were conducted in February 1996,
albeit subsequent to a coup in January 1996, led by Julius Maada Bio who ensured
that the elections occurred on schedule.'®

‘Voters defied violence and sabotage by the RUF and army elements’ to
participate in the elections and return a coalition government.'® The SLPP was the
most popular party, it gained 36.1% of the seats in the legislature, and 35.8% of the
presidential votes went to Alhaji Ahmed Tejan Kabbah its candidate. At a run off on
15 March 1996, as no presidential candidate had made the required 55% share,
Kabbah gained 59% of the votes to beat his closest rival Dr. John Karefa-Smart.
Kabbah was sworn in as President on 29 March 1996, and reinstated the 1991
constitution in July 1996.%°

Efforts at reconciliation with the RUF, facilitated by ECOWAS and a UN envoy,
resulted in the Abidjan Agreement of November 1996, which allowed the RUF to

register as a political party and permitted it access to the media.?! There was, though,

"4 Institute for Security Studies, op. cit., fn. 5.
'> A. Adebajo and D. Keen, ‘Sierra Leone’, in M. Berdal and S. Economides (eds.), United Nations

Interventionism 1991 — 2004 (2007) 246 at 247, see also W. Reno, Corruption and State Politics in
Sierra Leone (1996) 166.

16 Commonwealth, op. cit., fn. 5; US State Dept., op. cit., fn. 6.

7 See Adebajo and Keen, op. cit., fn. 15, pp. 248 — 249; US State Dept.. op. cit., fn. 6.

18 Gee Commonwealth Secretariat, Sierra Leone Presidential and Parliamentary Elections 14 May
2002: The Report of the Commonwealth Observer Group (2006) 5-6.

19 commonwealth Secretariat, op. cit., fn. 18, p. 6.
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B 1996 Abidjan Agreement, UN Doc. §/1996/1034.
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little international support for the implementation of the Abidjan Agreement. ‘either
in terms of DDR or the provision of peacekeepers’.22 The UN at this stage was
insisting on consent from all the parties to the conflict, not just the government, and
this meant deference to the wishes of Sankoh the leader of the RUF, who would only
permit a very limited number of UN observers.” Thus the government could do little
to resist the military coup in May 1997 by soldiers of the Armed Forces
Revolutionary Council (AFRC) led by Major Johnny Paul Koroma, who ‘were
joined with suspicious speed by the RUF rebels that they had ostensibly been
fighting for the previous six years’.?*

Kabbah went into exile in Guinea. Koromah declared himself the new Chairman
of the 20-member Armed Forces Revolutionary Council (AFRC), and Foday Sankoh
of the RUF as the Vice-Chairman.”® Fighting continued with the Kamojor and
ECOWAS (primarily Nigerian) forces (the later was holding strategic positions with
the consent of Kabbah) resisting the AFRC and RUF.* Reports suggest that
Sandline International, a private military force, providing tactical and operational
assistance services, assisted the Kamajors after being hired by Kabbah.?” Such
fighting prevented the coup from establishing order.’® There was significant
international condemnation and isolation of the rebel regime, and international
recognition of Kabbah’s government continued.”

An ECOWAS brokered agreement with the coup leaders in Conarky, Guinea in
October 1997 provided a 6-month framework for the return of Kabbah’s government
to authority in April 1998.%® With signs that this agreement was breaking down, a
Nigerian-led ECOWAS Ceasfire Monitoring Group (ECOMOG) used military force
to bring to an end the military regime in February 1998.3! Kabbah returned to office

in March 1998. And governance in accordance with the 1991 constitution resumed,

2 Adebajo and Keen, op. cit., fn. 15, p. 254.
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albeit with a state of emergency declared, which allowed detention without trial of
suspected members and associates of the rebel regime and prohibited the possession

of weapons and hoarding of food and fuel.*?

The civil conflict was, however. far
from over. Kabbah’s authority was maintained through reliance on some 13,000,
mainly Nigerian, ill-equipped ECOMOG peacekeepers.”> The UN presence was at
this stage limited to the UN observer mission established in July 1998, with some 40
observers.**

News that Sanokh had been sentenced to death seems to have been the spark
which led the RUF and AFRC rebels to move on Freetown again towards the end of
1998. Thousands were killed. ECOMOG, after some weeks of horrendous atrocities,
forced the rebels out of Freetown.>®> Sanokh was released in April 1999, a ceasefire
was declared in May, and in July 1999 the Lomé Peace Agreement was signed
between the Kabbah Government and the RUF. At Lomé, the Government, faced

with the draw-down of the Nigerian peacekeeping presence,

made major
concessions including amnesties and power-sharing arrangements to try and secure
peace.3 7 With Nigeria seeking to withdraw its troops from Sierra Leone, the UN was
forced to act to shore up the security vacuum.*® The United Nations Mission in
Sierra Leone (UNAMSIL) was created by SC Resolution 1270, and troops began to
be deployed from November 1999. The response was, however, too slow and an
ineffectual replacement for the Nigerian forces.>® The rebels took advantage of this,
advancing on Freetown in May 2000, killing and kidnapping UNAMSIL forces.*
The tide started to turn when the British Government, in response to the kidnapping
of British soldiers, sent in 300 paratroopers to assist with defending Freetown and

driving back the RUF.*' Eventually there were some 1,200 British troops in Sierra
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Leone, under British, not UN, command.*? Recognising the need for a stronger
commitment to maintain security in Sierra Leone, the number of troops under UN
command peaked at some 17, 000.* The ceasefire agreed at Abuja in 2001 held, and
Kabbah declared the war over in 2002. The gradual draw-down of the international
military presence saw the last UN troops leave in 2005.*

It is the period when President Kabbah was dependent on international actors for
any sort of effective control over the territory of Sierra Leone that is of interest.
Essentially, this is the period from 1998, when ECOWAS provided the security, up
to 2004 — 2005, when the UN military presence was leaving and Sierra Leone
became responsible for its own security. It is during this period that the normal
international law assumption about a government being the embodiment of the will
of the state and its people, because it manages to control the people, is not

sustained.*’

3. The Treatment of Democracy by the Government of Sierra

Leone when Effective Control was Dependent on International Actors

Democracy is clearly central to the international justification for involvement.
However, while Sierra Leone has a long history of attempts at democracy,
democracy had hardly been established at the time of Kabbah’s removal. An
awareness of the importance of the pursuit of democracy for accommodation of the
value of self-determination and, consequently, international acceptance of the whole
process, might have been expected to lead to the encouragement, by Kabbah’s
government, of a legal concept of democracy. This would have sent a strong

message about Kabbah’s commitment to the democratic ideal. Additionally, a
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government in the position of Kabbah’s might also encourage legal regulation in
order to set a precedent for future examples, where it may be that a not so worthy
government seeks to take advantage of the hortatory power of democracy without a
genuine commitment to the democratic ideal. Moreover, a legal concept of
democracy could help to protect the democratic ideal should elections bring to power
a government intent on autocracy. Accordingly, it is useful to establish how Kabbah
in fact saw the relevance of democracy and how democracy was treated in terms of a
legal or political concept. A view on this can be gleaned from a review of official
comments made by the government of Kabbah leading up to and during the process
of state reconstruction.

The exiled President Kabbah appealed at the GA for international military

assistance and long-term wider assistance on the basis that:

Only the speedy restoration of the democratically elected Government of Sierra Leone can
provide a lasting solution to the crisis and enable the country to return to normalcy and to
resume its place as a responsible member of the community of nations. This is no self-
serving statement. To insist on the restoration of my Government is no more than to insist
that the Government which the people of Sierra Leone freely and openly elected in the most
closelz invigilated election in the post-independence history of the country be restored to
them.

Likewise at ECOWAS Kabbah stressed how:

for the citizen voters in the queues, these elections were more than an opportunity to replace
a military regime with a democratically elected and accountable government. They saw them
as an historic watershed, the one opportunity to make a new beginning; and judging by the
impressive voter turnout, they intended to seize that opportunity with both hands.

Further, in light of this, Kabbah added that there was a need for ‘[t]he putting in
place of a solid security system which will guarantee the security of all those who
live within the borders of Sierra Leone.’*’ Essentially, the call to international actors
was to give effectiveness to the government so that democracy can be realised.
Democracy, then, rather than Kabbah’s own importance, is clearly acknowledged as
the central basis for the return of his government.

In terms of securing internal acceptance. from the outset, Kabbah relied on the fact

of his democratic credentials to explain to the people why his government was

4 GA Debates, 19th plenary meeting Wednesday, 1 October 1997, 10 a.m. New York, A'52/PV.19, p.
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4 Ahmad Tejan Kabbah, Address at the ECOWAS Summit in Abuja, Nigeria, 27 August 1997. (on

file with author).

272



worthy to be returned to power through an international military presence. In a
Statement issued by the Office of the President on the 13 January 1998, prior to his
return to office in March 1998, it was stressed that:

The people of Sierra Leone have demonstrated unequivocally that the junta has no mandate
to represent or speak for them in any international meeting, nor to participate in any such
meeting where the welfare of the people of Sierra Leone is being addressed, except with the
Ic(oan;;:l: or acquiescence of the democratically elected Government of President Tejan

Reference to the people demonstrating their preference, can be read as an implicit
nod in the direction of the failure of the junta to establish effective control of the
territory. Kabbah also did not have effective control, thus it is convenient for him to
leave out explicit mention of this, and instead concentrate on the fact of democracy
as the source of sovereign authority: ‘President Kabbah's Government has the
sovereign authority to set up radio facilities on any location within the territory of
Sierra Leone to broadcast objective news and information to the people.’*® While it
is not explicitly mentioned that democracy is for the value of self-determination, this
was strongly implied by statements such as that of Mr Jonah, representing Sierra
Leone at a SC debate, ‘[w]e very much hope that the Security Council will not allow
them to not only frustrate the will of the people of Sierra Leone, but to defy the

world community.’>

The weakness of a mere claim of commitment to democracy in the eyes of the
people of Sierra Leone, in a context where the government previously had little
opportunity to govern, in a historical context where democracy has often been a
fagade for dictatorship, paradoxically requires Kabbah to bolster his claim with

reference to the international support that he has received based on the perception

that he is who the people want:

the international community has reiterated that ‘the Government of President Ahmad Tejan
Kabbah is the sole and legitimate government of Sierra Leone’. In particular, the UN

48 Government of Sierra Leone Public Affairs Unit, Statement Issued by the Office of the President
His Excellency Alhaji Ahmad Tejan Kabbah on implementation of the Conakry Peace Plan. 13
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Security Council, has also acknowledged the legitimacy of the Government of President

Kabbah.*'
In a context where the commitment to democracy is so clearly central to the
justification for international involvement, one might reasonably expect a
willingness to embrace legal regulation and accountability of democracy. That
Kabbah had an understanding of sovereignty that could have led to a legal concept of
democracy being linked to the right to self determination, thus serving as a basis for
regulation and accountability, was made clear when he offered the view that
authority comes from the people: ‘[a]s leaders, we all speak with pride, in defence of
the sovereignty of our respective states. We must never forget, however, that in the
final analysis sovereignty belongs to the people.””> In other words: popular
sovereignty. A survey of statements during the period of reconstruction when
effectiveness was dependent on international actors can help to reveal how
democracy was in fact treated.

With his return to office pending, on 10 February 1998 Kabbah addressed the
nation, setting out what the approach to government would be like on his return to
office. His opening remarks provided an opportunity to identify any international
legal limits on government as a result of the lack of effective control in the interests
of the right to self-determination. Instead, after identifying that his government
would soon be in ‘full and effective control of the affairs of the country, to exercise
its legitimate and constitutional functions’, Kabbah goes only so far as to stress that
the government ‘will be doing so [exercising its constitutional functions] with much
greater vigour, taking into account the situation which has prevailed in the country
since May 25th 1997°.% This concedes some need for special measures in light of
the situation, but certainly envisages no particular international legal requirement
that would limit and oblige the government in this situation.

Instead, the situation is used as justification for streamlining the government.

concentrating power in the hands of a few:

S1 Government of Sierra Leone Public Affairs Unit, op. cit., fn. 48. .
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We must face the reality that the new situation requires changes. Among other things, there
would have to be a restructuring, reorganization and down-sizing of the cabinet and other
structures of government. More emphasis will be placed on professionalism and probity.
Ours will be, essentially a government of technocrats. Within two weeks of my return, all
cabinet ministers, and deputy ministers would be expected to submit their resignation. This
should allow me the freedom, under the Constitution, to make the required changes in the
structure of governance.’>

The emphasis on technocrats is an attempt to try and portray complete impartiality
on behalf of the government, to stop it being challenged by other political parties, as

the subsequent clause explains:

Within a short time, I shall present to Parliament my proposals — concrete and realistic
proposals — which I intend to use in charting the course of rebuilding our nation. Of course,
Parliament has, not just the constitutional function in this regard, but also an important
obligation to the people, to place, as far as possible, the good of the nation above party
politics. I believe that we have the ability to use our multi-party constitution and political
pluralism as instruments of national unity.>

Kabbah is here calling for trust to be placed in his government to make the right
policy decisions and thus for others to resist objecting to changes. Implicitly the
message is that peace, through the re-establishment of an effective system of
government, involving state reconstruction, requires some dampening of normal
participation in government. This is supported by the logic that trying to rehabilitate
and reconstruct a state, when the clock on international involvement is ticking,
requires quick decisions to be made.

There is, though, a contradiction in commitment to democracy being the reason
for supporting this government, and then the government encouraging normal
democratic procedure to be dampened in the process of reconstruction. This is
especially pertinent given that broad-based nature of the government was one of the
justifications raised by Kabbah at the GA as to why he should be returned to
power.*® The implication is that it is only for the period of reconstruction, and then
normal democratic functioning can resume.’’ Thus the pursuit of an independently

effective democratic state is projected as the reason for a short-term impediment on

* Ibid.

% Ibid. )

% GA Debates, 19th plenary meeting Wednesday, 1 October 1997. 10 a.m. New York, October |
A/52/PV.19;p. 8 and p. 11.
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democracy, as well as the international involvement that provides the effectiveness
and the ability to reconstruct.

The utility of democracy as a fix for decisions that impact upon the right of the
people to decide on change and development is also witnessed when., speaking at the
Special Conference of the UN on Sierra Leone, Kabbah justified the disbanding of
the military on the basis that it would be replaced with one "based on competence.
professional integrity, loyalty to our democratic institutions, and patriotism."*®
Hence, if one were concerned about the credentials of Kabbah to make such a
decision, there is reassurance that it is in relation to the pursuit of democracy. and
with it genuine rule by the people.

At the opening of Parliament in June 2000, Kabbah’s speech reserved a section for
the subject of democracy and good governance.”® This speech identified democracy
as the cornerstone of the whole process of reconstruction and rehabilitation: *my
Government is keenly aware that the very basis for our survival as a nation today is
our people’s firm commitment to democratic principles.” It aligned the
understanding of democracy with emerging international consensus on what
constitutes democracy by talking about ‘grass-roots participatory democracy’, as
well as identifying ‘popular participation in the governance of the state’, and
‘insistence on the right to freedom of expression’ as cardinal elements of the
democratic process. At the same time, though, the speech stressed that the situation
in the state meant that not all these cardinal elements could be realised to the fullest
extent at the time, when there was not yet a fully post-conflict situation. In this
respect, one can understand why it would be convenient to project democracy as an
aspiration with language like ‘would wish to carry the citizenship with it’, rather than
talk of specific obligations which, given the circumstances, might be seen as a
hindrance to progress in the restoration of effective control.

That it is democracy as a political aspiration rather than a legal concept that is in

mind was latter implicitly stressed by Kabbah, "the principles of democracy and

% Reported from the Special United Nations Conference on Sierra Leone. United Nations, New York,
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good governance are ideals that we all cherish.’®® Nonetheless, such vocal
commitment to a future democracy is obviously important to sustain the support of a
people whose state is in the process of being reconstructed by a government whose
tentative hold on the state is based on an international military presence.

Interestingly, when addressing ECOWAS, once established in office in December
2000, there is not the same stress that security is needed to protect democracy as
there was when seeking to be returned to office. Rather the security is needed to
protect sovereignty. At this point, Kabbah is actually appealing for support to protect
the right to political independence: ‘[a]s President I will be remise in my
constitutional duty if I do not make provisions for the security of the nation.
including the acquisition of essential military capability for its legitimate defence’.®!
This could be read as a greater confidence in his government as the embodiment of
the right of the state and its people to decide by this stage. It could also be read as an
example of how, when seeking to encourage an activity that does not sit well with
political independence, such as the return to power of an ineffective government,
democracy is an essential tool for winning international support, as it eases concerns
in relation to the value of self-determination. But, when the activity called for is
more readily seen as protecting the right to political independence, for example,
security to keep others out of the state, there is not the same need to stress
democracy, because this aim is already about protection of the value of self-
determination.

In such a context, as found in Sierra Leone, adopting a legal concept of democracy
and making it part of the right to self-determination might serve to hinder some of
the apparent flexibility required in the conduct of government, such as quicker
decisions, through less consultation, during the process of reconstruction. Still it
would help guard against a potential abuse of power and so help protect the right to
decide. It would also have provided a stronger basis for Kabbah to resist the
challenges of those opposed to his policy choices, rather than simple recourse to the
fact of elections and calling for trust that he is doing the right thing: "let us all

acknowledge that in a democracy, elected leaders are entrusted with the

% Statement by the President of Sierra Leone H.E. Alhaji Dr. Ahmad Tejan Kabbah '
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responsibility of making decisions on behalf of the people, with the best interests of
the people in mind’.®* The suggested law could help reassure that it was not just trust
alone that the reconstruction was proceeding on. Moreover, reasonable exceptions in
the interests of international peace could have helped distinguish between what was

necessary for peace and what was an abandonment of democracy.
4. Democracy and the Conduct of Governance

Consideration of how the actual conduct of governance relates to the emerging
consensus on democracy as a human right provides an opportunity to indicate how
the proposal of Chapter 3, to link this to the right to the right to self-determination,
responds to a context in which there is a likely need for derogation. The point is to
show that better protection of the value of self-determination, which a legal concept
of democracy would offer, need not be a cause of frustration for the reconstruction
efforts. Moreover, such consideration allows for the identification of conduct in
relation to which, if interested international actors had understood democracy as a
legal concept linked to the right to self-determination, one would expect at least
some international comment. The responses of the international actors are addressed
in the penultimate section of this chapter.

The rights that constitute the legal concept of democracy, as was noted in Chapter
3, even though the HRC helps develop a more specific understanding, are still broad
and designed for implementation by a government.® Thus, in the proposal from
Chapter 3, it would not be a simple neglect of a component that would raise interest
in the credentials of the government. Rather, it would be a persistent neglect of one
or more of the components that could trigger a challenge to governmental authority.
An example of this would be transforming the constitution so that it no longer
accommodated this basic model of democracy. Accordingly, in considering
governmental conduct in Sierra Leone during the period when the government
lacked independent effective control, an important starting point is to establish
whether the Sierra Leonean constitution required modification to accommodate the
emerging consensus on democracy as a human right. For if it did and was not

modified, this could signal a lack of commitment to the democratic ideal.

62 See, ¢.g., Broadcast to the Nation by H. E. President Ahmad Tejan Kabbah, Friday 26 May 2000.
63 Sierra Leone ratified the ICCPR in 1996.
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The Constitution, as noted above, was introduced in 1991 by a government
seeking to win support from a people that were dissatisfied with the one party state
system and the mismanagement and corruption. Chapter II of the Constitution on
Fundamental Principles of State Policy indicates the policies that parliament should
pursue when making laws, one of these is that the:

5. (1) The Republic of Sierra Leone shall be a State based on the principles of Freedom,
Democracy and Justice.

The meaning of democracy in relation to a form of government is left to be spelled

out in subsequent parts:

5. (2) (c) the participation of the people in the governance of the State shall be ensured in
accordance with the provisions of this Constitution.

Chapter IV on the Representation of the People provides for a multiparty democracy
with elections at regular intervals. Chapter V provides for the regular election of the
President with no more than two terms of office. Chapter III details how fundamental
human rights are to be secured; this includes non-discrimination, freedom of
expression, freedom of association and assembly. In general, the constitution could
accommodate interpretations in line with the emerging consensus on democracy as a
legal concept. It is therefore consistent with the idea of emerging law under
discussion here for the existing constitution to be retained. One is thus interested in
whether the government conducted itself in a manner consistent with the emerging
consensus, and what impact a legal approach to democracy linked to the right to self-
determination would have had in relation to this conduct.

The US State Department makes available yearly reports on human rights in states
around the world. Recourse to these reports provides a general idea of how core
components of the legal concept of democracy were treated during the international
involvement and reconstruction period. Central features of the emerging consensus
are freedom of expression, association and assembly. Over the years in question,
1997 — 2005, there was little negative report on the government’s treatment of
freedom of association and assembly. A typical opening comment in the State
Department reports is that of 2002: ‘[t]he Constitution provides for freedom of
assembly, and the Government generally respected this right in practice.” As well as:

‘[t]he Constitution provides for freedom of association, and the Government
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generally respected this right in practice.”® There were always isolated incidents,
such as the banning of RUF rallies in 1999, or the banning of a GRAO
demonstration in Freetown, for which permission initially had been granted.®® But
these are justified on the grounds of a state of emergency and in the interests of
security, respectively. More concerning is when the motivation appears political,
such as when the Government denied the GRAO permission to hold a march to
protest the Government's decision to extend its term in office. But it did permit a
rally instead,”” which helps to confirm a general commitment to freedom of
association and assembly, circumscribing it only in the interests of security.

In relation to freedom of speech, the reports suggest a much more variable level of
commitment. A typical introduction is: ‘[tlhe Constitution provides for freedom of
speech and of the press; however, the Government at times limited these rights in
practice.”®® This reflects that in general there appears to have been a commitment to
the proliferation of outlets for free speech, without interference: ‘the written press
and radio generally reported on security matters, corruption, and political affairs

without interference’.®’ But this is marred by reports of isolated incidents such as:

the IMC ordered the editor of the African Champion newspaper to stop publication and cease
editorial functions for 2 months in response to two articles printed on February 6 and 11 that
accused7 0President Kabbah's son of using a Consul's diplomatic status to escape import
duties.’

Such incidents would of course send an implicit warning to all reporters to self-
censure. Still, in light of the general commitment to freedom of expression, this
would not be the type of incident that one would envisage as leading to a challenge
of the government’s authority as evidence of persistent neglect. Nonetheless,
international actors that keep the government in control should be aware of such

incidents and be willing to raise the matter with the government should a pattern start

to emerge.

642002 US State Dept. Report, Section 2 b, all reports available at
<http://www.state.gov/g/drl/rls/hrrpt/>

851999 US State Dept. Report, Section 2 b.

62001 US State Dept. Report, Section 2 b

672001 US State Dept. Report, Section 2 b

682002 US State Dept. Report, Section 2 a.

6 2002 US State Dept. Report, Section 2 a.

™ 2002 US State Dept. Report, Section 2 a.
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Another key element in the emerging consensus is the importance of the absence
of discrimination. The 2002 Report notes how: ‘[e]thnic loyalty remained an
important factor in the Government, the armed forces, and business. Complaints of
ethnic discrimination in government appointments, contracts, military commissions,
and promotions were common.’’" It might be hard to substantiate such a claim, but if
non-discrimination in relation to participation in government were made a part of the
right to self-determination, through its inclusion in a legal approach to democracy,
then, with the threat of challenges to authority on this basis, one would expect a
much greater willingness to eradicate such practice. Likewise, one would expect a
more pro-active response in respect of the restraints in the Citizenship Act that
restricts the acquisition of citizenship at birth to persons of ‘patrilineal Negro-
African descent.” This Act means that a large number of persons of Lebanese
ancestry, who were born and resided in the country,”? could not vote throughout the
period of a lack of independent effectiveness. Moreover, while the discrimination of
women in Sierra Leone appears a deep-seated societal problem, one would expect a
more pro-active stance to address it than one that appears to turn a blind eye, which
is what the 2004 Report on the place of women in Sierra Leone society appears to
suggest. Essentially, the legal approach to democracy linked to the right of self-
determination would have helped encourage effective implementation of the
constitutional provisions which prohibits discrimination against women and provides
for protection against discrimination on the basis of race and ethnicity.”

The respect for the right to political participation is the cornerstone of the legal
concept of democracy. In practice, it appears to have been a hard one to fulfil. Its
realisation was affected by the search for peace up to 2002. Local elections,
scheduled for 1999, were repeatedly postponed in light of ongoing fighting.”* It was
in May 2004 that the first local elections in 32 years were held. International and
domestic monitors judged them to be generally free and fair at the time, but then
irregularities on all sides emerged. ‘A UNAMSIL electoral consultant concluded.
however. that fraud did not alter the outcome of the elections because it was equally

spread across party lines.’” The important point, in light of the context, would

71 2004 US State Dept. Report, Section 5.
72003 US State Dept. Report, Section 3
73 9003 US State Dept. Report, Section 3
7 2000 US State Dept. Report, Section 3.
739005 US State Dept. Report, Section 3



appear to be that the elections were held. Had the postponement continued, it could
start to be seen as evidence of a lack of a general commitment to democracy. The
difficult point for international actors, in the normal run of things, is feeling
confident to voice an opinion on such matters so as not to be seen as interfering in
the internal affairs of the state. However, when the government has its effectiveness
as a result of international actors, it clearly is interfering in the internal affairs of the
state, and the idea of this study is that there is a need to question it. Seeing
democracy as part of the right self-determination would have provided the
framework for questioning. And this would demonstrate to the people that the
realisation of democracy was not entirely dependent on the whims of the
government.

In 2001, the Government extended its term to eventually around a year beyond the
scheduled date for elections, citing the ‘state of war’. This was much to the objection
of opposition parties, who called for a coalition government to be formed in the
meantime.’® When the elections did occur, there was criticism for not introducing a
broad based government, and accusations of vote rigging, and corruption.”” A fear
publicised by the International Crisis Group (ICG) was that, with the SLPP gaining a
significant majority, Sierra Leone might slip back into the mindset of a one party
state.”® In this respect, a legal approach to democracy as part of the right to self-
determination would have been a reassurance that there was a genuine commitment,
and if not, that action would be taken to ensure the pursuit of democracy. As an
aside, in the recent 2007 elections, the SLPP did not receive anything like the same
level of support; with the international military presence gone, one can speculate
about whether the people were now more willing to vote autonomously rather than
so as to please the international actors, so that they will continue to provide support,
by voting for the government that has proved itself favourable to international actors.

In sum, the government of Sierra Leone was faced with a very difficult task in
respect of achieving a functioning democracy that matched up to the emerging
consensus on international legal standards in conditions of ongoing conflict up until
2002. This helps to explain some of the failure to live up to the standards. After

2002, however. in light of the lack of independent control as evidence that it reflects

%9001 and 2002 US State Dept. Report, Section 3. N o
77 gee International Crisis Group (ICG), ‘Sierra Leone After Elections: Politics as Usual?’, Africa
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™ Ibid.



the embodiment of the rights of the state and its people, the government should do
all it can to live up to the international legal standards. For the main, from a tentative
review of reports, there is evidence to support this, but at the same time there are
instances which introduce doubt. In this context, were a legal approach to democracy
part of the right to self-determination, one would expect the government to be more
wary of allowing neglect; even if it would only be persistent neglect that would
permit a direct challenge on the competence of the government by those providing
effective control. Persistent neglect would take into account mitigating factors such
as the search for peace as reasonable exceptions, and the potential for false
accusations from opposition groups. It would, though, permit and encourage
international actors to monitor closely the conduct of the government that was
returned to power on the basis of a commitment to democracy, and to indicate
shortcomings in relation to the right of self-determination, which if they persisted
would result in more direct challenge.

At the UN, President Kabbah expressed a dislike for conditionality.” But when a
government loses power, the people that it claims to represent have an interest in
regulation and accountability of the basis for the government’s return: genuine rule
by the people. As international law, the conditions which the legal approach to
democracy linked to the right of self-determination represent would carry far more
legitimacy than the conditions which are thought up by the individual states or
institutions providing assistance. Indeed, a government that was consistent with the
suggested law would have a basis for resisting the imposition of wider conditions on
the grounds that this consistency would enhance the claim to represent the will of the

state and its people.

5. Democracy and the Peace Agreements

As has been noted, it was not until 2002 that the conflict in Sierra Leone was
declared over by President Kabbah. Up until 2002, there were a series of attempts by
Kabbah’s government to come to agreement with the rebels on arrangements.
including on governance, which would end the conflict. This section surveys how

democracy was treated in the peace agreements and considers how this would relate

79 Millennium Summit of the United Nations, op. ci.. fn. 52.
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to the proposal of a legal approach to democracy as part of the right to self-
determination. This is important because peace agreements are a regular feature of
the contexts surrounding contemporary instances of state reconstruction.
Accordingly, if the proposal would frustrate such efforts, protection of self-
determination would be at the expense of peace, and one would thus be more reticent
in advocating such an approach. Also, by seeing how the peace agreements relate to
democracy, one gleans a view on how those international actors that support the
peace agreement view democracy in the context.

When Kabbah was initially calling for his government to return to power, it was to
be in accordance with the terms of the Abidjan Agreement. The Abidjan Agreement
had been entered into in 1996, before the exile of Kabbah. The preamble stresses that
the parties are: ‘[cJommitted to promoting popular participation in governance and
full respect for human rights and humanitarian laws; [d]edicated to the advancement
of democratic development and to the maintenance of a socio-political order free of
inequality, nepotism and corruption.’®® There is nothing in it to suggest that as part
of self-determination a legal approach to democracy was required. However, the
approach to governance is in line with the emerging consensus on democracy,
stressing the need for civil and political rights of the people, including the rights
‘freedom of conscience, expression and association, and the right to take part in the

’8! be guaranteed and promoted. Moreover, there are not

governance of one's country
provisions for restructuring the apparatus of government that would hamper an
interpretation in line with the emerging consensus on democracy as a human right.
Indeed, it commits to electoral reform to ensure a level playing field amongst the
parties to the agreement.

While the core concession from the government, with the Abidjan Agreement,
was in the form of amnesties, this was not enough to satisfy the rebels, and Kabbah
was forced into exile. With the UN not prepared to deploy a peacekeeping mission
without the consent of all of the parties, there was a need for further negotiations to
permit the return of Kabbah.

Closer to the time of Kabbah’s return, in October 1997. it was the Conarky Accord

negotiated between the RUF and a committee of states representing ECOWAS

% peace Agreement between the Government of the Republic of Sierra Leone and the Revolutionary
United Front of Sierra Leone, signed at Abidjan on 30 November 1996.
8! Article 19. Abidjan Agreement.



(Nigeria, Cote dlvoire, Liberia, Ghana and Guinea) that was to provide a
framework, albeit with little detail, for the return of Kabbah. Kabbah was at the
Commonwealth summit in Edinburgh when the Conakry Accord was agreed. He
claimed he was satisfied with the peace plan,®? but then is reported to have indicated
that he had not been consulted on the agreement with the AFRC, who he claimed had
negotiated in bad faith.*’ In the Conarky Accord, there is no mention of democracy,
rather it is the return of ‘constitutional governance’ that is provided for in the
Accord. It reinstates the amnesties, which were revoked by Kabbah in December
1996, Kabbah is also said to have revoked the subsequent Conarky amnesties in
November 1997.% In relation to the governance arrangements the provisions are so
vague as to make further negotiation a necessity. The vagueness would make it
possible to read the provisions in line with emerging consensus on democracy.
However, the implication from terminology such as ‘broadening of power base’,
‘efforts should be made to ensure that an all-inclusive government is evolved’, and
then referring back to this as ‘[a]ll the above power sharing formulas’, which are
linked, in Point 5 of the Accord, to enabling President Kabbah to exercise effective
control when returned to office,® strongly suggests that there would be at least some
infringement on democratic governance required to accommodate the interests of the
junta. There is no evidence, on behalf of those negotiating, of a legal concept of
democracy as a part of the right to self-determination, despite of circumstances
where an international military presence to ensure effective control would appear
inevitable.

As was noted, frustration with the junta led to ECOMOG military intervention and
the restoration of Kabbah. When, even with the support of thousands of ECOMOG
forces, the government’s effectiveness could still not hold, another agreement was
entered into with the RUF, this was the July 1999 Lomé Agreement. This agreement,
in its preamble, emphasised the ‘the conviction that sovereignty belongs to the

people, and that Government derives all its powers, authority and legitimacy from

%2 president Kabbah, statement, S/1997/886, 5 November 1997. _
% UN Office for the Coordination of Humanitarian Affairs Integrated Regional Information Neswork
for West Africa (IRIN), Background Briefing on the Conakry Peace Accord, 28.1.98 (on file with

author) . . '
% UN Office for the Coordination of Humanitarian Affairs Integrated Regional Information Network

for West Africa (IRIN), op. cit., fn. 83.
% Conarky Accord, Point 5.
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the people’.86 It reiterated the commitment to democracy and human rights as found
in the Abidjan Agreement. Along with amnesties, which were again reinstated
(although the UN Secretary General did not endorse this element),?’ a central point
for the RUF was a lack of trust in Kabbah’s government. This meant that a
government arrangement without room for the RUF would not be accepted.
Accordingly, Lomé provided for power sharing arrangement until the next elections,
which were scheduled for 2001. Prominent features included provision for the
appointment of Corporal Foday Sankoh, leader of the RUF/SL, as Vice President,
answerable only to the President of Sierra Leone; and appointment of members of
the RUF/SL to a broad-based cabinet.*® Such an arrangement never came into being
(the kidnapping of the UN staff and British intervention, essentially, saw the end of
Lomé). Still, it was hardly consistent with the emerging consensus on democracy as
a human right. Its justification is found in the pursuit of peace, and willingness to
enter into such an agreement must be measured against the fact of Nigerian
withdrawal and the vulnerable position this would leave Kabbah’s government in, in
terms of keeping control of what limited aspects of the territory it had at this time.
There is no suggestion that a legal concept of democracy was required as part of
the right to self-determination by the parties or the international witnesses to the
Lomé agreement.89 Without it, the international actors that provide effectiveness are
left to call for compliance with the agreement and with human rights standards, there
is no room for a direct challenge to the authority of the transitional government if it
governs with a neglect for core aspects of the democratic right or if it does not
proceed to free and fair elections; the point that reconciles Lomé with the strive for
the democratic ideal. Democracy as part of the right to self-determination, could, as

an exception in the interest of peace, have allowed some reasonable impediment on

% peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of
Sierra Leone, July 1999; this followed the ceasefire Agreement of May 1999.

87 See S. Williams, ‘Amnesties in International Law: The Experience of the Special Court for Sierra
Leone’, (2005) S Human Rights Law Review 271.

% Lomé, Part 2, Article V. o
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democracy. It would, though, have provided a basis for international actors, that are
called upon to provide effective control, to challenge the subsequent compromise
government if it offered signs of persistent neglect of aspects of a legal concept of
democracy. This would have been particularly relevant given how the junta, when
Kabbah was in exile, had hardly shown signs of a commitment to democracy, and
had persistently missed the deadlines for reintroduction of the elected government.*

The Abuja Ceasefire Agreement, 10 November 2000, provided the basis for the
peace that held. A brief document, it concentrated on key points necessary for peace
to be sustained, such as ‘UNAMSIL shall have full liberty to deploy its troops and
other personnel throughout Sierra Leone including the diamond producing areas in
the discharge of its responsibilities’,”! rather than restructuring of state infrastructure.
It did, though, reaffirm a commitment to the Lomé Peace Accord, albeit without
mention of accommodation of the RUF in government. The agreement of the review
meeting 2 May 2001, stresses the importance of facilitation of transformation of
RUF into a political party as agreed to at Lomé, and the ability of the RUF to stand
at the next election appears to have been agreed upon.”> Kabbah’s government was
thus left in control of the reconstruction, with effective control based on the massive
international military presence.

Analysis of the peace agreements confirms that democracy was not seen as a legal
concept linked to the right to self-determination by neither the parties nor the
international witnesses. Departing from the emerging consensus has appeared
essential in the interests of peace. One might see this as an argument against
adopting the proposal of Chapter 3, because it might inhibit the chance of agreement.
However, the Lomé deal was a transitional one, which would end with free and fair
elections, during this time there should still be a requirement for conduct in line with
the emerging consensus, and there is also the need for the elections to actually occur.

In terms of the suggested law, reasonable exceptions in the interests of international

peace could accommodate departures from the emerging consensus, provided they

% See UN Office for the Coordination of Humanitarian Affairs Integrated Regional Information
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are temporary and intended as step towards the creation of conditions in which an

unimpeded strive for the democratic ideal can resume.
6. International Actors and Democracy in Sierra Leone

The preceding sections have indicated how the government of Sierra Leone sought to
justify its return to authority, its basis to speak for the rights of the state and its
people, including the right to political independence, on democratic credentials. It
has been shown how democracy was not treated by Kababh as a legal concept as part
of the right to self-determination. This has been seen in statements that present
democracy as a political concept; a failure to identify self-determination when
discussing democracy; and, conduct which varies from the emerging consensus
without an explanation. The likelihood of a legal concept in future examples of the
assistance model is, though, best identified through the international approach. as it
is these actors who will be central in future efforts. For that reason, this section is
interested in how much importance the international actors, those that have been
involved in keeping the government in power and facilitating reconstruction, have
placed on democracy as justification for the international involvement. The more it is
stressed, the more it becomes reasonable to expect that potential for legal regulation
and accountability both should and will have been adopted. Accordingly, this section
also considers whether democracy has been treated as a legal concept linked to self-
determination as a basis for regulation and accountability.

To form an opinion on the importance and treatment of democracy by
international actors, the section reviews some of the statements, declarations issued,
and agreements that were entered into with the government of Sierra Leone. across
the period of 1997 — 2005. The practice identified above indicates that if it were
treated as a legal concept, there would be comment from international actors on
instances like the Lomé Agreement, which appeared to at least delay aspects of the
pursuit of genuine democracy in the interests of peace.

Debate at the UN, in the GA and SC, as well as key resolutions from these fora,
are useful sources from which one can glean an idea of how a variety of international
actors saw the right to political independence. and the role of democracy in relation
to it, in the reconstruction process. That one would expect to find relevant matenal is

readily apparent in light of the pivotal role of the UN in the reconstruction process
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and the consequent impact on the right to political independence: the peak presence
of some 17,000 UNAMSIL military personnel kept the government in control, and
the calls for wider international involvement to assist the government with the actual
process of reconstruction helped make such international involvement a reality.

In May 1997, the President of the SC made a statement on behalf of the Council.
In it, the Council expresses that it ‘deplores this attempt to overthrow the
democratically elected government and calls for an immediate restoration of

constitutional order.”*?

It further ‘underlines the imperative necessity of
implementing the Abidjan Agreement, which continues to serve as a viable
framework for peace, stability and reconciliation in Sierra Leone.’ This is an early
example of what would be the consistent international support that President
Kabbah’s government received, despite not having anything like effective control of
the state. It presents democracy as important for its own sake, which is about the
value of self-determination; as well as vital for peace, through reference to the
Abidijan Agreement that has democracy as its cornerstone. It is, though, democracy
as a political concept, with no suggestion of any criteria — it could mean elected
government, or could be more expansive and relate to conduct.

Significant UN action came with Resolution 1132 in October 1997. Under chapter
VII the Council demanded that the military junta make way for the return of
Kabbah’s government, and introduced sanctions prohibiting the sale and supply of
petroleum and petroleum products, and arms and related matériel of all types to
Sierra Leone.”* At the meeting preceding the adoption of the resolution, states
indicated the basis for the support of the return of President Kabbah.”> The common
message from the delegates in the debate is that the removal of democracy is itself
the core threat to the peace; there can be no peace without a return to democracy.
Although the value of self-determination is not explicitly mentioned, there are clear
indicators that democracy is seen to address the value of self-determination, such as
Egypt’s reference to ‘the will of the people of Sierra Leone’. and Guinea Bissau's
association of democracy with ‘exercise of power by the people’. And when South

Korea noted ‘in the interests of peace and democracy in their own country, they

9 SC Debates, 37815t Meeting, Tuesday, 27 May 1997. 5.25 p.m. New York, S PV.3781 Agenda.
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[military junta] should agree immediately to the restoration of the legitimate
Government’ one must ask why democracy is important in its own right separate
from peace, and the only answer can be its connection with the value of self-
determination. There is no suggestion of criteria for democracy. It is again
democracy as a political concept that the comments refer to, with the same
vagueness as was noted above. Only China did not put a stress on or even mention
democracy. Instead, China emphasised its regret at the suffering of the Sierra
Leonean people, and voted for the sanctions out of respect for the African countries’
desire to have an early settlement.

Once Kabbah was back in office (sustained through the military presence of
ECOWAS), there was debate at the SC, prior to a UN Special Conference for Sierra
Leone to gain pledges of international involvement to keep Kabbah in power and to
facilitate the reconstruction of the state. Given that such international involvement,
as pledged at the Special Conference, is at the heart of the assistance model and its
problematic relationship with the right to political independence, and that Kabbah is
already dependent on an international military presence, it would be reasonable to
expect some comment on the standards of government required. The delegates were
keen to stress the progress in relation to democracy. Austria, speaking for the
European Union, ‘welcomes that the government has moved swiftly in order to re-
establish an effective administration and the democratic process.” Likewise, the
government is commended by the UK for doing its bit ‘to re-establish effective
administration and to reinforce democratic institutions and the rule of law’, and it is
on this basis that the UK call for ‘greater support from the international community
if this combined strategy [Government of Sierra Leone, ECOMOG and UNOMSIL]
for peace and rehabilitation is to succeed.”®® The implication is that the government
is committed to democracy and that greater international involvement will help
realise this goal. Thus, as democracy is the key to peace and the value of self-
determination, the international involvement is projected as consistent with these
values. But again there is no specific indication of whether this reference to

democracy is only about the return of the elected government or about subsequent

conduct.
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Moreover, there is no suggestion that making a government effective is contrary to
any values of the UN system, or that because of a lack of independent effectiveness
there are any particular limits or obligations. Austria, on behalf of the EU, “strongly
encourage[s] the Government of Sierra Leone to keep to its resolve to adhere to
international human rights standards’. Had the potential for a legal concept of
democracy linked to the right of self-determination been adopted, the EU could have
reminded the government that its status was dependent on keeping its resolve to
adhere to the legal concept of democracy; this would have been a strong
encouragement. Instead, the government is treated as a normal (effective)
government would be, with human rights obligations but a discretion as to how they
are implemented, and little that can be done in legal terms if they are not.

By the time of the Lomé Peace Agreement, which curtailed democracy by
introducing non-elected elements into government, the government remained
dependent on ECOWAS for effective control. Indeed, it has been suggested that it
was the desire of Nigeria to remove its troops from Sierra Leone that encouraged
Kabbah to agree to the power sharing arrangements that put democracy on hold. In
the debate at the SC, which followed Lomé, putting democracy on hold in the
interest of peace did not affect international support. In fact, the meeting included
calls such as that of the UK for ‘a full United Nations peacekeeping operation to
assist in the implementation of the Peace Agreement and to help create a climate of

confidence.’ ¥’

Dabor, the representative for Sierra Leone, is aware that some international actors
might not be expected to be happy with Lomé, because of the govemance
arrangements it introduces and the amnesties it grants: ‘we call on the international
community to support the people of Sierra Leone in their search for peace and not to
do anything that would undermine the Peace Agreement which about six weeks was
delicately negotiated by the parties in Lomé.® A crucial factor in the continued
support, along with the interest of peace that are served through the apparent ending
of conflict, must be the commitments in Lomé, despite the obvious contrary practice
in the governance arrangement, to resume the full strive for the democratic ideal

when conditions permit. Without this, continued international support would have
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been a major contradiction to the core reason for returning President Kabbah in the
first place. That the commitment to democracy remained crucial for continued
international involvement is seen in the comment of Argentina which stress that
‘[t]he implementation of the Agreement will require a clear commitment to the
values of democracy, liberty and the rule of law’, and that of Namibia: ‘Sierra
Leonean leaders need to continue to make a conscious effort to inculcate democratic
values and belief in the worth and dignity of the human person and to diligently
dispel temptations to take recourse to politics of revenge’.

With democracy treated as a political concept, there is the freedom to be creative
with government arrangements in the interest of peace. It also, however, risks the
value of self-determination, because there is no effective legal restraint on the
government if it chooses to govern with neglect for the emerging consensus on
democracy as a human right. In this situation, a legal approach would permit
reasonable curtailment in the interest of peace, but it would also provide a basis for
challenging the government if it should persistently neglect the emerging consensus.
This latter point is particularly pertinent when one considers the source of authority
of the Vice President of Sierra Leone under the Lomé Agreement, which does not
come from any vote or past evidence of democratic governance, but from
participation in a conflict designed to bring down a freely elected government.

A legal approach, in the sense suggested in Chapter 3, would also help stop
democracy being seen as just about elections. While acknowledging that there is
debate about the utility of elections in post-conflict situations,” if democracy is the
basis for the return of the government and this is what is needed to address concern
for the value of self-determination, simply requiring elections seems insufficient.
When a government is in power through external military presence, democratic
governance, not just elections, is what accommodates the value of self-
determination. Yet the SC debates tend to have scattered amongst the vague mention
of democracy (which could be just elections or also conduct) comments that suggest
elections are the end of the matter: ‘[o]nly recently, thanks to the sustained and
collective efforts of the member States of ECOWAS, life has begun to retum to

normalcy in that country as we implement the final phase of the peace process —
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namely, the conduct of elections.”'® Further, ‘[a]t this very moment, there is
jubilation in Sierra Leone for the smooth conduct of presidential and parliamentary
elections, signalling a full transition from conflict to peace and democracy.™!"!

With such an approach, what is to stop the elected government from governing
without care for the emerging consensus on democracy as a human right? This
would put the international actors that provide the effectiveness in a difficult
position, not wanting to withdraw support prematurely and cause a relapse into
anarchy, but at the same time, hopefully, feeling uneasy about supporting such a
government. In such a situation, calling on compliance with human rights is not
sufficient. There is a need for an ability to challenge the status of the government if
there is persistent neglect. In Sierra Leone, as was noted, the conduct of governance
was largely in line with the emerging consensus on democracy as a legal concept,
there were, though, instances of inconsistency, such as certain impingements on the
freedom of speech, or the persistent delay in local elections, and the delay of national
elections. In respect of these instances, an international legal basis for a reminder of
the importance of striving for consistency could have helped dampen fears that such
instances indicated a slide back to one party rule.'” That it would be appropriate to
spell out these obligations even once there had been fresh elections, is indicated by
the fact that, following elections, the emphasis from the Security Council for wider
support to continue was related to a call for “all political parties [in Sierra Leone] and
their supporters to work together to strengthen democracy and thereby assure
continuing peace’103 — reiterating that support is based on the fact of democratic
governance. A reasonable expectation, in this respect, is that there is at least strive
towards the realisation of the emerging consensus on democracy as a human right.
But as human rights there is the stigma of not questioning the authority of an
incumbent government, especially not one that you are supporting, for risk of

undermining one’s own position.

100 comment from Nigeria, SC Debates, 3797th Meeting Friday. 11 July 1997. 11.30 a.m. New York.

S/PV.3797. Agenda: Situation in Sierra Leone. .
101 somment from Gambia, 4538th meeting Wednesday, 22 May 2002, 4 p.m. New York. S PV 4338

(Resumption 1), Agenda: The Situation in Africa, Ad hoc Working Group on Conflict Prevention and

ﬁesolution in Africa. .

2 .

See fears expressed by ICG, op. cit., fn. 77. '

103 GC Debates, 4539th meeting Wednesday, 22 May 2002, 9.30 p.m. New York, SPY 4539.
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Indeed, at the Human Rights Commission, Mr Rowe speaking for Sierra Leone. in
2003, diplomatically discourages indication or assessment of human rights in Sierra

Leone:

His Government did not need to be reminded of its human rights obligations. What it needed
was the capacity to promote those rights. That required increased international cooperation,
technical assistance and support, including for the National Recovery Strategy, the
i(x;g:;;al%fe of which had been recognized by the Security Council in its resolution 1470

While this comment was made in the context of Sierra Leone being removed from
Agenda Item 9, which focuses on the human rights situation as one of concern, it
signifies the sensitive nature of human rights even in a situation where a government
is dependent on international actors for effective control. The legal concept of
democracy linked to the right to self-determination, when there is no independently
effective domestic government, would provide a basis for observance, criticism, and
if necessary in light of persistent neglect, challenge to authority.

In terms of providing a military presence that would support the government,
ECOWAS acted before the UN. In the communiqué issued at the end of the meeting
of the Foreign Ministers of ECOWAS on the situation in Sierra Leone, which was
held at Conakry, Guinea, on 26 June 1997, three objectives in relation to the
situation in Sierra Leone were identified: the early reinstatement of the legitimate
Government of President Ahmad Tejan Kabbah, the return of peace and security to
Sierra Leone, and the resolution of the issues of refugees and displaced persons.'?’
The term legitimate must be read as a reference to Kabbah’s embodiment of the will
of the people and thus, in the absence of effective control, his democratic credentials.
As with the debates at the UN, the return of the government is thus justified in the
interests of the value of self-determination and international peace. There is no
suggestion of any particular limits or obligations on the government. other than

support for the Abidijan Peace Agreement, which sets out the terms of democratic

rule.

104 ~ommission on Human Rights, Fifty-Ninth Session, Summary Record of the 49th Meeting helq at
the Palais des Nations, Geneva, on Tuesday, 15 April 2003, at 3 p.m. E/CN.4/2003 SR.49, 25 Apnl

2003, para. 49. . . .
195 Communiqué issued at the end of the meeting of the Foreign Ministers of the Economic

Community of West African States (ECOWAS) on the situation in Sierra Leone. which was held at
Conakry, Guinea, on 26 June 1997, §/1997/499.
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Particularly telling in terms of the lack of authority to challenge the otherwise
ineffective government of Kabbah, were it not to act in a manner consistent with the
emerging consensus on democracy, is the approach of the Commonwealth
Secretariat. The Commonwealth Harare declaration set out a set of key principles on
democracy in line with the emerging consensus. Had these been seen as part of the
right to self-determination then there would have been a power, indeed arguably an
obligation if it was continuing to help keep the government in power through
technical assistance, to monitor compliance. Yet the report of the ministerial action

group on the Harare declaration indicates that:

The Group has continued to be seized of the situation in Sierra Leone, not because it believes
the Government to be in serious or persistent violation of the Harare principles, but at the
request of the Government of Sierra Leone as a means of keeping the country's urgent needs
for humanitarian and other assistance before the international community.'%

The biggest bilateral donor to Sierra Leone has been the UK.'” The UK has a
memorandum of understanding with the Government of Sierra Leone agreed to in
November 2002, titled a ‘Poverty Reduction Framework Arrangement’, which sets
out the terms for ‘a substantial direct development programme to Sierra Leone.'®
The substance and terms are based on, at para. 2.1, ‘[t]he legacy of mismanagement
by successive governments in Sierra Leone and civil war has undermined much of
the country’s social fabric, and prevented the development of its human resource

base, institutional capacity and social and economic infrastructure.’ Further, at para.

3.1:

It [UK gov.] believes that Sierra Leone should be treated as a special case for international
assistance. It recognises that without substantial, continued and flexible support from the
donor community it will not be possible for the Government of Sierra Leone to sustain the
difficult transition from conflict to peace and stability, and to attain the long term growth
needed to reduce the extreme poverty suffered by the people of Sierra Leone.

196 hairman of the Commonwealth Ministerial Action Group on the Harare Declaration (CMAG) to
Present the Group's 1999 Report, Sierra Leone, para. 16, (on file with author).

97 See, DFID ‘country profiles’ available at o ' .
<http://www.dﬁd.gov.uk/counuies/aﬁ'ica/sierraleone.asp>: The UK is Sierra Leone's largest bilateral

development partner. DFID provided £104.5m in aid in the three years from 00/01 to 02:03 (£35m.
£37.1m, £32.4m). DFID has undertaken to provide £120m in aid over three years (03/0-4 to 05/06). as

well as a 'substantial direct development programme' over the next ten years. (_from Sept 2003).
198 poverty Reduction Arrangement between the Government of the United Kingdom of Great Britain

and Northern Ireland and the Government of the Republic of Sierra Leone, 13 November 2002, it may
be terminated by either government on giving six months notice, p. 7.
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As well as massive amounts of funding, the UK commits to assist with the
development of governmental capacity, with the training of the military. and with
support for the cause of Sierra Leone in international fora such as the World Bank,
and the EC. In return Sierra Leone must strive to meet a series of targets: I.
Resolving Conflict; II. Improving Standards of Governance and Combating
Corruption; III. Reforming the Security Sector; IV. Reducing Poverty (incorporates
the Millennium Development Goals); V. Ensuring Macro-Economic Stability; VI.
Developing Human Resources. The terms for ‘Improving Standards of Governance
and Combating Corruption’ highlight that ‘[t]he Government of Sierra Leone will
work towards making progress on broad-based inclusive political agenda, grass root
democracy and popular participation in decision making.’'® There is, though. no
further definition of democracy or attempt to link it to the right to self-determination.

Similarly, the US, another major donor to Sierra Leone, in a press release
announcing $272 Million USD to Sierra Leone in 2003, poses the question of
‘[w]hat conditions are attached to this official and private assistance from the people
of the United States to the people of Sierra Leone?’, and answers ‘Americans expect
that their contributions will assist Sierra Leone to build a peaceful and prosperous
democracy.’”o In both instances, UK and US, the funding is intended to see the
democratic ideal realised, and this addresses the fact that the government struggles
for control of the state and accommodates the value of self-determination by the
pursuit of genuine rule by the people. However, with such an approach, flexibility is
retained for all involved when it comes to identifying whether the democratic ideal is
in fact being pursued.

A final point on international actors and democracy in Sierra Leone, relates to the
internationally staffed Special Court for Sierra Leone. Established by agreement
between President Kabbah and the UN Secretary General in 2000, to bring to justice
those who bear the greatest responsibility for grave crimes committed since
November 1996, the Court has at least one decision in which democracy has been
accorded a significant role. In the cases of two pro-government C ivil Defense Forces
(CDF) leaders, Fofana and Kondewa, the Trial Chamber of the Court accepted the

fact of a motive in support of democracy as reason for leniency in sentencing for war

109 . / -
Poverty Reduction Arrangement, p. 4, op. cit., fn. 108.
''* Embassy of the United States of America, Freetown, Sierra Leone, 15 July 2003, Press Release.

“The People of the United States of America Contribute Over $272 Million USD to the People of
Sierra Leone in 2003’ (on file with author).
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"' The Appeals Chamber, on the basis that international humanitarian law

crimes.
excludes considerations of political motivations as relevant for breaches of the law.
rightly overturned this approach.1 12 But the fact that the Trial Chamber allowed itself
to be persuaded by the pursuit of democracy, in a situation where it should have no
relevance is further testament to the ability of a connection with the pursuit of
democracy to help present even the most dubious of activity as worthwhile,
regardless of treatment as a legal or political concept.

In sum, the international actors involved in the reconstruction of Sierra Leone
clearly acknowledge how the pursuit of democracy is an essential element for
justifying and engendering international acceptance of a process, which, because of
the lack of an independently effective domestic government, does not sit well with
the right to political independence. Nonetheless, democracy is treated as a loose
political concept, easily satisfied. And, accordingly, the otherwise ineffective
government is treated as if it were effective, in terms of being a complete
embodiment of the will of the state and its people, and thus not subject to any more

regulation and accountability of its conduct than any other established government.

What this signifies for future efforts is turned to in the conclusion.

7. Conclusion

The context in which the assistance model arose in Sierra Leone gave one good
reason to expect the potential for a legal approach to democracy linked to self-
determination, as a basis for regulation and accountability, to have been adopted.
This would have been in the interests of better accommodation of the value of self-
determination, which democracy as a political concept does not guarantee. The
government saw how vital democracy was for international acceptance of the
process, it was well aware of a history in which democracy had been abused by those
in authority as a facade for authoritarianism, still it did not seek to encourage legal
regulation and accountability of the pursuit of democracy. Likewise, the international
actors emphasised how it was the commitment of Kabbah to democracy that justified

his being put in control of the state. But there was no effort to suggest that the fact

W pposecutor v Fofana and Kondewa, SCSL-04-14-T, Trial Chamber. Judgment On The Sentencing

Of Moinina Fofana And Allieu Kondewa, 9 October 2007, para. 91 and para. 94. 0
2 pposecutor v Fofana and Kondewa. SCSL-04-14-A. Appeal Judgement, 28 May 2008, paras. 530-

535.
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that his effectiveness was dependent on international actors required regulation and
accountability of the pursuit of democracy.

In such a context, regulation of democracy should not be seen as an insult to the
government, rather it is about setting an example/precedent for future efforts where
the government that is supported on the basis of a promise of democracy might not
be so committed to the democratic ideal. Where there is a conflict between the
democratic ideal and peacemaking objectives, these can be accommodated on the
basis of reasonable exceptions. Moreover, the point is not to seek to remove
governments from office, although this would be an ultimate possibility if there were
persistent neglect while the government remained dependent on international actors
for effectiveness. Rather, the point is to provide a basis for ensuring that there is a
commitment to the democratic ideal, which, as has been stressed throughout this
study, is what excuses the neglect of political independence by addressing the value
of self-determination. The importance of this point is illustrated by the fact that the
International Crisis Group (ICG) felt it necessary to urge the international actors in
Liberia to do more to reconstruct the state before an elected government was in
place. The implication being that, on the basis of the consent of the warring factions,
the international actors had free reign until an elected government, regardless of its
effectiveness, would have the discretion to reconstruct as it pleased and might not be
so compliant with the wishes of ICG; including wishes such as the importance of the
strive for the democratic ideal.'"?

Moreover, in relation to Haiti from 1994, the international actors that kept Aristide
in power had no basis to challenge his authority, regardless of their providing
effective control. If it had been clearer from the start that Aristide’s authority, as a
matter of international law, was dependent on striving for basic standards of
democratic governance, this could have been relevant in 2004 when international
involvement again appeared to be necessary. This is because it would have provided
some grounds for explanation as to why a government, deserving of support in 1994,
was required to step down in 2004. Of course, the lack of an international military
presence keeping Aristide in power in 2004 would not have permitted a direct
challenge to his authority on the basis of the proposal of this study. Instead. such a

challenge could have been based on the inability to exert effective control of the

13 |nternational Crisis Group (ICG), ‘Liberia and Sierra Leone: Rebuilding Failed Stgt_cs’. (8
December 2004) Crisis Group Africa Report No. 87 p. 1. available at <http: Www.CrisISEroup.org>.
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territory, coupled with a history of lack of commitment to the democratic ideal. The
international actors in question, however, without the proposed law, could not rely
upon this explanation without appearing inconsistent. This is because they had made
the same ineffective government effective in 1994, without indicating any legal
criteria for democratic governance. Some evidence of democratic credentials, in the
form of an electoral mandate, had appeared sufficient, but Aristide also had this in
2004.

By not grasping the opportunity in relation to Sierra Leone, a chance was missed
to set in process legal development that would have served to better ensure the value
of self-determination in subsequent examples of state reconstruction without an
independently effective domestic government. Thus, in relation to the Somalia
circumstances, noted in Chapter 6, it seems unlikely that, if the transitional
government were to be put in authority by a large-scale international military
presence, the authority of the government could be legally challenged if it failed to
pursue its promise of democracy in any meaningful sense; despite that this would be
the central excuse for international involvement in neglect of the right to political
independence.

Thinking more generally, there is clearly reason to suspect that the positing of
democracy, if not supported by a real commitment to realisation of genuine
democracy, may not be able to galvanise international acceptance of processes which
neglect political independence in the way that the assistance model and the other
examples of state reconstruction have been argued, by this study, to do. Legal
regulation and accountability of the democratic excuse is one means by which the

commitment of all involved can be demonstrated.
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Conclusions

In the light of the significance of the preservation of the right to political
independence for the UN system, and that traditional international legal doctrine
requires an independent effective domestic government for embodiment of the rights
and obligations of the state and its people in international law, this study asked: how
does the practice in each of the three paradigms relate to the right to political
independence of the target state and its people? To the extent that the legal
justifications do not sufficiently address the right to political independence. what
explains international acceptance of the approach? And, does this involve
international legal development?

Answers to these questions have been gleaned through analysis of prominent
examples of the three paradigms for large-scale international involvement in state
reconstruction: occupation, international territorial administration, and the assistance
model. Despite the range of contexts and approaches, analysis of practice under the
three paradigms in one study was based on the common theme of significant changes
in the state and civil infrastructure, such as the redesign of the economic system,
being made possible by international involvement, without anything approaching an
independently effective domestic government to make the choices. This basic
commonality is central to a number of strands of argument that run throughout the
study and provide the foundation for the main thesis: when there is no independently
effective domestic government, there is a need for greater international legal
regulation and accountability of those that exercise the right to decide for the
purpose of state reconstruction, to compensate for the lack of assurance that the
process reflects the wishes of the state and its people, an aspect that threatens the
core UN system values of self-determination and international peace. The strands of
argument reflect key findings in response to the primary research questions, and can
be identified by the headings of legality, projection. reality, and potential. These

pages of conclusions will set out these findings and consider some of the

implications.

1. Findings



A. Legality

In terms of legality, valid state consent is possible because of the power of
international recognition as evidence of the status of a government in an international
legal sense to override the requirement of traditional international legal doctrine that
legal status is dependent on a display of independent effective control. International
recognition, however, is subjective and thus offers no guarantees about the
attachment of the government to the will of the state or its people, thus significantly
reducing the extent to which state consent reconciles practice with political
independence. A chapter VII resolution provides legality because member states of
the UN have waived the right to complain about an infringement of their rights in
international law in respect to activity within the powers of the Security Council
under this heading. It does not, then, reconcile the practice with the right to political
independence. While legality is an essential part of wider international acceptance, it
does not appear, on its own, sufficiently considerate of the right to political
independence to explain international acceptance. In this respect. the extent to which
other facts reconcile the international involvement with the right to political

independence is of vital importance.

B. Projection

The consensual basis and domestic elements in the government, in most of the
examples, help provide some consistency with the right to political independence,
but are far from convincing. Thus how the attendant values of self-determination of
peoples and international peace have been addressed is of central importance for
international acceptance. Endorsement of the practice in a chapter VII resolution
helps engender the view that the practice is necessary for international peace, but it
says nothing of the value of self-determination. The value of self-determination is
important in its own right but if neglected also risks sparking international contflict.
With legality in place, it is argued that it is the pursuit of democracy that is the
central element which engenders international acceptance of practice in neglect of

the right of political independence. This is because the pursuit of democracy portrays

the governance, when not by an independently effective domestic government. as

intended to realise genuine rule by the people. The pursuit of democracy thus takes
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the focus in relation to self-determination away from ‘keep out’, as counselled by the
right to political independence, to the means of exercising self-determination.
Moreover, the pursuit of democracy is also important for discrete aspects of the

process related to international peace, such as the peacemaking process.
C. Reality

Democracy, in practice, is pursued as a loose political concept; this retains flexibility
for all involved in governance. What it lacks is a basis for regulation and
accountability of those that are entrusted with the right to decide on change and
development of state and civil infrastructure on the basis of their commitment to
democracy. This is argued to be an insufficient substitute for the right to political
independence when core UN system values of self-determination of peoples and
international peace are at stake, on the basis that there is little to prevent democracy
being treated as a mere platitude by those who legitimate their authority through it. If
we are to accept this approach as sufficient excuse for the neglect of political
independence, as actually providing something like genuine rule by the people, then,
as well as free and fair elections, there are basic standards of governmental conduct,
as indicated in the emerging consensus on democracy as a human right, that must be

realised.

D. Potential

It is argued, in the interests of the values at stake, that the practice could be improved
if democracy was treated as a legal concept as part of the legal right to self-
determination. This might utilise the emerging consensus on democracy as human
right. As part of the right to self-determination, democratic reconstruction would be
seen as a required element for the exercise of the right to political independence in
circumstances of a lack of independent effective governance. It would also introduce
a set of rights and obligations with much more purchase than democracy as human
right is able to provide. This is because it would be the basis of the government’s
authority, whether already elected or pursuing elections. as such it would provide the
basis for challenge to that authority if the required elements were not adhered to.

This is unlike the situation with democracy treated as a stand alone human night,
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which imposes obligations but comes with little impetus for enforcement in light of
the nature of international human rights law. With reasonable exceptions in the
interests of international peace and a high standard of persistent neglect for the
authority to be challenged, this proposal would provide a legally bounded flexibility
in contrast to the complete flexibility which exists when democracy is treated only as
a political concept. It would, perhaps most importantly, encourage the questioning of
the conduct of governments that cannot be described as independently effective
domestic governments, because it would make explicit that the authority is because

of the pursuit democracy, understood as more than just a promise of elections.
2. Implications

This study has indicated the failings of the current approach to state reconstruction
without an independently effective domestic government in relation to the right to
political independence. It has also suggested how it could be improved in relation to
the attendant values of self-determination and international peace through the
development of new law. Such findings should make international actors realise that
the framework for new law is available, and that it is needed, especially if the
projection that the practice remains consistent with the legal structures and political
values which underpin the inter-sovereign relations paradigm of the international
system is to continue to engender international acceptance. Furthermore, particular

elements of the findings also have wider implications for international law.

A. The Persistent Possibility of State Consent

If international actors want to find a way into a state without an independently
effective domestic government, in a manner which will not be deemed wrongful
under international law and at least maintain a degree of consistency with the right to
political independence, the examples investigated indicate that state consent is the
answer. Where there is no effective government. international recognition will
readily evidence that a government has the international legal status and
consequently the competence to consent to large-scale international involvement in
the process of state reconstruction. Accordingly. state reconstruction has only taken

place with some form of consensual basis. however inadequate this may be as a
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representation of the will of the state and its people in relation to the right to political
independence. The present situation in Somalia, where an un-elected government
awaits a massive international military presence to put it in a position to reconstruct
the state along democratic lines, is perhaps the most striking instance of how
international recognition can essentially accord status to a government with little
tangible basis for its claim to represent the state or its people.

As was noted in Chapter 1, the doctrine of jus cogens means that, at least, *a treaty
is void if, at the time of its conclusion, it conflicts with a peremptory norm of general
international law.”! This is to protect the values and interests that are fundamentally
important to all of international society, or in the words of the Vienna Convention
‘the international community of states as a whole’,? and it does so by preventing a
state from entering into a contract to achieve what it could not do unilaterally. The
legal principle of a right of all peoples to self-determination has been identified by an
increasing number of scholars as a norm of jus cogens.’ Once one starts thinking of
the right to self-determination as applicable beyond the colonial context, however,
such an idea becomes much more unlikely in light of the potential significance of the
status of jus cogens and the uncertainty which surrounds the substance of the right of
self-determination. Still there are those that strongly state that the right to self-
determination has a status of jus cogens beyond the colonial context and that it
includes a right to democracy.* While one might worry that this appears to be the
type of inflationary argumentation of which Weil has warned,’ the practice that has
been addressed in this survey strongly supports a view that the principle of a right to
self-determination does not have peremptory status beyond the colonial context. This
is on the basis that it is a not a matter of fundamental importance for ‘the
international community of states as a whole’, because, if it were, surely there would
be greater interest in who can exercise the rights to decide found in the legal doctrine
of self-determination. It is simply not consistent for a legal norm to be signaled out

as one for which there can be no derogation, because of its vital importance for “the

' VCLT, Article 53. _
2VCLT, Article 53, see also Prosecutor v. Anto Furundzija, No. IT-95-1 7/1-T10, Trial Chamber,

Judgment, 10 December 1998, paras. 155-157: J. Frowein, ‘Jus Cogens’. (1984) 7 EPIL ‘329.
3 See, e.g., M. Shaw, Title to Territory in Africa (1986) 91; A. Cassese, Self-Determination of
Peoples. A Legal Reappraisal (1995) 171-172. -

‘ See, ¢.g., A. Orakhelashvili, *The Impact of Peremptory Norms on the Interpretation and
Application of United Nations Security Council Resolutions’, (2005) 16 EJIL 59 at‘sl :

S P. Weil, ‘Towards Relative Normativity in International Law'. (1983) 77 AJIL 415.
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international community of states as a whole’, and then for it to be overcome through
some international recognition, and then consent, of a government that lacks any
meaningful attachment to the will of the state and its people.

The ease with which state consent can be obtained is also troublesome for those
who advocate a jus post bellum to regulate, in particular, the reconstruction of a state
after conflict.® This is because state consent serves to bring international involvement
within the internal affairs of the target state. Thus international involvement is
shielded from the eyes of international law, so to speak, by the same sovereignty, the
same right to political independence, the preservation of which has been a key
concern of this study. One need only contrast the attention given to the
reconstruction of Iraq when still formally occupied with the complete lack of
comment on how the reconstruction proceeded under a selected Iraqi government,
which consented to the large-scale international involvement, to understand the
power of consent in this respect. By identifying the inadequacy of the consensual
basis in relation to the right to political independence, this study provides a basis for
piercing the veil of sovereignty that the consensual basis sustains, and for arguing for
regulation and accountability of all involved.

The responsibility to protect doctrine, as advocated by ICISS, envisages
intervention and rebuilding without a consensual basis as a response to immense
human suffering. It was recently observed by Wills that the nature of the
responsibility after intervention, including the responsibility to rebuild, is not
addressed adequately in the Report. Wills has therefore indicated the need for
clarification of: ‘what are the legal responsibilities of the forces that have been sent
to provide protection and what are the legal responsibilities of the state or
organisation that sent them?’” In practice, on the basis of this study, one finds it hard
to imagine that the interveners would not, as soon as thoughts turn to reconstruction,
select a government to consent to the international involvement and administer the
reconstruction process. Thus projecting the process as an internal matter, and.

consequently, helping to avoid calls for the development of international law. One

®See, e.g.. C. Stahn, Jus ad bellum’, jus in bello' . . . 'jus post bellum? -Rethinking the Cpnception of
the Law of Armed Force’, (2006) 17 EJIL 943 B. Orend, ‘Jus Post Bellum: Thg Perspective of a Just-
War Theorist’, (2007) 20 LJIL 571; K. Boon, ‘Legislative Reform in Post-conﬂ|c§ Zones: Jus Post
Bellum and the Contemporary Occupant’s Law-Making Powers’. (2005) 50 AM(cGill LJ 285.

7. Wills, ‘Military Interventions on Behalf of Vulnerable Populations: 1_‘he ‘Legal Rcsporlsnbllntlcs of
States and International Organisations Engaged in Peace Support Operations’, (2004) 9 JCSL 387 at

388.



also imagines, on the basis of this study, that such a government would decide to
pursue democratic reconstruction, thus at least suggesting accommodation of the
value of self-determination put at risk by a process inconsistent with the right to
political independence.

B. The Pursuit of Democracy as a Freely Chosen Political Concept

The examples addressed by this study span some 20 years. So for 20 years, when an
independently effective domestic government has been absent, democracy has been
the substitute, the device for legitimising the entity that has made the choices about
how the reconstruction should proceed. Over such a period of time, amidst the
debate in international law about the emergence of a legal concept of democracy. it
would be reasonable to expect that there would be some signs of adoption of a legal
concept of democracy. Yet the developments that have been identified, by way of the
emerging consensus on democracy as a human right linked to the right to self-
determination,® have been found by this study, which has searched for opino juris,
not to have lead the international actors involved in state reconstruction to believe
that they were legally bound. Instead, in all the examples, the democracy pursued has
been chosen in act of self-determination and treated as a political concept. The
potential for a legal concept of genuine democracy linked to the right to self-
determination, to provide a basis for regulation and accountability of the democratic
excuse for neglect of political independence has been shunned. This finding is not
affected by the fact that some scholars, of the opinion that democracy has already
crystallised as an international legal concept in the normal run of things, have
suggested that a legal concept of democracy did apply in the examples addressed by
this study.’

The complete lack of belief in legal obligation attaching to the use of the term
democracy. on behalf of all those involved in state reconstruction, clearly does not
support the development of a legal concept of democracy in the normal run of things.
Not least because, in the normal run of things, there is the additional difficulty of the

implications that a legal concept of democracy linked to the right to self-

® See, e.g., T. Franck, ‘The Emerging Right to Democratic Governance’ (1992) 86 4JIL 6.
®See, e.g., L. Carlowitz, ‘UNMIK Lawmaking between Effective Peace Support and lntgma] Self-
Determination’, (2003) 41/3 Archiv des Vélkerrechts 336 at 360-364; G. H. Fox. Humunitarian

Occupation (2008) 155.
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determination would carry for effective but undemocratic domestic governments.
But, most significantly, this finding also reveals how what may amount to little more
than rhetoric has been able to sustain international acceptance of a practice that
challenges the cornerstone of the international system, political independence. for a
considerable period of time. This relates to the fact that if international actors do not
perceive a ‘need’ for new law then it will not be created.

If, however, in the future, in the absence of an effective government, the pursuit of
democracy is not treated as a legal concept linked to the right to self-determination,
there is the risk that the hortatory utility of democracy to suggest genuine rule of the
people, and thereby convince that the international involvement is in the interests of
the value of self-determination, will be lost. At the moment, when democracy is
posited, there is still a reasonable expectation that it is something like the democratic
ideal, with respect to both procedure for government identification and substantive
standards of conduct, which the international actors are committed to helping realise.
However, should the view start to form that democracy is simply a palliative for the
neglect of political independence — through a pattern of lack of commitment to the
democratic ideal — such power will naturally diminish. The adoption of the legal
proposal of this study will not only help confirm the commitment but it will also
provide a basis for challenging the authority of governments that the international
actors keep in power in order to reconstruct the state. The idea is not to seek to
remove the government, but to encourage the continued pursuit of the democratic
ideal by having removal from authority as an option should there be persistent
neglect of the legal standards.

This call for a legal approach to democracy linked to the right to self-
determination is not meant as challenge to the argument that peace-making must be
treated as a political process. This is the idea that ‘international peacebuilding efforts
should focus on those factors that allow stable political processes to emerge and
flourish.”!® ‘Hence, international peacebuilders should not focus primarily on
prescribing or operating specific political structures but on facilitating or enforcing
the conditions that constitute an appropriate context for these structures to emerge.’ '

But the call of this study does require, in the interests of the value of self-

9 E M. Cousens, C. Kumar, and K. Wermester, Peacebuilding as Politics: Cultivating Peace in
Fragile Societies (2001) 183.
" Ibid., p. 184,
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determination, that, while there is no independently effective domestic government
and effectiveness is dependent on large-scale international involvement, the
government which is supported, with reasonable exceptions to accommodate
concessions in the peacemaking process, strives to realise the emerging consensus on

democracy as a legal concept.

C. The Disappearance of the Right to Political Independence in State

Reconstruction

Is large-scale international involvement in state reconstruction evidence that state
sovereignty is losing meaning as an ordering principle of international society? The
fact that, across all the examples, there is a consensual aspect indicates that formally,
at least, state sovereignty is still seen as something that must be respected. Still,
when one looks more closely, it is evident that, because of the lack of independent
effective domestic government, there is little actual meaning left in the right to
political independence in these examples. Why, then, retain the pretence?

Chandler sees the desire of international actors ‘to preserve the formal trappings of
sovereignty’ as a consequence of the contradictory desire to intervene but to avoid
political responsibility.'?> Undoubtedly, international actors might prefer not to incur
responsibility for their actions. However, one can also see it as an inevitable result of
how international law develops in an ad hoc fashion pursuant to the ‘needs’ of states
rather than in pursuit of some blueprint for international order. As a decentralised
international legal system there is a need for states, as the basic unit, to have
effective governments if international law is to retain its efficacy. Without effective
governments there is no chance of a state fulfilling its international obligations.
Logically, then, international law should defer to effectiveness. Indeed, once upon a
time it largely did. A turn to ethics has, however, taken international law ever further
away from effective realities. The right of peoples to self-determination is a central

feature of this turn, so much so that it is the explanation for why ineffective states

remain sovereign states.

‘2D, Chandler, Empire in Denial: The Politics of State-building (2006) 40, see, simila{ly. 0.
Schachter, ‘The Decline of the Nation State and its Implications for International Law", ( 1997) 36
Columbia Journal of Transnational Law 7 at 19.



The importance placed in the right to self-determination by international society
and the need for states to be effective for the efficacy of international law collide in
the context of state reconstruction. Its importance in its own right and as an ordering
principle signifies that international actors are not able to simply abandon the right to
self-determination and assume responsibility for the target territory and its people.
Rather they must try and present the reconstruction process as consistent with the
right to self-determination. The ease with which state consent can be obtained is one
element which allows this; the other core element is the pursuit of democracy. So
while the right to political independence is in fact hardly satisfied. there is the
projection that both it and the attendant values are satisfied. If this compromise is
going to continue to engender international acceptance, given the importance of the
right to political independence for international order, then states, and scholars who
advocate greater levels of international involvement in ineffective states,'> would be
well advised to consider the suggestions of this study in relation to regulation and
accountability of the democratic excuse. If not, then, those international actors
involved will likely find that their conjuring trick of balancing state reconstruction
with the target state and its people’s right to political independence will one day fail

to convince both the domestic and the wider international audience.

'’ See, e.g.. S. D. Krasner and C. Pascual, *Addressing State Failure'. (July/August 2005) 84 Foreign
Affairs 153.
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