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SUMMARY

The aim of this thesis is to assess how far trial
on indictment in nineteenth century England conformed to
.- the present day concept of a fair trial.

What by contemporary .English standards are
considered the essential elements of a fair trial the

thesis deduces from current statute and case law. Having
identified these elements it attempts to discover how
far they were present in the nineteenth century system.
The analysis broadly follows the chronology of the trial
itself, with particular attention paid to legal aid, the
campaign to abolish the rule rendering prisoners and
their spouses incompetent as witnesses in their own
defence, and appellate remedies. The conclusion reached
is that, although at the start of the nineteenth century
the trial system £fell well short of the twentieth
century model, by the century's end it had (except in
relation to legal aid and appellate remedies) moved much
closer to it. |

For its analysis of the trial system the research
draws upon eighteenth and nineteenth century law texts
supplemented by evidence as to trial practice gleaned
from contemporary reports of trials (in particular the
reports in The Times, the Central Criminal Court
Sessioné Papers and Legal Journals), legal memoirs and
biographies, and unpublished material in the Public
Record Office and elsewhere. The most important single
unpublished source consulted has been the notebooks
which record the reserved criminal cases which came
before the Common Law judges between 1785 and 1828.
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Reports of Royal Commissions, and Select Committees,
draft Bills and the Reports of Parliamentary Debates
(supplemented by articles in newspapers and journals)
have provided the raw material upon which the account

given of the reforms made and attempted during the
century is based.
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INTRODUCTION : S

'How men were tried. There is no better touchstone
for a social system than this question’

Marc Bloch, Feudal Society.

At common . law trial on indictment was the
trial by a petty jury of twelve of an accusation of .
crime (indictment) brought by & grand jury or jury.
of presentment.

The roots of the system lie in the twelfth and
thirteenth centuries. Juries of presentment date
back to at least the assizes of Clarendon 1166 and
Northampton 1176 (which required the
representatives of each hundred and township to
present to the King's Justices the names of those
suspected of crime). The petty or trial jury, on
the other hand, was an expedient devised in the
thirteenth century to £ill the gap caused by a
Papal ban upon what until then had been the normal
mode of trying suspects, namely the ordeal [1].

At first, trial juries were drawn from the
ranks of the presenting jurors attending before the
royal Justices, and, like presenting Jjuries, were
expected to act of their own knowledge. In 1352,
however, the accused was given the right to object
to the presence of an indicting juror on the trial
jury [2]. Also (and this development is difficult
both to date and trace) the practice grew up of
allowing the Crown to call witnesses to inform the
jury. The size of the trial jury had early been set
at twelve. By the mid-fourteenth century it was
also a requirement that its verdict be unanimous
[3]. At some unknown date between the thirteenth

and mid-fifteenth centuries, the rule arose that
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the accused could challenge upto thirty-five jurors
peremptorily and an unlimited number for cause [4].

By the sixteenth century, although 'a jury
might still act upon its own knowledge (a rule
affirmed a century later in Bushell's case (1670)
[5] and not rooted out of our law until the early
nineteenth century [6]) the evidence of witnesses
was the material upon which jury verdicts were now

principally based. And to ensure that there should
be no shortage of such material, statutes of Philip

and Mary [7] required magistrates in felony cases
to examine prisoners and their accusers, and to
write down the material portions of what they said
for use subsequently at trial.

With the use of witnesses to prove the
allegation against the accused, trial on indictment
had by the sixteenth century bequn to assume its
modern shape. The first detailed account we have of
trial procedure comes from this period [8]. The
indictment is found by a grand jury of twenty-three
after hearing the Crown witnesses. The accused is
arraigned upon it. If he pleads not quilty and puts
himself on his country (i.e. agrees to jury trial)
a jury is empanelled to try him. If he refuses to
plead. (or having pleaded not quilty refuses jury
trial) he is put to the peine forte et dure (i.e.
pressed by weights until he either agrees or
expires). The jury having been empanelled, the
evidence for the Crown, upon whom the proof lies,
is gone  through. First, the magistrates'
examinations of the accused and the witnesses
against him are read. Next the Crown witnesses are
called. They testify on oath. Of their evidence the
accused has had no forewarning. He is allowed no
counsel to defend him. Lest he detect a flaw in it
he is refused a copy of the indictment. There are
no rules of evidence. The accused is not always



confronted by the witnesses who speak against him. .
Confessions, obtained by torture from the accused
himself or his accomplices, are not only admitted
in evidence but regarded as particularly cogent
proof. The accused cannot himself give sworn
evidence nor can he call witnesses. For his defence
he is obliged to confine himself to disputing with
witnesses and the prosecutor, during the course of
which altercation he may be questioned both by the
judge and prosecuting counsel. After the judge has
heard enough he charges the jury, and then proceeds
to hear the next case. After they have heard two or

three cases the jury will consider their verdicts
in them.

The seventeenth century saw important changes
in the system. The use of torture was discontinued.
The ban on the accused's calling witnesses was
relaxed; by mid-century he was allowed to call
witnesses (although not to have them sworn). After
the Revolution of 1688 the pace of reform
increased. In 1695 [9] the practice in treason
trials was drastically modified, the accused being
granted the right to counsel, to a copy of the
indictment, and to have his witnesses sworn. Also
the judges, determined that there should be no
return to the judicial bullying of prisoners which
had been so prevalent under Scroggs and Jeffreys,
now prohibited all interrogation of the accused
[10] (a protection which also had the consequence
of rendering him incompetent to testify in his own
defence). From around the same period we have the
outlines of a hearsay rule [1l1].

During the eighteenth century the process of
reform continued. In 1702 prisoners accused of
felony were given the. right to have their
witnesses sworn [12]. By about 1730 judges were
also starting to allow them the help of counsel in



questioning witnesses [13]. Evidential protection
for the accused increased. By 1750 it was fast
becoming a settled rule that a confession obtained
by improper inducement was not to be left to the
jury [l14), and a settled judicial practice to warn
juries against convicting on unconfirmed accomplice
evidence [15]. In 1772 the peine forte et dure was
abolished [16]. Henceforth refusal to plead was to
be treated as equivalent to a plea of gquilty.

At the beginning of the nineteenth century,
which is the period with which this Thesis 1s
concerned, there was much complacency about the
trial system. English criminal procedure was spoken
of by.native and foreigner alike as liberal, tender
to the prisoner [17]. One doubts, however, whether
present day accused would have viewed it in this
light; its shortcomings were too numerous for that.
As Glanville Williams puts it:-

'Until one dips into legal history it is hard
to realise how recent is our present notion of
justice to the accused person and a fair

trial.' [18]

A jurist looking at present day English law as
to trial on indictment might, given the adversarial
nature of our system, identify the following as

basic to the concept of a fair trial:-

(i) an impartial and legally trained 3judge
[19] and an impartial jury [20];

(ii) the accused's right to Dbe legally
represented at his trial [21], to have
unrestricted access to legal advice and
assistance if in custody awaiting trial,
and to have the State pay for such advice
and representation if he is too poor to

do so [22]);



(1ii)

(1v)

(V)

(Vi)

(vii)

(viil)

(ix)

(x1)

fxii)

notice to the accused in advance of trial
of the case he has to meet [23];

the allowance to the accused of adequate

time to prepare his defence [24];

disclosure to the accused pre-~trial of
any ‘unused material' in the possession
of the prosecution [25];

protection of the accused against
prejudicial pre-trial publicity [26];

full opportunity for the accused to test
and challenge the evidence called by the
prosecution , if oral, by —cross- -
examination, or by other means if in
documentary form (27];

full opportunity for the accused to
answer the charge he faces by himself
giving evidence and by calling witnesses;

the right of the accused to the last word
with the jury [28];

full and adequate direction of the jury
by the judge as to the relevant law;

-~ a built in safequard against wrongful

conviction in the form of a requirement
that Crown prove its <case Dbeyond
reasonable doubt;

the right of the accused, if convicted,
to appeal such conviction [29].



The rules of evidence may also be seen as part
and parcel of a fair trial [30]}, but many of these
rules, some laid down in the nineteenth century,
are now being challenged, for example the
requirement of a corroboration warning in respect
of the evidence of an accomplice giving evidence

for the prosecution, and the evidence of a victim
of a sexual offence.

This Thesis seeks to discover how far trial on
indictment in nineteenth century England conformed
to the present day concept of a fair trial, and
whether the reforms effected during the century
had, by 1900, made any significant improvement to
the lot of the accused. At a time when some of the
evidential rules 1laid down in the nineteenth
century are under attack or are being reconsidered,
it is .salutary to examine the period in which these
rules were created, and to ask how the present day
situation is so different that they are no longer
required or need modification?

The approach adopted is to examine the
protections which nineteenth century law conferred
upon the accused, the handicaps to which he was
subject, and the extent to which these protections
and handicaps were during the century variously
added to, expanded, reduced and abolished.

In its analysis of the situation of the
accused, the Thesis follows the chronology of the
criminal process. After an introductory chapter
describing in outline the nineteenth century
English criminal justice system, it examines first
how far an accused awaiting trial was able to
prepare his defence and was protected against
prejudicial publicity. It turns next to the trial
itself. The role and character of the nineteenth
century judge, the character of juries, and legal



representation for prisoners are all examined. The
focus then switches to the rules of criminal
procedure and evidence, the subjects considered
under this head being the grand jury, criminal
pleading, arraignment, the weapons available to an
accused wjfth which to attack the prosecution case,
the means available to him of getting his version
of events before the jury, the protective shield
thrown around him by the law of evidence, and
lastly the physical hardships inflicted on both

prisoners and Jjuries during trial. Finally,
appellate remedies are examined.



CHAPTER 1

AN OVERVIEW OF THE NINETEENTH CENTURY CRIMINAL
JUSTICE SYSTEM

(a) Classification of offences

Of major importance 1in nineteenth century
criminal procedure was the classification of
indictable offences into treasons, felonies, and
misdemeanours. The accused's right to bail, to
counsel, to a copy of the indictment and jury
panel, his right of Jjury challenge, the mode of
prosecution, the number .of offences which could
lawfully be charged in the indictment, whether the
trial was by common or special jury, the penalty
which the accused would suffer on conviction and
the prosecutor's right to costs after such
conviction, all depended upon the legal category
into which the offence charged fell.

Treason, the essence of which was breach of
allegiance, was of two kinds - high treason (breach
of allegiance to the King) and petit treason
(defined by the Treason Act, 1351 [1]) as ‘'when a
servant slayeth his master, or a wife her husband,
or when a man secular or religious slayeth his
prelate to whom he owed faith and obedience'). It
was capital, and involved forfeiture of lands and
goods, and for men (and until 1790 for women also
[2]) an aggravated form of death penalty. Petit
treason was abolished in 1828 [3], such offences
being reduced to the rank of murder.

Felonies were offences punishable by death
(only petty larceny was non-capital), forfeiture of
goods to the Crown and escheat of lands.
Prosecutions for felony could be by either appeal



or indictment. Appeal was an ancient mode of
prosecution in which trial was by battle. Well nigh
obsolete since the end of the medieval period, it
had survived as a means by which the relatives of a
deceased could still harass one who had been tried
and acquitted of his murder. In 1819 an attempt to
use it for just this purpose [4] led to its speedy
abolition by statute [5]. In the early common law
the list of felonies had been short - homicide,
rape, arson, robbery, burglary, housebreaking and
larceny - but by 1800 it had (due largely to the
fondness of eighteenth century Parliaments for the
capital penalty) swollen to over two hundred ([6].
Not all those capitally convicted were, however,
executed. The Crown had the power, 1liberally
exercised in practice, to commute the death penalty
to some lesser sentence such as transportation,
whilst for some felonies the accused could escape
hanging by pleading benefit of clergy.

Misdemeanours were offences less than felony.
They were not capital nor did they involve
forfeiture of = property. The punishment for
misdemeanour at the start of the century ranged
from imprisonment, to the pillory, whipping (also
commonly imposed for the felony of petty larceny),
and the fine. Prosecution for misdemeanour could

be either by indictment or by information laid in
the King's Bench.

(b) Police, prosecutors, and deterrence

At the start of the century, England lacked an
efficient police force. The basic policing unit was
the parish, responsibility for keeping the peace
and catching wrongdoers resting with the parish
constable. Elected annually the constable was
unpaid, and those unlucky enough to be appointed
often employed deputies to perform their duties for



them. In towns there was commonly a paid watch to
supplement the efforts of the constables. London
had a more elaborate syétem of watch than other
towns, but there was no organisation covering the
whole area. In the event of outbreaks of major
disorder the magistracy could swear in special
constables or, as a last resort, call in the
militia, or the army [7]. The system was
essentially amateur and hopelessly inadequate.

As for prosecuting criminals, this was
regarded as a private rather than a public
responsibility -

'a matter for the victims themselves or for
other private 1individuals who could Dbe
persuaded to take a sufficient interest in the
matter.' [8]

To encourage men to prosecute the law offered both
rewards and immunities. A number of felony statutes
offered prosecutors a pardon and a reward ranging
from £10 to as much as £40 depending on the crime.
In addition, the Home Office regularly offered sums
for the detection and prosecution of criminals. So
too did parishes, boroughs, associations for the
prosecution of felons, banks and insurance offices.
A criminal caught red-handed would commonly be
wooed with promises of immunity and a share of the
reward money to name and give evidence against his
accomplices. There was an obvious potential for
abuse. It was not unknown for men to be entrapped
into or even falsely accused of crime so that a
thieftaker could <claim the £40 Parliamentary
reward. McDaniel's case (1756) [9] had been the
most notorious case of this kind but it had its
nineteenth century counterparts [10]. The syst\em
also led to a heavy dependence upon accomplice
evidence to secure convictions.
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To deter the would-be criminal the law relied
upon savage punishment.

By mid-century the picture was much changed.
Thanks to Peel the metropolis now had a

professioﬂal police force, and so too did some
boroughs and counties [11], and the day when all
would do so, although not yet arrived, was not far
off. The country still lacked a system of public
prosecutors, but prosecutions were now increasingly
overseen by either police, or publicly employed
solicitors, and financed out of public funds. In
1879 a Director of Public Prosecutions would be
appointed [12], albeit with limited powers. Rewards
were now of far less importance than at the start
of the century. In 1818 the fixed Parliamentary
rewards in felony had been replaced by rewards
granted at the court's discretion [13]. As for Home
Office offers of rewards  and pardons these had in
1850 only a limited life span ahead of them. In the
1880s their use would be discontinued altogether
because of the meagre results they were, by then,
vielding in terms of the detection and conviction
of criminals [14)]. Finally, in <the matter of
punishment the law was becoming more humane. The
number of offences capitally puniéhable showed a
huge decrease - in 1861 it stood at just four.
Transportation was in decline, and in 1867 would
end altogether. The pillory had gone by 1837 [15].
whipping had been abolished as a punishment for
women in 1820 [16)]. In 1861 it would, with some
exceptions, be abolished as a punishment for males
over sixteen [17] (only to be restored a year later
by the Garrotters Act [18] for offences of robbery
with violence). For most indictable offences the
punishment was now usually imprisonment in one of
its various forms or gradations.

11



(c) The courts

The courts having Jjurisdiction to try
indictments at the start of the nineteenth century

were essentially those swept away by the Courts
Act, 1971.

The first tier courts were in London the 0ld
Bailey, in England outside London the Courts of
Assize, and in Wales and Chester the Courts of
Great Sessions. To this 1list can be added the
Court of King's Bench which, despite possessing a
very wide criminal jurisdiction [19], in practice
tried cases of high misdemeanour but little else.
Between them these courts tried all capital cases
as well as a share of the non-capital felonies and
misdemeanours. In 1800 the number of 0ld Bailey
Sessions was eight per year. The Great Sessions and
the Assizes were, save in the northern counties,
held twice a year. In the event of an outbreak of
major disorder between Assizes judges could be sent
out under a Special Commission to try offenders.

The second tier courts were the Courts of
Quarter Sessions, which sat quarterly in every
county, and in such cities and boroughs as had a
separéte commission of the peace. Although in
theory they had jurisdiction to try all crimes
other than treason, in practice all they tried were
cases of petty larceny and misdemeanour [20].

The bulk of the work of the first tier courts
was done by the judges of the three common law
courts (King's Bench, Common Pleas and Exchequer).
They were twelve in number and tried the most
serious 0ld Bailey cases (the less serious beiling
tried by the City Judges, that is the Recorder and
Common Serjeant of London) [21], and all the Assize
‘cases (assisted when necessary by Commissioners

12



appointed ad hoc to help get through the work at a
particular Assize). They took no part, however, in
the trial of Great Sessions cases; these were tried
by four Welsh judges.

The Welsh and the City Judges were part-time
judges. When not sitting they were free to, and
commonly did, practise at the bar. Several were
also M.P.s. Quarter Sessions also relied on part-
time judges [22]. At county Sessions the Chairman
of the county bench acted as judge, whilst at
borough Sessions the Jjudge was commonly the
Recorder of the borough who would often, although
not always, be a barrister r (practising or non-
practising).

The only court having jurisdiction to review a
conviction on indictment was the King's Bench,
which had power to grant a new trial to a person
convicted before it of misdemeanour, and to quash
the conviction of accused tried before any court
who could prove error on the face of the record (in
error there was a further right of appeal from the
King's Bench to the House of Lords). "The number of
accused who benefited from these procedures was no
more than a handful per year. A less formal appeal
procedure lay in the practice of judges' reserving
cases; In the case of a trial held at the. Old
Bailey, at Assizes or the Great Sessions (but not
Quarter Sessions), it was open to the trial judge,
in the event of a conviction, to reserve any point
of law, which had arisen during the trial and as to
which he entertained doubt, for consideration by
all the common law judges (commonly referred to as
"the Twelve Judges*), who, if they considered the
conviction bad in law, could either recommend a
pardon or arrest of judgﬁént. Whether a point was
reserved was entirely at the discretion of the
trial judge, and in the first half of the century

13



the number of cases reserved in a year rarely
exceeded twenty. The only other means of.
overturning a conviction or sentence was exXtra-
judicial - petition to the Home Office.

In the second quarter of the century the
structure of the higher criminal courts was
remodelled. In 1830 the courts of Great Sessions
were abolished, and Chester and the Welsh counties
brought within the Assize system, with three
additional common law judges appointed to help with
the increased volume of Assize work [23]. In 1834
the Jjurisdiction of the 0ld Bailey was Dboth
extended territorially, and placed on a statutory
footing by the Central Criminal Court Act [24].
The following year borough Quarter Sessions were
reformed. Henceforth the sole judge of a court of
borough Sessions was to be the Recorder of the
borough, appointed by the Crown from the ranks of
barristers of five years standing or more [25]. An
Act of 1842 [26] brought the law into 1line with
practice by declaring that Quarter Sessions were to
have no Jjurisdiction to try cases of treason,
murder, capital felony or felony for which an
offender could, on first conviction, be sentenced
to transportation for life, whilst. in 1847 there
was enacted the first of a series of statutes [27]
giving petty sessions jurisdiction to try minor
felonies (a jurisdiction which was steadily
expanded over the next forty years). In 1848 the
practice of reserving cases was placed upon a
statutory footing with the establishment of a Court
for Crown Cases Reserved [28]. The same Act also
gave Quarter Sessions the power to reserve cases.

By the time these reforms were effected the
volume of work, both at the 0Old Bailey and at
Assizes, was much increased compared with the early
vears of the century. This reflected itself in the

14



frequency of court -sittings. The Act of 1834
required that there be at least twelve 0ld Bailey
sittings ' a year, whilst in the 1840s Special
Commissions began to be reqularly issued for the
holding of a third Assize in the larger counties.

The Judicature Act, 1873 had relatively little
effect on the higher criminal courts. The duties of
the common law 3judges, now re-styled High Court
judges, remained, so far as criminal work was
concerned, essentially unchanged, as did their
number (in 1900 there were still only seventeen
Queen's Bench Division Jjudges [29]). For a few
years, Chancery judges were sent out on Assize;
this did not prove a success and the scheme was
soon  abandoned [30]. In the late 1870s the
experiment was tried of uniting adjacent counties
for Assize purposes and of holding four Assizes a
year. The reform, carried through under powers
conferred by the Winter Assizes Acts, 1876-7 and
the Spring Assizes Act, 1879, worked badly, and in
1888 the Government reduced the number of Assizes
to three in most counties.

(d) Numbers tried and conviction rates

In 1805 the total number of persons committed
for trial on indictment was only 4,605 [31]. By
1818 this figure had risen to 13,567 [31]. In 1863
it was 20,818 [32]). From this peak it began slowly
to drop back to around 15,000 in the 1870s and
12,000 in the last decade of the century [32]. But
for the policy of making petty felony triable
summarily the fiqures for the second half of the
century would, of course, have been far higher. Of
those committed for trial the percentage acquitted
was in the last quarter of the century running .at
around 17% [32] (in 1805 it had been 24% falling
to 19% in 1818) [31].

15



(e) Trial on indictment in 1800

In 1800 1in ©prosecutions for indictable
"offences, the first step following arrest was
normally ' examination of the accused before a
magistrate. Such examinations, which were the
precursor of the present day committal hearing,
normally took the following course. The magistrate
would take, in the presence of the accused and
subject to cross-examination by him or his lawyer,
the evidence of the prosecutor and his witnesses
and reduce the same to the form of depositions.
The accused would then be called upon for his
defence and, if he chose, could make an unsworn
statement (which would be taken down in writing by
the magistrate), and call witnesses of his own (in
the 18308 some benches were adopting the practice
of dec¢lining to hear defence witnesses, but in 1848
the right of the accused to call witnesses was
affirmed by statute). Alternatively he could (and,
if legally represented, even at this early date,
commonly would, where the evidence against him was
strong) 'reserve his defence'. If the evidence
called made out a prima facie case of quilt the
magistrate would commit the accused for trial
(usually in custody), bind over the prosecutor and
his witnesses to attend and send the depositions
and the accused’'s examination (if any) to the court

of trial.

Such preliminary examination, although usual,
was not an essential step. It could be by-passed
by the prosecutor going direct to the grand jury
for a bill of indictment, or in misdemeanour by the
prosecutor proceeding by information in the King's
Bench, whilst in homicide an accused against whom a
coroner's jury had brought in a verdict of murder
or manslaughter would be committed for trial by the
coroner, and could be tried upon the coroner's

16



inquisition (the document recording the result of
the inquest) without either preliminary examination
or indictment.

éending trial, the prisoner had no right to a
copy of the evidence against him, nor in felony of
the indictment upon which it was proposed to try
him. Neither was there any duty on the prosecutor
to disclose witnesses or evidence helpful to the
defence case. If he could pay for it, the
prisoner would usually be able to get legal advice
and representation. Protection against adverse
press publicity pending trial was more theoretical
than real.

At the court of trial, the first task was the
finding of bills of indictment against those
committed for trial. All bills which prosecutors
were seeking to prefer at that session of the court
would go before a grand jury. The jury would hear,
in private, the evidence in support of each
indictment, and if this disclosed a prima facie
case they would endorse the indictment ‘true bill'
and the accused would be arraigned and tried on it.
Prisoners against whom no indictment was found
would be discharged.

| Arraignment consisted of calling the accused
to the bar of the court, putting the indictment to
him and calling upon him to plead to it. Most
prisoners pleaded either guilty or not guilty,
although occasionally an accused would plead
specially in bar, enter a dilatory plea or move to
quash the indictment. If the accused refused to
plead or, having pleaded, refused to be tried by
jury, he was deemed to have pleaded guilty.

If the prisoner pleaded not gquilty, the next
step was to empanel a jury to try him. Most juries

17



in criminal cases were common juries (that is drawn
from the ranks of men between twenty-one and sixty
who owned freehold 1land worth £10 a year or
occupied a house worth £20 a vyear), although
special 3juries (consisting of Jjurors who were
bankers, merchants or of the rank of esquire or
above) were normally used to try «cases of
misdemeanour in the King's Bench. The accused had
the right to challenge jurors for cause, and in
treason and felony there was also a right of
peremptory challenge.

A jury having been empanelled, they would be
put in charge of the accused and the trial would
commence. |

In 1800 it was unusual, except in treason, for
either side to be represented by counsel, and even
where the accused did have counsel, if the charge
was felony, the counsel was not permitted to make a
speech to the jury on his behalf. Where there was
no prosecuting counsel the judge would prosecute,
calling the witnesses and examining them from the
depositions sent up by the examining magistrate.

After a short opening speech from prosecuting
counsel (where there was one) the Crown witnesses
would be called in turn and examined on behalf of
the Crown. The accused had the right to cross-
examine, although the right to cross-examine as to
credit was more curtailed than it is today. The
prosecution having closed its case, the judge would
then call upon the accused to make his defence. He
could not give evidence on his own behalf (a
disability which during the debates on the early
nineteenth century Prisoners' Evidence Bills was
commonly defended on the ground that it protected
“him from the ‘moral torture of cross examination')
but was permitted (save in misdemeanour where

18



represented by counsel) to make an uhaworn
statement. He could also call witnesses, either as
to fact or character. The right to call character
witnesses was, 1in fact, but one of a number of
advantages and protections he enjoyed under the
nascent léw of evidence which are still with us

today (the others included the rules as to the
burden and standard of proof, the rules excluding

hearsay and involuntary confessions, and as to the
corroboration of the evidence of accomplices and

complainants in sexual cases). If he called
evidence, the prosecution had the right to the last
word with the jury. The judge would then, if the
case was one of any difficulty, normally; although
not invariably, sum the case up, after which the
jury would consider their verdict. Often they
would reach a verdict in the jury box without
leaving court, but 1if the case presented any
difficulty they would retire to consider their
verdict. If the jury's verdict was ﬁot guilty, the
accused would be discharged. If the Jury
convicted, it would be open to him to move in
arrest of judgment, the common grounds for such
motion being indictment error and variance (between
the indictment and the evidence called in support
of it), which if made out would result in the
prisoner being discharged (such a discharge left
him at risk of being indicted afresh but in
practice such risk was small). 1f the prisoner
made no successful motion in arrest of judgment, he
would be sentenced, along with the rest of those
convicted, at the end of the session.

To modern eyes one of the most striking things
about criminal trials at the start of the century
is the hardships to which both accused and
prisoners were subjected. Court rooms were often
inadeéuate , with two courts sometimes sitting in
the same room [33], and at one court-house the
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court room open to the street [34). The conditions
in which prisoners were held beneath the court were
often insanitary and grossly cramped. During the
trial the prisoner would be required to stand
(unless 1ill or infirm). Courts, in order to get
through the work, would commonly sit until late at
night, or even into the early hours of the morning,
despite protests of exhaustion from the prisoner
and his counsel. 1In capital cases, the jury, once
empanelled, would not be allowed to separate until
they had reached a verdict, and once they had
retired to consider a verdict would be kept without
food, fire or drink until they reached a verdict,
being only discharged without a verdict, where it
could be shown that continued enclosure would be
dangerous to the life of one or more of them.

(£) Reform of the Tri.al'System

As will hereafter appear, during the course of
the nineteenth century significant reforms and
developments occurred both in trial procedure and
in criminal evidence. The path of the reformer
was, however, often far from easy. It took fifteen
years to get the Prisoners' Counsel Act, 1836 on
the statute book, and over half a century ¢to
persuade Parliament to overturn the prohibition

upon the accused and his spouse giving evidence.
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CHAPTER 2
PREPARING FOR TRIAL

'The sessions are on' said Kaggs 'if they get the
inquest over and Bolter turns King's evidence: as
of course he will ... they can prove Fagin an
accessory before the fact, and get the trial on on

Friday, and he'll swing in six days from this.'
Charles Dickens, Oliver Twist, c. 50.

(a) Knowing the case that must be met

For most prisoners tried on indictment in the
nineteenth century the prosecution process began
with arrest followed by a preliminary examination
before magistrates [1], and where this procedure
was adopted the prisoner, by the time he was
arraigned, would know both the charge he faced and
the evidence upon which it was based.

He would learn what offence was alleged at the
time of arrest [2] and he would be told again at
the preliminary examination. In most cases the
information given would be perfectly adequate for
his purpose but not in all. To tell a man that he
was charged with conspiracy to defraud or with
embezzling £5 might leave him no wiser as to the
particular transaction impugned. 1In such a case it
was open to the accused to apply to the prosecution
for particulars of the charge and, if these were
refused, to apply to a judge [3]. 1In barratry and
nuisance cases the practice of ordering particulars
dates back to the eighteenth century [4], but it
was only in the 1820s and 1830s that it began to be
extended to embezzlement and conspiracy [5].
Unrepresented prisoners, of course, would seldom

know of their right to apply for such an order,
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and, even if they did, lack of means might prevent
them exercising it pre-arraignment [6].

The prisoner would learn what evidence the
charge was based on at the preliminary examination.
To secure his committal for trial, the prosecutor
had to adduce evidence sufficient to establish a
prima facie case, and the depositions of the
witnesses would generally [7] be (and after 1848
had to be) [8] taken in the presence of the
accused. Indeed it was very much in the interest
of the prosecutor that they should be so taken,
because, at trial, the depositions of witnesses who
had died or who were too ill ‘to attend or who were
being kept out of the way by the accused, could
only be read if the accused had been present when
they were taken and given the opportunity to cross-
examine [9]. In treason he was, by statute, also
entitled to have delivered to him ten days before
trial, a list of the Crown witnesses (with their
addresses and occupations) [10]. But this marked
the limit of the law's indulgence. From fear of
concocted defences, inspection of or a copy of the
depositions was denied to him [11].

However, what a prisoner could not obtain from
the court, he could sometimes obtain indirectly.
The practice of reporting committal hearings meant
that if his case was of interest (and even if it
was not) some newspaper (local or national) might
well carry details of the evidence given [12]. Even
if there was nothing in the press, if he was
represented at the committal by a solicitor the
latter would invariably take a full note of the
evidence [13], and if unrepresented but literate he
could take his own note. However, none of these
expedients was foolproof. Examining magistrates
had power to exclude both press and solicitors from
preliminary hearings [14], and some benches were
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not slow to do so. Further the taking of an |
accurate and full note by any but a shorthand
writer was made extremely difficult by the practice
adopted in some courts of having the witnesses'
depositions taken by a clerk, out of the hearing of
both the ‘magistrate and the accused, and then
simply read over to the witnesses in open court
[15]). It is impossible to quess how many prisoners
ended up with some note of the committal evidence,
but the number must have been small. The vast

majority of accused were undefended and such
prisoners, even if they appreciated the advantage
of a note (and the first offender might well not do
so) were often too illiterate to take one [16].
Without a note, the prisoner trying to prepare his
defence would have to try to remember the evidence
given, and here the old hand, familiar with the |
procedure and well able to appreciate the points in
the evidence against him, would be likely to fare
better than the novice.

Reform came in 1836 with the Prisoners'
Counsel Act which gave prisoners the right both to
inspect and take copies of the depositions [17].
Welcome though the Act was it had a number of

shortcomings. In the first place, it gave the
prisoner no right to inspect or take copies of any
statement he had made at the committal hearing
[18], nor to take copies of other documentary
exhibits [19] (anatomical exhibits seem not to have
been subject to the prohibition on inspection
20]). A potentially more dangerous loophole was
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