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Individual Responsibility, Justice and Access to Health Care 

Abstract 

The aim of this thesis is to examine whether it is morally defensible to use 
lifestyle as one of the criteria for rationing health care. I argue that it is not 
justifiable to use former lifestyle to select patients for treatment. 

Chapter one outlines the principles of the NHS and discusses the reality of 
rationing in health care provision in Britain. I maintain that there is aprima 
facie legal and moral right to health care and explore whether this right 
imposes a responsibility on individuals to maintain a healthy lifestyle. 

Chapter two critically examines some of the criteria, which are used to ration 
health care. Government policy documents, such as 'The New NHS., Modern. 
Dependable. ' (Department of Health 1997: 13) suggest that patients should be 
treated 'according to need and need alone. ' I argue that the concept of 
medical need is indeed one of the proper criteria for the distribution of medical 
resources. However, it is not the only relevant criterion and should be 
considered along with other factors such as patient choice, clinical and cost 
effectiveness. Other criteria including age and lifestyle may also be relevant, 
but in so far as they affect the probable clinical outcomes of treatment. 

Chapter three clarifies some of the contemporary approaches to distributive 
justice and explores their implications for the allocation of health care between 
individuals. I suggest that an eclectic approach should be adopted where 
consideration is given both to promoting individual choices about lifestyles 
and protecting the welfare of the community. None of these theories of justice 
suggest that taking lifestyle into account when allocating scarce resources 
must be unjust. 

Chapter four investigates whether individuals should be held responsible for 
their lifestyle. I argue that some health related behaviour is voluntary and 
therefore people might be held responsible for the consequences of their 
behaviour. However, in many cases health related behaviour may not be 
voluntary, because it may have been unduly influenced by factors beyond the 
control of the individual. Even if it is voluntary, it may be justifiable or 
excusable in some cases. I discuss whether risk takers deserve any blame, and 
maintain that withdrawal or delay of medical treatment as a punishment for 
former lifestyle is always wrong. 

Chapter five argues that it is essential for health care professionals to inform 
people of risks to their health. This does not interfere with their liberty, and 
allows them to make choices based upon their own values. I also examine 
whether it is justifiable to use more coercive strategies, such as persuasion, 
manipulation and legal prohibition in order to encourage people to maintain a 
healthy lifestyle. 



Chapter six argues that it is not possible to implement a policy to ration health care 
partly on the basis of lifestyle in a fair way. I propose an alternative policy, which 
involves taxation on certain products associated with risk. Chapter seven examines a 
variety of cases of rationing based on lifestyle. I conclude that rationing according to 
former lifestyle is not morally defensible. 
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1.1 The Principles of the National Health Service 

The National Health Service in Britain offers medical care to the entire population -a 
( comprehensive' service designed to restore, protect and improve the health of the 

nation. According to The National Health Service Bill (1946), all the services, or any 

part of it, should be available to every citizen in England and Wales, regardless of 

ability to pay, age, sex, employment or vocation, area of residence, or insurance 

qualification (RMSO 1946). The original Bill implies that there are no limitations on 

availability. Certainly, there is no suggestion that individuals might forfeit health care, 

if they adopt certain unhealthy lifestyles, or indulge in high-risk activities. 

Indeed, Aneurin Bevan, the founder of the NHS stated that 'medical treatment and 

care should be made available to rich and poor alike in accordance with medical need 

and by no other criteria' (Ham 1981: 23). Subsequent governments have reaffirmed 

these principles. The Patients' Charter emphasizes that the government believes there 

must be no change to the fundamental principles on which the NHS was founded, and 

that it should be financed primarily from general taxation (DOH 1992: 4). The White 

Paper (1997: 13), '7he New NHS. Modern. Dependable. 'also states that patients in 

the NHS will be treated 'according to need and need alone. " 

Nevertheless, the British Medical Association (BMA 2001) states that some form of 

rationing is and always has been, inevitable. This report suggests that while public 

support for the principles of the NHS remains strong, there is an increasing awareness 

of the difficulties in delivery. Indeed, the review concludes that the concept of the 

NHS, as a comprehensive service may have outlived its usefulness, and that treatments 

which are judged to be of limited clinical effectiveness,, Or not cost effective, will 

increasingly be excluded from provision. Even if there is an increase in funding, as 

proposed in 'Ae NHS Plan' (Department of Health 2000), it appears that rationing of 

The concept of need will be discussed in Chapter 2.2 
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health care is a necessity. 

In this introductory chapter, I will consider how the objectives of the National Health 

Service have been implemented in practice and review current health care provision in 

order to determine if the NHS has achieved these objectives in reality. I will clarify 

and contrast the terms., 'rationing' and 'priority setting", and discuss some of the 

various mechanisms of rationing. I will describe some recent examples of rationing in 

health care and discuss whether rationing is inevitable in the future. Finally in this 

chapter, I will comment on the notion of a right to health care, and make some 

preliminary points about the idea that individuals have a responsibility to maintain their 

health. 

The Royal Commission on the National Health Service was appointed in 1976 to 

review the entire service and to determine the best use and management of the financial 

and manpower resources. Their report (1979: 9) presents the objectives underpinning 

the NHS as follows- 

'Encourage and assist individuals to remain healthy; 

Provide equality of entitlement to health services; 

Provide a broad range of services of a high standard; 

Provide equality of access to these services; 

Provide a service free at the time of use; 

Satisfy the reasonable expectations of its users, 

Remain a national service responsive to local needs. ' 

Some of these objectives are controversial, lack precision, and may in some cases be 

unattainable. For example, it is not clear how strenuously health care professionals 

should assist individuals to remain healthy. What responsibility does the professional 

have if the patient chooses to partake in activities, which are a known risk to health? 

Secondly, there is no guarantee that individuals will be given the health care that they 
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seek, if only 'reasonable expectations' will be satisfied. What are reasonable 

expectations given that resources are finite? 

Nevertheless, these objectives confirm the principles that there should be equity in the 

distribution and use of health care, and that the service should be 'free at the time of 

use' for patients. However, the individual who pays for eye checks, dental care and 

prescription charges may question whether health care is really free at the time of need. 

The National Health Service and Community Care Act (1990) introduced the concept 

of the 'internal market' for health - separating the buyers (in the form of District 

Health Authorities and G. P. fund holders) and sellers (in the form of hospitals). This 

separation made decisions about funding, and the provision of services, more explicit 

and amenable to public scrutiny and there was correspondingly a raised awareness 

about the provision, or perhaps more importantly the lack of provision, of health care. 

The 1990 Act did not changýe the legal obligations imposed by the National Health 

Service Act 1977. The Secretary of State still has a duty to continue the promotion of 

a 'comprehensive health service' 'to such extent as he considers necessary to meet all 

reasonable requirements' (Newdick 1993 - 54). The precise meaning of 'all reasonable 

requirements, ' as determined by the Secretary of State, remains controversial. A 

number of well-publicized cases, where patients have sought treatment on the NHS 

and have been denied their demands, have illustrated the potential conflict and differing 

perceptions about what should be classified as a health care need. 2 

2 Weale S. 'Age blow to childless seeldng IVF, ' The Guardian October 18,1994. This article 
describes the case of Julie Scale who was denied in vitro treatment on the NHS because she was 
deemed to be too old at 36. Also see Redmayne S. Klein R. 'Rationing in practice: the case of in 

vitro fertilisation. ' British Medical Journal 1993,306,1521-4. Also see Entwistle V. A. Watt I. S. 

Bradbury R. Pehl L. J. 'Media coverage of the Child B case. ' British Medical Journal 1996,312, 

1587-1591. 
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The concept of rationing was not apparent in the original White Paper of 1944, rather 

the reverse: 'the proposed service must be comprehensive in two senses - first that it is 

available to all people and second, that it covers all necessary forms of health care' 

(CMD6502 1944: 9). Nevertheless, the Royal Commission (1979) recognizes the 

impossibility of meeting 'all' demands for health care and has accordingly modified its 

stated objectives to provide a 'broad range of services. ' Health promotion, disease 

prevention, cure, care and after care would be included. However, the Report 

acknowledges that the financial resources available to the NHS are finite and there is a 

need to set priorities for the allocation of health care resources. 'It is misleading to 

pretend that the NHS can meet all expectations. Hard choices have to be made. It is a 

prime duty of those concerned in the provision of health care to make it clear to the 

rest of us what we can reasonably expect' (CMND 7615 1979: 11). 

While the Royal Commission of 1979 acknowledges the need to set priorities in health 

care provision, there appears to be a reluctance to accept the notion of rationing. 

Politicians tend to avoid discussions about the reality of rationing and prefer to talk 

1: 1 t-, . bout settin priorities in health care (Bottomly 1994: 338; Milburn A. 1997). 9 

Regardless of the adopted terminology, the difficulty of making choices about who 

should be treated in health care is well recognized: - 'Unfortunately there is no 

universally acceptable method of apportioning the limited health resources available to 

the NHS between different possible users and services' (Royal Commission on the 

National Health Service CAIND 7615 1979: 52). 

The explicit acknowledgment of priority setting or rationing in health care would 

represent a fundamental change in the principles of the NHS. However, the principles 

of the NHS do not suggest that patients have the right to any specific treatments on the 

NHS. Rather it appears that politicians, managers and doctors can decide which 

treatment (if any) is offered to the patient, within the constraints of the available 
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resources. While there is no recognition of rationing in any form within the recent 

government policy documents, and some politicians deny that rationing exists, the 

reality of practice and the experience of both health care professionals and their 

patients may be very different. 
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1.2 Rationing and Priority Setting 

According to Klein, Day and Redmayne (1996: 7), 'rationing' is a word, which 
conveys a sense of proportionality - dividing scarce resources in a fair way so that 

everyone receives what is deemed to be their share. This notion of rationing was 
evident in the Second World War when limited supplies were rationed in Britain to 

promote the equitable distribution of food in order to meet everyone's basic nutritional 

needs. Rationing can take place in any situation where there is demand and a 

corresponding scarcity of resources so that decisions about distribution have to be 

made. Health care, higher education, housing and welfare services are all subject to 

current rationing in the United Kingdom. 

Rationing in the health service is said to involve 'the denial or dilution of something 

that is potentially beneficial to the patient: he or she is getting less in the way of 

treatment than might be thought desirable in a world with unlimited resources. ' (Klein, 

Day and Redmayne 1995: 770). Rationing takes place in circumstances where 

provision is constrained by considerations of cost and /or limited facilities such as 

specialist staff, diagnostic equipment, operating theatres or organs for transplantation. 

Priority setting, a phrase often adopted by politicians (Bottomley 1994: 338), implies 

that services are available for everyone, but some will be treated before others. The 

idea of prioritization is not new and both in wartime conditions, and in major 

accidents, triage is operated as a form of priority setting. Resources may be diverted 

towards those most likely to survive, those in immediate danger, and those who may 

be able to assist others. Virginia Bottornley (1994: 338) states that the government 

has a legitimate role to play in setting priorities for the health service, but denies that 

rationing is a reality: 'As everyone is covered by a universal and freely available health 

service the problem is one of setting priorities rather than sharing out resources. 11 
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However, the distinction between rationing and priority setting may be blurred since a 
particular treatment may be given such a low priority, that in reality it means that 

nobody will receive the treatment, and it is in effect withdrawn. Alternately, patients 
may be placed on a waiting list, which is so long that in practice they will never reach 
the top and in effect treatment is denied at the time of need. 

Klein et al (1996: 7) suggest that the term 'rationing' should be reserved to describe 'the 

process by which resources are allocated to individuals at the point of service or 

programme delivery. ' This notion is distinguished from 'priority setting' which is used 
to describe the process of setting the budgets for specific services at government or 
departmental level. This contrast is sometimes made by reference to n-&roallocation 

and macroallocation of resources (Daniels 1985: 1), where decisions at the macro level 

determine what kinds of health care services will be provided, who will deliver them 

and how they will be financed. It is misleading to draw a sharp dividing line between 

macro and micro levels of decision making, because professionals making choices 

about which patients should be treated, (microallocation), are obviously influenced by 

the overall institutional policies and macroallocation of resources. 

In this thesis,, I will adopt the term 'rationing' because I shall be concerned mainly with 

decisions about which individual should be treated, when it is not possible to treat 

everyone, with the treatment of first choice, because of limited resources. In essence, I 

am concerned with the micro allocation of health care resources and those decisions 

made by health care professionals about which patient is given scarce resources. I will 

explore whether it would be justifiable to allocate, or withdraw, health care to a 

particular patient partly on the basis of his or her previous lifestyle. 

There are various forms of rationing evident in practice. Health care provision can be 

rationed by delay, as in the case of waiting lists, or by denial, as in the case of refusing 
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treatment - such as removal of tattoos, or surgery for varicose veins. Individuals can 
be refused treatment, because of their age or lifestyle, either explicitly, or implicitly - 
when doctors refer patients to other agencies, such as social services. Alternately, 

people can be deterred by delays in seeing the doctor of their choice, by waiting times 

at clinics., or by difficult journeys. 

As already noted, (page 4 footnote 2), rationing may occur by excluding particular 

treatments, or refusing to treat certain medical conditions. This form of rationing has 

been tried and tested in the American State of Oregon, where medical services 

available on Medicaid are rationed according to a formula, which takes account of the 

public perceptions of the relative worth of each treatment (Dixon Gilbert Welch 1991: 

891). If a treatment is below the so-called 'funding line' it is simply not offered on 

Medicaid. Such a policy does not discriminate between identified individuals and does 

not explicitly make judgements about the worth, lifestyle or desert of any particular 

person. However some of the Oregan preferences do seem to reflect popular antipathy 

for the undeserving ill such as alcoholics and the promiscuous. 

While these examples of rationing restrict access to services, rationing can also take 

place by 'dilution' where a poor quality of service is offered. For example, the number 

of qualified staff is reduced, the environment is poor, the number of investigations is 

3 limited, and the quality of care does not reach an acceptable standard for either staff 

or patients. Such conditions have sometimes been evident in the so-called Cinderella 

services for the long-term elderly and those with learning disabilities, mental illness and 

physical disability. Klein (1998) suggests that dilution of services may be the most 

prevalent form of rationing. Patients can be prevailed on to accept alternative forms of 

3 Hanratty et al (2000) found that women admitted to hospital for acute myocardial infarction would 
be recommended for fewer investigations than men who have heart attacks and were less likely to be 

given the most effective drugs. The authors suggest that the reason is that women who have heart 

attacks tend to be older than men who are treated for similar conditions. Nevertheless, the difference 

in age does not justify withholding of appropriate diagnostic tests and treatment. 
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treatment rather than their preferred option, and doctors can prescribe second choice 
drugs in order to reduce expenditure, and use the best only if they fail (Newdick 1995: 

278). For example, people with schizophrenia could be denied modem drugs as a first 

line treatment, unless they have already suffered unacceptable side effects or failed to 

respond to traditional therapies (Donnelly 1,999 -. 8). 

Other distinctions between methods of rationing should be noted. There is a difference 

between allowing only certain people to gain access to medical care as compared to 

the scenario where everyone is offered a limited amount of medical care. This may be 

illustrated by analogy to alternative car parking policies. The policy may allow certain 

people, for example, only employees of the firm, to park, or it may allow anyone to 

park, but only for a limited time. This distinction may not always be relevant in health 

care provision because medical treatment does not come in easily divisible units; If 

cardiac surgery is proposed, it makes no sense to suggest the patient is not entitled to 

blood transfusions or an intensive care bed for more than two days. But for women 

who are receiving infertility treatment, it is possible to allow everyone access but only 

for two attempts at IVF or GIFT. 
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1.3 Examples of rationing in practice 

While we may be reluctant to implement any rationing in health care, it appears to be a 

reality in the NHS. The British Medical Association (1993: 299) states unequivocally: 
'In practice rationing of health care has always existed within the NHS, although 

rationing decisions have frequently not been taken openly. ' All health care 

professionals are involved in decisions about resource allocation,, because 'resources' 

are not just a matter of limited budgets, but include the allocation of time, skills and 

other medical facilities, such as specialist equipment and beds. 

For example, the individual practitioner must decide on competing demands for health 

education, psychological support, physical care and giving information regarding the 

possible treatment options. Most people working in the NHS will recognize, (and 

complain bitterly) that their time is limited, so that they must identify priorities and 

make choices between the various therapeutic roles, skills and possible interventions; 

and further, between different patients. 

If a nurse decides to spend half an hour talking with bereaved relatives this may result 

in delaying or sacrificing a teaching session about a healthy diet for another patient. 

Doctors who allocate an intensive care bed or operating theatre to one patient know 

that this may mean that the treatment for another will be delayed or denied altogether. 

Hence., all health care professionals take decisions concerning resource allocation and 

rationing. 

There are several anecdotal accounts and reports in the media, which suggest that 

patients are not offered treatment on the NHS, which they desire and which might be 

beneficial for them, because of limited resources. In March 1995, there was 
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widespread media coverage concerning Child B (Jaymee Bowen)' who was denied 
further treatment for leukaemia by Huntingdon Health Authority. Patients who are in 

severe pain and have to wait for several months on the waiting lists for hip replacement 

operations, and people with multiple sclerosis who are not prescribed interferon beta 

(Dyer 1997), may know that rationing of health care provision is a reality. 

There is also anecdotal evidence that rationing according to age is practiced in the 

NHS. Whitfield (1999: 10) suggests that in-vitro fertilization is funded according to 

age, with one health authority restricting funding to those aged 3 5, no older and no 

younger. Old age is also cited as a criterion for rationing. Elderly patients may be 

admitted to general medical wards rather than coronary care units following cardiac 

problems. This may be a form of rationing by dilution, where an inferior service is 

offered to some patients. There are also suggestions that surgery may be delayed or 

even denied for elderly patients (Dinsale 1996). 

Age Concern state that one in twenty people over the age of 65 have been refused 4; 7 
treatment by the NHS, and in a survey conducted for the charity, many people 

suggested that they had noticed that their treatment was different following their 50th 

birthday (Beecham 1999: 1095). Bowling (1999: 1353) presents evidence that there is 

widespread ageism in cardiology with older patients receiving fewer life enhancing 

investigations and interventions that the younger population. Young Robinson and 

Dickinson (1998) present evidence that rehabilitation for older people is disorganized 

and inadequate despite clear guidelines about best practice. Grimley Evans (1997. 

115) states that older people are discriminated against in the NHS and continue to be 

offered inadequate or second- rate treatment simply because they are old. New and Le 

Grand (1996) also describe a case where a 73-year old man was denied physiotherapy 

because he was over 65. 

4 See EntwistleVA Watt I. S. Bradbury R. and Pehl L. J. Media coverage of the Child B case British 

Medical Journal 1996.312: 1587-91 
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In addition, despite the claim that the NHS offers equality of geographical access, it is 

well documented that there are wide variations in the availability of services in the 
different geographical regions and trusts, which is unrelated to the differing needs of 
the population. Some health authorities have identified particular services, which they 

will not purchase, including GIFT and IVF for infertility (Redmayne Klein 1993 

1521). Treatments such as tattoo removal, reversal of sterilization / vasectomy, 

cosmetic surgery, and gender reassignment surgery have been removed from NHS 

provision in a few areas (BMA 1995: 8). These are clearly examples of denying 

particular services on the NHS, even though patients may demand such treatments, and 
indeed might benefit from them. 

The government recognizes that there are major variations in health services between 

different areas: for example the level of cervical screening, and mortality from 

carcinoma of the colon show substantial differences between health authorities 

(Department of Health 1997). In addition, Bellis, McVeigh and Thomson (1999) have 

shown that the chances of dying from AIDS depends largely on where the patient lives, 

as funding per person treated varies significantly. It follows that the availability of 

treatments varies and this has an impact on the morbidity and ultimately the mortality 

of patients. 

Other health authorities avoid explicit rationing by denial or exclusion, preferring to 

adopt a vague and less controversial form of rationing where certain services and 

procedures would be given a low priority in resource allocation. Within the limited 

budget, clinicians can decide whom to treat, and how and when to treat, according to 

their own criteria. Such criteria may not be made explicit, and may be concealed by 

the suggestion that treatment is 'not clinically indicated' for the patient (Hope, 

Sprigings and Crisp 1993: 379). Public discussion about the problems associated with 

limited funds and resources can therefore be avoided. 
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1.4 Is rationing of health care inevitable? 

Prior to any discussion about the just criteria for distinguishing between individuals, in 

the allocation of scarce health care resources, we should ask if rationing in the NHS is 
inevitable? Will resources for health care provision always be limited, and win 
demand continue to rise? Perhaps it would be possible to increase the budget for 

health care, or manage a more efficient service, so that people could be treated 

according to their needs and demands? 

I will suggest that rationing in the NHS is inevitable, Even if an increased proportion 

of the government's budget is allocated to the NHS, it would still be necessary to 

refuse certain treatments to some patients, treatments from which they might benefit. 

This does not mean that rationing is desirable, but I will argue that the demand for 

health care will continue to rise, despite a more efficient service, and a more effective 

health education and promotion programme, which may improve the general health of 

the nation. Secondly, I will argue that resources available for the NHS will always be 

restricted, however efficient the service and whatever the financial economy of the 

coUntrY. 

Rationing has been evident since the formation of the NHS, and was clearly 

acknowledged by the Royal Commission on the National Health Service (1979: 5 1) 

'The demand for health care is always likely to outstrip supply and the capacity of 

health services to absorb resources is almost unlimited. Choices have therefore to be 

made about the use of available funds and priorities have to be set. ' The Royal 

College of Physicians (1995: iv) are in agreement that not all public expectations can 

be met within the NHS so that choices will have to be made. 

Klein (1989: 182) predicts 'with absolute confidence' that the NHS will continue to 
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generate more demands on the political economy. He writes: 'Even if the lin-fitations 

of medical technology in curing disease and disability are now becoming apparent, 
there are no such limitations on the scope of health services for providing care for 

those who cannot be cured. Even if policies of prevention and social engineering were 
to be successfully introduced, their very success in extending life expectancy would 

create new demands for alleviating the chronic degenerative diseases of old age. In 

short, no policy can ensure that people will drop dead painlessly at the age of 80, not 
having troubled the health services previously. ' 

This presents a peculiar irony in that the very success of medicine to prolong life 

expectancy results in a greater demand for services and associated increased costs to 

meet those demands. Simply expressed - when people live longer they require more 

health care because there is a higher incidence of chronic disease in old age. Chronic 

illness is not susceptible to cure, but demands on going care and support, with 

associated financial costs. While the maximum human life span has not changed 

significantly - people do not live much after 100 years - there is a notable increase in 

the average life expectancy of both men and women in the developed countries. The 

demographic change resulting from an ageing population has undoubtedly been a 

major cause in the increased demand for health care this century. Population 

projections for the future suggest that an increasing elderly population (Khaw 1999) 

will compound this issue. 

The rise in demand for health care also results from a greater public awareness of 

possible medical treatments. The NHS was founded prior to the development of 

highly sophisticated technical care such as life support machines, renal dialysis or 

transplantation and there are now a variety of treatment options for many conditions. 

New and expensive drugs, such as A. Z. T. and other immunosupressive drugs, both for 

preventative medicine and treatment, have been marketed and beneficial results are 
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widely proclaimed by the media. Public expectation has changed accordingly; Mason 

and McCall Smith (1994: 248) claim that the choice of treatment is increasingly 

influenced by patient's demands with a proportionate erosion of the doctor's clinical 
discretion. 

In addition, health care needs are not static, but evolve as new technology and 

envirom-nental factors develop. The expectations of the public, and the demand for 

new forms of treatment and drugs are increasing. Disease itself changes as illustrated 

by the development of AIDS and varient Creutzfeldt-Jakob disease. Dubos (1968. - 75) 

states: 'It is a dangerous error to believe that diseases and suffering can be wiped out 

altogether by raising still further standards of living, increasing our mastery of the 

environment and developing new therapeutic procedures. The less pleasant reality is 

that, since the world is ever changing, each period and each type of civilization will 

continue to have its burden of disease created by the unavoidable failure of biological 

and social adaptation to counter new environmental threats. ' 

Increasing demands and costs in the NHS are reflected in the available international 

data. Brody (1992: 10-11) provides evidence from the OECD (Organisation for 

Economic Co-operation and Development) to show there has been substantial growth 

in health care expenditure throughout all of the developed countries during the last 

twenty- five years. ' This rise has happened independently of whether the country has 

had a privately owned health care system, or primarily government owned system, 

such as the British NHS- In response, a number of countries, including the 

Netherlands, Scandinavia, New Zealand, Sweden and Israel have discussed explicit 

5 Doyal (1995: 281-282) questions whether the demand for healthcare resources really will continue to 
increase. He suggests that if steps are taken to minimise waste and rule out the provision of futile 

treatment, then predicted demand may not increase. In addition, he suggests that extra funding for 

health care could be found by increasing the allocated percentage of the gross national product and 

consequently a greater proportion of needs could be met. Nevertheless, he states that in the real world 
there is likely to be a significant gap between funding and resources to meet medical need. He 

concludes that rationing in health care is therefore inevitable. 
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policy options for rationing of health care resources. 6 

In summary, it appears that the demand for health care will continue to rise, and yet 

resources are finite and there will always be a limit to the provision of health care, both 

financially, and in respect to available skills, qualified staff and resources such as 

organs for transplantation. It is important to recognize that the NHS has to compete 

with other public sector services for its share of available funds. Those who claim that 

the budget for health should be increased according to demand, because health is a 
'basic need, ' must accept such a decision will inevitably lead to a reduced budget for 

such services as education, housing and social services. These services also meet the, 

'basic needs' of the population, and undoubtedly affect the health of individuals. 

It is stating the obvious to say that good health and the absence of disease do not 

depend solely on the health service. Rather it appears that good health will depend 

upon a variety of factors such as environmental conditions, housing, relevant education 

and the promotion and availability of a healthy diet and lifestyle. Hospitals and the 

acute health services are only required as a last resort when the individual is no longer 

healthy. Indeed the majority of determinants of health such as lifestyle, genetic 

makeup, social and envirom-nental conditions are not influenced by interventions 

currently available from the acute sector of the NHS. 

It is relevant to note that perhaps the greatest influences on the health of the nation 

have arisen from policy changes outside the NHS. For example: The 1848 Public 

Health Act introduced the provision of adequate water supplies and sewerage systems, 

which resulted in a dramatic reduction of infectious diseases, such as cholera and 

typhoid, at a time when the medical profession were virtually powerless to intervene 

(Ham 1992: 7). The Chief Medical Officer, Kenneth Calman (1994: 71) states that the 

6 Coulter and Ham (2000) discuss these options. Holm (1998) describes the prmess of rationing in 

Scandinavia. Chinitz, Shalev, Galai and Israeli (1998) discuss the policy in Israel. 
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funding of utilities such as transport, police, education and the environment may have a 

more important impact on health than spending on health care. The financial allocation 

of resources to health must, therefore, be considered in the light of the competing 

claims between various sectors of public expenditure. 

In conclusion, the resources available for the NHS will always be restricted since there 

must be a balance between the various competing needs of the community, including 

education, housing, transport and sport. The obligation by the government to provide 

health care must therefore, be seen within the context of other basic rights, obligations 

and values (Brody 1992: 14). It remains an essentially political decision to determine 

what share of the national resources should be allocated to health care, but there will 

always be a gap between the demands for health care and the available resources, and 

hence there will always be rationing. 
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1.5 The Right to health care 

Legal rights are justified claims based upon the principles and rules established in the 

prevailing legal system. If the law changes then the associated legal rights will change 

accordingly. The Human Rights Act came into full effect on October 2,2000 

throughout the United Kingdom, and states that all courts must give effect to the 

provisions of the European Convention of Human Rights. This means that for the first 

time, British people will have the right to enforce a range of civil and political rights in 

their own courts, rather than having to present their cases to the European Court of 

Human Rights in Strasbourg. Among the rights included are the right to life, respect 

for private and family life, and the right to freedom from inhuman and degrading 

treatment. Dyer (1998: 1339) states that 'implementation of the act is certain to bring 

issues of NHS resources and healthcare rationing to the fore. ' For example, it is 

possible that patients who are denied treatment on the basis of cost may invoke right to 

life arguments. 

However the 'right to health care' has not been recognized by the legal system in this 

country, since legal rights to health care within the NHS usually take the form of 

general statutory duties, rather than individual entitlements. The National Health 

Services Act, 1977, Section 1 (1) states that: 'It is the Secretary of State's duty to 

continue the promotion in England and Wales of a comprehensive health service 

designed to secure improvement - 

(a) in the physical and mental health of the people of those countries and 

(b) in the prevention, diagnosis and treatment of illness, and to provide or secure the 

effective provision of services in accordance with this AcC 

The Act, Section 3 (1), further implies that the Minister has a duty to provide services 

to such an extent, as he considers necessary to meet all reasonable requirements. The 

19 



Act does not, therefore, establish an absolute right to health care for individuals 

according to their perceived requirements. This has been confirmed in the courts 

where judges have upheld the decision of certain trusts / health authorities not to treat 

patients according to their demands or their parents' demands. 7 

People in England and Wales do have a legal right to the provision of 'free' health care 
(more accurately described as taxation financed), but the precise nature and level of 

this entitlement is indeterminate. ' This right implies a duty on some agency of the 

government to act, namely the NHS, rather than a duty on any particular individual. In 

other words, the legal right to health care is a claim right 9 against the state rather than 

a right against fellow citizens. An unconditional right to health care does not exist 

because health care professionals decide which treatments are effective and which will 

meet the clinical needs of patients. According to current legislation in England and 

Wales, there is no individual right to a specific procedure, or to its delivery at a stated 

time and / or place (Dyer 1987: 1554). 

Ihe Patient's Charter' (Department of Health 199 1) sets out the rights and standards 

that everyone in Britain can expect from the NHS. These include the fight 'to receive 

health care on the basis of clinical need, regardless of the ability to pay; to be 

registered with a GP; and to receive emergency medical care at any time, ' amongst a 

total of seven existing rights and three new rights. Montgomery (1997: 60) states that 

this Charter does not create legally enforceable rights, but that they may be enforceable 

where they are already recognised in law. However, 'The Patient's Charter' (1991. 

For example see the case of Jaymee Bowen in Entwistle et al (1996) 
Newdick (1993) discusses the legal rights of patients following the National Health Services and 

Community Care Act 1990. 
9 Lockwood (1981: 150) adopts the terminology of claim rights and liberties: a claim right imposes an 

obligation on others to behave in certain ways and provide a 'service'. In contrast, liberty rights 
imply that individuals have the freedom to act in certain ways if they choose and others should refi-ain 

from interference. The supposed right to freedom of speech is a liberty right: individuals can 

normally express their views and others should allow them to do so. (There is no obligation on others 

to listen. ) 
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19) requires all health authorities to publish information about their performance in 

relation to these rights and standards, and establishes a procedure for complaints, if 

individuals feel that they are being denied any of their Charter rights. 

The notion of some kind of legal right to health care is a relatively recent concept, 

which has only become a practical reality in the United Kingdom with the creation of 

the NHS. This service was established at a time in the history of medicine when great 

achievements had been recognised: antibiotics and infection control had made a 

significant difference to both the quality of life and the expected quantity of life. There 

was no anticipation of the acute and highly specialised care with the associated soaring 

costs, which have subsequently been developed. Hence the NHS was created at a time 

when beneficial outcomes could be achieved at reasonable cost and it was feasible to 

think of a legal right to health care, which could be met at an affordable cost to society 

as a whole. 

With the ongoing progress in medical technology and pharmacology and the current 

developments in genetics, the concept of a legal right to health care has become 

increasingly problematic. In the light of medical knowledge today, the right to health 

care must be restricted to a certain standard. It then becomes necessary to determine 

what is an acceptable standard of health care provision -a question that continues to 

challenge political and philosophical thinkers. 

In practice, the extent that a legal right to health care can be honoured will depend 

upon the prevailing political priorities and the economic wealth of the community. I 

have argued that rationing in inevitable in the NHS, and that it will not be possible to 

provide for the needs and desires of everyone. If the government or designated 

institutions (the Department of Health and the NHS) are unable to provide all the 
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health care that individuals need, because of limited resources, we cannot say that they 

ought to do so. 

The extent of the legal right to health care is further confused by the ambiguity of the 

term 'health'. Health is an exceedingly broad concept, which is notoriously difficult to 

define. "' Health care may be primarily concerned with the adequate functioning of the 

human body: preventing disease, diagnosing illness and providing treatment if needed. 

(This might be labelled as the bio-medical model. ) However, this approach can be 

contrasted with a more expansive and idealistic concept of health which is reflect6d in 

the World Health Organisation definition of health: 'a state of complete physical, 

mental, and social well-being, and not merely the absence of disease or infirmity' 

(WHO 1946). 11 

While the treatment of cardiac angina, broken bones or infectious diseases is obviously 

classified as meeting health care needs within a medical model, it is less obvious as to 

whether preventative medicine, cosmetic surgery, treatment for infertility or indeed 

impotence, should be treated as health care needs by the NHS. Consider the example 

of breast cancer; while surgery to remove the diseased tissue is uncontroversial, it is 

more difficult to determine if breast reconstruction should be available on the NHS. 

This latter surgery will not contribute to the treatment of the disease, or restore 

function, but may contribute to the psychological well being of the woman and her 

subsequent rehabilitation. If health is defined in the broader sense, embracing the idea 

of well being, then breast reconstruction should be available on the NHS. It would 

also follow that a woman should have access to this type of surgery even if the 

10 Dines and Cribb (1993: 3-19) discuss the difficulty of defming health. Further discussion will 

take place in chapter 5.1 
11 International Health Conference 1946 Official Record of World Health Organisation 2 no, 100 

cited in Daniels (1985: 29) 
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reconstruction was not to remedy disease or surgery but solely to rectify personal 

preferences about size - assuming that the latter is causing psychological illness 

equivalent to that caused by disease. 

While the legal rights of patients to health care on the NHS are established in the 

current British legislation, some authors 12 have argued for a moral right to health care. 
This is based on the idea that individuals have certain rights, which are intrinsic 

entitlements, regardless of what rights are established in the prevailing legal system. 

Doyal (1995: 273) has proposed that 'all humans should have equal rights of access to 

health care on the basis of equal needs. ' He seeks to justify this claim by suggesting 

that 'physical and mental health are necessary conditions - they are 'needed" - for 

optimally successful social participation' (Doyal 1995: 275). If people are unable to 

participate in normal social interactions, they will be unable to flourish and unable to 

fulfil their responsibilities to others in the community. However, Doyal does not 

clarify why we should accept that we have a duty to make people optimally successful 

at social participation. Many people choose to withdraw from social participation at 

particular times of their lives - following bereavement or the birth of a child. 

Doyal (1995) suggests that people should not be denied health care, because physical 

and mental health are necessary conditions for becoming and remaining a good citizen 

and fulfilling whatever personal potential they may possess. He states that 'People 

who are less healthy than they might be cannot help others to flourish' (Doyal 1995: 

275). This suggestion might lead to the unacceptable idea that people with disabilities 

or chronic illnesses are not good citizens. 

12 Doyal 1995, Daniels 1983, Daniels 1985 
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The notion of equal rights of access to health care on the basis of equal needs, 13 as 

proposed by Doyal, raises a number of problems. How do you assess needs 

accurately? Does the mother with three dependent children need treatment more than 

the elderly man who lives alone? If we include the needs of the children for a parent, 

then we may meet 'more' needs by treating the mother. Can one really compare the 

needs of one patient. with another? The stoic person who does not complain about the 

ongoing pain may be disadvantaged by any superficial assessment of needs. 

Different people will have different priorities: the stiff knee for the ballet dancer may 

present an immediate medical need. However, a similar condition may not be a 

problem for the more sedate lecturer who chooses to avoid exercise of any sort. Doyal 

(1995: 276) admits that he is focusing on hospital care and has defined 'need' as 'the 

requirement for specific clinical intervention to avoid sustained and serious disability. " 

Accordingly, resources should be allocated to life threatening conditions and to those 

who are at risk of serious and irreversible disability, including those who are suffering 

acute pain. Doyal appears to focus on a restricted medical model of health care and he 

avoids the wider issues of whether we should promote the health and general well 

being of individuals. Elective surgery, cosmetic surgery, and treatment for impotence 

would not be a priority, within his approach. 

Norman Daniels (1985) has also examined the idea of a moral right to health care. He 

argues that the right to health care is derived from the social obligation to guarantee 

'fair equality of opportunity. ' He suggests that health care is a special social good, 

which should be distributed differently from other kinds of social goods. The 

distinction is made because health care meets certain important categories of need: 

those that are necessary to preserve 'normal species functioning. ' This is a more 

modest obligation than that suggested by Doyal, since Daniels (1996: 189) writes that 

13 Medical need as a criterion for the distribution of health care will be discussed in chapter 3.1 
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4e can characterise health care needs as things we need to maintain, restore or 

compensate for the loss of normal species functioning. ' Since serious impairments of 

normal functioning can adversely affect the capabilities of people, they may also impair 

the opportunity ranges for individuals as compared with the normal range for society, 14 

Daniels uses the term 'health care' broadly to include personal medical services and 

also preventative medicine and public health. He suggests that it embraces a diverse 

set of institutions and therefore the notion of a right to health care can imply a number 

of different things - both in regard to the extent of what is being claimed and with 

regard to the type of justification that it needs. Nevertheless, Daniels (1985: 3 5) 

concludes that 'we should use impairment of the normal opportunity range as a fairly 

crude measure of the relative importance of health-care needs at the macro level. 11 

Daniels suggests that medical need arises from the loss of normal species functioning 

and it follows that health care should seek to treat both physical and psychological 

disease or injury, which adversely affects normal functioning. However, I would 

suggest that this approach might exclude certain health care provision such as cosmetic 

surgery, complementary therapies, breast reconstruction and health promotion. Even 

though they go beyond treatment for loss of normal functioning, these interventions 

are sometimes provided on the NHS, since they seek to promote the well-being of the 

individual. Indeed such health care is vitally important within a service, which seeks to 

promote the general welfare of individuals. 

Daniels (1996: 194) admits that his account cannot resolve all distributive issues in 

health care and he suggests that other considerations may be relevant, in addition to 

maintaining a normal opportunity range. Anyway, Daniels is discussing the 

14 Daniels recognises that other social conditions can affect opportunity, including lack of education 

and/or relevantjob training 
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macroallocation of resources,, while I am interested in the distribution of health care 
between individuals - the microallocation of resources. 

In conclusion, while the legal right to health care in Britain is reflected in the statutory 

duties of the Secretary of State to provide a 'comprehensive' and 'free' health service 

to all, the extent of this right remains controversial. Even if we agree that there is a 

legal right to health care, questions remain about what is included within this right. 

The concept of health can be defined from a narrow medical perspective, focusing on 

diagnosis and treatment of disease or injury, or from a much broader and more 

inclusive approach embracing the well-being of the individual. The claim of a legal 

right to health care does not in itself clarify what duties and obligations are implied, or 

what services should be available on the NHS, or who should be eligible for care. 

Despite the difficulties in determining the extent of a moral right to health care, for the 

purposes of this thesis, I will accept that there is a primafacie right to health care. 

There cannot be an absolute right to health care because we cannot meet all claims to 

health care, and therefore we cannot say that we ought to meet all claims. The central 

question of this thesis is whether individuals can forfeit their right to health care by 

their irresponsible behaviour. If nobody has a right to health care this question 

becomes meaningless. In the unfortunate situation where it is impossible to treat 

everyone, I wish to explore whether it is justifiable to withdraw or delay medical 

treatment from those people who have adopted an unhealthy lifestyle, taken risks or 

failed to comply with prescribed treatment. 
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1.6 Do individuals have a responsibility to maintain a healthy lifestyle? 

While the rights of patients have been asserted in '7he Patients Charter' (Department 

of Health 199 1) and have been the focus of debate, there has been little discussion 

about any corresponding responsibilities of patients. The existence of rights is often 
balanced by certain responsibilities, which may impose obligations" on the individual. 

Indeed the current Home Secretary, Jack Straw, 16 states that: 'The Government's 

objective is to promote a culture of rights and responsibilities throughout our society. 

This Act' (The Human Rights Act) 'will make people more aware of the rights they 

already have but also balances these rights with responsibilities to others. ' I wish to 

examine whether the right to health care imposes a responsibility on individuals to 

maintain a healthy lifestyle, either by avoiding known risks or by taking positive steps 

to promote their own health. 

In Britain, contribution'to the NHS is by compulsory taxation and there is a pool of 

resources, both financial resources and material resources such as donated organs and 

beds. If some people take risks with their health and use more than their fair share of 

resources, for self-inflicted illness, then others may be denied treatment. On the other 

hand, 
' when people maintain a healthy lifestyle, and lower the incidence of disease and 

injury, then those who become ill through no fault of their own, may be able to benefit 

despite limited resources. The responsibility to maintain a healthy lifestyle may be 

owed to society as a whole because society will have to support those who become ill, 

Veatch (1981: 276-28 1) argues that where the need for health care is self-generated, 

through behaviour, which puts health at risk, it is not fair to ask society to bear the 

extra costs. In the NHS prudent individuals, who take minimal risks with their health, 

will subsidise those individuals who continue to pursue an unhealthy lifestyle or 

15 1 will use the words obligation and duty interchangeably 

16 Cited in Home Office Press Office News Release Government to ""Bring Rights Home " on 2 

October 2000 (12/07/00) 
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partake in dangerous sports and are subsequently ill or injured. Gutmann (1995: 113) 

states that 'The medical needs that result from reckless behaviour may be so expensive 
to satisfy that society cannot then afford to meet the needs of other people who act 
responsibly but still suffer from misfortune. ' In this way people who adopt unhealthy 
or risky lifestyles may cause indirect harm to others. 

It is also possible for individuals to cause direct harm to others if they do not look after 
their health. When individuals suffer from an infectious disease and fail to take 

appropriate precautions there may be risks for others. Similarly, smokers can cause 
direct harm to others if there is no way to avoid the effects of passive smoking. We 

have a moral responsibility not to harm others, both in health care and in life generally, 

and it follows that individuals must take some responsibility for their health and 
lifestyle, since self-neglect can adversely affect others. Restrictions on certain types of 
behaviour are evident in our current legislation and are justified if there is clear 

evidence that harm to others is likely to result. For example, speed restrictions for 

motorists will reduce the severity of injury in car accidents and for pedestrians. 

Individuals may also have a responsibility to maintain a healthy lifestyle because of 

ongoing commitments to particular people. For example, parents may have a special 

responsibility to adopt a healthy lifestyle because of their young children. 17 When 

individuals become ill, or die prematurely, there is a tremendous loss for those who are 

dependent upon them. When Alison Hargreaves (Beaument and Douglas 1995: 10) 

attempted to climb K2, following her successful climb on Mount Everest, there were 

criticisms and questions in the press following her death. Was she irresponsible to take 

such an obvious risk with her health and life, when she had two young children? If 

" Sons and daughters are also expected to be responsible for the care of their aged parents - 
particularly in a climate of reducing NHS and social welfare expenditure. It is not clear that the 
children of elderly relatives enter into a voluntary agreement to accept this duty, rather the caring role 
appears to fall upon them. Hence, Dworkin (1981: 26-3 1) suggests that responsibility is not always 
voluntarily assumed. 
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such criticism is accepted, it implies that women have a particular responsibility to 

maintain a healthy lifestyle while their children are young and dependent. (At the time 

Alison died on K2, two other male British Climbers were swept to their death in an 

avalanche, in the same range of mountains. Both men had children and yet there were 

no questions asked as to whether these fathers should have gone mountaineering. ) 

There are however inherent difficulties in accepting the claim that we have a 

responsibility to maintain a healthy lifestyle. Firstly, there may be competing 

, obligations, where individuals take risks with their health, in order to fulfil other 

responsibilities. For example, firemen or lifeguards may deliberately place themselves 

in potential danger in order to rescue those in need. Secondly, the claim that 

individuals have a responsibility to maintain a healthy lifestyle does not indicate the 

kind of the duty, whether it is only a negative duty not to expose oneself to risks, or 

whether it is also a positive duty to improve health? Does the individual have to 

refrain from indulging in certain high- risk activities, or is there also a requirement for 

individuals to take active steps in order to maintain their health, including taking 

regular exercise, eating a high fibre diet, and putting on sun protection cream? 

Positive obligations or duties can be described as those in which the individual should 

not merely refrain from acting but should perform certain acts (Fishkin 1982: 8). For 

example, you might have a positive duty to get an inoculation before travelling to a 

foreign destination, to minimise the risks of potential infection, It is tempting to 

suggest that there is a duty to avoid high risk activities, " which are known to harm 

health, such as smoking, parachute jumping and excessive sunbathing, but to deny that 

there is a positive duty to take active steps to maintain health. However, the 

18 Except when there are conflicting obligations. For example, many people take justified risks in 

their jobs: the window cleaner may bc at risk of physical injury and the pub owner may work within 

smoke filled bar and others may just overwork and subject themselves to ongoing stress. 
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distinction between positive and negative obligations is not always obvious or clearly 
defined, particularly in regard to what is an omission. Does the responsibility to 

maintain a healthy lifestyle involve a positive obligation to take regular exercise and eat 
a high fibre diet? Or is this a negative obligation to avoid a sedate lifestyle and a low 
fibre diet? 

The extent of such a responsibility is not clear, and there are limits to what can be 

expected of people. For example, the single mother who has little help with child care 

may find it difficult to partake in regular exercise. Should high-powered executives 

give up their stressful jobs and move out of the polluted cities in order to improve their 
health? Should people stop using the car and get on their bicycles in order to promote 
their health? The responsibility to maintain a healthy lifestyle raises the question as to 

how much sacrifice is necessary to fulfil the obligation. 

Smiley (1992: 25 5) suggests that our judgements about the scope of responsibilities 

will be related to a variety of cultural assumptions about when, and how much, 

individuals can be expected to control their own behaviour. In particular, she focuses 

on our perception of social roles and communal boundaries. Responsibility for disease 

and injury can be assessed against a backdrop of expectations about who can and 

should act (or refrain from acting). For example, with the current knowledge of 

pregnancy and child development we might expect pregnant women to stop smoking. 

Prior to the extensive evidence of the potential dangers to the developing baby, we did 

not expect woman to give up smoking during pregnancy, but our expectations of social 

roles and responsibilities have changed with time and increased knowledge. 

With increasing scientific evidence as to the factors, which contribute to disease 

generally, and in particular heart and vascular disease, we might expect individuals to 

modify their behaviour accordingly. The illness, which may result, is a harm that 
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affects not only the individual, but also their close community and members of their 
family and friends. Can people expect support from others and from limited health 

care resources, if they do not demonstrate responsibility to maintain a healthy lifestyle, 

avoid known risks and co-operate with advice and treatment from health care 

professionals? 

Xecent government documents emphasize the importance of individual responsibility: 

'individuals 
... 

have a responsibility for their own health. Everybody should try to look 

after themselves better., by not smoking, taking more exercise, eating and drinking 

sensibly' (Department of Health 1999: vii). There is also recognition that improving 

health is not solely an issue of personal responsibility, rather it is a balance between 

what individuals can and should do and wider factors such as air pollution, 

unemployment, low wages, crime and disorder, and poor housing. Nevertheless, the 

proposals to improve the health of the nation and achieve the set targets in key areas 

rely partly on what the individual can do. 'Individuals are central to our new vision for 

better health. People need to take responsibility for their own health - and many more 

are doing so. There is a new and clear realisation that individuals can improve their 

health, by what they do and the actions they take' (Department of Health 1999: 8). 

There is no suggestion here that individuals who do not take responsibility for their 

lifestyle should forfeit the right to health care. However Emson (1992: 10) suggests 

that 'we have arrived at the point when each statement on rights in relation to health 

care must be accompanied by considerations of duties and responsibilities. ' It follows 

that we might wish to explore whether priority should be given to those individuals 

who have maintained a healthy lifestyle, when choices have to be made between 

patients for scarce resources. There are two distinct reasons for prioritizing the 

prudent individual: Firstly, it may seem only fair to prefer those who are not at all to 

19 Key areas include cancer, coronary heart disease and stroke, accidents and mental health' 
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blame for their illness or injury and secondly, it may encourage people to be 

responsible and hence save resources for those whose illness/ injury are undeserved. 20 

Hence, individuals who continue to abuse their health and ignore advice about how to 

prevent disease and injury may have a weaker claim to limited resources. 

However, before accepting that the responsible individual should be given preference 
in access to scarce medical resources, we should consider some prelin-finary questions. 

VVhich criteria could be used in practice to determine who should be treated, when it is 

not possible to treat everyone? Which criteria should be used? I wish to consider 

whether it would be justifiable and fair to use medical need, clinical and cost 

effectiveness, age, as well as desert, both for those who are chosen, and for those who 

are denied the first choice of treatment. This discussion will take place in chapter two. 

In chapter three, I will examine some of the various theoretical accounts of distributive 

justice in, order to determine if any of these enable us to establish a fair way to allocate 

scarce health care resources between patients. In chapter four, I will turn to other key 

questions for this dissertation: Do people make voluntary choices about their lifestyle, 

and does it make sense to hold them responsible for their health-related behaviour? In 

chapter five, I will examine what actions the government and health care professionals 

should take when trying to persuade people to adopt a healthy lifestyle? I will then 

examine some pragmatic problems inherent in any policy, which allocates health care 

resources according to the lifestyle of the individual. Finally, I will review some case 

studies where rationing according to previous lifestyle has occurred. 

20 However, people who do not change their behaviour because of the fear of becoming ill or injured 

may be unlikely to change their behaviour because of the threat of withdrawal of medical care. They 

may be unconcerned about their future generally and live for the immediate thrill. 
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Chapter Two 

RATIONING SCARCE RESOURCES IN HEALTH CARE - AN 

EXAMINATION OF THE POSSIBLE CRITERIA 

2.1 Criteria for rationing in health care 

2.2 Medical need 

2.3 Patient Desire 

2.4 Clinical and Cost Effectiveness 

2.5 Age 

2.6 Waiting lists and lotteries 

2.7 Desert 

2.8 Conc sions 
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2.1 Criteria for rationing health care 

In this chapter, I will examine a number of criteria, which could be used to allocate 

scarce resources in health care,, including medical need, patient desire, clinical and cost 

effectiveness, age, waiting lists, a lottery system and desert. I hope to demonstrate 

that a pluralist approach should be used in decisions about which patient is treated. I 

will argue that some criteria including medical need, clinical and cost effectiveness, and 

patient desire are directly relevant to these decisions. In addition, lifestyle and age may 

be indirectly relevant if they affect the probable clinical outcomes of treatment. 

I have argued that rationing is inevitable within the NHS, where rationing is defined as 

the withholding, or delaying, of beneficial treatment primarily because of limited 

resources. In health care, the issue is not whether to ration, but how to ration fairlY. ' 

It is therefore desirable to exanfine the various criteria on which rationing decisions 

have been made,, and could be made, in order to determine if they would be fair both to 

patients who are given the treatment of first choice, and to those who are not. it might 

so happen that there is a just and workable way to distribute limited resources, that 

does not take into account previous lifestyle and behaviour. However, there may be 

no simple criterion on which to allocate limited resources and it may therefore, be 

justifiable to adopt an eclectic approach, using a number of variables, including even 

lifestyle, in order to choose which patient should be given limited resources. 

This discussion presupposes that every effort has been made to raise extra resources, 

either by increasing the overall allocation to health care provision, or by improving the 

efficiency of the service. While the NHS White Paper (1997: 13) suggests that 

patients in the NHS will be treated 'according to need and need alone', it appears that 

a variety of criteria are, and have in the past, been adopted in practice. 

' Hunter D. J. Rationing Health Care: the Political Perspective In British Alledical Bulletin 1995,51 

(4)877 
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2.2 Medical Need 

The White Paper, 'The New NHS. Modern. Dependable' (1997: 13) states that 

patients in the NHS will be treated 'according to need and need alone. ' Many doctors, 

according to Gillon (1985: 95) prefer 'medical need' as the criterion on which to 
decide who should be treated when resources are limited. Since it makes no sense to 

treat people unless they have a medical need, it is surely a relevant and appropriate 

criterion on which to allocate health care. However,, I suggest that 'need alone' is not 

sufficient to determine which patient should be treated, when not everyone can be 

treated. 

Firstly, I have proposed that it is not always possible to treat everyone according to 

their needs because of limited resources (Chapter 1.4). Secondly, it may not be 

reasonable to treat everyone according to their needs. The capacity of modem 

medicine to preserve life is so great today that intensive care beds and technological 

treatments could use vast amounts of both financial and staffing resources, to the 

detriment of other welfare needs of society. Excessive spending on health may reduce 

the available resources for education, housing and safe transport, all of which may 

impinge on the health and well being of individuals. 

Thirdly, in the area of health care, where there are ongoing innovations and new drugs 

become available, it is difficult to determine the scope of medical need. Mason and 

McCall Smith (1994: 25 7) describe need as an 'imprecise' and 'elastic' concept. It is 

not,, though the concept that is imprecise - but rather what things fall under it. 

According to Daniels (1981: 15 8) health care needs encompass 'those things we need 

in order to maintain, restore or provide functioning equivalents (where possible) to 

normal species functioning. ' Consider the difficulty of applying this definition to 

determine what counts and what does not. For example, do treatments for infertility, 
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complementary therapies, lifestyle drugs, and certain psychiatric drugs satisfy medical 
needs or are these treatments merely a response to patients' desires? If these broader 

needs are included as medical needs, it will be impossible to meet them within the 

existing budget for health. Further criteria will be needed to determine which 
treatments should be offered. 

Finally, if the NHS is committed to allocating treatment according to need and need 

alone, how should decisions be made between patients who have similar needs? Can 

one assess patients according to the seriousness of their needs, or the immediate threat 

to life? This would favour the allocation of resources to those patients who need life 

saving treatment, with an associated loss for other areas of care. Even if need is acute, 

should medical treatment always attempt to meet critical life threatening needs in order 

to prolong life, or does this depend upon other factors such as the predicted outcomes, 

clinical and cost effectiveness and potential quality of life for the patient? 

I suggest that need cannot serve as the only criterion in distributing limited medical 

resources between individuals. If it is accepted that other criteria will inevitably come 

into play, is it reasonable to include amongst these others not only clinical and cost 

effectiveness but also considerations such as age or lifestyle, in order to determine 

which patient should be treated? 

The distribution of limited health care resources between individuals who have similar 

medical needs is complex. We do not all have equal needs for medical treatment and it 

would not make sense to argue for equal shares. Swift (1995) makes the point that if 

other people get more health care than me, it does not in itself affect the characteristics 

of the value to me of the health care that I get. I can get all the health care that I need 

as a citizen even if others are getting more than me. Only in the case of health 

education might we wish to argue that everyone should have equality at the basic level; 
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for example, everyone should be informed of the merits of a healthy diet and the risks of 

smoking. 

The assessment of 'medical need' will inevitably fall to the medical profession, who by 

merit of their education and expertise should be best qualified to determine medical 

need and clinical outcomes. For certain patients it may be decided that surgery is 'not 

clinically indicated. -)2 Hope,, Sprigings and Crisp (1993: 379) suggest that this 

expression may indicate that it is not in the patient's best interests to undergo surgery. 

The probable outcomes are not favourable and might lead to poor quality of life or even 

death, which outweighs the possible benefits of the operation for the particular patient. 

Nevertheless, it is never possible to look into the future with absolute certainty and in 

current practice it is important to involve the patient as fully as possible in any decisions 

about the treatment and possible options. Individuals will have different values in 

assessing whether surgery is right for them and whether the inherent risks are worth the 

anticipated benefits. Decisions should not be based on clinical need alone and should 

involve input from the patient about what is right for him or her. 

This is well illustrated by a case in practice where a young married woman with two 

young children was offered a kidney transplant, Medical staff decided she was a 

priority, but to their surprise she declined the transplant because she did not wish to 

undergo major surgery with its associated risks when she was managing well on home 

dialysis. She explained that she would rather have a transplant in the distant future 

when her children were older and the knowledge about transplantation had improved. 

Whenever possible, judgements about the quality of life or expected quality of life 

2 Hope, Sprigings and Crisp (1993: 379) suggest that the phrase 'Not clinically indicated' may 

sometimes be used when the doctor actually means there are no available resources for the patient. 

Indeed Ward (1986: 63) claims that the doctor may 'hide the truth' and should 'stop covering up for 

an inadequate health service. ' There may be a genuine difficulty when doctors have to tell patients 

that there are no available funds and they may try to avoid this. While we may not condone this 

behaviour, nor underestimate the importance of honesty with patients (Jackson 1991, Higgs 1985), it 

is an understandable approach particularly in a climate where discussion of rationing is not often 
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should be left to the one person who knows best about the patient's plans and feelings - 
namely the patient. 

In essence, medical need is one of the relevant criteria in the distribution of health care. 

However, it is not the only morally relevant criteria because it is impossible to meet all 

health care needs, and anyway it is unreasonable to attempt to meet them all. Other 

criteria should also be considered including clinical and cost effectiveness and patient 

preference. If health care is distributed according to 'need and need alone', as 

suggested in recent policy documents, several questions remain outstanding. For 

example: what precise needs should the NHS meet? Do drugs such as viagra, and other 

'lifestyle drugs 3 meet medical needs, or patients' desires? Is long term care for the frail 

and immobile elderly a medical need or is it a social need? 

For further discussion about 'lifestyle drugs' see Chapter 7.5. 
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2.3 Patient desire. 

In the majority of cases the doctor and the patient will negotiate common aims of 
treatment attempting to meet both medical needs and patient desires. V; Mle there is an 
increasing emphasis on patient autonomy within health care, 4 and patients should be 

given a clear explanation of any proposed treatment before they consent to care, 
respect for autonomy does not imply that patients can demand a particular treatment or 
investigation. Rather respect for autonomy in the medical context implies that a 

competent patient's refusal of treatment should not be overridden. 

Patients, doctors and the public may have different perspectives of what constitutes a 
legitimate claim on the health service. While the patient may feel that the treatment for 

infertility or varicose veins is of paramount importance, local managers in the NHS 

may not include the provision of such treatment in their services, because they do not 

classify these conditions as medical needs or priorities. 

It is sometimes difficult to distinguish between patient desires and patient needs. ' If a 

patient desires certain physical treatment; for example, cosmetic surgery or treatment 

for infertility, the consequences of delaying or refusing treatment may have significant 

psychological effects for the patient. Psychological stress may lead to mental illness, 

which can in turn present as a clinical need. This is well illustrated in a case study 

presented by Ham and McIver (2000: 30) of a patient who was initially denied gender 

reorientation. The psychiatrist treating the patient and supporting the claim for surgery 

wrote that 'without the operation I fear she is at great risk of suicide, unable to five in 

the 'halfway' situation. ' 

'Beauchamp and Childress (1989), Gillon (1985), Edwards (1996) 
5 Wiggins (1985) discusses the distinction between needs and desires. Plant (1991: 184-220) 
discusses how we might distinguish between needs and wants and examines the nature and claim of 
needsgenerally. Wilson (1986) also examines the distinction between patients' wants and patients' 
interests. 
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Nevertheless, doctors can be justified in refusing to provide what a patient requests 

and I have previously indicated that any legal, or moral right to health care on the 

NHS, is not absolute. 6 If a patient requests an expensive but beneficial treatment or 
drug, the doctor can refuse to provide such care on the basis of cost or scarce 

resources. Doctors work with limited resources and there may be competing 

obligations to treat other patients. 

However, Hellman (1997) suggests that there may be potential problems, such as the 

loss of trust, if the doctor considers the issue of societal cost, while making decisions 

about the care of individual patients. He goes on to suggest that there are two roles 

for the physician. As an agent of society, the physician must consider the greater good 

and be involved in the development of guidelines, directives and limitations on 

practice. As physician to the individual patient, the doctor should act in the best 

interests of each patient, within the linuts of available resources. 

In essence, patient desires should be considered in decisions about treatment. 

However, patients are not entitled to demand particular treatments or care, at specified 

times on the NHS. Patient desires are one of a number of criteria, which should be 

included in decisions on resource allocation, alongside medical need, clinical and cost 

effectiveness. 

6 Child b was not treated on the NHS despite her father's wishes, and efforts in the courts, to force the 

doctors to continue treatment. The High Court recognised that doctors act properly in refusing 

treatment and in taking financial constraints into consideration, although in this case the doctors who 

refused to treat Child b insisted that they were moved only by clinical considerations. 
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2.4 Clinical and Cost Effectiveness 

Recent government policy (NHS Executive 1999: 8) has emphasized the importance of 

clinical and cost effectiveness. While the principle of effectiveness suggests that 

resources should be allocated to those treatments, which are clinically effective, the 

notion of cost effectiveness suggests resources should be allocated to those treatments, 

which will maximize benefit for cost. 

Clinical effectiveness, based on the available research, remains an important aim in the 

medical treatment of patients. It is surely one of the principles, which should be 

considered in the allocation of resources. Hunter (1997 -. 76) suggests that the drive for 

clinical effectiveness now permeates the NHS at the level of rhetorical aspiration. A 

number of research centres, (including the NHS Centre of Reviews and Dissemination 

and the UK Cochrane Centre) disseminate findings and guidelines for effective 

practice. 

The recently established National Institute for Clinical Excellence (NICE) will produce 

and disseminate evidence based guidelines to inform and support those professionals 

who have to make decisions about the management of patients and the use of new and 

existmg treatments. On the basis of their appraisal, the then health secretary 

recommended that doctors in the NHS should not widely prescribe the anti flu drug 

relenza, because the effectiveness of the drug was uncertain. Relenza has not been 

banned, but doctors should take the guidelines into account when exercising their 

professional judgement. While NICE is not explicitly responsible for rationing, it is 

clear that the effect of their recommendations could result in the withdrawal of certain 

forms of treatment, from the NHS, on the basis of clinical outcomes and / or cost. 

It seems entirely appropriate to allocate resources only to those treatments which are 
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effective and one might question any suggestion to do otherwise. However, in practice 
there are some problems with the idea that medical care should be allocated strictly 
according to clinical effectiveness. Many procedures have uncertain and unproved 
outcomes in health care. Bottomly (1993: 29) suggests 'Treatments that were 

previously common have been shown to be either ineffective or overused - for 

example grommets or tonsillectomies. ' As a result the frequency of these procedures 
has declined. However, in some individual cases, these procedures are effective and 

will result in improved health for the patient, since it is often difficult to apply general 

guidelines or rules to particular cases (Beresford 1991). Medical research does not 

produce unambiguous results and it appears that there are often patients who prove to 

be the exception to the rule. Patients are not a homogenous group and they will 

respond to treatments and drugs in a variety of ways. 

If doctors and / or managers decide to allocate medical resources according to clinical 

effectiveness, those treatments, which are judged to give some small benefit only, 

could be restricted. One might suggest that this is not rationing at all, because if a 

medical intervention is of limited benefit, then no one is being denied what they need 

(New and Le Grand 1996). However, it is rare to be able to predict future outcomes 

of health care with absolute certainty 17 and there are often significant benefits for the 

patient, even if there is no complete cure, Hence, Weale (1995: 83 5) states that 'the 

pervasive uncertainty about various aspects of medical practice means that it is not 

always easy to make the elimination of ineffective procedures the first priority of 

prudent health care rationing. 11 

In addition, it is relevant to note that clinical effectiveness is not always a priority for 

patients or their relatives. The placebo effect of certain treatments is well recognized. 

The idea that something is being done allows patients and their families to maintain 

hope and there is perhaps a chance that treatment may result in unexpected positive 
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results, even if research suggests it is unlikely in the majority of cases. Attention, care 
and an attempt at treatment may in themselves promote a sense of well being for the 

patient, even if clinical trials suggest that the physical improvements may be minimal. 

It is not clear that the reduction of inefficient procedures will ameliorate the need to 

ration health care in the NHS. Throughout the history of the NHS there has been an 

increasing demand for new services and more expensive treatments. New drugs, such 

as viagra, beta-interferon for the management of multiple sclerosis, and xenical for 

obesity, suggest that demand will continue to increase and that the need to make 
difficult decisions about who receives care will remain. 

For example, donepezil is a new drug for the treatment of Alzheimer's disease, which 

was licensed for prescription in the UK from April 1997. Benbow, Jones and Jolley 

(1999: 26) suggest that the clinical effectiveness of this drug is variable: up to one third 

of patients show improvements, approximately one third of patients will maintain their 

function rather than decline, and roughly one third will decline as expected. Since the 

cost of this drug is estimated to be about fl, 000 per year, per patient, and Alzheimer's 

disease is not uncommon, there has been reluctance by some health authorities to fund 

this treatment (Benbow et al 1999). It appears that rationing is occurring in some 

geographical regions. Yet some patients, according to the research, would benefit 

from this drug therapy. 

Economists., such as Williams (1992), are concerned not only with clinical effectiveness 

but also with cost effectiveness. The aim is 'to measure costs and benefits and choose 

the combination of health care that maximizes benefits for available resources' 

(Donaldson 1993.8 1). Greater financial awareness, due to the devolved responsibility 

for the budgets to the fund holding practices, and the increasing business and economic 

values of the trusts, have made doctors more aware of the wider effects of their 
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decisions. It is surely naive, and unethical, for professionals to make choices about 
treatments without considering the wider implications for resources generauy and the 

availability of resources for other patients, and future patients. Williams (1992: 7) 

states 'anyone who says no account should be paid to costs is really saying no account 

should be paid to the sacrifices imposed on others'. He suggests that there can be no 

ethical grounds for ignoring the effects of your actions on other people and he 

concludes a caring, responsible and ethical doctor has to take costs into account. 

While economists may be able to measure the costs of the service, and evaluate the 

costs of proposed changes in the service, it is still necessary to define and measure the 

benefits. Since there are real difficulties in defining health, (which will be discussed in 

chapter 5.1) and objectively measuring the outcomes of health care, particularly in 

terms of patient well being, it may be more difficult to evaluate the benefits of health 

care. 

Harris (1996) discusses the precise meaning of 'benefit' within the context of health 

care delivery, and suggests that there may be rival conceptions of what is meant by 

benefit. Firstly, patients may want what is most beneficial for themselves in terms of 

achieving the longest and best possible quality of life. In contrast, the providers, or 

funders, of health care may want to be selective in choosing those patients who have a 

prognosis, which indicates that they will do well in terms of overall survival and 

recovery rates. 

Harris (1996: 273) asks the question: Should the patient with a ninety per cent chance 

of recovery always be preferred to the patient with a forty per cent chance, if they are 

in competition for resources for health care? If this question is answered in the 

affirmative, it is clear that those patients, who are judged to be high risk and have a 

poor prognosis, will be disadvantaged. This would appear to systematically 
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disadvantage those people who have existing chronic illness, such as diabetes and 
hypertension, which seems to be unfortunate, and contrary to the stated aims of the 
NHS. 

The 'quality adjusted life year' or QALY, as described by Alan Williams (1985), is a 
means of evaluating the benefits of health care, both in terms of predicted quality of life 

and length of survival. A cost-effective medical procedure is one where the cost per 
QALY is low. However, several ethical concerns have been raised,, 7with regard to the 

use of QALYs in practice. For example, the application of a QALY approach could 

result in reduced resources for certain vulnerable members of society. Since old 

people generally have a shorter life expectancy than the young, they will have fewer 

years to gain from treatment, and will therefore be disadvantaged by any assessment of 
QALYs. Disabled people may also be disadvantaged by subjective judgments about 

their quality of life. 

Michael Lockwood (1988: 45) suggests that the QALY approach may seem intuitively 

unjust because the principle "To each according to what will generate the most 

QALYs' is potentially in conflict with the principle 'To each according to his need. 

Conditions that can be treated cheaply, with a high probability of success, will score 

favourably on a QALY assessment. Yet such treatment should not always be given 

priority, over more costly lifesaving treatment. The patient who requires intensive care 

treatment may have the greater medical need, and may require lifesaving treatment. 

Public opinion seems to support the rescue principle, which implies that we should try 

to save people if their illness or injury is life threatening. Accordingly, it is justifiable 

to give priority to the individual who has, for example, suffered a heart attack, and 

requires coronary care, even if the same financial resources could be used to treat a 

number of less urgent conditions, for a greater number of individuals. 

7 See Harris 1987, Harris 1995, Rawls 1989, and Haydock 1992 as examples of articles which 
critique the notion of QALYs and raise various ethical concerns, 
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Of course, some lives may unfortunately be too expensive to rescue and while great 
importance is attached to saving human life, there is no absolute legal or moral 
obligation to rescue an individual. Emergency care can be extraordinarily expensive 
and when it is, the rescue principle may be overridden in the public interest, or because 

of competing obligations. 

In essence, both clinical and cost effectiveness are considerations, which should be 

included when making decisions about the allocation of scarce medical resources. 
They are not, however, the only relevant considerations and I suggest that they should 
be considered with other criteria such as medical need and patient choice. QALYs will 

give an indication of what procedures are cost effective and as such should be included 

within these decisions. 

In this thesis, I wish to examine whether the allocation of health care resources should 

be partly dependent upon previous or current lifestyle. It is evident that certain 

behaviour, including smoking, and continued excessive eating, leading to obesity, may 

affect the recovery rates from surgery, and may therefore affect the clinical and cost 

effectiveness of certain treatments. Thus, some patients may be chosen, or not chosen, 

partly because their lifestyle has affected the probable clinical outcomes of treatment. 

This is not discrimination on the basis of lifestyle itself, but rather on the predicted 

clinical effectiveness of treatment for that particular individual. This will 

be justifiable in some cases and should be distinguished from a decision to allocate 

medical resources simply, or even partly, as a punitive measure for former unhealthy or 

risky behaviour. 
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2.5 Age 

Chronological age is sometimes used, ' as one of the criteria in decisions about which 
individual should be treated when resources are limited and not everyone can be 

treated. While age is not officially identified as an obstacle to treatment on the British 

NHS (Aaron and Schwatz 1984: 34) (Department of Health 1994), it is evident that 
doctors do sometimes select younger patients in preference to older patients. The 

restriction of particular treatments to those individuals who are, for example, under the 

age of sixty-five, may be convenient and easy to administer. It may, however, be 

difficult to justify as a policy. 

A variety of arguments are presented to justify the idea that there should be limits to 

medical treatment for the elderly. Firstly, by treating the younger patient, more years 

of future life wiH normafly be saved. (This is an important consideration in the 

assessment of QALYs. ) However, it is worth noting that it would be more appropriate 

to base rationing decisions on 'biographical'9 age, general fitness and health status, 

rather than chronological age, since there is enormous variation in the fife expectancy 

for individuals of the same chronological age. Callahan (1987: 164) suggests that age 

is 'the equivalent of such typical medical indicators as weight, blood pressure, or white 

cell count. ' These variables are usually evaluated within the context of an overall 

physical assessment and in isolation they are a poor indicator of health. 

Secondly, Daniels (1985) argues that limited medical resources should be restricted for 

the elderly in order to free resources for the young. He does not visualize the problem 

as one of distribution between competing groups of individuals - young and old - but 

8Examples of rationing medical resources according to age are presented in chapter 1.3. 
9 Rachels (1986: 50) makes a distinction between being alive (in the biological sense) and having a 
Iffie (in the biographical sense). Thus a patient can be alive, and unconscious in a coma, but valuable 
biographical life has ended, if the coma is irreversible. Biographical age gives an indication of stage 

of life reached and it may differ from chronological age. 
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he proposes that the issue should be understood in terms of allocating medical 
resources throughout the duration of the same life. If you have limited medical 
resources, you might choose to allocate a greater proportion within the early or middle 
aged years, with a correspondingly reduced amount in later life. 

Daniels adopts a Rawlsian approach in order to determine a just distribution of 

resources between the various stages of life. What, he asks, would the prudent planner 

choose in a situation not dissimilar to Rawls' original position? 10 Prudent agents must 

attempt to determine which principles should govern the distribution of health care, 
knowing nothing of their own age, family situation, health status, genetic history, 

socioeconomic position, and such like. If resources are limited, Daniels suggests that 

prudent deliberators would give priority to enhancing the individuals' chance of 

reaching a normal life span, rather than extending the normal life span. In addition, 

they 'would seek a health-care and long-term care system that protected their normal 

opportunity range at each stage of their lives' (Daniels 1985- 103). 

According to Daniels, a greater proportion of medical resources would therefore be 

allocated to those conditions, which occur in early life, rather than on preserving life 

after its normal span. Expensive life saving treatments might be restricted to younger 

patients, and denied to those after the age of seventy, seventy-five. (Daniels is not 

specific about the precise age. ) 

While Daniels suggests that medical resources should be allocated to protect the 

normal opportunity range during each stage of life, it is not obvious that there will 

always be enough resources even to achieve this goal. For example, Daniels' approach 

does not clarify whether infertility treatment should be provided, and such treatment 

10 Daniels himself suggests that there are important differences between his view and Rawls' veil of 
ignorance. The prudent agent should use straightforward maximising reasoning rather than adopting 

a strategy to maximise the position of the worst off. See Daniels 1988: 88-89. 
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could meet important needs necessary to maintain normal opportunities for those of 

childbearing ages. in reality, choices may still have to be made between competing 

patients and defensible criteria will be required in order to justify the decisions made. 

In addition, Daniels does not elaborate what precise policies could be implemented in 

order to put age based rationing into practice in a just way. Battin (1987) suggests 

that while we may hope that age based rationing and denial of treatment, or indeed 

delay in treatment, may bring about an earlier peaceful death, this is not guaranteed. 

Rather patients might have a prolonged period of morbidity and chronic disability with 

associated pain and discomfort. 

Thirdly, Callahan (1993) proposes that age could be used as a standard to restrict the 

allocation of expensive, high technology, life-extending treatment. He presents various 

principles to support the idea that this form of treatment should be withheld from the 

elderly: 'After a person has lived out a natural life span, medical care should no longer 

be orientated to resisting death. ' (Callahan 1987: 25) Hence when a person has 

reached a certain age, say late seventies or early eighties, death should be accepted as 

the normal course of life. Individuals have usually accomplished most of their life 

goals and opportunities have been fulfilled, so that death is not premature or untimely. 

Callahan emphasizes that suffering should be relieved for the elderly, however old, but 

that life should not be extended. The existence of medical technologies, which can be 

used to extend the life of the elderly, does not imply a duty on health care professionals 

to use them. 

Callahan suggests that over the next twenty to forty years all developed countries will 
r7cý 

be faced with an increasing financial burden to provide health care for the rising 

numbers of elderly in the population. While acknowledging the elderly do have a 

substantial claim upon public funds, it is not and cannot be an unlimited claim. 'Not 
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only is an unlimited claim likely to be utterly unaffordablel it would place an unjust 
burden on the young, whose taxes must pay for such a claim' (Callahan 1993: 24). 
The aim of such a policy is not to reduce current expenditure but rather to control the 

expected escalation of future costs in a 'fair' and 'balanced' way. Indeed Callahan 

emphasizes these changes should be implemented over a period of years so that 

attitudes and expectations about old age can change gradually. 

While Callahan's arguments are clear and the economic figures may be convincing, " it 

is not obvious why this proposed policy, which gives priority to the young for life 

saving treatment, is fair to those of us who are inevitably approaching old age. Rather 

the policy seems to be discriminating against the older members of the population 

merely because they represent an increasing percentage of the total population and 

represent a group who will probably make heavy demands on the health service. Is it 

permissible to withdraw resources from the elderly, and continue to treat those 

individuals who persistently ignore health advice by continuing to take risks with their 

health, by pursuing activities such as smoking, sunbathing or having unprotected sex? 

If the current health statistics (Department of Health 1995) are to be believed, these 

individuals will also make considerable future demands on the health service. 

Hunt (1993) challenges Callahan's arguments both on the grounds there is little 

evidence that the economic savings would materialize and on ethical grounds. He 

argues that a policy of withholding certain medical treatments from the elderly would 

c curtail' the autonomy of the aged and would treat elderly people as the means to a 

greater social good rather than as ends in their own right. 

Similarly, Baumrin (199 1) proposes that the autonomy of the elderly should be 

respected and they should be allowed to fulfil their life plans and live as long and as 

11 Grimley Evans (1993: 45) suggests that the implications for costs arising from the aging of the 

British population are not as great as is often assumed. 
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well as they can. In addition, Baumrin suggests that the doctor's normal social role is 

to treat disease and trauma in order to improve our life prospects. If this role is 

perceived to change and doctors are seen to be 'the arbiters of who should five and 
who should die' (Baumrin 1991: 159), it could lead to widespread insecurity and loss 

of trust. 

The most convincing argument for giving priority to the young in the allocation of 

scarce medical resources is the fair innings argument. Harris (1988) accepts that if we 
have limited resources and are only able to treat one person (say there is only one 

ventilator or donated liver) we may justifiably prefer to treat the younger person in 

preference to the older person who has had a good or fair innings. Lockwood(1988) 

also uses the 'fair innings' to justify treating the younger patient in preference to the 

older patient. The younger person should be given priority in order to maintain equity 

in terms of years of life lived (Lockwood 1988: 50). 1 agree with the fair innings 

argument because intuitively the death of a young person seems to be a greater tragedy 

than the death of an old person. There is a feeling of incompleteness and unfulfilled 

potential when a young person dies. In addition, it is difficult to argue persuasively 

against the fair innings argument. 

However, the fair innings argument should only be applied when there is a significant 

age difference between the individuals. In the unfortunate and rare situation where ZD 

only one patient can be treated, the sixteen-year-old should be given priority over a 

seventy-year-old, with similar medical needs and probable clinical outcomes. In a 

situation of forced choice, but only then, it would be unfair to rescue the older person 

who has had a good innings and let the young person die when he / she has not had a 

f ir innin S. 12 ag 

12 1 propose that the fair innings argument is only one of a number of relevant considerations in 
decisions about which patient should be treated, when not all can be treated. There will be other 
factors, which should also be considered in these decisions, such as the expected survival of each 
patient and the probable outcomes of treatment. 
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In conclusion, age does not always reflect biological fitness, quality of life or indeed a 

particular set of values, and it should not be used merely because it provides an easy 

way to make decisions about how to allocate limited medical resources. It is clear that 

certain elderly individuals, within their seventies, who are fit and have maintained a 

healthy lifestyle, will benefit from high technological life saving treatments and may 

extend their lives for many valuable years. People of all ages have a right to be treated 

as individuals and not as members of a uniform class. 

Nevertheless, age is sometimes directly relevant in decisions about who should be 

treated. When there is a significant age difference between the young and older 

patient, I have proposed that it is fair to give priority to the younger person on the 

basis of the fair innings argument, if choices have to be made between patients. Age 

may also be indirectly relevant as for example if an elderly person has a number of 

degenerative conditions, and is generally unfit. In this latter scenario, this is not 

rationing based on older age 'per se, ' but rather on the predicted outcomes of 

treatment for those individuals who are not healthy. 
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2.6 Waiting lists and lotteries 

Shortly after the NHS was established it became evident that the demand for services 

was greater than the capacity to treat patients. General practitioners became the 

4gatekeepers' to specialist services, making decisions about which patients would be 

referred to specialist services. When patients were referred to hospital consultants, 

they often had to wait weeks or months for their initial appointments and subsequent 

treatments. Queuing for treatment is still evident in the NHS today and there is 

considerable debate about how to manage waiting lists. " 

In essence, if resources are limited, waiting lists may be seen as at least as fair as many 

of the alternatives. However, questions about who is eligible to Join the waiting list, 

and whether certain patients should be given priority on the basis of need should still 

be examined. Access to the waiting list is dependent on medical judgement and may 

vary according to professional evaluation. Factors such as lifestyle and age may be 

used as criteria upon which to deny or delay people access to the waiting list. Harry 

I-hlick was denied access to investigations and the waiting list because he was a F-P 

smoker, and he subsequently died before receiving treatment. 

The present system appears to give priority to those who have waited the longest, 

based upon the notion of 'first come - first served'. However, in practice, this will 

penalize the stoic and may disadvantage those who seek help at a later point in the 

course of their illness. I would suggest that those individuals who have severe pain or 

are unable to fulfil their normal activities should be given priority over others with less 

severe and less immediate needs. If considerations of need are not taken into account, 

13 Department of Health Getting Patients treated., the waiting list action team handbook. 

Department of Health 1999 
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then waiting lists may become unjust. It is of course accepted practice to ignore 

waiting lists in extreme cases, where a patient is acutely ill or collapses. For example, 

the patient who has a myocardial infarct will be admitted according to need 
irrespective of any waiting fist. Other patients who are in severe pain and have a life 

threatening illness may also merit priority over others with less urgent clinical needs. 

Doctors can organize waiting lists to reflect the differing needs of individuals, but this 

introduces another criterion in decisions about which patient should be treated first. 

Some patients with particular conditions are currently given priority within the system 

and may be guaranteed a specialist appointment within a set time period. For example, 

the NHS Executive (1998) has set a target of two weeks for a specialist to see a 

woman with suspected breast cancer. Currently, this is not guaranteed for patients 

with other forms of suspected cancer. This 'targetting' of particular groups of patients 

may be justified if there are identified needs and early treatment will lead to beneficial 

outcomes. However there is a risk that it may be a response to media campaigns and 

politically motivated. 

While the use of waiting lists is evident in practice, the allocation of medical resources 

according to a lottery is a theoretical proposition, (Broome 1988: 60, Harris 1988: 

121) that is not reflected in current practice. A lottery system distributes resources 

randomly and gives every individual an equal chance of being treated. Harris (1,988) 

has suggested that a lottery will reflect the belief that the life and health of each person 

matters and that each person is entitled to equal concern and respect. However, 

drawing lots ignores the varying needs of each individual and could result in problems 

in practice. Williams (1992: 9) questions 'who is eligible to enter this lottery, what 

the prizes are, how soon and how often you can re-enter the lottery if you fail to win 

the first time, whether 'tickets' (especially winning tickets) can be traded or given 

away, and so on. ' Since individuals rarely have equal medical needs, and there is a 
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vast difference between life saving and life-enhancing procedures, the lottery system 

has some lin-fitations in reality. 
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2.7 Desert 

Consider the scenario where a drunk driver steers his car off the road and hits a 
pedestrian, who is walking on the pavement, The driver and the pedestrian are both 

critically injured and taken to the nearest hospital, where it is judged that they both 

require intensive care treatment. There is only one bed available. 

LeGrand (199 1) describes such a situation and asks who should receive priority for 

treatment? He suggests that 'most people would find it more acceptable to allocate 
the bed to the pedestrian, on the grounds that the driver was, to a large extent, at fault 

for his predicament' (LeGrand 1991: 103). This seems to suggest that the pedestrian 
deserves the intensive care bed more that the drunk driver who has contributed to his 

own (and the other's) medical needs by his reckless behaviour. He has made a choice 

to drive having consumed excess alcohol and he should accept the consequences of his 

behaviour. 

Glover (1977) presents a similar case where there is only one intensive care bed and 

two people in need are brought into hospital. One is a bank robber and the other is a 

man who heroicaffy went to the aid of a pohceman under fire from the robber. He 

suggests that in such a case we would favour treatment for the hero on the difference 

of desert. However, Glover emphasizes that in this case the risk to life is directly 

related to the acts being judged and this is not the same as allowing general character 

evaluations of moral worth to dictate who should be given priority in the allocation of 

medical resources. 

Nevertheless, these examples highlight that in extreme situations, desert may be 

considered to be a relevant factor in the allocation of resources. In practice, decisions 

about who receives the one intensive care bed are rare and other criteria might be 
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considered relevant. People are unlikely to have similar medical needs, and one patient 

may be at greater physical risk than the other and so merit the intensive care bed on the 
basis of acute need. Alternatively, if we say that the driver of the car was nineteen, 

while the pedestrian was ninety-two, we may feel uncomfortable about our former 

decision to treat the pedestrian in Intensive Care. Decisions are multifaceted and it is 

obviously unrealistic to isolate one criterion, such as desert, and exclude other relevant 
factors. 

If desert is sometimes a relevant criterion in acute situations, should it have a role in 

determining the allocation of resources in other situations? Is it justifiable to give 

priority to the healthy eater, who exercises regularly and avoids known risks such as 

smoking and excessive sunbathing? Should the cautious and sensible individual be 

given priority over the risk taker who takes part in hang gliding and dangerous sports? 

In other areas of our lives rewards and goods are distributed according to desert - the 

well qualified person is offered the job and the most successful sportsman is paid 

handsomely in prize money. Society generally accepts the notion of desert as a fair 

criterion on which to allocate certain resources, although there are frequently 

arguments as to the size of the allocated awards. It might follow that it would be fair 

to allocate medical resources partly on the basis of desert. For example,, those people 

who had previously donated blood might be considered first for major surgery when 

the need for transfusion was anticipated. Likewise, those who had previously 

registered as a potential organ donor might be given priority if they themselves 

required a transplant. 

Jarvis (1995: 202) suggests that 'legislation governing organ donation be amended 

such that all and only those who identify themselves as potential donors ......... are 

eligible themselves to receive transplant organs. ' He claims that such a scheme would 

satisfy the requirements ofjustice, because differences in access to transplantation 
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programmes would be based upon relevant differences; only those who elected to act 

as possible donors after their death would benefit from the transplant scheme. In the 
light of the current shortage of donated organs, this proposal appears to have various 

advantages; not least that it might increase the available number of organs, thereby 

promoting the good for the population as a whole. 

There are however, inherent problems in this proposal presented by Jarvis. One would 

need to be certain that the decision 'not to donate organs' was deliberate., well 

informed and taken with an understanding of the consequences. Some people may 

never have thought about donation, while others may have been encouraged to explore 

the issues and complete a donor card by an enthusiastic specialist. In other words, the 

decision "not to donate" should have been autonomous, and not the result of apathy., 

misunderstanding, or plain ignorance. If the 'modest proposal' as described by Jarvis 

were accepted, it would introduce the notion that past choices and behaviour were 

acceptable criteria on which to allocate health care resources. 

It follows that those people who deliberately and knowingly choose an unhealthy 

lifestyle could be held responsible for their fonner behaviour and forfeit subsequent 

health care on the basis of desert. However, we need to examine some key questions 

before accepting this suggestion. Do people really make voluntary choices about their 

lifestyle? Should doctors or any one else, make judgements about the behaviour of 

others when determining who should be given priority in the allocation of scarce health 

care resources? 
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2.8 Conclusions 

In this chapter, I have examined some of the criteria, which could be used to select 
patients when not all patients can be treated. I have argued that a pluralist approach 

should be adopted, where medical need, patient desire, clinical and cost effectiveness 

are always considered in decisions about the allocation of scarce medical resources. 
Other criteria such as age 14 and lifestyle choices should also be considered, at least in 

so far as they affect the probable outcomes of treatment. It follows that doctors 

should be involved in decisions about who should be treated because they have the 

relevant knowledge about medical needs and probable treatment outcomes. 

Generalizations about people, such as the elderly or risk takers should be avoided. 

Just as ninety-year-olds vary in their physical and mental health so do people who 

adopt unhealthy lifestyles. We should not assume that smokers win always have poor 

clinical outcomes following surgery. Some smokers may exercise regularly, eat a 

healthy diet, have a stress free lifestyle and only smoke a limited number of cigarettes. 

In addition, they may be lucky and have genes, which predispose them to a long and 

healthy life, so that the probable outcomes of surgery may be favourable. 

This pluralist approach to the allocation of health care resources means that doctors 

will have to make difficult decisions about individual cases. To repeat, they will have 

to consider medical need, clinical and cost effectiveness and other criteria such as age 

and lifestyle choices, where relevant to probable outcomes. However, other 

characteristics such as social worth, number of dependents, geographical postcode are 

more controversial and contrary to the principles of the NHS. I will not discuss these 

here. 

14 Where choices have to be made between patients of significantly different ages, the fair innings 

argument may be relevant. However, in practice, these choices are rare and there are normally other 

relevant differences in medical needs and probable clinical outcomes for each patient. 
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In this thesis, I wish to examine whether former and current lifestyle choices are 
directly relevant criteria to include in decisions about who should be offered treatment, 

when not everyone can be given the treatment of first choice. I have suggested that 

lifestyle can affect the outcomes of certain treatment and surgery, and it follows that 

lifestyle can impact on the clinical and cost effectiveness of some medical care, and 

when it does so, it is a justifiable criterion to include in decisions about rationing. This 

is not to suggest, though, that it is just to allocate medical resources according to 

former lifestyle 'per se', which is the central issue under examination in this thesis. " 

15 While I have noted that in extreme situations, such as the drunk driver who injures both himself 

and a pedestrian, desert may bc considered to be a relevant factor in the allocation of scarce resources 

(Section 2.7), in practice these cases are rare. In most cases, there will be other relevant differences of 

meAhcal need and probable clinical outcomes. Hence the decision about which patient should be 

allocated scarce resources is likely to be made on these criteria. Even if, in this scenario, we think 

desert is relevant, it may still be a serious mistake to infer that as a general policy doctors should 

include desert per se among the criteria they apply to select patients for scarce resources. As the 

saying goes: hard cases make bad law! 
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Chapter Three 

DISTRUBUTIVE JUSTICE AND THE ALLOCATION OF HEALTH CARE 

RESOURCES 

3.1 Theories of distributive justice 

3.2 The Libertarian approach to justice 

3.3 The socialist approach to justice 

3.4 Justice according to Rawls 

3.5 The Communitarian approach to justice 

3.6 Conclusions about distributive justice and the allocation of health care 

resources 
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3.1 Theories of distributive justice 

When there are limited resources and we can only treat some patients, what principles 
should guide us in choosing which patients should be given priority? This is a difficult 

question and a variety of different theories of distributive justice, emphasising dif(erent 

principles, have been appealed to over the years. The various conceptions ofjustice 
have implications regarding both what people deserve and what they are entitled to 

possess. ' The various theories ofjustice will disagree in precisely what criteria should 
be used to differentiate individuals. For example: in essence the Aristotelian approach 

would allocate benefits according to merit (Aristotle 1955: 178), while the socialist 

principle, as described by Nell and ONeill (1992) would allocate benefits according to 

need. 

Bernard Williams (19,73) argues that if you differentiate between individuals and treat 

them in different ways there must be relevant reasons. In the allocation of health care 

resources, it would obviously be unfair to discrin-finate on the basis of race, colour,, or 

intelligence. In chapter two, I have suggested that relevant criteria include medical 

need, clinical and cost effectiveness and patient desire and I wish to determine whether 

the patient's lifestyle could be a relevant criterion to include in decisions. Williams 

also makes the relevant point that the reason for treating people in different ways must 

be 'socially operative. ' In reality, any policy, which allocated resources according to 

lifestyle, must be workable, and it must be possible to implement it in a fair way. 2 

In this chapter, I will attempt to clarify some of the prominent contemporary 

approaches to justice and discuss their implications for the distribution of health care 

11 make this distinction because someone might be owed money according to a contract, but he or she 
might not deserve it. 
21 will explore the practicalities of implementing a policy to allocate health care resources according 
to lifestyle in chapter 6 
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resources. I have chosen to discuss libertarianism; socialism; the social contract as 

proposed by Rawls; and the communitarian approach to justice. In each case the 

theory appeals to a different ultimate value. 

I am not including discussion of the feminist perspective ofjustice even though it 

introduces some valuable ideas. Feminists are interested in particular questions: 

'What constitutes the oppression of women and how can that oppression be endedT 

(Kymlicka 1990: 238). Discussion focuses on topics such as the private sphere of life 

in the home, relationships between men and women, moral development, and the 

education of children. It would be misleading to suggest that these issues are not 

relevant to health care provision generally. The roles and expectations of doctors and 

nurses have historically been linked to the male / female role and health care provision 

for women in a male dominated framework should be explored. However, the feminist 

theory is not obviously helpful or relevant to the central question of this thesis, which 

concerns the allocation of scarce resources, according to lifestyle. In addition, 

contemporary feminist political theory is extremely diverse in both premises and 

conclusions (Hospers 1992) embracing radical feminism, libertarian, socialist, liberal 

and conimunitarian femirusm. 

Each of the philosophical theories ofjustice, which I am going to discuss, gives us 

some insight into the distribution of health care resources. However, each theory 

seems to be subject to inherent problems and there is no easy or obvious solution to 

the question of distributive justice. The current literature presents a variety of views 

concerning the notion ofjustice reflecting the present pluralist society and range of 

political beliefs. To rely on one approach would inevitably mean by-passing relevant 

material and ideas. I have therefore chosen to survey contrasting theories of 

distributive justice and will explore each theory in relation to the allocation of limited 

health care resources. In each case, I will also examine whether lifestyle would be a 
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relevant criterion on which to ration scarce medical resources. 

I make no attempt here to defend any one perspective ofjustice in preference to the 

alternatives. Neither do I aim to produce an in depth analysis of the concept ofjustice. 

Rather, I discuss the theories in relation to the central issue of this thesis - the 

allocation of limited health care resources between individuals. My aim is simply to 

establish whether the allocation based partly on previous life style is unjust according 

to any of these theories. 
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3.2 The libertarian approach to justice. 

The libertarian conception of justice treats liberty as the ultimate political ideal, where 
liberty is generally defined as the absence of interference or constraints by other 

people. 'Every human being has the right to act in accordance with his own choices, 

unless those actions infiinge on the equal liberty of other human beings to act in 

accordance with their choices' (Hospers 1992). Libertarians claim that there are a 

number of rights, such as the right to liberty, the right to life, and a right to property. 
However, while these rights do entail a duty - the duty is usually interpreted to be that 

of forbearance, which means that other people must refrain from violating your rights 

or choices. For example: your right to life means that other people must not kill you, 
(unless perhaps you have consented to such an action and therefore waived your right 

as in the case of voluntary euthanasia). This means that the right to life, as perceived 

by the libertarian, is not a right to receive health care and resources necessary to 

preserve one's life. There is no corresponding duty or obligation on others to provide 

such care. 

Libertarians, such as Robert Nozick and the late Friedrich Hayek, advocate that the 

sole function of governments should be to protect the individual from encroachment or 

aggression by others. Nozick proposes a 'minimal state, limited to the narrow 

functions of protection against force, theft, fraud, enforcement of contracts, and soon' 

(Nozick 1974: ix), and he argues that the proper role of the state is that of the 

nightwatchman. If the state widens its powers to provide services, such as health care, 

then it will infiinge the rights of individuals to live their lives as they choose, 

compatible with the equal right of all other human beings to live their lives as they 

choose (Hospers 1992). 

Indeed, welfare rights are not generally recognized in the libertarian approach (Sterba 

65 



1992: 6). The right to free medical care would inevitably result in some people having 

to be coerced into providing such a service with the associated loss of their freedom, 

which would be contrary to the ideal of liberty. Accordingly, there is no role for the 

goverment to provide a health care service such as the NHS. Coercion in the form of 

a compulsory taxation for all citizens to finance the service would not be justified, even 

if there were some obvious benefits for certain individuals. 

Libertarians could approve of a charitable health care system financed by voluntary 

donations, because this would not involve the coercion of individuals. People could 

give money, time and specialist services when they chose to contribute. We might still 

feel that the rich or skilled were morally blameworthy if they refused to help those 

individuals who were unable to meet their basic welfare needs, but this would not 

justify coercion, according to the libertarian view. In addition, libertarians would 

generally support an extension to the free market in health care so that people would 

buy and sell health care provision in the same way as they buy and sell other 

commodities such as computers, food and housing. This principle could also be 

extended to the sale and purchasing of human organs such as kidneys, blood, sperm or 

eggs, so that individuals could make choices about the use of their own bodies. 

Nozick (1974 - 23 4) argues that doctors should be able to distribute their services 

according to their own financial criteria and to meet their own goals. They should be 

free to set fees enhancing their salaries and ensuring their security as they choose. The 

providers of any service should be able to control the distribution of the service, 

choosing their clients and the terms of service, and doctors are no different. 

In making this argument, Nozick dismisses the claim by Williams (1973: 240) that 'the 

proper ground of distribution of medical care is ill health. ' Williams suggests that 

medical treatment meets a need and should be allocated on the basis of this need and 
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with reference to no other criteria. He argues that if treatment costs money then the 
irrelevant criterion of financial wealth becomes sianificant in who can obtain treatment. 

Distribution according to the economic market introduces disparity between the rich 

and the poor, because there is a situation where people with the same medical needs do 

not receive the same treatment. Williams, like Aristotle, claims that if men are treated 

in different ways there should be a relevant reason. He concludes that in the 

distribution of medical care, financial wealth of potential patients is not a relevant 

criterion for the just allocation of treatment. 

Nozick (1974: 234) criticises the first premise of this argument and suggests medical 

need is not the only proper criterion for the distribution of health care resources. He 

claims that there is no support for this argument and he asks if barbering should be 

distributed according to barbering need, rather than the wishes of the barber himself 

The barber may, for example, only wish to cut the hair of those who give very 

generous tips and he should be allowed to act accordingly. In other words, the internal 

goal of the activity should not necessarily take precedence over the person's particular 

reasons for carrying out the activity. From his libertarian perspective, Nozick 

emphasizes that doctors should be able to allocate their services as they wish and 

according to their own professional and personal values. This approach would clearly 

be incompatible with a state operated NHS where fees and salaries are established and 

controlled by the government. 

Libertarians, such as Hayek and Nozick, are primarily concerned that the laws of a free 

society should enable individuals to act in the pursuit of their own purposes and their 

own good as they perceive it. Any attempt to secure a particular pattern of the 

distribution of goods and services to individuals within society (whether it is based on 

the public authorities' perception of needs, merit or desire) is opposed. Libertarians 

are not generally concerned with the outcomes or results of the framework because 
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they argue that the outcomes which result from individuals pursuing their own 

conception of the good will be just, provided there is respect for the freedom of others. 
In other words - the free market is inherently just. An injustice occurs if individuals 

are coerced and unable to make use of opportunities, as they would wish. 

Libertarians reject the idea that we are under any obligation to rectify unequal 

circumstances., unless maybe we have created it by force of fraud. When this theory of 
distributive justice is applied to the provision of health care there are potential 

problems. Many people, who are not libertarians, will intuitively feel that it is not just 

to allow the naturally disadvantaged to experience ill health, pain or suffering, with no 

medical care, or for children to be denied health care because they are born into a poor 

family. 

There is also something contradictory in this theory which suggests the ultimate value 

is a commitment to the principle of liberty and allowing people to make their own 

choices, (self determination), and yet acknowledges no obligation to rectify those 

circumstances which can undermine the ability of individuals to make choices. III 

health is obviously a factor, which naturally contributes to the loss of freedom; people 

are restricted and unable to take advantage of opportunities. One n-fight argue that the 

rationale for society to provide a health care system is to promote health generally and 

at the same time thereby promote individual freedom. Health is one of those 

background conditions which is vital to enable individuals to achieve the freedom to 

live their lives as they choose, It should therefore be treated as a special case and not 

subject to the principles of the free market. 

Graham (198 8) has examined this libertarian argument and questioned some of the 

underlying assumptions. He concludes there is no single uniform concept of health and 

it is therefore unlikely that the rationale for the provision of health care is a single 
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formula. He states that 'there is still plenty of scope for intelligible disagreement about 
the importance of health in relation to other values' (Graham 1988: 115). It is not 
therefore justified to assume that all individuals will value health more than other 
goods. They should be free to decide for themselves if they wish to contribute to 
health insurance, and whether they adopt a healthy lifestyle, or take iisks, which might 
contribute to future trauma or disease. 

Graham (1988: 100) views health as a cluster of different conditions and suggests that 

the health service should treat some conditions, which are life threatening and result in 

pain and disability. However, health care also caters for many less romantic ailments 

such as acne, constipation or ingrown toenails, and a number of conditions, which 

result from self-chosen lifestyles, such as headaches which may be the result of a 
hangover rather than a life threatening aneurysm. If ill health is viewed as a cluster of 

different conditions, it follows that the rationale for providing health care will be 

dependent on a variety of arguments. It is more difficult to justify the treatment of 

these latter conditions on the NHS. 

ALILccording to Graham, health is a partly subjective, evaluative concept and it is not just 

an anatomical or physiological concept: health is determined in part by what matters to 

the individual, relative to his or her own goals and life expectations. He goes on to 

suggest that health is one value for people but it must compete against other values 

such as the pleasure of smoking, eating chocolate, looking beautiful and taking part in 

exciting sports. The libertarian emphasizes that the individual must be allowed to 

choose between these values and reality shows that people will adopt hobbies and 

lifestyles, which pose a significant risk to health. 

Graham, like many other libertarians, concludes that the provision of general health 

care must be left to people to choose for themselves. There is no objection to private 
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health insurance schemes because the individual can choose or decline to take part. 
There is however no justification for a compulsory system of health care provision for 

all citizens (such as the NHS) financed out of compulsory taxation. This involves 

coercion, which cannot be justified even if there are welfare benefits for some. 

Sterba (1992) has presented an argument to justify the welfare state within a libertarian 

framework. He suggests there is a conflict of liberties between the rich and the poor: 

'In this conflict situation, the rich, of course, have more than enough resources to 

satisfy their basic needs. By contrast, the poor lack the resources to meet their most 

basic nutritional needs even though they have tried all the means available to them that 

libertarians regard as legitimate for acquiring such resources' (Sterba 1992.56). In a 

society where there is no welfare state the liberty of the poor is at stake since they are 

unable, within the existing laws governing property rights, to take from the surplus 

possessions of the rich in order to meet their basic nutritional needs. 

Sterba suggests that we have a choice between accepting that the rich should have the 

liberty to use their surplus resources for luxury purposes, or that the poor should have 

the liberty to take from the rich what they require to meet their basic nutritional needs. 

For Libertarians the ultimate ideal is liberty and this choice represents a conflict of 

liberties, and we must apparently choose one liberty and reject the other. Sterba 

concludes that the liberty of the poor to take from the surplus resources of the rich is 

morally preferable, because it would be unreasonable to expect people to make a 

sacrifice, which could potentially result in their starvation. 

While Sterba cites nutritional needs it would seem entirely appropriate to extend this to 

embrace basic health care needs which are necessary to support normal life. I doubt 

that the argument could be extended to cover all the services available on the current 

NHS such as cosmetic surgery, elective surgery for varicose veins, or infertility 
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treatment and it is relevant that some of these services have already been withdrawn, 

under recent local purchasing agreements. To take the extreme example, it would 

surely be unreasonable to expect the poor to sacrifice life saving medical treatment in 

order to allow the rich members of society to maintain the freedom to buy life 

enhancing luxuries. It would also seem unreasonable to expect people to suffer pain 

and severe physical or psychological discomfort in order to preserve the liberty of 

others to use their surplus resources to acquire luxuries. 

Some libertarians would not agree with the arguments presented by Sterba. Machan 

(1992) claims there is no foundation for 'why the needs ' of some people must be 

claims upon the lives of others. ' Machan also suggests that genuine cases of the 

helplessly poor are indeed rare, and often the result of political oppression, rather than 

natural disaster or disease. He points out that the poor should ask for help, and that it 

would then be immoral if the rich failed to offer help, if it involved minimal sacrifice for 

them. Charity allows people to give on a voluntary basis and is therefore acceptable 

within the libertarian approach to justice. 

However,, if people have contributed to their poverty or illness by their choices and 

behaviour, the rich may feel less inclined to offer support. Sterba's proposal seems to 

imply that the rich have a duty to help the poor, but this cannot be regardless of why 

they are poor. If someone has contributed to their need for health care, why should 

others have to help them? 

The question of whether from a libertarian stand point, lifestyle would be a relevant 

criterion on which to allocate limited health care resources remains. Libertarians 

emphasize that people should have the freedom to choose their own good and to 

decide how best to promote their chosen values It follows that ind'v'duals should be 

Medical need has been discussed in Chapter 2 
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allowed to behave in ways, which will be a risk to their health. Individuals are free to 

choose their own lifestyle provided that it does not interfere with the freedom of 

others: they can choose their own poisons and risks! 

Nozick (1974: ix) makes this point in the introduction to his book: 'the state may not 

use its coercive apparatus for the purpose of getting some citizens to aid others, or in 

order to prohibit activities to people for their own good or protection. ' In other 

words, paternalism 4 is not justified and the state should remain neutral about what 

constitutes the good life. Libertarians would not accept coercive measures, but they 

should support the distribution of information and health education since this would 

facilitate individuals to make their own choices. Indeed, libertarians might argue that 

the state has a duty to provide relevant health warnings about the risks of smoking and 

poor diet, so that individuals can make decisions based on accurate information rather 

than myth or advertising campaigns. 

In a society based upon the libertarian principles, as described by Nozick and Graham, 

there would be no state provided health care for those who became ill. It would not be 

significant as to whether the individual had contributed to their ill health by their 

adopted lifestyle. All those who became ill would have to rely on their own resources 

to pay directly or indirectly for medical treatment in the market place, or be reliant on 

charitable organizations or individuals. 

In such a framework many people would contribute voluntarily to health care 

insurance schemes, which would probably be organized on a commercial basis. There 

is no doubt that premiums can be adjusted according to lifestyle. People who admit to 

Patemalism wifl be discussed in Chapter 5.6 
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horse riding, skiing, or smoking can be asked to pay a higher premium for the same 
protection offered to people who adopt a so called healthy lifestyle, or fail to admit to 
their bad habits! For those people who admit to smoking, higher premiums are already 

a reality. Physical attributes, such as obesity, which are associated with a certain 
lifestyle, can also be used to set a range of premiums. The libertarian would not object 
to this system because individuals would still maintain the liberty to choose whether to 

partake in the system or not. Since we may not be in agreement about which goods 

are valuable, people should be allowed to determine their own priorities and values, 

and any differences will not justify interference or coercion of others. 

Libertarians are committed to the notion of value pluralism. There are many 

worthwhile and valuable lifestyles, goals, and relationships. While libertarians may 

allow smoking, drug taking and prostitution this does not mean that they endorse or 

welcome such behaviour. It is important to maintain the distinction between allowing 

certain activities and condoning or praising such actions. Hence the libertarian may 

permit smoking, overeating and a sedentary lifestyle, but may not approve of such 

behaviour. One can speculate that some libertarians might not be sympathetic to those 

individuals who had contributed to their ill health by their chosen pursuits, and 

consequently they might decline to offer help, preferring instead to give to those who 

were ill, apparently through no fault of their own. Libertarians are not likely to be 

sceptical about our ability to make voluntary choices and may hold individuals 

responsible for their behaviour. ' Others might favour a less judgemental approach, 

offering help where medical need and suffering were apparent, regardless of the causes 

of illness or injury. 

5 Respecting liberty would hardly be attractive if people were unable to make choices for themselves 

and responded as mere puppets. Detern-iinism and voluntary / involuntary choices will be discussed in 

chapter 4. 
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3.3 The socialist approach to justice. 

The socialist account of justice does not accept the fundamental fairness of the market 

and the associated individualistic approach to the distribution of goods. Rather the 

socialist conception of justice takes equality to be the ultimate political ideal. Burdens 

and benefits in life should ideally be distributed according to the principle: 'From each 

according to his ability, to each according to his needs' (Marx and Engels 1992: 85). 

There are certain benefits, such as education, health and basic housing, which should 

be distributed according to claims of need, rather than in terms of cash payment, or any 

conception of social worth or merit. Socialist ideas are reflected in the welfare state 

and the recognition of the claims of need (Plant 1991: 186). 

There are though, inherent weaknesses in an approach, which distributes benefits 

according to needs, both in the distribution of general goods in society and in the 

allocation of health care resources. Nell and ONeill (1992.93) criticise the statement 

'From each according to his ability, to each according to his need' on three counts. 

Firstly, there is no guarantee, even if all contribute according to their abilities, that all 

needs will be met. Secondly, if all contribute according to their abilities there may be a 

material surplus after all needs are met. Finally, no incentive structure is evident. Why 

should people want to work hard, particularly at some unpleasant jobs in order to 

benefit others? The principle gives no guidance in situations of scarcity, when some 

needs must go unmet, or in situations of abundance when there is a surplus of 

resources. In addition, the approach does not present a method for assigning priorities 

amongst needs. 

Marx visualized a society where abundance would be created and he insisted that the 

socialist principle ofjustice was applicable only in a context of abundance. 
6 One can 

6 Contemporary writers such as Nell and ONeill (1992) are in agreement that the Socialist Principle 

can only be implemented in the scenario of abundance 
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only insist that needs should be met when in practice they can be met. Nielson (1992: 

105) states that his 'radical egalitarian principles are meant actually to guide practice, 

to directly determine what we are to do, only in a world of extensive abundance. 1) 

In the scenario of health care provision, I have argued that there will always be 

potentially infinite health care needs anda limited financial budget. 7 Rationing of 

health care resources is therefore inevitable, as we will be unable to meet all medical 

needs. The socialist principle of justice does not present any guidelines on how to 

prioritize needs and how to make decisions about which patient should be chosen for 

treatment, when it is impossible to treat everyone. Additional principles would be 

needed to differentiate between patients. 

There is an additional weakness in any framework, which suggests that resources 

should be distributed according to need. As discussed in chapter 2, the scope of 

medical need 8 is difficult to determine. Does cosmetic surgery or breast reduction 

meet a medical need? Such treatments may undoubtedly be of enormous significance 

for the individual, and can obviously contribute to psychological well-being. Indeed, 

refusal of cosmetic surgery or infertility treatment can drive a person to take drastic 

steps and possibly even to suicide. 

in summary, the socialist approach to justice suggests that the allocation of health care 

provision should be according to the medical needs of the individual. Indeed the 

current NHS is based on the ideal that services should be available to every one on the 

basis of clinical need and free at the point of delivery. In reality,, there are already 

certain exceptions in the provision of services on the current NHS, including dental 

care, infertility treatment, and cosmetic surgery, which are no longer widely available 

to everyone on the NHS- We cannot meet all medical needs and therefore difficult 

Further discussion on the inevitability of rationing takes place in chapter 1.4 

Further discussion on needs takes place in chapter 2.2 
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decisions will have to be made about which patients are treated, and which patients are 
not treated or kept waiting. 

Is lifestyle a relevant criterion on which to allocate resources? From the socialist 

standpoint there is no obvious answer. In an ideal state of abundance,, all patients who 
need care could be treated, regardless of their lifestyle, If you allocate resources 

strictly according to need, the cause of need is surely irrelevant and so it would not be 

significant as to whether the condition was self-inflicted or not, 

In the current situation of limited resources, the socialist principle does not help us to 

determine whether it would be fair to discriminate on the basis of lifestyle. However, 

Nell and ONeill (1992: 97) recognize that for certain questions about distributive 

justice, one might need to invoke a supplementary principle of distribution, which 

would have to be justified by separate and non-arbitrary arguments. This permits the 

notion of an eclectic approach where a variety of criteria, including lifestyle, might be 

used to determine who should receive treatment. It might, for example, be appropriate 

to delay treatment for those who are reckless and have contributed to their illness or 

injury, since they will contribute to the increasing need for health care. If desert were 

taken into account, it might help curb reckless and foolish behaviour and so reduce the 

demands on the health service. 
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3.4 Justice according to Rawls 

In this section, I will present a brief outline of the theory ofjustice as presented by 

Rawls, and discuss the implications for the allocation of health care resources. I will 

explore whether this theory will provide any guidance for the central question of this 
dissertation: is it fair to ration health care resources partly according to previous 
lifestyle? 

Rawls (1972) presents a comprehensive political theory, which structures our different 

intuitions according to three specified principles. 9 The first principle ofjustice, the 

'Ideal of Liberty' states 'Each person is to have an equal right to the most extensive 

total system of equal basic liberties compatible with a similar system of liberty for all' 

(Rawls 1972: 250). According to this principle, the government or authorities should 

not adopt coercive measures to change the behaviour, (including health-related 

behaviour), of individuals, if such measures conflict with the free choices of 

individuals. According to Rawls, individuals have priorities and values and will 

develop their own life plan with some idea of what they would like to be or what they 

would like to achieve. The principle of liberty will allow individuals to pursue their 

own chosen goals. 

The second principle proposed by Rawls is known as the 'Difference Principle' and in 

essence, it advocates the ideal of equality for all citizens, except in certain specific 

circumstances. The principle states that 'Social and economic inequalities are to be 

arranged so that they are ... to the greatest benefit of the least advantaged ... 
' Rawls 

(1972: 3 02). Rawls accepts that there may be considerable differences in the ownership 

of various goods in any society.; unequal distribution can only be justified providing 

that the disparities of wealth contribute to the greater benefit of the least well off. 

9 Rawls proposes two principles, but the second principle is subdivided into two, so I will exalnine the 

three principles and their relationship with one another 
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Hence social and economic inequalities are justified if, and only if, they work to the 
advantage of the most disadvantaged in society. (Just how you identify who is the 
least well off is controversial). 

The third principle is closely related to the difference principle and is known as the 
'Principle of Fair Equality of Opportunity'. It states that 'social and economic 
inequalities are to be arranged so that they are attached to offices and positions open 
to all under conditions of fair equality of opportunity' (Rawls 1972: 302). This 

principle suggests that it is morally acceptable to have different rewards for different 

jobs and positions, provided that the competition for securing those positions is fair. 

Fairness requires that jobs should be allocated according to relevant differences 

between individuals, such as their qualifications and capacity to do the job. 

Differences such as sexý race, and ethnic background are not relevant criteria in the 

selection process for most jobs. 

Any theory, which proposes a variety of principles, can potentially result in internal 

conflict. Rawls therefore imposes a system of priority amongst the OF, in erent elements 

his theory and proposes that the first principle of equal basic liberty must always take 

precedence; 'Liberty can be restricted only for the sake of liberty' (Rawls 1972: 302). 

In addition, the principle of fair equality of opportunity must take priority over the 

principle of equality of resources. 

Rawls claims that these principles can be justified by their correspondence with those 

principles, which we would choose after considered moral judgement. He also claims 

that rational people, who are placed in the 'original position' of an imaginary society, 

would naturally choose certain principles ofjustice in order to maxin-fise their share of 

primary goods. People, who are ignorant about their own conception of the good and 

their own skills and natural talents, behind the 'veil of ignorance, ' will, according to 
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Rawls, naturally choose these principles. People would be concerned to protect their 
freedom of choice so that they would be able to pursue their own conceptions of the 

good; hence the first principle of liberty. In addition, Rawls claims, people who were 
ignorant of their own position in the distribution of social and econon-fic advantages 

would ensure that the worst position was as good as possible. People would therefore 

choose a principle of equality, except in circumstances where inequality would benefit 

those in the most disadvantaged positions. 

The 'veil of ignorance' is an intuitive test of fairness since it prevents people from 

promoting their own perception of the good or establishing a framework which will 

advantage their particular position, social circumstances or natural abilities. This 

approach to justice is modeled on the intuitive approach to justice and fairness which is 

often adopted with children: the one who cuts the cake does not know which piece he 

will receive, so that he cuts the cake as fairly as possible. 

Rawls suggests that it is possible to identify a set of primary goods, which represent 

those things that a rational man would want regardless of his own life plan and goals. 

In a pluralist society, one can assume that people's life plans win differ and could 

potentially conflict. Nevertheless, Rawls (1972: 92) states: 'Regardless of what an 

individual's rational plans are in detail, it is assumed that there are various things which 

he would prefer more of rather than less. ' Primary social goods are those goods, 

which are distributed by social institutions, and include rights and liberties, powers and 

opportunities, income and wealth, and a sense of one's own worth (Rawls 1972.62). 

Rawls does not recognize health and education as primary social goods in themselves. 

Rather he proposes that health should be categorized as a 'natural good' in association 

with vigour, intelligence and imagination, because it is not directly controlled by the 

basic structure of society (Rawls 1972: 62). These natural primary goods are affected 

by social institutions but are not directly distributed by them. 
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While it is certainly the case that no amount of health care provision, or any structure 

of society, can guarantee health as such, medical resources can determine the 

opportunities that an individual can hope to expect. For some people who are 

dependent on medical care and drugs, it makes little sense to discuss liberty and 

opportunities if lifesaving treatment is not available. For those who require expensive 

and ongoing health care, the distribution of wealth and power will not be significant, 

unless their lifesaving treatment is available. I propose that a rational man might 

therefore wish to include lifesaving health care as one of the primary goods. 

I have presented a brief summary of Rawls's theory ofjustice. I will now consider the 

implications of this theory for the distribution of health care resources. There are two 

key questions, which I wish to explore: 

(i Should health care be traded in the market place like other commodities? 

( ii Which principles of distributive justice regarding access to health care would be 

chosen by rational individuals in the original position? 

Rawls focuses on the distribution of wealth and income in society and he does not 

explicitly discuss the issue of allocating health care between individuals. Rather Rawls 

(1982: 168) states that he has put this difficult problem aside and assumed 'that all 

citizens have physical and psychological capacities within a certain normal range. ' He 

justifies this approach by suggesting that the fundamental problem ofjustice concerns 

'the relations among those who are full and active participants in society' and that if a 

theory is established for the normal range, we can handle the other cases later (Rawls 

1993: 272). 

Rawls seems to assume that if wealth and income are fairly distributed, in line with his 

three principles, it follows that other commodities will be fairly distributed. In this 

system, health care provision is seen as one of many goods, such as computers and 
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cars, which individuals can purchase if they wish within the market place. In addition, 
individuals could choose to protect themselves against future costs of accidents and ill 

health, by contributing to voluntary insurance schemes at a level which they determine 

according to their own preferences and in relation to their own financial situation. 

It is pertinent to ask whether health care should be viewed in the same way as other 

commodities, which we agree to buy and sell in a market place. Or is health care 

special so that it should be differentiated from other goods? While recognizing that 

health care is obviously a broad and diverse notion, incorporating various institutions 

and services, I suggest that health care generally meets a basic need for human beings. 

Health care is important and different from other goods because it promotes and 

preserves normal functioning and is fundamental to the future opportunities of each 

individual. If people are denied access to health care they may not have the same 

chances as those who are given medical care. 

Norman Daniels (1985) presents this argument in his discussion concerning the 

macroallocation of health care resources. He suggests that health care provision is a 

special good, which should be distributed according to need rather than wealth, 

because it is fundamental to the provision of equality of opportunity. 'Impairment of 

normal functioning through disease and disability restricts an individual's opportunity 

relative to that portion of the normal range his skills and talents would have made 

available to him were he healthy' (Daniels 1985: 33). In this way, health care should 

be compared with education, which is also necessary for people to lead normal lives, 

and have a range of opportunities. This view that health care is special, and is not a 

commodity, which should be purchased solely in the market place, is reflected in the 

NHS ideology. 

While Rawls does not include health care among the primary social goods and does 
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not distinguish it from other commodities, I would agree with Daniels that health care 

provision should be included within those social organizations, which help to promote 
fair equality of opportunity. Health care provision should therefore be considered as a 

special good and it should be distributed according to need rather than the ability to 

pay. 

My second question is which principles of distributive justice, regarding access to 

health care, would the rational person in the original position choose? Even if the veil 

of ignorance is accepted as a device for determining what principles are fair, it is still 

not clear which principles would be chosen. Rawls suggests that the rational individual 

would choose the difference principle, but this can be challenged. Why should the 

rational individual choose a principle, which defines the worst off primarily in terms of 

income and wealth and makes no direct reference to people's natural goods such as 

intelligence, health or physical ability? According to Rawls, people can be equally well 

off provided only that they have the same 'primary social goods' and yet one person 

may be physically or mentally handicapped, or suffering from ill-health. 

I suggest that health could determine our overall well being and opportunities in life to 

an equivalent or greater extent than our economic wealth. If we accept that health is 

fundamental to human welfare, the rational individual in the original position might 

wish to choose principles, which reflected the importance of health care. For example, 

a principle that distributed health care according to need and regardless of financial 

assets might be chosen. Similarly, the rational individual might wish to choose 

principles, which ensured education for all young people. It is by no means certain that 

the rational individual in the original position would choose the difference principle in 

preference to other principles. 

From behind the veil of ignorance., individuals might assume that they would normally 
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be independent and able to manage their own affairs in society. Hence they opt for a 
framework which promotes individual freedom and choice. In the. hypothetical 

contract, it is also probable that individuals would agree to certain protective measures 
for those individuals who were unable to make rational decisions and protect their own 
interests. For example, individuals who are immature, experience learning difficulties, 

or are affected by serious mental disease, should be protected against their own 

potentially irrational inclinations or weakness. The individual in the original position 

might accept paternalism in some cases so that others could act to override immediate 

irrational wishes of individuals in order to promote their best interests. 

Rawls (1972: 249) suggests that paternalistic interventions should be guided by 'the 

individuals own settled preferences and interests insofar as they are not irrational, or 

failing a knowledge of these, by the theory of primary goods'. He proposes that we 

should be satisfied that if or when the individual recovers his rational powers he would 

accept the decisions made on his behalf This future-orientated consent is not 

sufficient in itself because there must also be evidence that the individual is behaving 

irrationally or with weakness of will. Since Rawls gives lexical priority to the first 

principle of liberty, which enables individuals to make their own choices, it follows that 

paternalistic interventions will only be justified when the individual is no longer able to 

make rational decisions. 'O 

I conclude that the rational individual in the original position might agree to certain 

paternalistic interventions. These might include current legislation, which enforces the 

use of car seat belts and motorbike helmets, and restricts alcohol and smoking for the 

young. Such measures will overcome the irrational short-term wishes of the individual 

or indeed a temporary lapse of memory! In a rational state of mind most people would 

accept such restrictions of their liberty. It is more difficult to know whether the 

10 All individual who is able to make rational decisions, may choose not to. In this case, it would be 

justifiable for doctors, or others, to act in their best interests. 
83 



rational individual would agree to more intrusive restrictions in order to protect them 
from their own recklessness, 

Finally, I will explore whether Rawls's theory ofjustice will help us to answer the 

central question of this dissertation: is it fair to ration health care resources according 
to previous lifestyle? Since Rawls's theory does not attempt to give specific guidelines 
for the allocation of health care provision between individuals there is no obvious 

answer here. However, the theory does not explicitly suggest that it would be unfair 
to discriminate against those who had voluntarily contributed to their own ill health. 

Rawls (1972: 96) states that the primary subject ofjustice is the basic structure of 

society because its effects are so profound and pervasive and present from birth. His 

theory ofjustice focuses on the ways in which the major social institutions might 

regulate the inequalities, which affect people's life-prospects (Rawls 1972: 7). 

However Rawls suggests that once his principles are satisfied 'other inequalities are 

allowed to arise from men's voluntary actions' (Rawls 1972: 96). So it appears that 

the inequalities which arise from people's voluntary choices are the individual's own 

responsibility. For example, when inequalities of income are the result of choices, 

either to work hard or to spend extra time on leisure, the individual has not been 

treated unfairly. 

Rawls proposes that inequalities of birth and natural endowment are undeserved; 

(nobody deserves to suffer from a hereditary condition such as haemophilia, cystic 

fibrosis or low intelligence) and that these inequalities should somehow be 

compensated for. In essence, society must give more help to those with fewer natural 

assets to provide genuine equality of opportunity (Rawls 1972: 100). According to 

Rawls it is therefore justified to allocate more resources to those children who have 

learning Miculties or health problems. 
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It is pertinent to the central question of this dissertation that Rawls suggests 
'undeserved' inequalities should be redressed to promote equality. This seems to 
imply that the individual can create a situation where he or she deserves different 

treatment. It follows that people who need liver transplants as a result of excessive 
drinking may not compare favourably to those patients who develops carcinoma of the 
liver through no apparent fault. " 

How would the rational individual, in the original position, choose to distribute limited 
health care resources? The rational individual would have to decide whether people 

were responsible for their health-related behaviour. Rawls promotes the principle of 
liberty and the ideal that people should be able to determine their own priorities. In so 
doing, he seems to assume that people can make choices for themselves. It follows 

that if individuals have voluntarily chosen to continue to smoke, overeat or drink 

excessive alcohol, with the knowledge of the risks to their health, then they ought to 

accept the consequences of their behaviour. It would therefore be fair to give priority 

to those people, who have maintained a healthy lifestyle, when it is impossible to treat 

everyone. 

In addition, a system which allowed open access to health care for all, including the so- 

called 'undeserving' would not favour the prudent individual, who chooses to lead a 

healthy lifestyle, and resists the temptation of sloth and overeating. Indeed, prudent 

individuals who become ill through no fault of their own, might find that the lin-fited 

11 resources had already been given to the 'undeserving 
. 

However, the rational individual might have some reservations about whether people 

really can make choices about their lifestyle. If people are unable to control their 

Further discussion on this topic lAill take place in Chapter 7 
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lifestyle and health related behaviour, then it is reasonable to choose a system whereby 
everyone has access to health care, irrespectively of whether they have maintained a 
healthy lifestyle or not. 

In his theory of justice, Rawls does not discuss the issue of individual responsibility for 

health related behaviour. Daniels (1996: 198) also acknowledges that his own account 

of distributive justice in health is incomplete, because he has concentrated on social 

obligations to maintain and restore health and yet has ignored individual responsibility 

to do so. He states that there is nothing in his approach that is incompatible with 

encouraging people to adopt a healthy lifestyle but that hard questions still remain 

about 'how to distribute the burdens that result when people "voluntarily" incur extra 

risk and swell the costs of health care by doing so' (Daniels 1996: 198). 

In summary, according to Rawls, individuals in the original position will choose those 

principles, which ensure the best possible access to the primary social goods, which 

will enable them to lead a worthwhile life. Rawls does not include health care as a 

primary social good, but I have proposed that health is fundamental to future 

opportunities, to an extent comparable to income and wealth. It is therefore possible 

that rational individuals might choose those principles, which gave everyone, the best 

possible access to health care. Rawls suggests that individuals are responsible for 

inequalities that arise from their own voluntary choices. This leaves us with a relevant 

question: Do individuals make voluntary choices about their health-related behaviour? 
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3.5 The Communitarian approach to justice 

Contemporary writers such as Alasdair MacIntyre, Nfichael Walzer and Nfichael Sandel 

present an approach to justice, which recognizes the claims of citizenship and the 

community as a whole, They criticize the image of an independent and lone individual 

who makes choices irrespective of his or her roles and commitments in life. Rather, 

the communitarian approach to justice views individuals as part of the wider 

community and participants in a common life. The communitarian challenges the 

notion that individual rights should always have priority and suggests that sometimes 

they can be overridden, or limited, by appeals to the good of the community as a 

whole. 

Various authors such as Bell (1993), Allen Buchanan (1989) and Amy Gutmann 

(1985) begin their account of communitarianism by assessing the liberal political 

philosophy. Bell (1993: 4-8) suggests that communitarian critics of liberalism make 

three general claims: 

1. Liberalism rests on an overly individualistic conception of the self, 

2. Liberals are insufficiently sensitive to the importance of community or social 

context; 

3. Liberalism contributes to, or at least does not sufficiently recognise, the adverse 

effects related to the 'atomistic tendencies' of modem liberal societies. 

I will examine each claim. in turn and present the alternative communitarian approach. 

There is considerable debate in the literature about the limitations of liberalism, but the 

development and clarification of the communitarian ideas, and the implications for 

practice, are rarely made explicit. I will therefore present some tentative ideas about 

the implications of communitarianism. for the distribution of health care resources. 

Liberal theory implies that individuals choose their values in some kind of abstract 
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detached way and that individuals can determine their own personal destiny. 
A,. 
According to Alasdair MacIntyre this perception of the self is mistaken because 

everyone is born with a past and each person has a particular historical and social 
identity within the wider community. 'The self has to find its moral identity in and 
through its membership in communities such as those of the family, the 

neighbourhood, the city and the tribe' (MacIntyre 1984: 21). Even those individuals 

who rebel against their identity are clearly affected by their past and current roles. 
Hence the self is 'embedded' in and at least partly constituted by the traditions, 

commitments and values of the community within which the person finds him or 
herself 

Liberals, such as Rawls,, defend the notion of individual rights and suggest that the 

individual should be free to stand back and assess the available options and make 

independent choices; in this way the self is said to be prior to its ends. It follows from 

this vision of 'the self that the state should establish a neutral framework where 

individuals can choose among competing purposes and goals to meet their own life 

plans. Individuals should not be penalised for different approaches to life. For 

example, unorthodox religious or sexual practices should be permitted, provided that 

they do not impinge of the liberty of others. The state should not therefore impose a 

particular vision of the good life, but promote an environment where individuals are 

free to persue their own perceptions of the good. 

Communitarian critics of rights-based liberalism argue that liberals exaggerate our 

capacity for self-determination and neglect the social commitments, which will limit 

our capacity for independent choice. Sandel (1982: 179) argues that we are not 

independent because we have allegiances and loyalties, which contribute to the 

particular persons we are. He writes that attachments 'to family or community or 

nation or people ..... allow that to some I owe more than justice requires or even 
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permits, not by reason of agreements I have made but instead in virtue of those more 
or less enduring attachments and commitments which taken together partly define the 

person I am' (Sandel 1982: 179). 

The second area of concern for the communitarian critics of liberalism lies in the 
importance of the, social context of behaviour. Alasdair MacIntyre (1984: 208) 

suggests we cannot characterise behaviour 'independently of intentions, beliefs and 

settings. ' Consider the example, presented by MacIntyre (1984.206), of the man 
digging in the garden; this may fulfil a variety of different functions including 

gardening, taking exercise, preparing for winter, or pleasing the wife. While some of 

these answers characterise the agent's intentions, others are unintended consequences 

of the actions. We can only identify and understand what someoue is doing when we 

place the behaviour in the context of the narrative history and the setting in which it 

occurs. 

The notion that people are part of a wider community and that their behaviour will 

reflect the values and traditions of that community has interesting implications when 

applied to health related behaviour. According to the communitarian approach, the 

individual does not make decisions about health related behaviour in isolation. The act 

of going to the pub may reflect a desire to drink alcohol but the intention could also be 

to quench a thirst, socialise with mates, act in a manly way, or escape the wife! This 

example illustrates the point made by MacIntyre that everyone is under certain 

constraints; we enter a stage we did not design and we find ourselves in particular roles 

within an ongoing story. We should be wary ofjudging individuals as blameworthy if 

their behaviour is partially determined by the culture and traditions in which they find 

themselves. 

The third claim made by communitarian critics of liberalism is reflected in the 
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statement made by Bell (1993: 7); 'There is undoubtedly a worrying trend in 

c-entemorarv societies towards a callous individualism that wynores communitv and 

social obligations. ' This is evident in the breakdown of family ties and communal 

commitments throughout the Western society todav. 

Communitarians, as interpreted by Buchanan (1989: 856), emphasise that a genuine 

community is not a mere association of individuals. Members of a community share 

common goals and values, and their interests are interdependent. It is claimed that the 

community is a fundamental good for human beings and they will benefit from their 

membership. Michael Walzer (1983: 65) claims that 'men and women come together 

because they literally can-not live apart' and they need each other for the communal 

provision of security and welfare. But more than this they need the community itself, 

with its associated 'culture, religion and politics' (Walzer 1883: 65) in order to 

recognize and agree on what goods are necessary for the common life. 

Walzer emphasizes that communities will differ from each other, because there will be 

different experiences and different environmental challenges. The community will 

determine its own patterns of provision for security and welfare and identify its own 

priorities. Views about what constitutes a good for the community will be embodied 

in the ways of life of that particular society. Communitarians do not accept the notion 

of the neutral state, and argue that a political framework, which supports the common 

good as perceived by the community as a whole, should replace it. 

One would therefore expect to find different policies governing the provision of health 

care in different societies. The NHS in Britain was initially based on the aspiration to 

provide health care to 'every citizen, on the basis of clinical need, regardless of ability 

to pay' (Department of Health 1992: 4). In contrast, provision in the USA reflects a 

system of free enterprise in medical care and Walzer (1983: 89) claims that 'individuals 
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will be cared for in proportion to their ability to pay and not to their need for care'. 
The so-called safety net and communal provision is made available for the very sick 

and old, but at a level where poverty can lead to inappropriate and inconsistent care. 

According to the communitarian view, members of the community should come to an 

agreement to redistribute the available resources based on a shared understanding of 

their needs. People's sense of what they need will reflect the values of the society and 

the prevailing culture and knowledge of the time. In essence, communitarians express 

a commitment to collective values and the promotion of the overall good of the whole 

community. If a community values the principle of liberty - the libertarian ideal - then 

they may not agree with blanket public health provision, but prefer to allow individuals 

to determine their own priorities. 

Having discussed the main communitarian ideas, I will examine the implications of 

adopting a communitarian approach to the distribution of health care resources. Many 

of the so-called communitarian writers do not discuss the implications of their 

approach to the allocation of medical resources. However, MacIntyre (1992 -. 245) 

criticizes the distribution of resources in the United States claiming that there is a 

horrifying level of infant mortality, which results from continued deprivation. In 

addition, he claims there is evidence of inappropriate care for the elderly where 

resources are increasingly directed to 'the mindless extension of the length of human 

life by medical science into a more and more mindless old age' (MacIntyre 1992: 246). 

In attempting to address questions about the distribution of general goods in society, 

Michael Walzer (1983: 84) defends three principles: 

'that every political community must attend to the needs of its members as they 

collectively understand those needs; 

that the goods that are distributed must be distributed in proportion to need; 
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and that the distribution must recognise and uphold the underlying equality of 

membership. ' 

While Walzer suggests that these principles are relevant to the entire sphere of welfare 

and security, there are some problems when they are applied to the realm of health 

care. The fundamental ideals of the NHS in Britain recognize that resources should be 

allocated according to medical need and that all citizens of the community are entitled 

to certain health care, regardless of ability to pay. On the face of it, this seems to be 

compatible with the principles as proposed by Walzer. However there are still several 

difficult questions to answer. What precisely is a medical need as understood by the 

members of the community? British society is made up of a variety of different 

cultures, which have different priorities and may not be able to come to a consensus as 

to precisely which needs should be treated. In a pluralist society there will almost 

certainly be conflict as to which medical needs should be met and Walzer offers no 

mechanism for arbitration. In addition, there are no guidelines as to how to decide 

which patient should be offered treatment when not all patients, with similar needs, can 

be treated because of limited resources. 

Secondly, who exactly are the members of this society? Should membership include 

early embryos, very premature babies, or those who are in a persistent vegetative 

state? At the risk of appearing callous and mean, one could question whether certain 

human beings might be excluded from 'membership' because of their medical 

condition. In addition, the NHS may exclude people from foreign countries, unless 

they are prepared to pay for the financial costs of treatment. 

The three principles as proposed by Walzer are not therefore as helpful as appears on 

initial examination and questions about the distribution of medical resources remain. 

There are however some general ideas, which could generate areas of priority. In 
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essence, I believe that the communitarian would have to ask what type of provision 
and distribution of services would benefit the community as a whole. I suggest that the 

emphasis from a communitarian perspective should be towards public health measures 
to maintain and improve living and environmental conditions for society generally. 
Initiatives which aimed to prevent pollution, maintain a safe and appropriate food 

supply, and provide reasonable housing for all the population should improve the 

general health and well being of all the members of the community. 

Such initiatives might involve coercion and could limit the freedom of certain 
individuals but the overall good to the majority would override any supposed rights of 

the individual, according to the communitarian. Consider the hygiene regulations 

which are imposed on food producers; such regulations can force producers to adopt 

certain standards of hygiene, and potentially reduce profit margins, in order to protect 

the general public and promote the good of the community as a whole. 

The ancient Athenians, according to Walzer (1983: 67), provided public baths and 

gymnasiums for the citizens in preference to social security or free medical services. 

This presumably reflects the limited knowledge of medicine at that time. Nevertheless, 

the gymnasiums may have encouraged individuals to take regular exercise with an 

associated improvement in their general fitness and well being. One could speculate 

that such provision today would also result in improved health and would be a justified 

use of available funds, if the community agreed that such provision met their overall 

welfare needs. The vast amount of financial resources allocated to intensive care beds 

or cots, which will benefit only a minority of the community, could perhaps be used to 

provide a greater good for the whole community, if they were allocated to sports 

facilities. 

Health education and health promotion programmes, which could be shown to 
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improve the health of the community, would also be a priority. The emphasis on 
maintaining health and preventing illness would be a good for the whole of society for 

a variety of reasons. If members of society remain healthy they can contribute 

positively to the overall good in terms of productivity at work, but also in sustaining 
family bonds and commitments. 12 

It seems reasonable to accept that early death is usually a harm both to the individual 

and the community, It is, therefore, relevant to ask whether the communitarian would 

restrict high-risk behaviour, such as smoking and parachute jumping, either by coercive 

measures or total prohibition of certain activities. While the liberal approach to justice 

will emphasize that individuals should be free to choose their own behaviour in relation 

to their own priorities and life plans, the communitarian approach might accept 

collective strategies to prevent early death and accidents. 

Of course, there are already coercive measures in the form of legal restrictions which 

limit or prohibit certain behaviour: motorcyclists must wear helmets, car passengers 

must wear seat belts and drivers can only drink limited amounts of alcohol. The 

communitarian, I believe, would support this legal coercion because of the resulting 

good for the community. Such restrictions do not impose unbearable burdens on 

individuals and are generally welcomed by members of the community. 

Collective strategies could be extended to control the production of alcohol and 

tobacco so that such substances were not legally available to the public. Individuals 

would therefore have no choice as to whether they legally partook in the associated 

activities, and there might be a reduction in the number of premature deaths. 

However, these substances are associated with pleasure and relaxation, and many 

people enjoy the effects. The communitarian would emphasize that the community 

12 Further discussion on health education will take place in chapter 5.2 
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should agree on the common good and it seems probable that members of the 

community would not currently agree to a complete ban on alcohol and smoking. In 

addition, banning a pursuit may make it more attractive to the rebellious and 

prohibition may be ineffective in practice. 

The central question of this thesis is whether lifestyle would be a morally justifiable 

criterion on which to allocate health care resources. The communitarian approach to 

justice does not present an obvious answer. Coercive measures " (if needed and 

effective) and litigation to change the health related behaviour of individuals could be 

justified on the basis of a collective response to promote the health and welfare of the 

community. Rather than looking at arguments for and against paternalism and the 

interests of individuals,, the communitarian will consider the commitments, 

interdependencies and shared concern for the well being of the community as a whole. 

Communitarians may feel justified in exerting pressure on members of society to 

improve their health in order to promote the interests of the community as a whole. 

They may also feel obliged to look after those individuals who fail to overcome bad 

habits and subsequently become ill and in need of care. It would be a strange 

community, which failed to offer assistance to those members who had medical needs, 

regardless of whether these needs resulted from so-called self-infliction or bad luck. 

I conclude that the communitarian approach to justice does not help us to answer 

specific questions about the allocation of health care resources between different 

individuals. It is however, relevant to note that the communitarian view does not 

explicitly suggest that it would be unjust to use lifestyle as a criterion in the allocation 

of health care resources. 

13 Further discussion on coercion will take place in Chapter 5.4 
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3.6 Conclusions about distributive justice and the allocation of health care resources 

I have described four different theories of distributive justice and examined their 
implications for the distribution of limited health care resources. Each theory appeals 
to different ultimate values and establishes its own set of priorities. None of these 
theories suggests that taking lifestyle into account when allocating scarce health care 
resources must be unjust. In this conclusion, I will discuss how these contemporary 
theories might help us to determine what would be fair or just in the distribution of 

scarce medical resources between different individuals. 

Many of the liberal writers of today, such as Nozick (1974), Graham (1988) and Rawls 

(1972) emphasize the importance of a framework in society which allows individuals 

the freedom to pursue their own good, to an extent which does not infringe the 

freedom of others. In this respect, liberalism does not make assumptions about 

conceptions of the good life or what is valuable; rather it suggests that there are many 

different worthwhile goals and relationships in life. Liberalism is thereýore committed 

to the notion of moral pluralism and is based on a principles, which will be neutral 

between different conceptions of the good. 

Graham (198 8.103) suggests that health is an 'evaluative term, ' which embraces a 

variety of different physiological and mental states, and is perceived and understood by 

individuals in different ways. For example, athletes and ballet dancers may have 

different expectations, priorities and goals concerning their health from philosophers 

and ninety-year-olds. He compares health with the concept of fitness and proposes 

that fitness is not an absolute physiological condition in itself, but rather a relative 

term. What is fitness for Steve Redgrave is quite different from what is fitness for the 

average person and it is necessary to qualify levels of fitness with a further statement 

about fitness for what. 
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If people have different values in life, there is no reason to suppose that they will 
always wish to promote their health, rather than enjoying other competing values, such 
as the pleasure of horse riding, parachute jumping, sunbathing or over indulgence with 

excessive alcohol and good food. These activities are often valued, and chosen, 
despite the known risks to health. 

Liberals emphasize that health is one value amongst many others, which individuals 

may choose to pursue, and that society should allow people to make their own choices 

about their behaviour. Accordingly the state is not justified in imposing a framework 

of uniform health regimes for all, or in coercing individuals to forgo a particular 

lifestyle which endangers health. It follows that health care professionals should 

usually allow people to make their own choices about health and refrain from imposing 

their own conception of the good. It would seem that doctors and nurses have a duty 

to inform people of the potential risks of their behaviour, so that people can make 

choices based upon accurate information. 

The principle of respect for individual liberty is relevant to the central question of this 

dissertation: Should individuals sometimes forfeit future health care if they knowingly 

choose to adopt certain unhealthy behaviour? According to liberals, individuals should 

be allowed to adopt a lifestyle, which reflects their own values and priorities, provided 

that this does not infiinge the liberty of others. Smoking, drugs and risky sports, such 

as boxing, are therefore permitted. Graham (1992: 3 5) concludes that 'any decent 

legal system must allow the individual moral and religious freedom, and this includes 

the freedom for moral and religious error. ' 

However, if individuals adopt an unhealthy lifestyle they cannot assume that others in 

society will be prepared to care for them or pay for medical care. If the liberal 

approach to justice allows people the freedom to choose their own priorities in life, it 
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follows that it would be wrong to coerce people into paying or supporting a uniform 
health service for all. People might voluntarily wish to give money or assistance to 
help those with medical needs, but a compulsory system of taxation would not be 
justified. We might also speculate that people might be more willing to support those 

who become ill through no fault of their own, rather than those who had contributed to 

their ill health or injury. 

The second idea to emerge from this survey of four contemporary approaches to 

distributive justice is the communitarian notion of the importance of the community. 
According to this view, individual rights, including the right to individual freedom, can 
be overridden for the good of the community as a whole. This has important 

implications for the distribution of health care resources. 

Consider the treatment of infectious diseases: individuals who have notifiable diseases., 

such as tuberculosis, forfeit the right to make certain choices about their treatment and 

may also be restricted in certain forms of employment. Similarly, surgeons who 

contract the MV or hepatitis B virus will not be permitted to continue performing 

surgery while they remain infectious and a potential risk to other individuals and the 

community. Individual fteedom is also restricted for the sake of the community in 

compulsory immunisation programmes. Individuals are not offered a choice, but must 

provide evidence of current vaccination against certain diseases in order to travel. For 

example, a tourist n-fight need evidence of a cholera vaccination before being allowed 

to travel to India. In each case., the coercion is justified on the grounds of the good of 

the wider community. 

The communitarian approach to justice would seek to reduce the incidence of 

premature death and morbidity in the community. It seems probable that the 

promotion of health for the members of the community would be perceived as a 
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prionty and a general good. Health promotion and prevention of disease and accidents 

would therefore be a priority. In addition, the communitarian might encourage people 
to adopt a healthy lifestyle and avoid known risks in order to reduce the financial costs 

of health care that the community will have to bear, Finally, the community might 

agree to legal restrictions to limit certain high-risk behaviour, even if this resulted in 

the loss of individual freedom. 

The liberal and the communitarian approaches to justice appear to be in conflict with 

each other. Liberal theorists have sought to develop a framework, which 

acknowledges moral pluralism and refrains from imposing a vision of the good upon 

citizens. In contrast, the communitarian might seek to minimize ill health and the 

incidence of premature death in order to maintain the commitments and relationships, 

which are so important in any community. I suggest that a balance between protecting 

private choice and between promoting the common good and welfare of the 

community as a whole should be sought. 

The distribution of health care resources is a complex and multifaceted process and it 

is unlikely that any one principle alone should guide our actions. I conclude that 

individual freedom should be permitted, but can be justifiably overridden for the good 

of the community in certain situations. 14 This conclusion does not provide a neat and 

conclusive framework; rather it means that health care professionals, and other people 

who are faced with decisions about the distribution of health care resources, will have 

to consider both individual freedom and the good of the community. 

Finally, I return to the central question of this thesis: Is lifestyle a morally relevant 

criterion on which to ration scarce medical resources? I conclude that this review of 

four contemporary approaches to distributive justice does not suggest that it would be 

14 If an individual develops an infectious disease, such as open tuberculosis or hepatitis B, the liberty 

of the individual may be restricted in order to protect others in the community. 
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unfair or unjust, in principle, to discriminate against those individuals who adopt 

unhealthy lifestyles. 

Further questions should be explored in order to determine what would be fair to 

different individuals. For example: do people make informed and voluntary choices 

about their lifestyles? Are people responsible for their health-related behaviour? 

Should they be blamed if they take risks and subsequently need health care? If so, who 

is in an appropriate position to make this judgement fairly? Can a policy, which 

discriminates against individuals who adopt unhealthy lifestyles, be implemented in a 

just and workable way? 
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Chapter Four 

INDIVIDUAL R-ESPONSEBILITY 

4.1 Does determinism make nonsense of accountability? 

4.2 Individual responsibility 

4.3 Voluntary and Involuntary behaviour 

4.4 Responsibility for our former selves 

4.5 Unhealthy behaviour -justification and excuses 

4.6 Should we blame people for their unhealthy lifestyle? 
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4.1 Does determinism make nonsense of accountability? 

Prior to any discussion about individual responsibility and whether we should blame 

people for their former lifestyle, I wish to say something about the notion of 
determinism and free will. If determinism is accepted, any further analysis of individual 

responsibility may be fruitless. Determinism, 1 as described by Honderich (1993: 6) 

implies that somehow we are not responsible; our choices and decisions are not free 

and what gives rise to them are merely causes, over which the individual has no 

control. Individuals change, or fail to change, their behaviour owing to what happens 

to them or in them, but they are unable to choose other than as they do, given their 

history and circumstances. 

However, if people do not have individual free-will, and could not have acted other 

than as they do, it surely makes a nonsense of praising those people who act in a good 

way or conversely blaming those who fail to do so. Yet, we do offer praise and 

apportion blame according to how people behave. We congratulate the person who 

has given up smoking or lost a stone in weight (not often the same person) and we 

blame drunk drivers and hold them legally and morally responsible for their behaviour. 

In addition, we feel guilty if we eat the extra cream bun and may feel proud of 

ourselves if we resist the temptation. The fact that we do this does not show 

determinism is mistaken, only that we do not seem to believe in it. 

The total elimination of voluntariness from our understanding of human behaviour 

would have implications for both applied ethics and public policy. Machan (1993) has 

argued that free will is a necessity presupposed in applied ethics: human beings can 

cause some of what they do, and their actions do not result solely ftom previous events 

or factors, which have influenced them. The range of options, which may be chosen by 

' The debate about determinism and freewill has been discussed by Glover (1970), Honderich (1993), 
Lucas (1993) Chapter 2, and Ayer 1982: 15-23 amongst many others. 
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individuals, is clearly limited by their particular circumstances7 education, talents and 

physical capacities, but even so they can make choices, from a varying number of 

options. Indeed, the assumption that people can make choices is evident in many 

professional codes, which guide doctors, nurses, scientists and others to conduct 

themselves in certain ways and to abstain from various activities. Professionals are 

seen to be accountable for their actions and praise or blame will be apportioned 

according to whether such guidelines are implemented. 

Likewise, public policy, which attempts to influence the behaviour of people, would be 

questionable if individuals have no free will. If people are simply unable to change 

their behaviour, and have no power to originate choices or decisions, we should review 

the process of health education. It would seem that health promoters should 

concentrate on trying to change the environmental circumstances in which people find 

themselves, rather than focus on the individual. Some people certainly find it difficult 

to change their behaviour: - "I just can't stop smoking! " Others certainly experience 

great difficulty in breaking their habits, but there are many others who do respond to 

information and an increased understanding, persuasion and the offer of rewards, as 

they successfully give up smoking or other unhealthy habits. In such cases we offer 

praise and congratulations, because we assume that these individuals have made a 

choice and shown strong will power in changing their behaviour. 

Graham (1992 -3 1) describes compatibilism as the acceptance of both freedom and 

causality, which is to say there is nothing contradictory in describing an action as both 

free and caused. A choice is free if you are acting as you wish, and yet what you want 

may be the result of external factors that have made you the person you are. Free will 

allows us to behave according to our desires, so that if I wish to eat the cream bun, I 

do so. Alternatively, I may choose to delay eating the treat until later, perhaps after 

some strenuous exercise. According to this view, freedom is a consciousness that we 
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are able to modify our behaviour and make deliberate choices, which is reflected in the 

control that we sometimes feel able to exert over our behaviour. Nevertheless, our 
desires may be predetermined and a result of external causes and past experiences; they 

are not static and may be modified by praise or blame. In essence, the compatibilist 

accepts that people are morally responsible for some of their actions, even though 

factors, beyond their own control, may have determined the desires of each person. 2 

It is beyond the scope of this dissertation to expand on the complex debate concerning 

determinism and whether it is compatible with the notion of free will. In the following 

discussion about individual responsibility, I will assume that individuals do have the 

power to originate choices and decisions even if their choices are sometimes limited by 

the circumstances in which they find themselves. This is reflected in the praise, blame, 

pride, and guilt, which we attribute both towards others and ourselves. 

2 This account of compatibilisn' is consistent with Hume's view, where liberty may be understood as 

compatible with determinism, if it is the liberty to act in accordance with one's desires. One can be 

free in this sense even if the desires are themselves caused by influences independent of one's own 
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4.2 Individual responsibility 

73- 

-Recent government policy and consultative documents ' recognize that the causes of ill 
health are complex, embracing some factors that the individual cannot control, such as 
the environment, genetic makeup, and aging. However, these documents emphasize 
that lifestyle also has an important impact on health. Diet, physical activity, smoking, 

alcohol, sexual behaviour and drugs are factors, which 'can have a dramatic and 

cumulative influence on how healthy people are and how long they will live' 

(Department of Health 1998: 20). It has become increasingly apparent that disease 

and illness are not merely the result of bad luck or fate, but that in some cases 

individuals may have contributed, by their choices, to the development of their own 

poor health and associated need for health care. 

For example, individuals who choose to jump out of a plane with a parachute for 

charity may be injured on landing, and it would seem that there is a clear relationship 

between their chosen behaviour and their subsequent injury, Likewise, those 

individuals who adopt an unhealthy lifestyle, smoke, eat excessively and/or take no 

exercise, have increased their chances of becoming ill. It therefore appears that 

people's actions are partly causally responsible for increasing the risk of subsequent 

illness,, and their associated need for health care. 

Nevertheless, people who adopt unhealthy lifestyles and/or partake in dangerous sports 

do not choose or intend to become ill or injured. Rather they hope that they will be the 

lucky ones who do not need subsequent health care. There is an element of chance, or 

luck, as to who will become ill or injured. Walker (1997: 39) illustrates this point with 

the example of a negligent or intoxicated or distracted surgeon who is unfortunate 

enough to injure a patient. She suggests that there is a large element of chance in 

3 See Department of Health (1998) Our Healthier Nation; Department of Health (1997) The New 

NHS Modem and Dependable 
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meeting up with the precise circumstances which will lead to this dreadful outcome. 
Indeed she observes that several other equally negligent, intoxicated or distracted 

surgeons may be fortunate enough to avoid harming their patients. 

In this chapter, I will examine a series of related questions. Firstly, assuming that 

people do by their habits, lifestyle or sporting pursuits sometimes contribute to their 

illness, is this aspect of their behaviour voluntary? Should we be held responsible for 

our fonner selves? Can unhealthy or risky behaviour be justifiable (not wrong) in 

certain circumstances? Can individuals present various excuses to explain why they 

should not be blamed even though they knowingly took risks? 4 Are those people., 

who voluntarily choose to take known risks with their health, blameworthy in 

principle? If yes, should they be punished and if so, is it appropriate to punish these 

people, by withholding treatment? 

4 Austin( 196 1) A pleafor excuses 
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4.3 Voluntary and Involuntary Behaviour. 

If people adopt an unhealthy lifestyle, is this behaviour voluntary? Aristotle (1976: 

115) suggests that 'a voluntary act would seem to be one of which the originating 

cause lies in the agent himself, who knows the particular circumstances of his action. ' 

He argues that people should only be praised or blamed for their actions when such 

actions are voluntary. In contrast, involuntary actions are pardoned and sometimes 

receive pity (Aristotle 1976: 111). If unhealthy behaviour is involuntary, it should not 
be associated with blame. 

Our attitude to certain lifestyles and behaviour may be partially determined by whether 

we believe the individual has made a voluntary choice in adopting the behaviour or has 

had little or no control. While passengers who are injured in a car accident cannot be 

blamed, (unless they have deliberately distracted the driver), we might attribute blame 

to those adults who take needless risks, and for example, drive too fast. This may be 

evident today in certain unsympathetic attitudes towards people with conditions such 

as lung cancer, liver cirrhosis, or A. I. D. S., which are sometimes associated with 

particular lifestyles or habits. Blame may be attributed to people who are thought to 

have made choices that have contributed to their own ill health. This attitude was 

evident in the original Oregon ranking of diseases, where treatment for cirrhosis of the 

liver without mention of alcohol was judged significantly more important than 

treatment for 'alcoholic cirrhosis of the liver' (Honigsbaum 1992: 34). It has also been 

apparent in recent British pilot studies by Williams (1992: 10-11), where people 

questioned were prepared to discriminate against those who had 'not taken much care 

of their health' when it came to distributing health care resources. 

Aristotle (1976: 126) suggests that both virtues and vices are voluntary, because they 

are, to some extent, under our control and we have some independence in the choice 
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of our actions. It would seem to be our choice as to whether we eat the extra 
chocolate or resist and attempt to become more prudent in our appetites. If we really 
want to become thinner, and fit into the smaller outfit, it appears to be within our 
control to continue the reducing diet, or alternately abandon the diet and live with the 

consequences. We blame ourselves if we eat the extra cake, knowing that we have 

succumbed to temptation and it would be better for our health and appearance if we 
demonstrated greater resistance and prudence. Hence Aristotle (1976: 124) suggests 
that some people sometimes voluntarily incur physical defects and we blame them for 

it. We should not blame those people who are naturally ugly, but we may feel 

differently about those who become obese and unattractive,, as a result of lack of 

exercise and/or over indulgence. 

Kenny (1978: 27) states that every voluntary action must be an action that is in some 

sense wanted by the agent, in contrast to an involuntary action which is not necessarily 

desired. A person may be physically compelled to move; for example, his hand is 

pushed forcefully against the door against his wishes, and this would not constitute a 

voluntary action. However, Kenny recognizes that for many actions there will not be a 

distinguishable mental process when a deliberate choice is made; rather we perform 

many actions without conscious thought. These are choices, which are subject to the 

agent's will in the negative sense because he or she could have chosen to act otherwise. 

Blinking appears to be an involuntary movement, which occurs independently of any 

decision making process, but which the individual can usually alter intentionally if he 

she chooses. When we drive a car, or play tennis, many of the actions seem to be 

automatic, and we do not deliberately choose each move. Nevertheless, we could 

choose to drive in a different way or decide to play tennis with our left hand if we 

needed a challenge. 

Aristotle (1976: 111) illustrates the difficulty of distinguishing between voluntary and 
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involuntary behaviour with the example of the sailor who jettisons his cargo in bad 

weather. Normally people do not throw away their property, but if it were to save 

your life and the lives of the crew, it would seem to be a reasonable choice to make. 
This is a voluntary choice, because at the time of throwing the cargo overboard there is 

an element of choice, and the captain has the power either to act or not. In the dire 

circumstances, throwing the cargo overboard is what the captain wants to do. 

However, he may have acted unwillingly, and regretfully, knowing that the loss of 

cargo is serious. His decision is clearly influenced by external factors and he can only 

choose from a limited number of options. In such a case, the agent did not 

intentionally create his limited options and we should recognize these restrictions, 

when judging his actions. It will be true to say that the sailor chooses to jettison the 

cargo, but it would be misleading to say this without qualifying the statement and 

mentioning the restricted alternatives which were available to the agent. 'What he 

does intentionally is not just X, but X-rather-than-Y' (Mackie 1977: 205). In essence 

there can be no genuine freedom in the absence of the power to do otherwise; 'a 

person acts freely when he does X only if at the relevant time he can abstain from 

doing X' (Kenny 1978: 29). In addition, in order to do X freely one must have both 

the ability and the opportunity not to do X. 

A contemporary analogy to Aristotle's sailor is the hospital manager who chooses to 

sack thirty employees, supposedly in order to save the trust from debt. There may be 

lin-fited choices in this scenario and yet the manager is still responsible when he or she 

chooses this option rather than any of the alternative options. He or she has made a 

voluntary choice, albeit unwillingly in some cases because the options were restricted. 

When appraising these actions we should recognize that the choice was from a limited 

number of options, which may sometimes excuse the manager from criticism or blame. 

While the manager is responsible for the decision, which is made, she/he may not be 

responsible for the limited choices available in the situation. 
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Of course, it is possible that the agent is responsible to some extent for being in a 

predicament where choices are limited. For example, if the sailor was warned of bad 

weather, but still put out to sea, he might be partly responsible for his limited choices. 

Similarly, the manager may face stark choices now because she / he did not invest in 

appropriate staff development or budget management. 

Adults usually make voluntary choices about their lifestyle, even though the options 

may sometimes be limited, and their family and upbringing may have influenced them. 

Eating a healthy diet will clearly be dependent on the availability of reasonably priced 

fresh fi7uit and vegetables, and it may be difficult for those who are on a low income if 

the healthy choices are the most expensive. However, people do choose their own 

diet and choose whether to partake in risky sports. They might therefore be held to 

account for their lifestyle, if they are unable to justify or offer an explanation for their 

behaviour. 

Some patients have health care needs,, which follow involuntary behaviour. The 

patient who arrives at casualty following an epileptic fit, with a head injury, did not 

desire the outcome and was not in control of his/her actions. Yet, even involuntary 

behaviour may sometimes be blameworthy and may leave us with some questions: Did 

the patient take his/her prescribed medication? Should the patient have known about 

the risks of non-compliance? Some ignorance may be culpable: consider doctors or 

midwives who have a statutory requirement to keep their professional knowledge up to 

date since their practice must be based on relevant research and information. It would 

be no defence in law, or morally, to say that they were ignorant of the recent research 

and therefore blameless. 

Aristotle (1976: 111) suggests that we should not be blamed for involuntary acts, 

which he classifies as those which 'are performed under compulsion or through (non- 
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culpable) ignorance. ' Is the individual who smokes or takes recreational drugs making 

a voluntary decision or responding to compulsion, because of an addiction? It is well 
documented that regular use of both nicotine and certain drugs will result in 

physiological changes in the body, which may drive a person to seek more of the same 
drug. Accordingly, the choice of one who has acquired an addiction should be 

classified as an involuntary choice, and we should not blame the individual for the 

associated behaviour. 

However, when the individual starts smoking or taking drugs, the first choices might 

be classified as voluntary, and therefore might merit blame. There is an element of 

doubt here because in many cases of smoking and drug use, the individual may be 

immature, or be unaware of the reality of the inherent health risks. I am not suggesting 

that many young people today are ignorant of the risks of smoking itself, but it seems 

plausible to suggest that they may genuinely believe that the risks of ill health will not 

affect them. Even if they know the statistics for smoking and related illness, it is 

possible that they disassociate such figures from themselves, believing that the risks are 

for the middle aged and old, rather than the young. Alternately, they may be confident 

that they will be able to quit smoking later, as many people do. It is difficult to say 

with confidence that people, who voluntarily smoke and/or take drugs, understand the 

risks. We should therefore be cautious about attributing blame to those individuals 

who partake. 

There are difficulties in trying to determine whether the behaviour of particular people 

is voluntary or involuntary. Consider those people, who know that continued 

overeating, and too much chocolate, will increase the subsequent risk of obesity and ill 

health. They may be keen to give up chocolate for the long-term benefits and 

improved health, but be unable to resist the temptation ofjust one more chocolate 

today. If these individuals are genuinely unable to resist this temptation, then the 
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action should be classified as involuntary, even though, in one sense they are doing, as 

they want. To be voluntary, it must also be the case that they could do otherwise. It is 

of course difficult to know whether individuals are unable to do other than they do. 

Some characters may be unable to resist the temptation, and cannot help themselves, 

whereas others are more able to control their short term desires. 
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4.4 Responsibility for our former selves 

Parfit (1986: 124) examines our attitudes to time and suggests that it is extremely 
common for individuals to care more about the nearer future, than the distant future: 
'Someone with this bias may knowingly choose to have a worse pain a few weeks later 

rather than a lesser pain this afternoon. ' However,, he suggests that it is irrational to 

care less about future pains just because they will be in the future. The concern is not 
less because of some intrinsic difference in the object of concern - the pain itself - but 

'because of a property which is purely positional, and which draws an arbitrary line' 

(Parfit 1986- 126). 

Nevertheless, it is apparent that many people will succumb to the immediate 

temptation, making a voluntary choice to eat excessively or smoke just one more, 

rather than adopting a healthy lifestyle, which will reduce the probability of future 

illness and suffering. It may be difficult at times to resist and even uncomfortable to 

decline the cigarette or extra drink, but the future pain may be significantly worse. 

Parfit explores the motivational makeup in which the individual discounts pleasures 

and pains that will occur on future Tuesdays (1986: 124). If one is future Tuesday- 

indifferent, one will accept the prospect of great suffering that will fall on a future 

Tuesday in order to save oneself any amount of suffering now. When Tuesday actually 

arrives, the individual reacts to both pain and suffering in a normal manner, but there 

seems to be a lack of prior recognition. 

Parfit's theory on personal identity may provide a possible explanation for this 

indifference to future pains. According to Parfit (1986: 319) a person's life could be 

subdivided into a series of successive selves, know as person stages. Personal identity 

through time is constituted by psychological links that connect later to earlier person 
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stages. The identity of a person is not in itself morally significant; rather it is the 

psychological continuity and 'connectedness' that matter. So the elderly person may 

not be the same person as the carefree child, although there may be some 

psychological links that connect the various stages of the life. These links would 
include memory, persistence of beliefs, and perhaps continuity of personality. 

Generally the connectedness will become weakened over time and sometimes it can be 

severely weakened by physical or emotional trauma such as a head injury, stroke, or 

nervous breakdown. 

If the psychological continuity is sufficiently weakened, it is possible for an individual 

to feel that their earlier life was alien and they may fail to identify with that earlier self 

it may feet like a different person. However, if one feels alienated and ashamed of 

former behaviour, it implies that one does realize that the former individual was 

oneself. 

Parfit suggests that we may also feel alien to our future selves. 'If we now care little 

about ourselves in the further future, our future selves are like future generations' 

(Parfit 1986: 319). Parfit asks us to consider a boy who starts to smoke, without 

much concern that this may cause cancer in the future. If this boy does not identify 

with his future self, we might argue that his attitude to this future self is in some ways 

like his attitude to other people. He will therefore harm another by his action of 

smoking. This suggests that smoking is morally wrong because it may impose a 

premature and painful death on another. Hence Parfit writes that 'great imprudence is 

morally wrong. We ought not to do to our future selves what it would be wrong to do 

to other people' (Parfit 1986: 320). 

Lockwood (1994) does not agree with Parfit's claims about personal identity. Rather 

Lockwood believes that personal identity does matter and is more than psychological 
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continuity and / or connectedness between person stages. He suggests that there is a 

relation between the earliest action and awareness of the developing foetus (in the 

womb) and the doings and experiences of the adult. They could be counted as the 

actions and experiences of the same person. 

It follows that elderly people, who have committed a crime in youth, or have been 

imprudent during their early years, cannot escape the sins of their youth. They remain 

responsible and accountable because they are the same person. However, Lockwood 

(1994: 74) does point out that forgiveness is still possible: those who committed the 

sins are, in a morally relevant sense, still there to be forgiven. He does not therefore 

imply that they should necessarily be punished for former sins or imprudence. Indeed, 

we might not blame people for their former behaviour as immature adolescents, and 

accept that they have subsequently learnt from their mistakes. 

It is not obvious which view of personal identity we should accept. The notion of 

person stages as discussed by Parfit, does appear to reflect the idea that in life we do 

sometimes dissociate our present selves from our former selves. Our lifestyle and 

behaviour may change drastically. Nevertheless in reality, we do blame people, and 

ourselves, for their former behaviour and if people change their behaviour for the 

better, we give them credit- the alcoholic, who reforms surely deserves our praise, and 

it would be strange to suggest that the former drunkard was someone else. We make 

lifelong commitments to particular individuals and we hope to keep to our obligations, 

even though we know that they will change over the years, we still identify them as the 

same people. We plan for our futures and invest in insurance policies to ensure a 

. C-- 

unancially secure future. While we may accept that people move through various 

stages of life, with different roles and priorities, they remain the same people, so that 

they may be held responsible for their former selves. 
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4.5 Unhealthy behaviour -i ustification and excuses 

Even if individuals have contributed to their disease and need for health care by their 

own voluntary behaviour, their behaviour may still in some cases be justified. in the 

particular circumstances of the situation, it may be right to take risks with health in 

order to fulfill other competing obligations. For example, the fireman or parent will try 

to rescue the child from the danger of a fire, knowing that there is a great risk to their 

own health. In a similar way, the sea captain may jettison his cargo in the storm in 

order to save the ship and crew. This behaviour is justified in the particular 

circumstances and we may offer praise and congratulations accordingly. 

However, for the majority of individuals who adopt an unhealthy lifestyle and take 

known risks with their health, the behaviour cannot be justified because of competing 

obligations. Individuals who choose to indulge in smoking, overeating or dangerous 

sports may however offer a variety of excuses to explain their behaviour and defend 

their conduct. They will admit that their behaviour was wrong, indulgent, and weak- 

willed, but claim that it was excusable: there were extenuating circumstances, which 

explain, to varying degrees, why they acted as they did. 

For example, people might claim that they were conforming to group pressure - 

everyone was drinking and others unduly influenced them. Alternatively, teenagers 

may agree that they were drunk and disorderly, but plead that they did not understand 

the true content of their drink and the effects of alcohol. By drinking excessively, the 

teenager may cause an acute episode of illness, but it would be wrong to attribute 

blame, if the individual did not understand the risks. In each case, the defence rests on 

a fuller description of the event and the context of the behaviour, which may explain, 

either fully or partly, why people behaved as they did. 
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Austin (196 1) suggests that in most cases, justifications can be distinguished from 

excuses. He uses the example of killing, and suggests that when done in war, it may be 

justified as the right thing to do under the circumstances. Elsewhere, killing may be 

wrong - accidental or reckless - and individuals may offer excuses accordingly: they 
did not realize that the traffic junction was ahead or they lost control of the car 
because of exhaustion. Austin (1961: 125) reminds us that few excuses get us out of 
blame completely and the average excuse in a poor situation gets us only out of the fire 

into the fiying pan. 

In essence, if I am accused of doing something wrong, I may answer by giving a 

justification for my behaviour. I am attempting to persuade my accuser that my action 

was right in the specific circumstances. Alternatively, I may admit that the action was 

wrong and offer an excuse. I was clumsy because of an illness, I did not know the true 

facts of the situation, or it was an accident, which was never intended. By making 

these excuses, I hope to convince my accuser that I was not fully responsible for my 

actions and any associated blame should be modified accordingly. 

Perhaps one of the most common "excuses" presented by people to explain their 

unhealthy lifestyle is addiction. People claim that they are physically addicted to 

nicotine, alcohol and even chocolate. Compulsive behaviour - those actions, which are 

driven by compelling physical or psychological need - are not voluntary in character. 

The individual is driven to act by an internal force beyond his or her control and the 

action should therefore be classified as involuntary. We should not blame individuals 

for involuntary actions and it follows that individuals are not required to justify such 

actions and they do not need to offer further excuses to defend their behaviour. 

However, the initial choice to smoke, or take recreational drugs, may be voluntary and 

people are warned of the dangers of addiction, so they may be held partly responsible 

117 



for this behaviour. In addition, some people are successful in breaking habits of a 
lifetime, and they do give up smoking and/or alcohol. While people may 'say' they are 

addicted, it appears that the individual does have some control over whether they 

continue to indulge in smoking or drinking. It may be difficult for the individual to 

give up the unhealthy behaviour, but it seems that there is a voluntary element to this 

behaviour. Addicts can seek help from rehabilitation services, treatment from medical 

professionals, or support from psychological counsellors, in order to attempt to change 

their behaviour. Yet, perhaps those who do manage to give up unhealthy habits have 

'stronger' characters and more will power (better genes) than others who cannot resist 

temptation. How do we know that those who fail can really help themselves? 

Glover suggests that self-control is evident when the individual is able to alter his or 

her behaviour following information or changed circumstances. The alcoholic or drug 

addict, or indeed the kleptomaniac, is unable to make choices about their behaviour in 

specified areas and cannot help what they do. Glover (1970: 66) writes 'Sometimes a 

person's intention is one that he does not identify with, or endorse, and is one, that he 

would prefer to be without. A drug addict's intention to pursue his addiction may 

often be of this kind. Then it appears he is not capable of altering his intention, and 

this lack of capacity may well exempt him from blame. ' 

There is, however, no sharp distinction between the status of being and not being open 

to persuasion and it is difficult to say that a person is responding to a compulsive drive, 

which is irresistible. While some people can control their addictions, for a limited time, 

others appear to be unable to help themselves. Glover (1970: 99) writes 'A man is not 

one day merely a heavy drinker and the next day an alcoholic. ' The nature of addiction 

may be a matter of degree and may therefore beaccepted as excusing an individual 

from responsibility, partly or fully. This conclusion avoids having to adopt the idea 

that the addict is fully accountable or that he or she has no control over the addiction. 
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I do not want to suggest that because addiction may excuse some behaviour relating to 

tobacco, drugs and alcohol that it also releases one from responsibility in other areas of 

behaviour. Alcoholics, who choose to drive having consumed excessive alcohol, will 

still be legally and morally responsible for their actions. In the case of alcohol 

dependence, or indeed any other addiction 5, we may be forgiving and supportive in 

some situations but not where the behaviour seriously endangers others. 

Drug addicts who steal to fund their cravings will be held legally responsible for their actions 
119 



4.6 Should we blame people for their unhealthy lifestyle? 

Even in cases where there are indications that people have contributed by their actions, 
to the development of their illness or injury, it does not follow that people should be 

blamed for the harm that has resulted. A distinction should be made between causal 

responsibility and liability responsibility. In the former one merely tries to establish a 

causal connection, but in liability responsibility there is an attempt to detern-fine who is 

to be praised or blamed, rewarded or punished. We may even feel that the individual 

should be blamed in principle, since no relevant justification or excuse can defend the 

behaviour., and yet think that it would be wrong to blame in practice. The individual 

who becomes ill following reckless behaviour may already have suffered in excess of 

any blame that we might feel was appropriate. 

The following scenario illustrates the distinction between causal r9sponsibility and 

liability responsibility: someone may have caused an accident - the vase is smashed on 

the floor - but we do not attribute blame or punishment if the individual was unable to 

control their actions. Consider the person who has an epileptic fit, falls onto the table 

and causes the vase to crash to the floor. We might say that he or she was causally 

responsible for the broken vase but we are unlikely to apportion blame. (We might 

feel differently if he or she was a known epileptic who had deliberately chosen not to 

take the prescribed medication). The case of the epileptic person should be contrasted 

to the scenario of an adult who deliberately picks up the vase and throws it at an 

irritating dog. We would consider this adult was responsible and liable for his or her 

actions and if no excuses were offered, would probably judge this behaviour to be 

blameworthy and cruel. Our precise response will depend upon the context of the 

situation and it may result in sanctions, penalties and / or demands for compensation. 
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In this section, I wish to examine whether we should hold people accountable for their 
unhealthy behaviour. Do prudent people deserve 6 access to health care and treatment 
in preference to others, who have taken known risks? Should we give priority and 
immediate treatment to those individuals who have adopted a healthy lifestyle, because 

of the 'Restoration Argument'? Finally, do the risk takers deserve any punishment? If 
this question is answered in the affirmative, then what sort of punishment would be 

appropriate? 

Deserving is associated with doing. 7 When we say that a person deserves his or her 

success, we are saying that it was not due to luck or favour that things went well, but 

rather that it was the result of his or her own efforts or characteristics. What people 
deserve depends upon what they have done in the past. We can say a person deserves 

promotion and success (it would be fitting for him to have this reward) but this is not 
the same thing as saying he can claim promotion as a right. Similarly, the defeated 

Member of Parliament may have deserved to win, because he worked excessively hard 

for his constituency, but he is not entitled to the position, unless he gains the most 

votes. Hence, Feinberg (1970: 86) states that "deserve, " "fitting, " and "appropriate" 

are contrasted with the terms "right, " "entitlement, " and "rule, and are used in 

different contexts. 

Desert claims do not as such establish obligations on others (Sher 1987). If we say the 

keep fit enthusiast deserves to be healthy, or that the hard working student deserves to 

get high grades, we do not mean that anyone is obliged to take steps to provide what is 

deserved. Similarly, there is no legal obligation to punish people, even when it appears 

that they have deserved punishment, unless there are established local rules or laws. 

Do some people deserve to be given lower priority in the allocation of health care 

resources because of their unhealthy lifestyle? In the current NHS, where resources 

Pojman L. P. McLeod 0. (1999) This collection of readings, focusing on the concept of desert. 
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are limited, decisions have to be made about who gets priority and access to immediate 
care. Those who do not get priority for treatment and have to wait are not being 
punished. Rather it may be an unfortunate consequence of the limited resources 
available. Doctors have to make difficult decisions about which patients are treated 
with the available resources, while delaying, or denying, other patients. 

That those denied treatments are not being punished can be illustrated by an analogy. 
Consider the employer who has several staff but only one senior position to offer for 

promotion. The employer has to choose one of the staff for this post and he/she will 
probably choose whoever he/she thinks is the most highly qualified person for the post. 
The intention is to choose the best candidate for the job, and not to punish those 

members of staff who are not promoted. Consider the university, which requires 
certain examination grades as a condition for admission. There is no intention to 

punish those candidates, who do not successfully achieve the grades and are 

subsequently rejected. 

As Feinberg (1970.67) suggests the point of competition is to single out a winner, not 

to penalise the losers. Certainly failure to win a prize may be unpleasant and 

unwelcome, but the intention of awarding prizes is not to cause suffering for the losers. 

In contrast, an essential and intended element of punishment is that the victim be made 

to suffer for their former wrongdoing. 

It is evident that we often do things to others which they do not welcome, and may 

even cause them harm or deprive them of enjoyment. In many situations there is no 

previous wrongdoing and there is no reason, or intention, to punish. Giving unpleasant 

medicine, or an injection, to the protesting child is not a punishment, and is not 

associated with any previous wrongdoing. If the child perceives that the medicine is a 

punishment one would make strenuous effort to reassure him/her otherwise. 

In situations of scarcity, a delay or withdrawal of treatment, may reflect a decision to 

give priority to those individuals who have been prudent and consequently have the 

Feinberg Doing and Deserving 1970 
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best clinical prognosis. Decisions about which patient should be treated, when only 
one can be treated, should not be based on desert. Rather these decisions should be 
based on a number of other criteria, including medical need, clinical and cost 
effectiveness and patient desire. 8 It is well established that the outcomes of surgery 
and intensive therapy are more favourable for those individuals who are non-smokers, 

within normal weight range and are physically fit. While current health status may be 

an indication of who should be given priority, there is no need to enter into the 

problematic assessment of previous lifestyle and behaviour. 9 

However, individuals who voluntarily adopt an unhealthy lifestyle and take known 

risks with their health are not only harming themselves, but also harming others, who 

may have to pay more to meet the increased health care costs. In addition, the 

alcoholic who needs a liver transplant may use scarce organs, which will no longer be 

available for those who have developed liver failure through disease unrelated to 

lifestyle. 

The 'Restoration Argument, ' 10 suggests that smokers and heavy drinkers should have 

their entitlement to health service resources reduced because they are less deserving 

than those who become ill through no fault of their own. In essence, the argument 

states 'Smokers need more health-resources than non-smokers. Given limited budgets, 

we must choose between treating everyone equally (according to need) or reducing 

smokers' entitlements. If we choose the former, non-smokers will be harmed by 

others' smoking, because there will be less resources available for them than if no one 

smoked' (Wilkinson 1999: 255). So the quantity of health care resources for non- 

smokers should be restored to that level which it would have been if smokers had not 

generated extra demand. 

Writers including Smart (1994) and Glannon (1998) support the restoration argument. 

It is not about punishing smokers or heavy drinkers for their former behaviour and it 

'I have discussed these criteria in Chapter 2 
9 The problems of assessing previous lifestyle will be examined in chapter 6 
10 The restoration argument has been described by Wilkinson 1999, Smart 1994 and Glannon 1998 
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focuses on preventing harm to third parties so that there can be no accusations of 
paternalism, where the intention is to protect the individual from his or her own 
decisions. However, I am concerned with the first premise - that smokers use more 
health resources than non-smokers. There is recent empirical evidence " to suggest 
that this is not the case: smokers die at a younger age and hence do not need health 
care resources throughout their old age. Berendregt, Bonneux, and van der Maas 
(1997) conclude that if people stopped smoking, the long term costs of health care 
would rise. In addition, smokers and heavy drinkers pay taxes, which contributes a 
considerable sum of money towards the treatment of the anticipated health problems. 

While Wilkinson (1999: 25 5) acknowledges that the restoration argument could be 

applied to any group of risk takers, it appears that smokers and heavy drinkers are 
frequently cited. It is apparent that value judgements are being made about the worth 
of only some risky lifestyles, as certain behaviour is selected while other risky 
behaviour is ignored. Should non-virgins 12 or parents 13 pay for their anticipated 
increased health care costs? Indeed Wilkinson suggests that you might run the 

restoration argument in reverse and suggest that non-smokers should compensate 

smokers by having their entitlements reduced. Any policy based on this argument may 
therefore raise pragmatic difficulties and result in practices, which are intuitively 

unacceptable. 

Proponents of the restoration argument, suggest that it is not about judging the merits 

of certain lifestyles, or punishing those who adopt unhealthy behaviour. Nevertheless, 

in practice a punitive approach is sometimes expressed towards those people who do 

not adopt a healthy lifestyle and conform to the expectations of the health care 

professionals. Anecdotal accounts suggest that staff do sometimes blame those 

patients who do not behave appropriately, as judged by the professionals. For 

example, those patients who smoke, or who repeatedly injure themselves by taking 

overdoses, or fail to comply with prescribed medical treatment or diet, are sometimes 

11 Barendregt, Bonneux, van der Maas The health care costs of smoking, The New England Journal 
ofAledicine 1997,337 (15) 1052-1057 
12 McLachlan Smokers, virgins, equity and health care costs Journal ofMedical Ethics 1995: 2 10 
13 Wilkinson Smokers' Rights to Health Care Journal ofApplied Philosophy 16,3,255 
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criticized in casualty departmentsor surgeries, and made to feel uncomfortable about 
their behaviour. 

Such expressions of blame and scolding may be seen as a kind of informal punishment, 
(Mackie 1977: 209) and may be used as an attempt to modify a patient's behaviour. In 

addition, there are reported cases where patients are denied treatment, or given low 

priority on waiting lists, as a result of their smoking or other unhealthy behaviour, 

(Hall 1993: 4; Rogers L. 1993: 1). While doctors might suggest that decisions about 

treatment are based upon clinical need and predicted outcomes, and managers might 

talk about setting priorities, it is possible that patients might feel that they are being 

punished for their former lifestyle. I will therefore examine the notion of punishment in 

relation to unhealthy behaviour in order to determine if it would ever be an appropriate 

response for those who have adopted an unhealthy lifestyle. 

If I am responsible for what I do, it follows that I may be praised and sometimes 

rewarded for my good actions, and conversely if my actions are bad, I may be blamed, 

reprimanded and sometimes punished. Punishment involves the deliberate infliction of 

something inherently unwelcome; it may be either painful or a deprivation of some 

good. Since punishment is, by definition, meant to be unwelcome to the rational agent, 

it is necessary to justify why it is imposed. In most situations punitive action is 

associated with an explanation: I am sending you to your room because you did such 

and such; you are found guilty of ...... and accordingly sentenced to three months 

imprisonment. Punishment is imposed on account of some wrong that the individual 

has allegedly done, and the association should be communicated and is, one hopes, 

understood. In this way punishment is a message, primarily addressed to the person 

who did wrong, but also and importantly overheard by others, who may also learn that 

this wrong doing is unacceptable to the present community, be that the family or 

society as a whole. 

The justification for punishment has traditionally been considered mainly in terms of 

choosing between the claims of retributivists and utilitarians (Glover 1970: 142). In 

essence, the retributivist claims that the wrong doer deserves to be punished unless 
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there are relevant excuses or justifications to explain the behaviour. Accordingly, 

wrongdoers should be 'paid back' for their wicked deeds (Rachels 1997: 470). and it 
follows that there should be some sort of equivalence between the offending act and 
the subsequent punishment. It is not only that punishing those people who commit 

crimes such as murder and rape allays certain vengeful feelings towards wrongdoers, 
but it is also a violation of justice if they are allowed to walk away freely as if they had 

done nothing wrong. Since a wrong has been done, appropriate suffering for the 

offender should follow it, which is reflected in the notion of an eye for an eye and a 
tooth for a tooth. We might, however, feel uncomfortable with this idea of retribution 

and suggest that it may result in unnecessary suffering for no apparent good. 

The retributivist view is essentially backward looking and is therefore sometimes 

contrasted with the utilitarian approach which suggests that punishment is justified if it 

results in preventing or reforming the wrongdoer, and / or deterring other individuals, 

from indulging in the same wrong doing, in the future. The focus is rehabilitation for 

the offender and deterrence for others, who are informed of the punishment. For 

example, the prospect of losing a driving license has deterred many drinkers from over 

indulgence of alcohol. The utilitarian might suggest that withholding medical 

treatment from the individual who has adopted an unhealthy lifestyle is justified, 

because it will encourage the individual, and others, to avoid known hazards and adopt 

a healthy lifestyle. However, there is little empirical evidence to support this assertion, 

and it seems unlikely that the withdrawal of medical treatment will act as a deterrent, if 

the prospect of developing disease has not already persuaded individuals to modify 

their behaviour. In addition, withholding or delaying medical treatment, with its 

associated suffering, may cause undue misery, which outweighs the potential good of 

changing people's health related behaviour. 

Honderich (1969: 3 1) proposes that a man's punishment might be justified if and only 

if '(1) he has behaved culpably, (2) his penalty will give satisfactions equivalent to the 

grievance he has caused, (3) it will be similar to those imposed on other offenders who 

have caused similar grievances, (4) he was responsible for his action and knew of the 

possible consequences under a system of offences and penalties, and (5) unlike non- 
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offenders he has gained satisfactions attendant on the commission of an offence. ' I 
wish to examine whether these justifications would constitute adequate grounds to 
punish individuals by withdrawing medical treatment, because of their previous 
unhealthy behaviour. 

In relation to the first justification: has the individual who adopts an unhealthy lifestyle 
behaved culpably? In the majority of cases it will be impossible, or exceedingly 
difficult, to determine whether individuals are liability- responsible for their health 

related behaviour. In many cases individuals may be able to present reasons to excuse 
their actions, and we may feel uncertain about whether the individual could have acted 
otherwise. The assessment of responsibility presents difficulties in practice, 
particularly in relation to lifestyle and health related behaviour. 14 For example. are 
individuals responsible, or partly responsible, for their diet or will their family 

upbringing, culture and socio-economic circumstances largely determine what they eat 
and drink? Nicotine is known to be addictive, does this excuse the young man who 
started smoking in his early teens, before he fully understood the consequences of his 
behaviour? 

The idea that withdrawal of medical treatment will give satisfaction equivalent to the 

grievances caused does not make sense, because individuals have invariably harmed 

themselves, by adopting an unhealthy lifestyle. It is not clear who will be given 

satisfaction, by the withdrawal of medical treatment from those patients, who are 
judged to have contributed to their illness. 

The third requirement for punishment to be justified, proposed by Honderich, presents 

the idea of parity of punishment between offenders who commit similar crimes. In the 

case of withdrawing medical treatment from individuals, there can be no guarantee that 

the outcomes will be similar. Some patients may die while waiting for treatment, as in 

the unfortunate case of Harry Ephick (Iliffe 1993: 5), while others may experience no 

more than mild anxiety and slight inconvenience because of the delay. Underlying 

14 Further discussion about the difficulties of assessing whether a patient is responsible for his/her 
health status will be developed in chapter 6 

127 



pathology, and genetic predisposition, will largely determine the effect of delaying or 
withdrawing treatment and it may not equate to previous lifestyle. There are many 
heavy smokers, who suffer no adverse symptoms, and would not be punished in any 
way, by a policy, which suggested treatment should be withheld, or delayed, from 

smokers. 

In relation to the fourth justification for punishment, as proposed by Honderich, we 

should ask if individuals who smoke, overeat., or drink excessive alcohol know that 

they may forfeit future access to health care? It is not clear that they have broken any 

rules, and successive governments have repeatedly reassured the public that health care 

on the NHS will be available to all, according to clinical need. Neither 'Ae AWS Act' 

(1979) or 'The Patients Charter' (199 1) or 'The New NHS: Modem. Dependable' 

(1998) suggests that those people who adopt unhealthy behaviour will be treated 

differently from any other patients. If the intention is to punish people for their 

unhealthy behaviour, it would seem necessary and desirable to provide clear guidelines, 

and explicit criteria, about which behaviour will be punished, so that people can make 

decisions about how to behave, with this knowledge. 

The final justification for punishment, in this list, suggests that offenders have gained 

satisfactions from their offence which non-offenders have not experienced. While it is 

possible, and even probable, that people who adopt unhealthy behaviour have enjoyed 

a good time, there is no guarantee here, and they may now be suffering from the illness 

and disease, which may have partly resulted from their overindulgence. It is not 

justifiable to add further suffering by delaying or withholding medical treatment. 

In essence, patients who are ill should not be punished for their former lifestyle: it is 

difficult to justify punishment generally and there are real concerns about withdrawing 

or delaying treatment from those with medical needs. Such action would be unduly 

harsh and contrary to the values of medicine. Glover (1970: 153) makes an important 

point when he states that 'punishment is only justified if there are good grounds for 

thinking that, as a method of achieving the aims in question, punishment causes less 

harm than any other equally effective method. ' There can be little doubt that 

128 



withholding or delaying medical treatment will result in anxiety and potential suffering, 
both for the patient himself, and perhaps for relatives and ffiends. 

If we say individuals deserve particular penalties or punishments, it suggests that they 
have behaved culpably and that there should be some relationship between their 
culpability and the distress of the proposed punishment. There should be some 
'equivalence' (Honderich 1969: 15 -23) between the wrongdoing and the proposed 
punishment. Contemporary society usually apportions greater blame for a violent 
assault, than for a minor theft such as shop lifting, which is reflected in the penalties 
imposed by the judiciary for such actions. Yet,, when considering culpability we do not 
only consider the resultant harm of the action, since we are also concerned to 
detern-fine if the individual was responsible for his actions. Greater culpability is 

attached to intentional and planned acts of violence, as contrasted with accidental 
injury, such as that caused by careless driving. Hence Honderich (1969: 16) writes 
'The culpability of an offender in his offence depends on two things: the harm caused 
by his action and the extent to which he can be regarded as having acted responsiblyý 

Indeed, we should question whether it is ever possible to fix a penalty or punishment 

whose distress has some equivalence of that caused by the offence. Distress is clearly 

subjective and it is difficult, if not impossible, to determine accurately how much harm 

is caused to any individual. For example, consider the man whose car is stolen: to 

what degree is he harmed? He may, after all, be able to travel on the bus, and replace 

the car with his insurance, but he may feel that the loss of his car amounts to more than 

the loss of the ability to get from A to B. 

It is not at all obvious that the person who has led an unhealthy life, and has been 

unfortunate enough to succumb to disease, deserves to forfeit future health care. 

Rather, we might consider this a severe penalty, out of proportion to any supposed 

misdemeanor that has taken place. The individual has not deliberately hurt someone 

else; rather he may have been imprudent, unwise, or weak willed as he succumbed to 

temptation, often planned and orchestrated by a marketing department. The effects of 

advertisements for alcohol, cigarettes and chocolate should not be underestimated. In 
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addition, individuals may have been ignorant of the facts, or have denied the reality of 
the inherent risks of their behaviour. In many cases, we may feel that these individuals 

are naive, but there is no reason to suggest that they deserve punishment. Indeed the 

individual who develops lung cancer following years of smoking may feel he or she has 

already met with sufficient suffering. 

We should therefore feel uncomfortable about suggestions that individuals 'deserve' to 

forfeit health care, because of their former unhealthy behaviour. There are difficulties, 

both in terms of determining whether individuals are responsible for their actions, and 

in respect of the so-called punishment being equivalent to the 'offence' comn-fitted. 

Indeed, the idea of punishing anybody who is ill and suffering from a disease, which 

requires medical treatment is repugnant. The justification for punishment presupposes 

that an individual has done wrong, and has deliberately broken an established and 

known rule. Those individuals who smoke in the privacy of their own homes have not 

broken a rule as such, even if they have ignored health warnings. They may have been 

unwise or weak willed but they have not done wrong. Similarly, the individual who 

fails to eat five pieces of fruit or vegetables a day has not broken a rule which he / she 

is obliged to follow, although it would be sensible behaviour. 

There are alternative approaches, than the use of punishment, to discourage unhealthy 

behaviour. These include health education and promotion, which are not associated 

with the distressing effects of punishment. In addition, the total prohibition of 

cigarette production would arguably be a more effective method of reducing nicotine 

related illness, than any system which penalized smokers for their previous behaviour. 

These strategies" are preferable to any form of punishment or punitive behaviour for 

those people who take risks with their health. 

15 These strategies will be explored in the next chapter. 
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Chapter Five 

HEALTH PROMOTION - THE ACCEPTABLE LIMITS 

5.1 The value of health 

5.2 Health promotion and health education 

5.3 Persuasion and Manipulation 

5.4 Coercion 

5.5 Legal Prohibition 

5.6 Is paternalism justified in health care? 
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5.1 The value of health 

We can assume that individuals would normally choose to be healthy in preference to 
being ill or unwell - health is an asset, which is welcomed even if people do not always 
recognize it, until their health is impaired or threatened. The British government has 

unequivocally stated its commitment 'to the pursuit of health in its widest sense" 
(Department of Health 1992: 2), but does not clarify exactly what it means by this 

assertion. Indeed., health is notoriously difficult to define and a variety of different 

definitions are presented in the literature. ' I do not intend to explain the merits of 
these contending definitions, since I am only concerned to make the point that health 

(however defined) is a valuable goal for individuals and the community as a whole. 

Aristotle states that there are some things in life, which we actually ought to desire and 

cites health and learning as examples (Aristotle 1976: 115). In addition, Plato argues 

that some goods 'are worth choosing not only for their consequences but also, and far 

more, for themselves., such things as sight, hearing, intelligence, health, and all other 

qualities which bring us a real and not merely an apparent benefit' (Plato 1974: 114). 

Health is a value in itself and also an instrumental value., which allows individuals to 

lead a full and good life. This idea is implicit in Seedhouse's description of health as 

'the foundation for achievement' (Seedhouse 1986). While ill health and disabilitY do 

not prevent an individual from achieving great goals, good health will usually make it 

easier for individuals to achieve their various desires. 

Health is a benefit for the individual and it is also a benefit for the community. It is 

stating the obvious to say that disease and premature death can cause distress for both 

the individual afflicted and those who are closely involved. Relationships with family, 

1 For a helpful discussion on "What is Health? " See Dines A. Cribb A. Health Promotion Concepts 

and Practice Blackwell Scientific Publications 1993 Chapter I pages 3-19 
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ffiends and colleagues are important and people value the bonds and commitments, 

which are formed in society. III health and the premature death of a 'significant' 

person affects future plans and ambitions, and may cause great sadness for others. 

If the population remains healthy the costs of health care may be reduced, waiting lists 

may be shortened, and there might be a more prompt service for those who need care. 

The benefits to a community whose members are healthy are far reaching; fewer days 

off sick, increased productivity, economic growth and the associated general benefits. 

There might even be more available money for health promotion and health care. 

Improved health for the community has the potential to reduce the financial costs of 

the hospital and acute services. There has been a shift in emphasis from a health 

service which focused on curing the patients, towards a more holistic service which 

includes health promotion and prevention of disease (Department of Health 1992). 

This could be motivated more by concerns to reduce spending on the NHS, rather than 

concern for the interests of the individual. The government is currently responsible for 

the provision of health care in the NHS and there is an obvious financial incentive to 

encourage individuals to adopt a healthy lifestyle, which reduces the risk of certain 

diseases and their associated costs. 

This cost-containment argument should be viewed with caution since it cannot be 

assumed that health promotion will reduce the overall costs of health and social care. 

If people adopt a healthy lifestyle they may live longer and so create greater demands 

on the NHS or any alternate provider of health and social care. 

Nevertheless, I conclude that health is valuable for both individuals and the wider 

community, but other things in life are also valuable and health is not always preferred. 

We all take part in activities, which may potentially put our health at risk either in the 
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short or long term. Those people who participate in dangerous sports are usually well 
aware of the immediate risks to life and limb, and there is wide publicity about the 
long-term consequences of overeating and smoking, yet people continue to indulge 

2 themselves. So it appears that health is not an overriding goal at all times. Indeed, 

Blaxter (1990.214) has presented empirical evidence to suggest that 'substantial 

proportions of the population did not see health as the most important thing in life. ' 

For some people it may be equally or more important to take part in their chosen 

activities, sports or adventures, so that life is pleasant and / or exciting. 

While health care professionals may consider it important for the patient to give up 

smoking or alcohol, the patient may feel that the habit is one of the few pleasures in 

life, which outweighs any harmful risks to future health. Ironically giving up smoking 

could lead to increased stress, family rows and depression for the individual, who 

might feet correspondingly less healthy. Compliance with medical advice might reduce 

the probability of future disease but may 'cost' the patient in terms of increased 

physical and mental side effects. This is well illustrated by the frequent non- 

compliance in the use of antihypertensive drugs. Many patients find the side effects 

distressing and choose not to take the drugs as prescribed, despite knowing that there 

is an increased risk of stroke or cardiac problems. It is not irrational for people to be 

willing to risk a shorter life, in order to have a happier life. 

I have suggested that health is valuable for both individuals and the wider community, 

and it is therefore reasonable if individuals and the community seek to promote health. 

Education, which enables individuals to make informed decisions and adopt behaviour, 

which promotes health, is morally praiseworthy. If given information about the risks 

of certain activities some individuals will change their behaviour but it is also clear that 

many others will not change their lifestyle or habits. But is it justified to adopt more 

2 Occasionally people may desire and claim ill health. Consider the person who wishes to avoid work 
or school, or gain sympathy. Such a desire is generally short-lived. 
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Qt strident measures in order to manipulate, coerce, or even force people by legislation, to 

adopt behaviour, which will promote their health? 

While education which respects individual choice is widely accepted, there may be 

more reservations about the adoption of any measures or strategies which limit the 

freedom of the individuals to choose their own health related behaviour. In this 

chapter, I will clarify some of the different approaches, which might be employed to 

promote the health of individuals. These strategies include health education, 

persuasion and manipulation, coercion, and legal prohibition. Such approaches are 

evident in practice, and I will therefore examine them in turn, in order to determine 

whether or not they would benefit the individual and / or the community as a whole. 

Finally, since I have proposed that health is an important and valuable asset for 

individuals themselves, the question arises as to whether paternalism is justified in 

health care? Should the government impose paternalistic restrictions in order to 

protect individuals from their own choices, lack of control, ignorance or foolishness? 
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5.2 Health promotion and health education 

Health promotion is a diverse, complex and multifaceted activity, which is difficult to 

define. It appears to be an umbrella term, which has been used to cover the 

overlapping fieldg of health education, prevention and attempts to protect the public 

health through social engineering (Tannahill 1984: 196). Health promotion therefore 

includes a variety of activities. These include lobbying to bring about healthy public 

policy at government and local levels; campaigns to end tobacco advertising; the 

introduction of higher taxation on cigarettes; the construction of cycle paths and the 

fluoridation of the water supply. This broad approach to health promotion is 

compatible with the ideas of Lawrence Green (1987: 4) who defines health promotion 

as 'any combination of health education and related organisational, economic and 

envirom-nental supports for behaviour conducive to health. " 

The Ottawa Charter for Health Promotion (World Health Organisation 1986) 

identified five 'action strategies' for health promotion: 

Building healthy public policy 

Creating physical and social environments supportive of individual change 

Strengthening community action 

Developing personal skills such as an increased self-efficacy and feelings of 

empowerment 

]RIVeorienting health services to the population and partnership with patients. 

These strategies reflect several ethical concerns including voluntariness, participation 

and empowerment of individuals and the community. A deliberate move away from 

individual responsibility and victim blaming is evident. 

Health education has been defined in various different ways reflecting various 

underlying philosophical positions. Downie, Fyfe and Tannahill (1990: 28) adopt the 
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following definition: 'Communication activity aimed at enhancing positive health and 
preventing or diminishing ill-health in individuals and groups, through influencing the 
beliefs, attitudes and behaviour of those with power and of the community at large. ' 
This is a broad approach, which reflects the importance of 'enhancing positive health' 

rather than merely focusing upon disease prevention. 

By definition, health education implies that individuals should choose to adopt health- 

promoting behaviour. Various models of health education are described in the 

literature. The preventive medical model aims to prevent disease by giving people 
information about the risks of certain behaviour and persuading them to adopt a so- 

called healthy lifestyle (as determined by the health care professionals). The focus is 

primarily on individuals who should take responsibility for their own health-related 

behaviour. 

Health education can be viewed as a process of 'critical consciousness raising' (Tones 

and Tilford 1994: 20) which aims to give people a deeper understanding of their 

circumstances and their capacity to influence those circumstances. The emphasis is 

less on persuasion and more on support and the goal is not one of manipulation and 

compliance but, rather, empowerment and facilitation of choice (Tones 1997). Any 

education strategy, which gives the individual an increased understanding of health and 

illness, and enables people to take positive action to maintain health, should benefit the 

individual and the community as a whole. Since the choices of the individual are 

respected there can be few criticisms of such an approach. 

Interest in health education has been rising because there is increasing evidence that 

many of the most serious problems of health are associated with specific behaviour and 

lifestyles. Government statistics reveal that 'Every day in England heart disease and 

stroke kill nearly 550 people; every day 370 die from cancer; every day 26 perish in 
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accidents,, many of them on our roads' (Bottomly 1993: 11). Many of these deaths are 

oremature and could be prevented if individuals changed their behaviour, especially if 

they stopped smoking, altered their diet or gave up driving the car. 

The increasing importance of health education is not therefore surprising, since there is 

great potential for individuals to change their unhealthy behaviour, and avoid known 

risks. There is empirical evidence to show the benefits of changing behaviour and in 

particular the benefits of giving up smoking. Those who give up smoking for ten years 
have a risk of lung cancer that is half that of a smoker, and the risk of heart attack falls 

to the same as someone who never smoked (Royal College of Nursing 1997: 6). 

It is obviously important that people should have information so that they can make 

decisions about their behaviour. People should be aware of the risks, which are 

associated with certain activities such as smoking, rugby and excessive alcohol, so that 

they can decide whether they wish to partake. There are however, two important 

issues to recognize when reviewing health education. Firstly, health education will not 

necessarily result in people changing their behaviour. If people are allowed to choose 

how to behave, they may continue to take severe risks, drive cars without seat belts, 

continue to smoke, and eat unhealthy things and their health will sometimes suffer. 

Indeed, significant numbers of the young actually take up smoking knowing that there 

are serious risks to their health. Every day in Britain, an estimated 450 children start 

smoking (Royal College of Physicians 1992) despite high profile campaigns to 

illustrate the inherent problems of smoking. 

Are the government or local policy makers justified in adopting coercive strategies in 

order to make people change their behaviour? I have argued that health is a value in 

itself and an important factor in achieving the goals of life generally, and it may 

therefore be morally justifiable to adopt a more persuasive and forceful strategy to 
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promote the health of both individuals and the community as a whole. There is a 

convincing argument that health education in schools about smoking and drugs should 

aim not just to inform but to change future behaviour. The intention is to prevent 

children, for their own benefit, from starting these potentially addictive habits. In 

addition, these strategies may need to be forceful if they are to counter balance and 
free individuals from the powerful affects of the family environment, peer pressure, and 

the influence of advertising campaigns. 

There is a second issue to recognize when evaluating health education. Strategies to 

promote health should not focus exclusively on the education of individuals. Lifestyle 

is only one of a variety of factors, which determine health. Calman (1990) suggests 

that there are at least five factors which interact to influence the health of an individual 

or population including biological factors, the enviromnent, social and economic 

factors., use of and access to health services, and lifestyle. Known sources of illness, 

such as poor working conditions, poor housing, pollution, and local amenities for sport 

should be examined and improved if necessary. There is an irony in encouraging 

people to take more exercise, and bike to work, if the air that they breath is polluted to 

the extent that it will contribute to iff health. 

Health education, which emphasizes individual responsibility for health, should not 

detract attention from the wider environment, which clearly affects the decisions which 

people are able to make about their health related behaviour. Strategies which focus 

exclusively on individuals ignore the most consistent of all findings about the causes of 

ill health: the 'clear gradient of declining health with declining socio-economic status' 

(Campbell 1993: 21), which remains in Britain despite the NHS (Whitehead 1987). If 

we are genuinely interested in promoting health we need to create a climate where 

individuals are enabled to make healthy decisions for themselves, if they wish. 
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The following scenario illustrates this argument: members of a local community wish 
to reduce the number of accidents and harm to children biking to school. It is 

inappropriate to focus exclusively on developing children's cycling skills and 
knowledge of the Iffighway Code with no corresponding attention to road safety 

generally. The most effective way of reducing cycling accidents might be to implement 

a network of cycle paths and reduce the speed of road traffic where there is no 

alternative route. A multifaceted approach may be desirable to reduce the rate of 

accidents. In addition, it might be relevant to consider the contentious issue of 

whether legislation should be introduced in order to make the wearing of cycle helmets 

compulsory for children when riding bikes on the road. 

Government policy recognises that there has to be a balance between what individuals 

and their families can do,, and what the government and other organisations can do 

(Department of Health 1992). The White Paper, '7he Health of the Nation: A 

Strategyfor Health in England recognizes the importance of the local environment, 

and the socio-economic circumstances, which influence the health status of individuals, 

but there is still an emphasis on people changing their lifestyle. The potential problem 

of victim blaming therefore still remains an issue. 

In conclusion, the practice of health education is widely accepted as a strategy to 

promote health on the assumption that the choices of the individual are respected. 

However, education is not always effective as a means to improving health. people will 

continue to adopt lifestyles, which will potentially harm their health. In addition, 

education may focus exclusively on the individual, which can detract attention from the 

wider issues of promoting an environment where people are able to make healthy 

decisions. 
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5.3 Persuasion and Manipulation 

'Health promotion is about individuals receiving information, assessing their personal 

risk and then making choices' (Blinkhorn 1995: 24). If this approach is accepted, it 

follows that health promotion should not be about the wholesale conversion of the 

general public and it should not threaten or cajole people to change their behaviour. 

This view of health promotion is evident in various theoretical accounts (Tones 1987: 

41-52; Downie, Fyfe and Tannahill 1990). but in practice doctors, nurses and midwives 

may adopt persuasive or manipulate strategies in order to make their patients adopt 
healthy behaviour. In this section, I will examine whether such persuasive or 

manipulative strategies can be justified. 

It is difficult to draw firm boundaries between enthusiastic education, aggressive 

marketing, persuasion and manipulation: all these activities attempt to influence the 

perceptions of individuals so that they agree to pursue a specific set of activities or 

goals. A variety of methods can be adopted in practice, information can be presented 

in a biased fashion, certain facts can be withheld or exaggerated, tempting rewards may 

be offered or withheld. There are degrees of persuasion ranging from fiiendly 

encouragement to more forceful strategies, which might even include the tactics of the 

bully. There are also different forms of manipulation, which may involve deliberately 

withholding specific information or deception. Deliberately deceiving patients is rarely 

justifiable because of the potential harm to future communication and trust. 

Individuals may be persuaded or manipulated for their own good, which may excuse or 

justify the process. Persuasion and manipulation may aim to change people's own 
II 
preferences. Since persuasion and manipulation may occur in a variety of ways and in 

various circumstances, it is helpful to examine a particular case in the health care 

context. 
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In this section, I wish to examine the 'Baby Friendly Initiative' BFI, which was part of 

a global campaign launched by the World Health Organisation, WHO and the United 

Nations Childreds Fund (UNICEF) in 1991. The objective was to promote 'infant and 

child health through the protection, promotion and support of breast feeding'(Murray 

1996). The initiative focused on the care of mothers and babies in hospitals, after 

birth, since it was claimed that many of the barriers to breast feeding were established 

in this initial period. It appears there was an attempt to change the behaviour of 

women, which involved more than giving information in order to facilitate choice. 

As a response to the Baby Friendly Initiative, it was reported that one Health Care 

Trust implemented a policy which informed community nurses that they should not 

discuss formula milk and 'should not provide instructions on how to make up feeds 

unless specifically requested to do so by the women' (Williams 1996: 14-15). The idea 

that nurses and midwives should not give women information about reasonable options 

such as bottle feeding, unless requested, appears to be an attempt to influence their 

decision and Emit their choices. There were also unsubstantiated reports, which stated 

that mothers had to curtain off the bed if they chose to bottle feed (Williams 1996: 15) 

and were made to feel guilty. 

Andrew Radford, Programme Director of the BFI, states that 'bottle feeding should 

not be presented as routine' (Radford 1996: 16). He suggests that teaching bottle 

feeding during antenatal classes reinforces its image as the normal way to feed a baby, 

and that such teaching should therefore be avoided. However,, in reality the statistical 

evidence suggests that bottle feeding is one of the normal ways to feed babies. In the 

U. K. only sixty three percent of mothers breast feed initially and only forty percent will 

still be breast feeding six weeks after the birth (Jones 1996: 10). 
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Since the evidence suggests that the majority of women will give bottle feeds, there 

appears to be a responsibility for nurses and midwives to ensure that mothers are given 
accurate information about the safe preparation of these feeds. If mothers do not have 

the knowledge about sterilization and the correct methods of preparing formula feeds 

there is an increased risk of harm for the baby. There appears to be an underlying 

assumption that withholding information about bottle feeding will in some way deter 

mothers from adopting this method of feeding for their babies, and yet bottle feeding is 

widely accepted in society. 

The most obvious justification for these policies is that breast feeding should be 

promoted since it can save more lives and prevent more morbidity than any other 

health strategy (Radford 1996: 16). Over the last two decades, there have been a 

number of research studies which show the benefits of breast feeding for the health of 

both mothers and babies (Lutter 1990). Few people would dispute the advantages of 

breast feeding in respect to future health of both the mother and baby. However, I 

have argued that health is one of a variety of priorities for each individual and not 

necessarily the supreme value. In certain situations, it is reasonable to give precedence 

to other values while recognizing there may be negative implications for health. A 

mother who is considering how to feed her baby does not make the decision in a social 

or cultural vacuum and a number of factors will affect her decision. For example; she 

may have to work to provide the family income, she may wish to involve her partner in 

feeding or she may be influenced by her family and the convenience of sharing the care 

of the baby. Whether she chooses to breast feed or bottle feed is her choice and it will 

depend on the situation, and not entirely upon future health. 

Since the decision to breast feed or bottle feed does not solely affect the mother's own 

health, it is reasonable for health care professionals to emphasize the needs of the 

infant. However, it is evident that many babies in the U. K. who are bottle fed are 
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relatively healthy and even thriving. The potential risks of bottle feeding in this 

country, where effective sterilization can be maintained, should not be exaggerated. If 

the risk to health is minimal then mothers should be able to make their own decisions 

without pressure, manipulation or interference from health care professionals. In the 

U. K. there is probably a greater risk for the baby travelling in a car and nobody 

suggests that mothers should avoid taking their babies on car journeys. 

In contrast, in developing countries if clean water is not available, and sterilization is 

difficult, the potential harm to the health of babies from bottle feeding may be 

significant. Persuasion or manipulation may in that case be justified in order to reduce 

the number of mothers who bottle feed their infants, in order to protect the health of 

babies and children. In 1981 the W. H. O. estimated that 1.5 million infants died each 

year because they were not breast fed (Rundall 1996). Such a figure is hard to ignore 

and may justify policies, which attempt to influence the choices of mothers. 

There is a second argument to justify persuasive strategies and the withholding of 

information about bottle feeding: such tactics are necessary to redress the balance and 

combat many years of aggressive advertising by the manufacturers of formula feeds. 

For example, in 1990, Farleys, a British company, spent three million pounds 

promoting one product - Ostermilk (Palmer and Kemp 1996). In contrast, most health 

'authorities relied on posters and encouragement from some committed midwives and 

health visitors to promote the benefits of breast feeding (Beeken and Waterston 1992: 

286). 1 say 'some' midwives and health visitors because this study found that there 

was some ambivalence towards the benefits of breast feeding amongst these health 

care professionals. 

Health promotion should aim to free individuals from the possibility of indoctrination 

by manufacturers, friends or family, or health care professionals. Patients in hospitals 
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are typically in unfamiliar surroundings, anxious and not feeling their best. The 

potential for salesmen, or others, to impose a set of values is enormous, and new 

mothers may not have the energy to resist. In recognition of the vulnerability of 

mothers to advertising campaigns, hospital practice has changed in recent years', 

representatives are no longer allowed to distribute free samples or promotion leaflets 

for formula feeds on several maternity units. 

I would suggest that withholding information about bottle feeding and persuading 

mothers to breast feeding, during these early stages of development, is justified in 

order to overcome years of powerful advertising and social pressure, in both the 

developing countries and the United Kingdom. Since there are a variety of different 

methods of persuasion there is a need to be more precise. While it is acceptable to 

encourage mothers by enthusiastic marketing, emphasizing the advantages of breast 

feeding, it is unkind to bully mothers by ostracizing them and inducing feelings of guilt 

for those who decide to bottle feed. My point here is not that persuasion and 

manipulation are never permissible, but merely that only some forms of persuasion and 

manipulation in health care are justified. 

I wish to make a further comment about the Baby Friendly Initiative. I have argued 

that it is inappropriate to focus exclusively on the behaviour of individuals when trying 

to promote health. It is also vital to consider the wider environment in which mothers 

will make their decisions about how to feed their babies. Yet this initiative merely 

presents 'ten steps to successful breast feeding' which focus on trying to encourage 

and support the mother in her initial attempts to breast feed. I suggest that the 

campaign should also consider the wider implications and long term problems of breast 

feeding in the community, which may also affect the mother's decision. 

For example, in Norway there is a policy, which allows mothers extended maternity 
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leave, and breast feeding is encouraged in public places; ' breast feeding rates are in the 

region of 98.5% (Chaffer 1997: 73). In addition to focusing on the mother's 
behaviour, the U. K. Baby Friendly Initiative should attempt to change the general 

public's attitude to breast feeding, and lobby for extended paid maternity leave. 

Finally, it is interesting to compare the Baby Friendly Initiative with the current 

attempts to promote the health of potential drug users. Campaigns to inform the 

young of the dangers of drugs have included slogans such as 'Just say No! ' On the 

assumption that people should not inject recreational drugs, is it appropriate for health 

promoters to withhold any information about the use of needles and syringes? Such a 

strategy would appear to be naive since there is evidence that some young people will 

experiment with injecting drugs. Giving information about needles and syringes does 

not encourage the use of this equipment and indeed it could be presented in 

conjunction with relevant facts about potential risks and side effects of such behaviour. 

In this way individuals will gain more information on which to base their future 

decisions. Such information could prevent the spread of FHV and AIDS and so 

maintain the health of those individuals who choose to experiment and take risks. 

Health education about the use of drugs must overcome the powerful effects of peer 

pressure and the popular idols. When Noel Gallagher of Oasis says drugs are 'as 

normal as having a cup of tea, ' (Delingpole 1997: 17) this sends an influential message 

about the acceptability of drugs to his numerous fans. It is difficult for the so-called 

'establishment' to counter balance this type of message without sounding out of touch 

with the younger generation. Persuasion, hard selling and manipulation may be 

justified to convince the young of the inherent harms of intravenous drugs, in order to 

prevent their use, and so promote the health of individuals. In this scenario, it is also 

relevant to note that many of these drugs are addictive and therefore it is justifiable to 

3 In contrast, in the United Kingdom, women APs were banned from feeding their babies in 

Commons committees (Sylvester 2000: 1) 
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try to persuade the young not to start eXperiMenting, 4 

In summary, health care professionals do adopt some persuasive and manipulative 

strategies in order to promote the health of individuals. Such methods may deviate 

from the ideals of health education to respect the patients' choice and yet they may be 

effective strategies to improve the health of individuals and the community as a whole. 
Insurance companies also offer tempting incentives, such as reduced premiums, to 

persuade individuals to adopt a healthier lifestyle, to stop smoking or keep their weight 

within a normal range. Individuals may change their behaviour as a result of 

persuasive or manipulative interventions and might correspondingly improve their 

chances of future health. (There is of course no guarantee here! ) 

If mature adults choose to continue acting in ways, which are potentially harmful to 

their health, knowing and understanding the risks, then this is their choice. Health care 

professionals must recognize that individuals should have the freedom to choose other 

priorities besides health. Whether those individuals who choose to adopt an unhealthy 

lifestyle should be helped with the costs of treatment and care, for the illness which 

may result from their choices, is a Merent question, and one that should be discussed 

separately. 

The prohibition of addictive chugs will be discussed in section 4 of this chapter. 
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5.4 Coercion. 

Should the government,, local authorities, or health care professionals adopt coercive 
strategies, in order to promote the health of both individuals and the community? 
Hayek (199 1) suggests that coercion occurs where individuals are made to do 

particular things by other people. In contrast, restraint occurs when people are 

prevented from doing things that they might wish to do. If you are locked in a room 

against your wishes, you are restrained and it would be inaccurate to suggest that you 

were coerced. These are alternative ways of interfering with people's exercise of their 
free will. 

Nozick (1972) suggests that coercion can occur in various forms including threats, 

offers and warnings. I will examine each in turn, since all these strategies are evident 

in health care and health promotion. According to Nozick, coercion is associated with 

threats and with the suggestion that there will be unwelcome consequences, which the 

recipient would not willingly choose. The suggestion to heavy smokers that their 

future treatment and surgery may be delayed or withdrawn is a threat. Under normal 

circumstances and according to rights established in The Patients Charter (1992), 

health care is available according to clinical need on the NHS. The threat of delayed 

surgery may cause significant anxiety and the delayed treatment can potentially harm 

the individual and may even contribute to the loss of life. The doctor or administrator 

who threatens to withhold the provision of health care is depriving the patient of a 

service, which is normally offered, in order to coerce the patient into giving up 

smoking. 

Most governments will refrain from imposing explicitly coercive threats upon their 

citizens in respect to health. The exception is where activities pose significant risk to 

the health of others, as in the case of drink driving, or the spread of infectious 
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diseases. ' However, theoretically, the government could intervene in a paternalistic 
fashion in order to coerce people to behave in a healthy way for their own benefit. 

Wikler (1978: 3 03) discusses the idea of a 'fat tax' which would require individuals to 

be weighed and taxed if overweight. If the government held these taxes in trust and 

agreed to return the money, if and only when, the individual lost an appropriate 

amount of weight, it would constitute a coercive strategy. While such a policy seems 

improbable, it might be an effective strategy in making individuals lose weight and it 

might improve their prospects of good health. 

Many insurance companies offer private health schemes where the charges are higher 

for those individuals who are overweight or smoke. The pren-fiums may be reduced if 

individuals change their behaviour, and can provide evidence of a healthier lifestyle. 

There is a coercive element to such policies, which may be threatening, but might 

alternatively be viewed as an offer, which induces and rewards those people who 

maintain a healthy lifestyle. 

There are situations where it is unclear whether a person is making a threat or an offer 

because the normal and expected course of events is unclear. Nozick (1972) illustrates 

this blurring of boundaries with the example of a drowning man named Q, who may or 

may not be rescued by P, who is in the only nearby boat. In brief, P says to Q that he 

will only take the drowning man in the boat to the shore if he first promises faithfully 

to pay a considerable sum of money. Is P offering to rescue Q or is he threatening not 

to save Q? 

In the light of this example, it is interesting to consider the provision of private health 

care. If there was no comparable or alternate NHS provision for health care, one 

5 According to the public Health (Control of Disease) Act 1984, a local authority can detain a person 

suffering from a notifiable disease, such as tuberculosis. For a person to be detained they must pose a 

serious risk of infestion to others (Coker 1999: 1435). 
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could ask surgeons who demanded high fees for their services whether the intention 

was a threat to withhold services or an offer to care. I suspect that such a question has 

the potential to cause some unease, and in a climate where the NHS provision is being 

withdrawn, in areas such as cosmetic surgery, it may be a relevant question to discuss, 

but it is beyond the scope of this thesis. 

In the majority of cases the distinction between a threat and an offer is clear. If the 

predicted consequences of the intervention are worse than those which could have 

been expected in the normal or natural course of events, the coercion is seen to be 

threatening. On the other hand, if the proposed consequences are better and the 

recipient welcomes the change then an offer has been made. Nozick suggests that 

normally people are not coerced into performing actions following offers, because they 

still retain the ability to choose from the available options. So offers of increased 

earnings, money and rewards are not normally perceived as threatening, since most 

people welcome them. 6 

Nevertheless, in some circumstances offers may appear to be coercive and there have 

been examples of offers where an individual has limited choice and has to comply or 

suffer unacceptable alternatives. For example, in the United States, women convicted 

of harming their children have been offered the use of long-term contraceptives such as 

Norplant, as a condition of probation. The alternative is a period of detention in 

prison, which does not present the woman with a feasible alternative choice (Dresser 

1995: S15-SI8). 

In Britain there was concern about the morality of offering cash for human organs such 

6 The Government's NHS review is considering the suggestion that mothers should be paid to breast 
feed their babies. The offer of f 10 per week would be a financial incentive for mothers to breast feed, 

and would encourage mothers to choose the more healthy option of breast feeding, rather than bottle- 
feeding (Sylvester 2000: 1). This is clearly an offer, which promotes choice and would be welcomed 
by most mothers. It does not appear to be coercive or threatening. 
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as kidneys. If a person, who has no money or ability to raise funds, is offered a 
relatively large sum of money for his or her kidney the offer may appear coercive since 
the individual has limited freedom to say no. The offer is too good to refuse and the 

vulnerable individual cannot reasonably be expected to decline. However, Steinbock 

(1995) questions whether this type of generous offer is coercive since it appears to 
increase the choices available for the individual. She suggests that the offer may 

exploit the poor person and take unfair advantage of his or her situation. Assuming 

such offers are exploitative, we rightly object to the practice, but this objection is not 
based on the notion that the offer is coercive. One might, however, argue that this 

offer is both coercive and exploitative for those who have limited money. 

The notion of warnings can be considered in relation to coercion. A teacher can warn 

students that they will fail their assignments if they do not work harder. The intention 

is to motivate the students to work harder and inform them of the likely consequences 

of their idleness. The warning does not appear coercive or threatening because the 

students can still choose whether to work harder or trust to luck. When giving this 

warning the teacher is informing the students of the probable outcomes of their actions 

but the announcement does not alter the consequences, or reduce their options, 

If the teacher gives the students false information about their progress, the warnings 

are deceptive, and may be manipulative. Similarly, if a health care professional 

exaggerated the risks of certain behaviour this might be manipulative. It could 

nevertheless be an effective strategy for health promotion, until the deception is 

discovered. In the event of an individual becoming aware of any deception there may 

be a corresponding loss of trust and future communication may be difficult. 

Warnings have been evident in health education in relation to a variety of lifestyles. 

The dramatic depiction of tomb stones in the television campaign to increase 
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awareness about the spread of the IRV virus warned of the possible consequences of 

unprotected sex. The advertisements attempted to make individuals change their 
behaviour by giving information about the consequences of such behaviour and 

perhaps instilling a sense of fear. The warning is not coercive if individuals can still 

make their choices with regard to how to behave, based on relevant and accurate 
information. 

In summary, threats are coercive because they reduce one's choices and are normally 

unwelcome to the recipient. Offers are not coercive since they do not restrict choice. 

Warnings are coercive if they are deceptive and do not portray an accurate picture of 

future events. It is significant as to 'whose will is operating, whose choice it is, 

whether the act is fully voluntary, done willingly or unwillingly and so forth' (Nozick 

1972: 132), 

Is it ever justifiable for health care professionals to be coercive in order to promote 

health? It is important to note that coercion in itself is not always unjustified or 

improper. In some situations coercion is widely accepted as a valuable method of 

achieving important goals for the community. Even libertarian writers, such as Robert 

Nozick and Hayek, accept some forms of coercion are necessary. For example, limited 

taxation, compulsory education for the young and immunisation programmes are 

justified because of the benefits to the whole community, even though the freedom of 

the individual is thereby limited. 

I suggest that some coercive measures are justified in health care and health 

promotion. Such strategies may be effective in making people improve their lifestyles, 

but the restriction on individual liberty should be recognized. There is also a need to 

be more specific about which forms of coercion are acceptable and which are not. I 

propose that threats within health promotion are not justified. For example, the threat 
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to withhold future health care is not justified because there is little evidence to suggest 
that this threat will be effective in making people improve their health related 
behaviour. If people have not changed their lifestyle because of the fear of illness or 
injury, it seems unlikely that the threat to withhold treatment will be effective. Indeed, 

it may increase fear and anxiety for those who are having difficulties in adopting a 
healthier lifestyle. I have argued that health is not the only value for people and that 

they should be able to make choices about their lifestyle and health related behaviour. 

The use of threats in health promotion is not therefore justified, since they reduce the 

possible choices for the individual. 

On the other hand, offers of rewards and financial incentives, in health care and health 

promotion, are justified. Firstly, people will usually welcome such offers. Secondly, 

offers will increase the number of available choices for the individual. There can be no 

objection to making positive offfers to encourage people to adopt and maintain a 

healthy lifestyle, if they genuinely increase choice for individuals. The recent 

suggestion that mothers could be paid to breast feed their newborn babies (Sylvester 

2000) is an offer which may encourage women to continue with this healthier method 

of infant feeding. However, it does not force them to breast feed and they can still 

bottle feed if they wish. Similarly, children can be encouraged to brush their teeth by 

offers of stickers and posters from the dentist, if they avoid tooth decay. 

Ty- 
Health care professionals are also justified in warning people of the probable 

consequences of their risky behaviour, providing that the information is accurate. 

Patients can still decide whether to change their unhealthy behaviour or ignore these 

warnings. However, doctors and nurses should not give exaggerated or false 

information in order to flighten people into changing their lifestyles. 
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5.5 Legal Prohibition 

Finally, I will examine whether the legal prohibition of certain activities can be 

justified. The law in this and many other countries strictly regulates the use of certain 

addictive drugs such as cocaine, heroin and ecstasy, so that use by the general public is 

prohibited. The legislation is based on the belief that the use of these drugs is harmful 

both to those who use them and to the wider community as a whole, There are 

recognized health hazards for those people, who take addictive drugs, and there are 

also problems for society in the form of increased health care costs and arguably an 
increased rate of drug related crime. If the law prohibiting the use of cocaine, heroin 

and ecstasy was changed to allow the use of these drugs, it is argued that there 'would 

be a sharp increase in use, a more widespread degradation of the human personality, 

and a greater rate of accidents and violence' (Wilson 1997: 308). 

There is a further argument to justify the prohibition of addictive drugs which alleges 

that the 'addict' is not acting according to his or her own free will because of the very 

nature of these drugs. Addicts have limited free choice - they are driven to take the 

drugs because of physical dependency. It can therefore be argued that the total 

prohibition of these drugs will actually protect the future autonomy of the person who 

might begin experimenting with addictive drugs, at a very young age. 

Nevertheless, it has to be recognized that the law prohibiting the use of addictive drugs 

by the public restricts the freedom of individuals to act as they might wish, and liberals, 

who uphold the ideal of individual liberty, may not support such a restriction. Gordon 

Graham argues persuasively against the prohibition of addictive drugs (Graham 1992: 

28-3 5). He maintains that there is little evidence to show that a change in the law to 

permit drug taking would lead to large numbers of people using the addictive drugs 

with the predicted widespread harm. He claims that much (though not all) of the 
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resulting harm will be direct damage to the welfare and prospects of the drug addicts 
themselves. It appears that the law is acting in a paternalistic manner towards those 
individuals who choose to indulge in taking these illegal drugs. 

Indeed, the precise nature of the harm caused by some of the prohibited drugs, such as 

cannabis and ecstasy is not clear, and adverse long-term physical and psychological 

effects on the addict are not conclusively proven. 7 In addition, the law is inconsistent 

since the use of nicotine and alcohol are not outlawed and yet there is convincing 

medical evidence to demonstrate the potential physical long-term harms for the 

individual who smokes ' and / or drinks 9. There is also evidence to show that passive 

smoking, especially for children, causes a range of adverse effects including lung 

cancer and sudden infant death syndrome (Royal College of Physicians 1992). 

Graham also questions the claim that drug taking is accompanied by an increased rate 

of crime. Even if it is reported that the level of drug offences and related crime are the 

most widespread form of serious crime in Britain (Tonks 1992.269), Graham 

proposes that such statistics should be examined closely since drug taking itself is a 

crime. Thus, it is inevitable that there will be an associated rise in overall crime 

figures. 

Goode (1997: 10) makes the point that drugs are sometimes classified by the law: the 

7Strang, Witton, and Hall (2000) state that substantial public investment for finther research into the 
long term use of cannabis is needed to determine the physical and psychological effects. 
" Health Education Authority Fact File, Smoking and Young People HEA 1993 
Doll R. Peto R. and others Mortality in relation to smoking: 40 years' observations on male British 
doctors British Medical Journal 309,901-911 
Evans A. E. Mathewson Z. M. 'Risk factors in cardiovascular disease' Science Progress 70, (4) 489- 
504 
'In 199 1, the Centres for Disease Control estimated that tobacco smoking causes or significantly 
contributes to over 430,000 deaths in the United States annually. ' Goode E. Between Politics and 
Reason The Drug Legalization Debate Contemporary Social Issues St. Martin's Press 1997: 27 
Royal College of Physicians Smokingand the Young Royal College of Physicians 1992 
9 Working Party of the Royal College of Psychiatrists and the Royal College of Physicians (2000) 

suggest that while there are no deaths attributable to cannabis, there are about 30,000 deaths annually 
due to alcohol. Cited in Pelosi (2000: 885) 
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drug is described as legal or illegal. The so-called drug problem focuses on the illegal 
drugs, but often fails to include alcohol or nicotine, even though the latter substances 
may cause greater physical harm than drugs such as marijuana, and are known to be 

addictive. Goode criticizes the 'legalistic' definition because he claims that it creates 

an artificial distinction where there is no natural or pharmacological distinction 

between say nicotine and the drugs, which are illegal. If drugs are defined by their 
illegal status then there will be an increase in crime merely because people use the 
drugs. 

Graham speculates that if addictive drugs were legalized they might become cheaper 

and the need for associated crimes such as muggings and burglaries might be reduced. 
The illegal status of drugs may therefore be a major factor in their causing social harm 

to others (Graham 1992: 33). Decriminalizing drug use might also reduce the costs of 

policing '0 and prevent the corruption and violence associated with the vast profits 

made by some dealers. If drugs were legalized regulations to control the content and 

concentration of drugs could be introduced to protect users from the dangerous 

products often sold on the streets. In these ways the decriminalization of drugs could 

actually reduce the harm for both the users and the wider community. 

Graham presents a further argument against the legal prohibition of certain addictive 

drugs. He proposes that if the legalization of drugs would lead to widespread use by 

large numbers of the public there is a further problem. If people would choose to take 

these drugs in the situation where there was no prohibition, it follows that any 

legislation to prohibit their use is certainly an infringement of the freedom of 

individuals on a considerable scale (Graham 1992: 29). Even if the use of addictive 

drugs such as ecstasy, heroin or cannabis is foolish, hedonistic or physically dangerous 

II Pelosi (2000: 885) claims that 'in 1997 three quarters of the United Kingdom's estimated fl. 4bn 

expenditure on tackling drug misuse was spent on national law enforcement and efforts to lessen 
international supply' 
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for the individual, those who adopt a liberal approach may not support a legal 

prohibition of such drugs. 

Graham has demonstrated the difficulties in justifying the legal prohibition of drugs on 

the basis of limited evidence of the resulting widespread social harm. Cudd (1997: 

309-319) presents a similar argument suggesting that since the use of addictive drugs 

does not really harm others, we should legalize many drugs that are currently illegal. 

Yet many of the addictive drugs remain illegal both in this country and in the USA. 

We should therefore question whether such a policy can be justified on paternalistic 

grounds. 

Paternalistic interventions may be justified if the decisions to be made are substantially 

irreversible. If people choose to use addictive drugs then it may be difficult to return 

to former behaviour, so that they may not have a chance to benefit and learn from their 

mistakes and the dye may be cast by early decisions. In the case of both drug use and 

smoking there is a risk that the young may be attracted to the behaviour and influenced 

by peer group pressure, and it is surely permissible to protect them fi7om starting such 

potentially addictive behaviour. 

In addition, Goodwin (1997: 321-325) argues that most people do not have one 

overriding preference; rather they have a variety of preferences, which can change over 

time. Some of our preferences conflict with others, as in the case of the individual 

who wishes to smoke (or take other drugs) for the immediate pleasure and relaxation 

that it provides, but also wishes to stop smoking in order to increase the chances of 

staying healthy. In this example, people may start off holding the first preference (to 

continue smoking) and yet there may be good reason to suppose that in the future they 

may develop a preference for the latter goal of ongoing health, particularly if they 

become ill. 
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Is legislation banning the use of certain addictive drugs an example of permissible 
paternalism? Despite the short term pleasure of drugs or smoking the vast majority of 
users probably express a desire to stop the habit but find it difficult to stop once they 
have started the addictive behaviour. It might therefore be justifiable to legally prohibit 
these drugs in order to prevent the young and susceptible from starting the habit which 
we know is difficult to break. 

There are other legal restrictions, which are justified even though they limit the 
freedom of the individual. Most liberals accept various restrictions on individual 

liberty including speed restrictions on the roads, compulsory wearing of car seat belts 

and motor cycle helmets, and local policies introducing fluoridation of the water 

supply. These measures have been effective strategies for improving the health and 

welfare of both individuals and the community as a whole, but the potential loss of 
individual freedom to choose alternative options should be recognized. In addition, 

such policies allow the government to impose one set of values (the promotion of 

health and well being), rather than allowing individuals to make their own choices 

about preferences. 

So when is complete prohibition of an activity justified? Firstly, the total prohibition of 

activities or the use of substances should only be a last resort, adopted when other 

strategies for health promotion / protection have been found to be ineffective in 

changing the behaviour of individuals. It is preferable to adopt educational strategies 

where individuals are allowed to make choices based on their own priorities and goals 

if it is possible. Secondly, it is necessary to have convincing evidence of the potential 

harms both to the individual, and more importantly to the wider community, before 

prohibition is justified and implemented in practice. Finally there should be general 

agreement in the community that the prohibition will result in benefits which outweigh 

the potential infiingement of personal liberty and any other associated risks. 
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The law introducing the compulsory wearing of seat belts can be justified on the basis 

that there had been extensive education about the benefits of wearing belts with little 

evidence of behaviour change. In Britain the law was passed in 1965 to enforce car 
manufactures to fit all new cars with front seat belts. There was extensive publicity 

and education about the benefits of wearing these belts, including the clunk click 
television campaign with Jimmy Saville, but it was estimated that only approximately 
20% of the population actually wore their belts during the 1970's. After repeated 

attempts to introduce legislation an act was finally passed in 1981 to make the wearing 

of seat belts compulsory. This law was justified on the basis that seat belts had been 

shown to be highly effective in reducing death and serious injury. There were not only 

potential dangers for the individual in a crash but there were also harmful implications 

for the community as a whole. Increased hospital costs, the prolonged care of 

physically dependent casualties or even the death of close relatives or fhends were all 

potential harms. It is also relevant to note that the inconvenience of wearing a car seat 

belt is minimal and does not affect the overall goals or lifestyle of the individual. 

In conclusion, there are circumstances where it is justified to limit the freedom of 

individuals by prohibiting certain behaviour, both for their own good and for the good 

of the wider community. The government, or other agencies, should attempt to 

promote the health of the community with legislation since health is a fundamental 

asset which contributes to the overall well-being of each person and society as a 

whole. Total prohibition of certain activities, which are known to be a high risk to 

health, can be justified but the loss of individual freedom should always be recognized, 

However, where there is inconclusive evidence about the effects and outcomes of 

health related behaviour, people should be able to choose other priorities and goals 

besides health promotion and long life. 
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5.6 Is paternalism justified in health care? 

I have previously argued that health is valuable for the individual but other things are 

also valuable and may be preferred; people should be able to choose from their own 

values and determine their priorities, in matters which primarily affect their own lives. 

For example, a businessman may choose to pursue a high stress job, smoke and eat too 

much of the wrong things, and take little or no exercise, which will inevitably increase 

the chances of ill health in the future. Nevertheless, competent adults have a legal right 

and arguably a moral right, to refuse lifesaving treatment, and can discharge 

themselves from hospital: life does not have to be preserved over competing values. 

In essence, people should be free from coercion or legal restrictions, and be able to 

choose from their own competing values, providing that their actions do not harm 

others. This idea is expressed in the much quoted phrase of John Stuart Mil 

'the sole end for which mankind are warranted, individually or collectively, in 

interfering with the liberty of action of any of their number, is self-protection. That the 

only purpose for which power can be rightfully exercised over any member of a 

civilised community, against his will, is to prevent harm to others. 11is own good, 

either physical or moral, is not a sufficient warrant' (Mill 1912: 15). In relation to 

health promotion, this implies that paternalistic interventions to protect the health of 

competent adults for their own good cannot be justified, Mill makes the point that this 

doctrine is not meant to apply to children or those people (with for example, learning 

difficulties), who require ongoing care and must be protected from their own actions as 

well as extemal injury. 

However, Mill has no objection to vigorous persuasion, remonstration, reasoning, 

entreating or education to encourage individuals to adopt the good and better ways of 

life. Indeed he suggests that we should seek to influence the behaviour of one another 
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provided that individuals are ultimately allowed to make decisions about their own 

actions, in matters which primarily concern themselves. It is also acceptable to 

criticize those people who do not adopt sensible behaviour and are unable to resist 

temptation, or are foolish. We can avoid the man who behaves in a way we do not 

admire and Mill suggests it may be our duty to caution others against the man who 

presents an example which may have a pernicious effect on others (Mill 1912: 95). 

A, ccording to Mill, the person who cannot restrain himself from 'hurtful indulgences' 

may legitimately suffer 'severe penalties at the hands of others for faults that directly 

concern only himself' (Mill 1912: 95). He may be criticized, ostracized, left to bear 

the consequences of his behaviour. If he wishes to adopt behaviour, which harms his 

health,, this is primarily his concern and society should not impose restrictions on his 

liberty in order to compel him to adopt a healthy lifestyle. People can however, make 

their views known and express their displeasure; indeed there may be an obligation to 

warn others of the dangers and possible consequences of certain behaviour. 

To illustrate his argument, and the underlying principles, Mill examines various 

practical examples including drunkenness which he suggests can be injurious both to 

happiness and the development of the individual. Nevertheless, NEII proposes that any 

law which prohibits the sale of alcohol, (and thereby restricts its use), is 'illegitimate 

interference with the rightful liberty of the individual' (Mill 1912: 110). Each person is 

the proper guardian of their own health (Mill 1912: 18), and if people choose to drink 

excessively, this is primarily their choice. 

In addition, Mill. examines the consequences of excessive drinking and states that 'No 

person ought to be punished simply for being drunk, but a soldier or a policeman 

should be punished for being drunk on duty' (Mill 1912: 100). If, and only if, there is 

a foreseeable risk to another individual, or the wider public, legal restrictions and 
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possible sanctions are morally justified. Mill argues that certain restrictions on 
behaviour are morally pern-fissible, if they protect other members of society from harm. 

In practice today, there are laws which limit the freedom of individuals in order to 

prevent risks to the health of others; legal restrictions on drink /driving, and restricted 

smoking policies are obvious examples. There are also legal requirements for business 

and manufacturing industries to restrict harmful pollutants and maintain a healthy 

working environment. 

In conclusion, health care professionals should recognize the inherent ethical problems 

of paternalism - people should not be coerced, or forced by legal prohibitions, to adopt 

a healthy lifestyle for their own good, If patients choose to take risks with their health, 

ignoring health education and warnings, then this is ultimately their choice, because 

health is only one of many values for the individual. However, health care 

professionals may attempt to persuade, support, enthusiastically encourage and cajole 

their clients to adopt a healthy lifestyle, provided that they recognize that the final 

decision belongs to the individual. Where behaviour may result in foreseeable harm to 

others, it may be justifiable to restrict the liberty of individuals, but this is not 

patemalism. 
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Chapter Six 

CAN A POLICY, WHICH TAKES ACCOUNT OF LIFESTYLE IN THE 

DISTRIBUTION OF HEALTH CARE, BE IMPLEMENTED IN A JUST WAY? 

6.1 Problems inherent in any policy, which seeks to distribute health care resources 

according to lifestyle 

6.2 Should Rationing be Implicit or Explicit? 

6.3 The Mechanisms of Rationing 

6.4 Alternative Policy Options 
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6.1 Problems inherent in any policy, which seeks to allocate health care 
resources according to lifestyle 

In Chapter Three, I discussed four contemporary approaches to distributive justice and 
concluded that they did not preclude the allocation of health care resources according 
to lifestyle in principle. If it is not wrong in principle, it may still be wrong in practice, 
because it may be impossible to introduce a fair and workable system. In this chapter, 
I wish to explore whether it is possible to implement a policy, which adopts previous 
lifestyle as one of the criteria in the allocation of health care resources , in a just way, so 
that individuals are treated fairly. 

In the first section, I will suggest that there are problems inherent in any policy, which 

seeks to include lifestyle as one of the criteria in the distribution of health care 

resources. There are difficult questions to answer: Who should be held responsible for 

their behaviour? How do we avoid the problem of victim blaming? What behaviour 

should be included in the policy? Where do we draw the line between risky but 

acceptable behaviour and risky but unacceptable behaviour? Who is in a position to 

assess the lifestyle of others? How do we avoid unacceptable intrusion into private 

lives? 

I will go on to examine whether decisions about rationing should be implicit, and 

clouded in the veil of clinical judgement, or whether they should be explicit and open 

to public scrutiny. Finally, I will discuss the various forms of rationing, which might be 

implemented and an alternative policy option, which could be implemented in order to 

make individuals contribute to the costs of future possible health care, by paying 

taxation on certain products, such as cigarettes, sporting equipment, and fast cars. 

In practice, it is evident that some doctors do consider lifestyle., and behaviour such as 
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smoking and alcohol consumption, relevant to decisions about who should be allocated 
scarce medical resources. If people make choices that result in illness, or injury, and a 
corresponding need for health care, then they should be expected to bear the 

consequences. In other areas of our life, individuals are judged to be responsible for 
their behaviour and will be expected to account for their behaviour and accept what 
follows. 

Yet there appear to be several problems in implementing a policy, which adopts 
lifestyle as one of the criteria for rationing limited health care resources. Can we 
identify the individual who is responsible for their lifestyle and subsequent health care 

needs? Are we certain that the individual made an informed and uncoerced decision to 

adopt an unhealthy lifestyle? Consider the example of smoking; are we really 

convinced that the person who smokes has made a voluntary choice? The young may 
be unduly influenced by group pressure, while older members of society were brought 

up in an era when smoking was portrayed as sophisticated, both by the media and in 

widespread advertising. Smoking is known to be addictive 1 and for many individuals 

with particular personalities, it may be difficult or impossible to break the habit once 

established. We should not blame people for behaviour, which is beyond their control. 

Behaviour is obviously influenced by social and cultural forces. Advertising campaigns 

actively seek to influence our choices. Our lifestyles are related to family values, 

group norms and socio-economic factors and it may be very difficult for people to 

make healthy decisions in situations of deprivation and poor education. The 

requirements of a healthy diet, including fresh vegetables and fruit and wholemeal 

bread, may be more expensive than alternatives and difficult to store in some 

circumstances. In addition, many people want to make healthy choices but are 

impeded by circumstances or personal characteristics that they cannot control, or can 

I Royal College of Physicians (2000) described nicotine as 'a powerfully addicting drug on a par with 
heroin and cocaine. Further discussion on the notion of nicotine addiction will take place in Chapter 7 
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only control with great difficulty, 

While I have argued that individuals can and do make voluntary choices about some of 

their behaviour, it may be difficult to assess whether the behaviour of an individual is 

voluntary in a particular case. Voluntariness is a matter of degree and we may have 

some doubts about whether the individual really could have chosen to behave in a 

different way. If personality characteristics or cultural environment have influenced 

the available choices for the individual, we should be cautious about any policy, which 

apportions responsibility and blame and might potentially limit access to medical care. 

Daniels (1985: 158) suggests that one of the central worries about life-style choices is 

that they are not 'clearly voluntary or are not ones for which we feel comfortable 

ascribing full responsibility, even if there is no way to claim diminished decision 

making competency. ' The dividing line between voluntary and involuntary acts is not 

precise and there may be a tendency to draw too sharp a distinction, which does not 

reflect reality. Even if an act is within the control of the individual, and therefore 

classified as voluntary, it may be influenced to such as extent by factors which are not 

within control of the individual, that we are reluctant to hold the individual responsible 

for the behaviour. 

A policy to ration health care according to previous lifestyle has the potential to lead to 

victim blaming, with the emphasis focusing on individuals and their behaviour, rather 

than the wider environmental, cultural and social causes of disease. Lifestyle cannot be 

isolated from genetic, environmental, psychological and many other contributing 

factors. Childress (1982: 205) suggests that the 'results of the "natural lottery", 

societal practices, and individual choices may be impossible to dissect'. In reality, only 

a proportion of smokers will develop cancer and individuals who succumb are unlucky. 

While they may have chosen to smoke, they did not choose to get cancer, although it 

166 



does appear they have entered a lottery where there are increased chances of 

succumbing to a variety of diseases. Those individuals, who actually become ill, may 
deserve our sympathy and help, rather than our blame. 

There is a risk that the government and public may underestimate the influence of 

other sources of illness such as unsafe working conditions, environmental pollution, 

and the effects of commercial advertising. An emphasis on individual responsibility for 

health might lead to reduced concern and expenditure on the wider environmental 

factors which contribute to ill health. This would have adverse implications for 

everyone, including those individuals who took minimal personal risks. 

For example, an increased emphasis on attempts to change the behaviour of individuals 

through health education may detract attention from the collective responsibility of 

society to minimize the causes of death and disability. The car and tobacco industries 

have an enormous impact on our lives and increased statutory regulations in relation to 

safety, speed and advertising might have a greater affect in reducing premature death 

than campaigns aimed at the individual. 

However, it should be recognized that while we may favour a policy in health care, 

which does not attribute blame to individuals, for their former behaviour, this contrasts 

with other areas Ofjustice in our society. We do, for example, hold people responsible 

for their behaviour in areas of criminal and civil law. Judgements in the courts reflect 

society's belief that people are responsible for their decisions and behaviour. The 

driver who is found to be drunk will be punished accordingly. There will be little or no 

discussion as to whether the drinking resulted from social pressures, personality 

characteristics or even addiction. Drunk drivers may not in reality always have 

accidents or cause harm to others, but they will still be held responsible and punished 

for their behaviour, because they have broken the current law. People who do not put 
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on their seat belts in a car will be held responsible and if they are injured in an accident, 

compensation will be significantly reduced. 

Why should the consequences of health related behaviour be treated differently from 

the consequences of behaviour in other spheres of life? The answer to this question 

may be partly related to the attitude of society towards those who get ill. We do not 

generally think that people deserve to get ill and those who are unlucky and do become 

ill, deserve our sympathy. It is wrong to blame these people and we may rightly feel 

uncomfortable about the punitive tones of refusing treatment to individuals, even if 

they have indulged in certain unhealthy behaviour, or known risks. 

When people indulge in unhealthy behaviour, they may be imprudent and unwise but 

they are not breaking any laws or widely publicized rules. They may of course have 

disregarding guidelines and warnings about the potential risks to health, but this is not 

the equivalent of driving having consumed excess alcohol, or taking certain addictive 

drugs, where the activity is illegal. This leaves open the question of whether some 

unhealthy behaviour should be made illegal, or an explicit disqualifier for access to 

medical treatment. Yet, it might be difficult to identify which behaviour should be 

made illegal. 

For example, there has been some debate about whether boxing should be made illegal 

in order to protect those people who partake from potentially serious head injury. The 

British Medical Association (1993) has proposed that boxing should be criminalised, 

on the basis that it is an uncivilised and immoral cause of intentional, deliberate, 

undesirable and unnecessary damage to people, especially their brains. However, 

Warburton (1998) has argued that even though boxing undoubtedly entails risk, both 

acute and chronic., of brain damage and even death, many other sports and personal 
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activities also entail risk, and yet the BMA is not proposing to criminalise these. 2 The 
BMA should take a consistent approach to sports and if they propose a ban on boxing, 

then it follows that they should also ban other sports where there are equal, or greater, 
dangers for the participants. If boxers are really made aware of the risks, and if 

children are not allowed to partake, it is difficult to justify a ban on this sport, while 
ignoring other sports with similar risks. 

Boxing may be a special case because the injury is not only foreseeable, but also 
intended, Gillon (1998) suggests that there may be arguments to justify changing some 

of the practices of boxing, even if it is not legally banned. Safety measures could be 

developed to protect the individual from actual and potentially major physical harm, 

including a ban on blows to the brain or the compulsory use of protective headgear. 

Such measures would allow people to continue to pursue a sport of their choice, while 

protecting them from the deliberate infliction of physical harm. 

It is difficult to determine which behaviour should be included in any policy, which 

seeks to take lifestyle into account within the distribution of health care resources. 

While we can estimate how many cigarettes an individual smokes, and excessive eating 

can be monitored by weight checks, other unhealthy behaviour cannot be monitored so 

easily. For example, should we include behaviour such as unprotected sex, excessive 

sunbathing, and a sedentary lifestyle in the policy? Those people who indulge in such 

activities are taking risks with their health, but it is difficult to monitor their behaviour. 

Are smokers to be disadvantaged just because their habit is quantifiable? 

In reality, we all behave in ways that can potentially harm our health. Driving the car 

2 Warburton (1998: 57) presents interesting figures from the Coroners' reports to the Office of 
Population Censuses and Surveys for the years 1986 - 1992, when there were only three deaths in 
England and Wales from boxing. In the same period there were 77 deaths in motor sports, 69 in air 
sports, 40 in ball games and 28 in horse riding. It is more difficult to assess chronic damage from 

sports, but it is clear that heavy drinking and smoking pose a far greater risk to long term health, than 
boxing or any other sport and yet they are not banned, although they are of course heavily taxed. 
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clearly presents a health risk for many people and sporting activities such as jogging, 

hang gliding and rugby introduce both potential benefits and risks for those who 

partake, It is difficult to define defensible risks as compared to indefensible risks. It 

might be argued that there is no comparison between smoking and driving - the former 

is proven to harm health, while the later is a necessity to modem life. 3 However, it is 

impossible to draw a fair dividing line between those activities that present an 

acceptable risk to our health and those that do not. Value judgements and our own 

prejudices may be evident in our appraisal of what constitutes a 'necessary' risk and 

what is acceptable behaviour. In reality, it would be difficult to identify which 

behaviour should be included in a policy that allocated health care resources according 

to lifestyle. 

In addition, if previous lifestyle is accepted as one of the criteria in the allocation of 

health care resources, and people are denied or given inferior health care because of 

former behaviour, it may gradually change our attitudes to those who take risks. 

Should executives, who continue to overwork and inflict stress on themselves, be 

penalized for taking risks with their health? In an extreme scenario, should such a 

policy 'penalize' those who do not submit to preventative and prenatal screening? If a 

couple choose to have a child despite indications that there may be potential health 

problems, will they have to pay for subsequent health care? The affects of a slippery 

slope should not be underestimated. 

The difficulty of assessing the lifestyle of individuals introduces a variety of problems. 

Is it possible to distinguish between those who have had a healthy lifestyle as compared 

to those who have voluntarily adopted an unhealthy lifestyle? While doctors have the 

clinical knowledge about disease and treatment, it cannot be assumed that they will 

3 Husak (1994) reminds us that driving is a dangerous activity in itself and it is not always a social 

necessity. Many car journeys are made for trivial reasons such as going to a party or because people 

do not, like public transport. 
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have access to relevant information about the previous lifestyle of others. If the doctor 

asks patients whether they have taken any risks with their health, it will inevitably 

penalize the honest individual. In the scenario where a doctor might deny or delay life 

saving treatment to patients on the basis of their previous behaviour., there would be a 

considerable incentive for the patient to withhold information or lie. If the trust 

between doctor and patient is not maintained patients may be unable to divulge 

relevant information about their former lifestyle and subsequent treatment may not be 

the most beneficial. 

Haavi Morreim (1995: 8) writes 'the physician who denies medical care as a penalty 

for irresponsible conduct is no longer a healer with a fiduciary commitment to each 

patient, but an enforcer of social policy. ' If doctors were asked to make decisions 

about the lifestyle of their patients, in order to determine who should be allocated 

scarce medical resources, it might change the very nature of the relationship. Patients 

may lose confidence in doctors, who appear to be weighing up the cost of their 

treatment against that of other patients or even potential patients. 4 Sabin (1998) 

suggests that doctors may have to choose between acting as excellent clinicians, by 

doing as much as possible for each patient's health, and being responsible citizens who 

should do as much as possible for the population's health within the available 

resources. 

Many patients may genuinely underestimate the number of cigarettes they smoke, or 

the amount of alcohol they consume. The idea of monitoring the lifestyle of 

individuals introduces an unacceptable intrusion of privacy, and has a feel of George 

Orwell's 1984 - "Big Brother is Watching You". In practice, it will be difficult to 

know what behaviour people adopt in the privacy of their homes and judgements about 

the lifestyle of individuals should be made with caution. 

4ROyal College of Physicians Setting Priorities in the NHS A Frameworkfor decision making Royal 
College of Physicians of London 1995: 21 

171 



In summary, it appears that any policy to distribute health care, which includes the 

criterion of lifestyle, presents a number of problems in practice. Even if we accept that 

some individuals have voluntarily chosen to take known risks with their health, it 

seems difficult to determine who should be disadvantaged, if anyone, and which 

behaviour should be included in the policy. In practice, can doctors really be expected 

to make judgements about individual lifestyles without destroying the traditional trust 

and honesty, which underlies an effective doctor / patient relationship? 
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6.2 Should rationing be implicit or explicit? 

In the NHS, rationing of resources has traditionally been implicit without guidelines or 

stated criteria. While the government sets constraints on overall expenditure and 

general entitlement within the legal framework, the doctor determines decisions about 

the allocation of resources between individual patients. Chris Ham (1995 - 1484) 

suggests that Britain has adopted an approach to rationing that is best described as 
'muddling through. ' Politicians have historically denied that rationing in the NHS is a 

reality and tend to talk of setting priorities (Bottomley 1993), rather than attempting to 

set national guidelines about who should be treated, and which core services should be 

provided. 

Several authors ' have put forward convincing arguments to support a strategy of 

implicit rationing. Mechanic (1992 : 1722) is unequivocal in suggesting that implicit 

rationing offers 'the best opportunity to allocate care effectively in the context of 

uncertainty, a changing knowledge base, and heterogeneity in the American population 

and in patterns of illness. ' He argues that professional doctors are best placed to 

judge which patients should receive the available resources on the basis of their 

individual needs and the expected benefits of treatment in each particular case. 

Implicit rationing allows doctors to consider the specific circumstances of cases and 

use their clinical discretion, rather than to be restricted by insensitive and inflexible 

guidelines. 

Hunter (1997) has also argued that implicit rationing, or 'muddling through elegantly' 

offers the best option within a difficult and complex area. He suggests that it is an 

advantage if doctors make rationing decisions because the public will support 

decisions, which are seen, rightly or wrongly, to be clinical in character rather than 

See Coast (1997), Hunter (1997), Klein (1997), Mechanic (1995), New and Le Grand (1996). 
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political (Hunter 1995: 878). It appears that people have generally trusted their 
doctors to make decisions based on the best interests of their individual patients. 
However, this may result in a dilemma for doctors. Doctors have a professional 

responsibility to provide the best possible care for their patients, according to the 

principle of beneficence. This may compete with the duty to be fair to other patients 

and potential patients by promoting cost effective care. In order to fulfill this second 
duty, doctors act as 'gatekeepers' to the specialist services as they attempt to keep 

within the budget limits of the practice or trust - 

Implicit rationing may be defended on the grounds that clinical discretion is valuable 

because medical care is complex, uncertain and developing, and patients have different 

priorities and needs. In practice, doctors may prefer to inform patients that treatment 

would 'not be in their best interests', rather than state that resources are unavailable, 

so that decisions may be hidden within the context of clinical management. It may be 

easier for doctors to take this approach, rather than having to discuss rationing openly. 

However, since 1991 and the introduction of the purchaser provider split, the so-called 

internal market, rationing in the NHS has become more explicit at both micro and 

macro levels. The case of Child B, Jaymee Bowen, and the withdrawal of the flu 

vaccine., Relenza from the general public, on the recommendation of NICE, have 

resulted in widespread media coverage, and there has been increasing awareness 

amongst the public that the NHS cannot do everything, (without raising taxes). 

Several commentators 6 have presented arguments to suggest that rationing should be 

based on explicit and centrally determined national guidelines. 

It is clear that decisions about treatment for individual patients are taken within the 

boundaries of an increasing number of guidelines from the Department of Health and 

See Doyal 1997, Lenaghan 1997, Maynard 1996, Maxwell 1995 
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other advisory bodies such as the UK Cochrane Centre and NICE. These explicit 

guidelines offer certain advantages. National centres can review the available scientific 
data and inform practitioners of the most effective treatments so that less effective care 

can be withheld. The public will know precisely where they stand with regard to 
future entitlements to health care and can be involved in the debate about what kind of 

services the NHS should provide. If rationing remains implicit and hidden within 

clinical decisions, people may be unaware the consequences of their behaviour. 

There appears to be some public sympathy for a policy, which rations health care on 

the basis of lifestyle. In the original rankings from Oregon, which were devised from 

telephone surveys and structured public meetings, a list of priorities was presented 

(Dixon and Gilbert Welch 1991). Liver transplants needed as a result of alcoholic 

cirrhosis were ranked 695 in the table. In comparison, liver transplants needed as a 

result of liver cirrhosis, with no mention of alcohol, were ranked 365 indicating that 

they were worthy of preferential treatment. This may reflect different attitudes to so 

called 'self-inflicted' disease as compared with those, which arise from other causes. 

Of course, even if public opinion appears to sympathize with a policy for rationing 

health care according to lifestyle - it does not follow that it is justifiable or morally 

acceptable. Public opinion can be swayed by the manner of questioning, media 

presentation and is anyway, merely a collection of subjective views. There is no 

guarantee that the opinions expressed are reflective of well thought out views, based 

on accurate information. For example, those interviewed may be unaware of the 

pragmatic difficulties of implementing such a policy. 

This is well illustrated in a recent study. Dolan, Cookson and Ferguson (1999) 

investigated the extent to which the public changes its n-ýind about priority setting in 

health care following an opportunity for discussion and deliberation. Initially about 
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half of the respondents (sixty randomly chosen patients) wanted to give lower priority 

to smokers, heavy drinkers and illegal drug users. However, after discussion many of 

the groups no longer wished to discriminate against these people. Their findings cast 

some doubt about the stability of preferences. 

In addition, society is made up of a number of different groups and cultures, which are 

pluralist in character. It is not obvious how one could access the public in order to 

obtain a balanced view and avoid a bias in favour of the well-articulated, middle class,, 

or the worried well. Hunter (1995: 883) suggests there is a risk that if we move to 

explicit rationing and consult the public about what and who should be treated, 'less 

articulate and marginal groups risk being further excluded from the decision making 

process'. 

Despite the inherent problems of public consultation, there has been an increasing 

emphasis upon the active participation of the consumers of health care, particularly in 

the recent White Paper, 'The New NHS: Modern. Dependable. '(D. of H. 1997) and 

the establishment of primary care groups. It is argued that in a democracy this is a 
7 desirable development. Holm (1998) suggests that the debate about rationing has 

shifted in emphasis from the principles of priority setting to the process of priority 

setting. There is an increasing recognition that it will not be possible to devise a simple 

set of rational rules to guide practitioners in decisions about who should be treated and 

what conditions should be treated. Rather, Holm suggests that in Scandinavia the 

debate now focuses on the priority setting process itself and its transparency. 

Daniels and Sabin (1997) have argued that there must be an open process for making 

decisions about health care rationing and they have proposed conditions, which they 

claim would contribute to fairness and legitimacy in decision making. Key elements of 

' See Gutmann A. Thompson D. (1996) suggest that citizens or their representatives should continue 

to reason together in order to reach mutually acceptable decisions. 
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the fair process will include 'transparency about the grounds for decisions; appeals to 

rationales that all can accept as relevant to meeting health needs fairly; and procedures 
for revising decisions in light of challenges to them' Daniels (2000: 1300). 8 Together 

these elements assume 'accountability for reasonableness. ' The public should have 

access to the rationales for rationing decisions and if this process were implemented 

overtime., case law could be developed. 

Even those who have argued persuasively for implicit rationing at the micro level of 

patient care, including Mechanic (1992 
.- 1713), accept that future rationing will 

incorporate a 'blend of approaches. ' Hunter (1997: 13 7) does not advocate that 

professionals should make decisions about resources on the basis of their preferences 

alone, 'especially when these are socially rather than clinically based. ' Rather he is 

clear that there should be an overarching framework of procedural guidelines to 

'structure the way in which decisions are made and ensure greater transparency' 

(Hunter 1997: 139). He goes on to suggest that these explicit guidelines 'would 

endeavour to establish a set of general principles expressing, or rather restating since 

they already exist, the values and objectives of the NHS and setting standards for fair 

and consistent administrative procedures' (Hunter 1997: 139). Within such guidelines, 

it would be possible to include an open and clear statement about whether lifestyle will 

be assessed in relation to the allocation of medical resources. 

Oxfordshire Health Authority has set up a 'priorities forum' to provide advice on 

rationing. The forum bases decisions on an ethical framework, which focuses on three 

key areas: evidence of effectiveness, equity and patient choice (Hope, Hicks, Reynolds, 

Crisp and Griffiths 1998). The group states that there should be no discrimination on 

grounds of personal and social factors such as lifestyle, employment, learning 

' Current practice in the NHS does not always appear to meet these conditions. Ham and McIver 

(2000) reviewed five cases involving disagreements over treatment decisions and found that the 

responsible health authorities did not have an explicit process for decision making or an appeals 

procedure, 
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disability, age, race, social position, financial status, religion, or place of abode. 

In The Netherlands, a report by the Government Committee on Choices in Health Care 

(1992: 64) has explicitly stated that an unhealthy lifestyle should not be used as a 

rationing criterion. This Committee suggested that everyone should have access to 

health care when it is needed., regardless of the reason. I would suggest that the UK 

government should make a similar statement, so that the public will know precisely 

what they can expect in terms of future entitlement to care, and what, if any, behaviour 

will result in disqualification or delay. In addition, when decisions are explicit, and 

based on published guidelines, there could be a system of appeals for those patients, 

who feel that they have been denied appropriate treatment. 

Since there is no explicit recognition in such government documents as 'The Patient's 

Charter' or 'ne NHS Plan'that people will forfeit health care, if they adopt an 

unhealthy lifestyle, they may be unaware that they may have to change their behaviour 

in order to qualify for the most effective health care. If such a criterion for rationing is 

introduced, people should be given the information accurately so that they can make 

decisions about their behaviour with the relevant knowledge of future consequences. 

In addition, if the NHS introduced a policy to give lower priority to those individuals 

who were taking risks with their health, it would have to consider offering more help 

to those individuals trying to give up unhealthy habits. 9 

See chapter 5 for further discussion 
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6.3 The mechanisms of rationing 

A policy for rationing health care needs to indicate which mechanisms should be 
implemented. 'O For example, would denial of care be justified, or should we consider 
delay, or an inferior service, for those individuals who have taken risks? In practice, is 

it really possible to deny treatment to a patient who has smoked excessively and 
developed lung cancer? 

The mechanism of denial seems unrealistic - do we really want a policy, which 

suggests that ill people should be turned away from the clinic or hospital doors? 

Health care professionals could not stand by idly, refusing to offer care to an identified 

person who presents with genuine medical need. The denial of health care at the time 

of need seems to be unreasonably harsh and reflects a meanness of spirit, which 

thankfully is not evident in society. Requiring people to live with the consequences of 

their actions could, in the scenario of denying medical care, lead to considerable 

sufferingand even death. In some situations, there may be additional costs incurred by 

any delay in treatment as the disease progresses and treatment may become more 

difficult. There may also be risks for others who might become infected due to 

prolonged exposure to an infectious person. 

It seems unlikely that society would accept a policy, which refused health care to those 

individuals who have urgent medical needs, whatever the cause. People who collapse, 

or have major accidents are not refused medical care in casualty. Consider other areas 

of our lives. There is a tremendous urge in society to rescue the lost sailor and send 

out the lifeboat. We do not deny sailors rescue because they have brought the crisis 

upon themselves. They may have made a voluntary choice to disregard the coast 

10 See Harrison (1995) who suggests that a policy agenda for health care should focus on three 

questions: What are the criteria by which rationing should occur? What mechanisms should exist for 

making and implementing rationing decisions? Who should ration? 
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guard's warning of severe weather and potential hazards. Nevertheless, we would still 
attempt to rescue them if the need arose. Similarly off piste skiers have often 
disregarded warnings of avalanches and yet the rescue services will strive to help if the 

need arises, even when there is potential danger for the rescue team. 

While we do not deny treatment to those with urgent medical needs, it appears that 

some refusals for less urgent needs are tolerated. People are sometimes denied access 
to fertility treatment and drugs such as viagra on the NHS. Since these treatments are 

sometimes for conditions, where there is disease and loss of normal function, this may 
be interpreted as a denial of health care. Cochrane, Ham, Heginbotham and Smith 

(199 1) state that at present the idea of people being denied health services is very 
foreign to most members of the public. These influential writers also suggest that any 

progress down the route of denying health care has to be understood and ultimately 

approved by the public. 

In the unfortunate scenario, where it is impossible to treat everyone who presents with 

medical need, and rationing of health care becomes a reality, the NHS usually offers an 

inferior service or delayed treatment. These mechanisms seem to be more acceptable 

and less drastic than denial and yet they are forms of rationing. The elderly person 

who is admitted to casualty with a suspected myocardial infarction may be transferred 

to the general medical ward, instead of the more specialist coronary care unit. A 

deliberate choice can be made to deny an expensive and effective treatment in favour 

of a cheaper option, even though it may be less effective, because of limited resources. 

Choices about drug treatment can be made in a similar manner, and should be 

recognized as rationing. 

The use of waiting lists in a number of clinical specialties is widely accepted. 

Anecdotal accounts suggest that certain individuals - those who smoke or drink 
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excessively - may be given low priority on waiting lists. We should however be 

cautious in assuming that the delay in treatment is solely attributable to judgements 

about previous lifestyle per se. Many potential patients win have to wait for 

considerable time, sometimes months, before specialist treatment such as cardiac 

surgery or liver transplantation is available. Doctors might argue that those patients 

with the highest probability of good rehabilitation will be chosen in preference to those 

individuals who have increased risk factors, such as a history of smoking or 

alcoholism. 

Any mechanism to ration health care according to lifestyle, including denial, delay or 

dilution-, is contrary to the stated principles of the NHS, where it is emphasized that 

medical care is allocated according to need and need alone. To deny health care for 

acute illness at the time of need is callous. However, it is important to recognize that 

deliberately offering a second class service or delaying treatment, is a form of rationing 

and we should be wary of implementing such mechanism for certain individuals who 

have adopted unhealthy lifestyles, because of the practical problems of determining 

who is responsible for their behaviour. 
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6.4 Alternative Policy Options 

While it may be acceptable to ration health care according to lifestyle in principle, I 

have suggested that this cannot be implemented without potential practical problems. 
There are alternative policy options though, which could be implemented, and may be 

fairer to those involved. People might be asked to pay for treatment at the time of 

need, if they had indulged in certain high-risk activities. Indeed, all car drivers are 

currently expected to pay a small contribution to their medical care and will be charged 

accordingly if they are taken to a NHS casualty department by ambulance. " Since the 

insurance company usually pays this charge, people have not expressed undue concern. 

Yet only car drivers are expected to pay this charge and anyone who arrives in casualty 

following an accident on a bicycle, or at home, will not have a similar levy imposed. 

This appears to be a charge for those individuals who choose to travel by car. 

There are problems with a policy to charge individuals for health care costs, at the time 

of need. Firstly, what happens to those people who are unable to pay? Such a policy 

would disadvantage people without money or insurance and cause potential hardship 

for the poor. This is contrary to the stated principles of the NHS, which is to provide 

the best possible care for all, regardless of the ability to pay. 

Secondly, it would be essential to identify clearly which behaviour would be associated 

with charges. This may in reality present further classification problems. If a charge 

for horse ri'ding was imposed, it might be necessary to distinguish between the sedate 

rider in the countryside and the cross-country competitor. There are certainly different 

degrees of risk. One person may be an occasional smoker, while another may smoke 

forty a day. Are they to be treated in the same way? 

" See Montgomery 1998: 55. The Road Traffic Act 1988 expressly permits charges to be made in 

relation to treatment after road traffic accidents. 
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Veatch (1980: 5 1) and Le Grand (1991: 120) suggest an alternative policy option, 
which is more plausible and is reflected in current practice in the United Kingdom. 
Additional tax could be levied on those products, such as cigarettes and alcohot and 
specialist sporting equipment, which are proven to be a risk to health. Tax could be 

calculated at a rate to cover the extra costs of the anticipated future care. Even if 

some individuals died prematurely in middle age, as is often the case for smokers, 
thereby saving money from long term care, the calculations of tax will be an estimate 

of future collective costs for all smokers, rather than an estimate of the eventual costs 
for the individual. 

It might be suggested that taxation on certain products, such as cigarettes and alcohol, 

reflects a value judgement about what constitutes 'good' behaviour. We do not tax 

the sports player who takes risks, or the sexually active person who chooses to ignore 

advice about safe sex. Even if we wished to impose such taxes, it would be difficult in 

practice. Nevertheless, the fact that it is impossible to tax all unhealthy behaviour in a 
fair manner is no reason to refrain from doing so in a few obvious cases - cigarettes, 

alcohol, and fast cars. But there is a need to ensure that prejudices do not become 

evident in our policies. 

Individuals., who are responsible and make the effort to maintain a healthy lifestyle, and 

avoid unnecessary risks, may resent having to subsidize those individuals who are more 

reckless. Gutmann (1995: 113) poses the following question 'Is it unjust to constrain 

access to medical care by making it more costly to people who voluntarily take 

unnecessary risks with their healthT In insurance based systems, such as the USA, 

where people pay contributions towards their future health care costs, it is possible to 

increase the levy for those who adopt risky behaviour, such as smoking, or eating 

excessively. In the NHS, where resources are derived from general taxation and 

entitlement is universal, money can still be raised from certain individuals, by placing a 
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tax on those products, which are deemed to be a risk to health. In this way, those 

individuals who partake in certain activities can be made to contribute more to the 

health care budget. These practices indicate that we do consider people responsible 
for some of their choices about health related behaviour. 

In conclusion, people should not be denied health care at the time of need because of 

their lifestyle, If resources are limited and choices have to be made between competing 

patients, then a number of considerations are relevant. These should include an 

assessment of medical need, patient choice and the predicted clinical and cost 

effectiveness of treatment. 12 Previous lifestyle should not in itself be considered as a 

criterion because in many cases the individual may have had limited options and it is 

difficult in practice to evaluate who is responsible for their lifestyle choices. It should, 

however, be recognized that certain habits, such as smoking and overeating, may have 

a detrimental affect on the clinical outcomes of health care and doctors may for this 

reason decide that lifestyle is one of the criteria to consider when allocating scarce 

resources. 

Many of us may remain concerned about the escalating costs of health care and may 

feel intuitively that those who choose to partake in activities which are known to be a 

risk to health should contribute to the resulting financial costs. People who choose to 

take risks with their health can harm others indirectly by using limited medical 

resources and increasing the costs of health care for everyone. The imposition of a tax 

on certain products known to have a detrimental effect on health would therefore 

appear to be fair, so that people who partake have to contribute financially towards the 

anticipated costs of their behaviour. Not all of these people will require health care, 

but those who are unlucky and become ill, should then be treated without resentment 

at the time of need. 

12 See chapter 2 
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Chapter Seven 

CASE STUDIES 

7.1 Should smokers have equal access to health care alongside non-smokers? 

7.2 Should alcoholics and non-alcoholics compete equally for liver transplantation? 

7.3 Should sportsmen and women contribute to the costs of treating their injuries? 

7.4 If competent patients do not comply with prescribed treatment, should they 

forfeit future care on the NHS? 

7.5 Should 'lifestyle drugs' be prescribed on the NHS? 
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7.1 Should smokers have equal access to health care alongside non-smokers? 

In May 1993, it was reported that doctors at two of the country's biggest heart centres 

were refusing to perform life saving operations and investigations for smokersý unless 
they gave up the habit (Rogers 1993: 1). That same year, Harry Elphick, died aged 
forty-seven, having been refused cardiac surgery following a heart attack. He was 

advised to enrol in a 'smoke-stop clinic' prior to being reassessed for treatment at a 
later time (Butler 1999: 52). He died having given up smoking while waiting for the 

reassessment. 

There are three arguments to support a surgeon's decision to delay treatment until 

patients have changed their behaviour and given up smoking. Firstly, resources are 

limited and should be allocated to those patients where the best outcomes are 

predicted. Underwood and Bailey (1993: 1047) describe the potential risks of 

performing coronary artery surgery on patients who continue to smoke, including 

higher incidence of immediate postoperative complications and increased risk of 

atherosclerosis and vein graft failure. While reoperation is sometimes possible, it is 

more expensive and will obviously take yet more resources from other patients who 

are waiting for treatment. Underwood and Bailey (1993 : 1047) claim that 'Patients 

who smoke spend longer in hospital and have poorer results from surgery than non- 

smokers. Treating them deprives patients who have never smoked or who have 

stopped smoking of more efficient and effective surgery. ' This argument is forward 

looking and suggests we should treat those patients where the best results are 

expected. 

Secondly, delaying treatment for smokers may be an effective way of persuading them 

to give up this harmful behaviour. Christopher Ward, a consultant cardiologist, who 
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promoted a policy that smokers should not be treated until they had stopped smoking, 
justified this approach by stating that 'It's a good way to persuade them to give up. " 

Indeed the British Medical Association issued a press statement, which stated that 'For 

some conditions giving up smoking can be the best immediate treatment 12 

Thirdly, it may be suggested that the illness and increased risks of surgery for smokers 

are self-inflicted. Smokers have, by their own choices to smoke, contributed to their 

illness and they do not deserve to be treated as quickly as non-smokers - they must live 

with the consequences of their behaviour. This argument suggests that smokers should 

not be given priority because of their past behaviour. 

However, there are problems with these three suggestions, Firstly, cost effectiveness 

and the efficient use of resources is not the sole criterion for the distribution of medical 

resources. When we are assessing the patient - smoker or non-smoker - for treatment 

and possible surgery, increased risks or lower success rates should not always be an 

indication to withhold or delay surgery if there are still net benefits for the particular 

patient. Smokers may have less to gain from the surgery than non-smokers, but there 

will still be some gain. Higgs (1993: 1049) comments that medical science is based on 

probability - good guesses and perhaps no more. It follows that some smokers will 

defy probability and may do well following surgery. 

Smoking is one of many risk factors, which will increase the incidence of complications 

of coronary surgery. But smoking is not a guarantee that there will be increased 

mortality and morbidity, and some individuals who smoke may be physically fit, young 

and lucky. If decisions are made with too much emphasis on the predicted outcomes 

of treatment, patients, who have known risk factors, and a higher incidence of 

1 Cited in Rogers L. 'Hospitals refuse to operate on heart patients who smokc' The Sunday Times 

May 23,1993: 1 
2 British Medical Association 'Equal Access to NHS treatment Press release' 13 January 1994 

Cited in Dawson (1994) 
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complications including women, the elderly, those who are obese or have existing 
disease such as diabetes, will be given low priority. This appears to discriminate 

against certain people on the basis of factors, which are not relevant to medical need 

and would be contrary to the current aims of the NHS, to promote equality of access 
to services. 

Secondly, will the threat of delayed treatment really persuade people to give up 

smoking? There is little empirical research to suggest that such an approach will be 

effective and actually help people to change their smoking behaviour in the long term. 

As stated earlier, if the fear of lung cancer and heart disease has not deterred the 

smoker, then it seems unlikely that the threat of delayed treatment will now be 

effective. In addition, we might object to such an approach because it is coercive, with 

the associated loss of individual choice. ' 

Thirdly, is it fair to penalize smokers for their past behaviour? Do they really deserve 

to be given low priority on the waiting list because they have contributed to their need 

for medical care? Certainly they may have acted unwisely or self indulgently but they 

have now developed a life threatening disease. Is it justifiable to inflict further 

potential anxiety and possible suffering, both for the individual and perhaps for their 

family / ftiends, by delaying treatment? 

Certainly if smokers had no choice about whether to smoke or not, and could not have 

behaved other than they did, they do not deserve delayed or second rate treatment. 

Some smokers may have some control, but still find it difficult to give up the habit. 

Doctors will not be able to distinguish whether smokers have no control or limited 

control over their behaviour. 

Coercion has been discussed in Chapter 5, section 4. 
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Recent evidence suggests that many people have little or no choice about their 

smoking behaviour. The Royal College of Physicians of London (2000: 87) 

emphasizes that cigarette smoking should be understood first and foremost as a 

manifestation of nicotine addiction. This report, 'Nicotine Addiction in Britain', 

presents convincing data to support their claims. When people try to stop smoking, 
the rates and patterns of relapse are similar to heroin., cocaine and alcohol. 
Approximately 25% of people will relapse within 2 days of their last cigarette and 

approximately 50% within one week (Royal College of Physicians 2000: 97). Even 

with the onset of certain life threatening diseases, such as lung cancer or heart attacks, 

the majority of smokers are unable to stop smoking completely in the year after 
diagnosis. Despite medical and nursing support, and even when the smoker appears 

determined to stop smoking, these figures remain constant. 

But what does it mean to say that the smoker is addicted to nicotine? 4 The Royal 

CoRege of Physicians (2000.83) uses the term to describe the 'situation in which a 

drug or stimulus has unreasonably come to control behaviour. ' According to Goodin 

(1989) the test of addiction is not whether it is impossible to give up the behaviour, but 

rather the difficulty of withdrawal. Many people have given up smoking, but for some 

people, perhaps those with addictive personalities or certain inherited traits, it may be 

virtually impossible to give up. If the desire to smoke is so strong that even those 
5 

people with 'normal' and 'reasonable' self-control cannot resist the temptation , we 

should recognize that it might be virtually impossible for some people. People do have 

the capacity to say 'No' to the next cigarette, but for some, saying 'No' may be more 

difficult. This may be reflected in the idea that many people would rather not smoke 

and yet they find it very difficult to give up - 

4 According to the World Health Organisation, drug addiction is a psychic or physical stage resulting 
from the interaction between a living organism and a drug, and characterised by behavioural and 

other responses that always include a compulsive desire to experience its effect and/or avoid 
discomfort of its absence. Cited in Oommen (2000) 
5There is increasing evidence that there is a physical link between particular receptors in the brain 

which tend to generate compulsive or repetitive behaviour 
189 



Smoking prevalence in the United Kingdom has stabilized at one in four of the adult 
population with much higher levels in the deprived sections of society. Although two 
thirds of smokers want to quit and about a third try each year, in the last ten years, 
long-term cessation rates amongst middle-aged smokers have averaged around 2% per 
year (Royal College of Physicians 2000: 122). The report concludes that once 
dependence is established, the majority of smokers will continue to smoke for nearly 
40 years. 

It is wrong to penalize smokers for behaviour., which is very difficult to control, 

particularly since the vast majority of people, over 80%, who become regular smokers, 

start smoking as young adolescents in the United Kingdom (Royal College of 
Physicians 2000: 101). If there is a voluntary choice to smoke or not, it will be at the 

point when you begin smoking, and the data would suggest that this is often at a 

relatively young and immature age, often under the age of fifteen. Notably, this is 

before you are legaffy considered to be mature enough to buy cigarettes in this 

country. The report (page 10 1) states 'Decisions to smoke made in the early teens can 

be consolidated into addictive behaviour before the smoker reaches maturity 1) 

Hence Professor John Britton, Chairman of the report and Professor of Respiratory 

Medicine at the University of Nottingham, states 'We would like to see health 

professionals and the public accept smoking as a disorder that needs to be treated just 

like any other disease. 6 Nicotine addiction should be seen as a major medical and 

social problem and it should be treated as such. If nicotine addiction results in a 

medical need, then it follows that it should be treated with nicotine replacement 

therapy and other interventions such as the antidepressant, bupropion, and behavioural 

support groups, funded on the NHS- 

Cited in Kmictowicz (2000) 
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Even if we accept that smoking should be treated as nicotine addiction and as a disease 
in itself, some people may still ask whether it should be treated on the NHS. The NHS 

provides treatment to meet 'medical needs' but does not claim to treat all disease. 

Since the NHS does not always treat impotence, or infertility, which may be the result 

of disease, we cannot assume that the NHS will treat nicotine addiction. I have already 

suggested that health care resources are scarce and there will obviously be competing 
demands for NHS funds, and preference may be given to life saving treatments and 

acute services. Currently, nicotine replacement therapy is not universally available on 

the NHS and only certain preparations are available in some areas. 

However, the NHS does recognize the importance of prevention of disease and has set 

out plans and immediate priorities in the recently published 'National Service 

Frwneworkfor Coronary Heart Disease' (Department of Health 2000). Reducing the 

prevalence of smoking, and the successful treatment of nicotine addiction, could 

effectively reduce coronary heart disease, which is one of the biggest causes of death in 
7 

this country. Hence, the Royal College of Physicians (2000: 188),, Moxham (2000), 

and Britton (2000) suggest that nicotine replacement therapy should be widely 

available on NHS prescription, since it is a rational and cost effective treatment for 

nicotine addiction. ' Clinical trials confirm that the use of nicotine replacement therapy 

- patches, gum, spray or inhalators - will significantly increase the rate of success of 

smokers breaking their addiction (Cochrane Review May 1999)9. 

' More than 1.4 million people suffer from angina; 300,000 have heart attacks every year and more 
than 110,000 die of heart problems in England every year Qvfilburn A. 'Foreward by the Secretary of 
State' In Department of Health National Service Frameworkfor Coronary Heart Disease 2000: 2 
8 The Royal College of Physicians (2000) suggest that nicotine replacement therapy costs between 

L212 and E873 per year of life saved (1996 prices). This is comparable to other medical treatment 

available on the NHS. 
9 Silagy C. Mant D. Fowler G. Lancaster T. Nicotine replacement therapyfor smoking cessation 
(Cochrane review) In: The Cochrane Library, Issue 2,1999. Oxford Update Software Cited in Royal 

College of Physicians 2000: 143 
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In essence, smokers do not deserve to forfeit health care on the basis of their lifestyle, 

because many are suffering from an addiction. Behaviour that is the result of addiction 

is unfortunate but not blameworthy, since it is not within the control of the victims 

once it is acquired. Further, this addiction is often acquired while the person is still 

immature, and may have unrealistic expectations that they will be able to control the 

behaviour. We may therefore excuse this behaviour, and we should offer support 

accordingly. It follows that health care professionals should treat smokers' addiction 

and try to prevent further disease and the need for future expensive medical care. 

Reducing smoking will be an effective way to improve the health of the nation and 

could reduce the expenditure on the acute NHS. 

In addition, health care professionals should not focus exclusively on the smoker, but 

recognize that the fact that people still smoke could be viewed as failure of public 

health campaigns (Persuad 1995). It follows that health education, stricter 

enforcement of regulations controlling the sales of cigarettes and a complete ban on 

smoking advertising should be a priority, particularly where the young are involved. 

Warnings on tobacco products should also emphasize their addictive nature, which 

may be more relevant to young people than the distant risk of cancer or heart disease 

in later life. 
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7.2 Should alcoholics and non-alcoholics compete equally for liver 

transplantation? 

The question of whether smokers should have equal access alongside non-smokers for 

treatment raises different issues from those of whether alcoholics and non-alcoholics 

should compete equally for liver transplantation. More people, including smokers, 

could be treated if the NHS economic budget and staffing levels were increased. 

However, liver transplantation involves the use of a physically scarce organ - there is a 
finite number of livers for transplantation, and there are not enough livers to meet 

current demand. Thus choices have to be made about which patient is given the 

chance of a functioning liver, while others are denied treatment, which could 

potentially save their lives. 

The circumstances of liver transplantation also differ from those of other fife saving 

therapies such as dialysis and kidney transplantation. Patients who have end stage 

renal failure can be treated on dialysis while they wait for kidney transplantation, 

sometimes for a number of years. In contrast, patients with end stage liver disease win 

die without the liver transplantation, because there is no alternative replacement 

therapy for failed liver function. 

In view of the dire and absolute scarcity of donor livers, Moss and Siegler (199 1) 

suggest that it is fair to hold people responsible for their choices, and to allocate 

donated livers on the basis of the recipient's previous choices and behaviour. They 

propose that alcoholics, who develop end stage liver disease, should be given lower 

priority on the waiting list than others who develop liver failure through no fault of 

their own. Hence patients who develop liver failure, from congenital disease or illness 

unrelated to alcohol, should be distinguished from those whose 'liver disease results 

from failure to obtain treatment for alcoholism' (Moss and Siegler 1991: 1296). 
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If we simply cannot treat all that are in need, Moss and Siegler (199 1) suggest that it is 
fair to discriminate on the basis of former lifestyle and alcoholism because the liver 
failure could have been prevented if individuals had sought treatment and changed their 
behaviour. Moss and Siegler (1991: 1297) are not suggesting that alcoholics should be 
held responsible for their disease as such, but that they should be held responsible for 

not seeking treatment once their condition is diagnosed, so that the complications and 
subsequent liver disease could be prevented. These are not value judgements about the 

worth of different lives,, but rather Moss and Siegler propose that people should be 
held responsible for their 'personal effort. " 

Moss and Siegler (1991: 1296) state that 'Although a first-come, first-served approach 
has been suggested to provideeach patient with an equal chance, we believe it is fairer 

to give the child dying of biliary artresia an opportunity for afirst normal liver' than it 

is to give an alcoholic who was born with a normal liver a second one. 

Glannon (1998: 46) makes a similar claim to that of Moss and Siegler. He proposes 

that it is fair 'to give lower priority to alcoholics if they have but fail to exercise 

control over the events that lead to their disease and liver failure, and if non- alcoholics 

with liver failure do exercise this control. "0 Glannon justifies this approach by arguing 

that people have sufficient control over their choices, actions and the consequences to 

be partly responsible for the resulting disease. Accordingly, the alcoholic has a weaker 

claim to receive a new liver than someone who acquires the disease through no fault of 

his / her own. Glannnon recognizes that certain factors, such as genetic makeup and / 

or family upbringing, may predispose the individual to developing alcoholism, but these 

10 In this statement there is the recognition that some non-alcoholics have contributed to the 
development of their liver failure by their choices and behaviour. For example, drug addicts who 
share needles may develop hepatitis B, which may result in severe and life threatening liver failure. 
These patients might also be given lower priority than patients who develop liver failure through no 
fault of their own, because they are partly responsible for their disease and subsequent medical need. 
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factors do not compel the individual to drink. People are stiff partly responsible for 

their alcoholism and subsequent medical need for scarce resources. 

Since choices have to be made about which person is treated, and perhaps more 
importantly which person is not treated, there is a situation of inequality. Finite 

medical resources do not permit sin-filar treatment for all cases of similar medical need 
in the scenario of liver transplantation. Allocating a liver for an alcoholic may result in 

the death of a competing candidate, whose Ever failure was wholly beyond their 

control. In this scenario of absolute scarcity, it may be fair to include personal 

responsibility as one of the relevant criteria in decisions about who should be treated, 

and who should not be treated. 

While accepting that difficult choices have to be made between patients who need liver 

transplantation, there are three problems with this proposal. Firstly, are alcoholics 

really partly responsible for their condition, and subsequent medical needs? Secondly, 

in practice, is it possible to assess the 'personal effort' that individuals have made to 

change their behaviour? Finally, medical resources are not usually allocated according 

to the worth and past behaviour of potential patients. Why should we introduce this 

criterion in the allocation of donated livers for transplantation? 

If we accept that alcoholism has a physiological and / or genetic component and may 

be viewed as a disease, it would seem that people might have limited control over their 

excessive drinking, and less than those who avoid excessive drinking. It might 

therefore be unfair to hold alcoholics responsible for their medical needs and treat them 

differently from other people who have liver disease. 

We should not accept that alcoholism is a moral vice, unless we know that people 

really do make well-informed, voluntary choices about their drinking behaviour. 
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People will be strongly influenced by cultural and contextual forces, which limit their 

personal choices. Only the very strong, or highly motivated, may be able to resist the 

pressures of social groups, role models and the environment. This implies that while 

restraint is praiseworthy, lack of restraint is not necessarily blameworthy. 

Alternatively, alcoholics may be viewed as neither sick, nor bad, but as people who 
have developed a drinking problem through a learned habitual behaviour. Rather like 

the compulsive gambler, or smoker, the alcoholic may have been unduly influenced by 

social and psychological factors. Personal responsibility for health and illness is a 

matter of degree. Certain factors can be presented to wholly, or partly, excuse a 

person from responsibility: there may be a family history of alcoholism and a genetic 

predisposition towards addictive behaviour. Further, many people start drinking at a 

young age, before they fully understand the risks of alcohol addiction. Like smokers, 

adolescents may believe that they can drink now and will be able to give up in the 

future, before dependence and addiction become a reality. It will be difficult to assess 

the affects of these factors and the extent to which they undermine control and 

responsibility. 

Secondly, in response to the proposal by Moss and Siegler, I would ask whether we 

really can assess 'personal effort' in practice? Can doctors, or anyone else, really 

know how much effort another person has made to change their drinking habits? Moss 

and Siegler (1991: 1297) propose that alcoholics should be held responsible for the 

personal effort needed to seek treatment in order to prevent the complications of their 

condition. Yet many alcoholics initially deny that they have a drinking problem and 

may find it virtually impossible to control this compulsive behaviour once it is 

established. Other people may find it relatively easy to give up alcohol with ongoing 

support and treatment. It will be impossible for doctors to make accurate judgements 

about the amount of effort required by an individual to overcome alcohol addiction. It 
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potentially places the doctor in a new role - that Of lifestyle judge rather than a 
clinician that treats the patient to the best of his or her ability. In addition, the notion 
of trying to determine effort and moral strength of character would involve highly 
intrusive investigations and an unacceptable invasion of personal privacy. 

Thirdly, medical resources are not allocated elsewhere according to judgements about 
the moral worth or personal characteristics of other potential patients. The car driver 

who recklessly drives too fast and causes an accident is not denied intensive care 
treatment. Criminals who deliberately harm others in violent incidents are still offered 
medical care according to need. Alcoholics may have been unwise, weak willed, and 

self indulgent, but they have usually harmed themselves more than others. Why should 

alcoholics be treated differently from other groups of people who behave in 

undesirable ways? 

The scarcity of donated livers will mean that some patients die because it win not be 

possible to treat everyone who needs transplantation. Even so, it is not fair to penalize 

alcoholics on the basis of their personal behaviour and strength of character, because it 

would be impossible to make judgements about personal effort and moral worth in a 

fair and acceptable way. Doctors have the expertise to make clinical decisions, but 

they are not educated to make judgements about the character and personality of their 

patients. 

Decisions about which patient should be treated with liver transplantation should be 

based on other criteria, such as the predicted outcomes of treatment, and clinical 

effectiveness. Until recently, it has been unusual for patients with alcoholic cirrhosis to 

receive liver transplantation. Alcoholics were given lower priority than non-alcoholics 

because of the medical argument that the survival rate of the former was lower than 

that of the latter. In addition, the alcoholic might succumb to alcohol abuse following 
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transplantation, which could cause noncompliance and potential complications. It was 

argued that scarce resources should be used to give the best results and therefore 

alcoholics should not compete equally for liver transplantation. 

However, recent evidence suggests that this argument is no longer based on accurate 
information. Bird, O'Grady, Harvey, Calne and Williams (1990) have reviewed the 

outcomes among patients with alcoholic liver disease, who had received a liver 

transplant over a period of nine years. They showed that the rate of survival and 

rehabilitation of patients undergoing liver transplantation for alcoholic cirrhosis were 

as good as in patients with cirrhosis of other aetiologies. Lucey et al (1992) also 

demonstrated that the survival rate for those with alcoholic liver disease did not differ 

from that observed in non-alcoholic recipients. 

Cohn and Benjamin (1991: 13 00) write that the suggestion that alcoholics should not 

be treated because of poor outcomes 'could serve as a good reason to exclude 

alcoholics only if it were an equally good reason to exclude other groups having a 

prognosis equally bad or worse. ' Yet patients with existing cancer and low survival 

rates are sometimes treated and it is therefore unfair to exclude alcoholics on predicted 

outcomes alone. 

Some patients, with or without, a history of alcoholism, may have substantially lower 

predicted survival rates following transplantation, related to psychiatric illness, 

coexisting neurological and cardiovascular disease, or a poor nutritional state. If the 

aim is to increase the probability of successful outcomes, then it is these patients who 

should be given low priority rather than alcoholics per se. This argument is based on 

future outcomes rather than past behaviour, desert or any assessment of personal 

effort. I therefore conclude that both ethical and medical arguments suggest that 

alcoholics and non-alcoholics should compete equally for liver transplantation. 
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7.3 Should sportsmen and women contribute to the costs of treating their 
injuries? 

The smoker and the alcoholic already contribute significantly to their health care costs 
by taxation on cigarettes and alcohol. In both these cases there is doubt about how 

much personal control the individual can exercise over their behaviour and yet they pay 

considerable sums of money to the government. This taxation can be hypothecated to 

fund the NHS, in order to pay for the increased costs that smokers and alcoholics, 

supposedly generate. 

In contrast, sportsmen and women, who knowingly take risks with their health, are not 

made to contribute to their future increased medical costs. Unlike smokers and 

alcoholics, there does appear to be a strong element of personal control, as to whether 

the adult chooses to partake in sports such as rugby, horse riding, motor racing or 

boxing. If people partake in such dangerous sports, knowing and understanding the 

possible risks involved, should they be required to contribute to their subsequent health 

care costs, if they are injured? Should those who enjoy watching, and those who make 

money through these sports, also contribute to the future health care costs of the 

participants? 

It would be possible to distribute the costs of health care more fairly by taxing those 

people who partake in dangerous sports. For example, a tax could be imposed on 

sporting equipment and compulsory insurance schemes could be imposed upon those 

who chose to partake in certain activities such as ski-ing, cross country riding or 

rugby. The NHS would still provide care for everyone, and would receive additional 

funding to treat those who have voluntarily chosen to take part in dangerous sports. 

The suggestion here is not to refuse sportsmen and women treatment at the time of 
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need, but rather to ensure that they contribute to the costs of health care resulting from 

risks voluntarily incurred. 

Le Grand (1991: 124) has proposed a system where health care costs are met in two 

sorts of ways, corresponding to whether the costs result from factors within the 

control of the individual, or not. He writes that where people suffer ill health as a 

result of factors beyond their control 'they should not suffer losses in consequence; 
hence, they should have treatment free at the point of use and financed by the 

community. ' In contrast, he states that 'if it were established that some activities (such 

as smoking), did create greater health risks than others, then a special tax should be 

levied on those activities, at a level sufficient to generate enough revenue to finance the 

I-M'Era treatment costs. ' (Le Grand 1991: 123). 

There is an assumption here that smoking is voluntarily adopted and I have already 

discussed the addictive nature of nicotinel, which indicates that some people have 

limited control over this behaviour. However in the scenario of adults choosing to 

partake in dangerous sports, it seems that the choice is generally not coerced or driven 

by physiological needs. (There may be rare situations where people are persuaded into 

taking risks by the attraction of money or star status, but the individual can still make a 

choice. ") 

Nevertheless, there are some problems with the proposal that sportsmen and women 

should contribute to the costs of their health care. Many of these dangerous sports are 

promoted, both by government and schools, for their benefits: the exercise, sense of 

well being and enjoyment for the participants. Both participants and audience have a 

sense of excitement and fun, possibly associated in part with the thrill of overcoming 

the known risks. The sense of satisfaction at having completed the parachute jump or 

Persuasion and the ability to make choices has been discussed in Chapter 5, Section 3 
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cross-country course is probably related to the sense of achievement and relief at 
having avoided injury. 

Sport and exercise are generally viewed as beneficial to health. While some sports 

such as boxing and riding are known to be especially risky, there are obvious benefits 

to the majority of participants, who will be fitter and healthier than people who do not 

take any exercise. 

How will we draw the line between dangerous sports and those deemed to be safe? 

All sports entail risks: joggers can damage their joints, people who play football 

experience rough tackles, and even cricket players can be hit with the ball. Which 

sports will be taxed and which will be promoted for their health benefits? Why should 

boxers and rugby players be singled out for discrimination, while joggers and cricket 

players are allowed to pursue their chosen sport without incurring penalties or costs 

for subsequent health care? How dangerous does an activity have to be before we are 

justified in imposing a tax to ensure that participants contribute to future health care 

costs? 

Further we all take some risks with our health. McLachlan (1995 - 210) suggests that 

non-virgins might be asked to pay for their future sex related health care. If people 

choose to drive small cars, in preference to larger and safer models, should they be 

required to contribute to the future costs of possible injury? People take holidays 

abroadl which may involve exposure to different environmental risks - in preference to 

staying at home. Should they have to pay for subsequent related health care? Any 

system, which attempted to impose taxes based on such distinctions, might be 

unworkable. In addition, it seems likely that the public would object to scrutiny and 

ongoing intrusive monitoring of their private lives, which would be integral to the 

implementation of such taxation. 

201 



Le Grand (199 1) suggests that the government should discriminate against all groups 

of risk takers, but in his writing he appears to focus mainly on smokers. I would 

suggest that it is not feasible to identify and tax everyone, who takes risks with their 
health, because we all take risks in different ways: driving the car, eating too much, 
living in a city, or indeed taking insufficient exercise. 

However it would be possible to select certain dangerous sports for taxation, even if it 

were not feasible, or right, to tax all sporting activity, We would have to be able to 

justify the distinctions that we made, and ensure that our judgements were not based 

on inappropriate values and prejudices. We accept that the police place traffic speed 

checks and cameras on some roads7while ignoring others, and we do not think that 

this is unfair. Where the sporting risk is statistically proven, and we can impose a 

relevant taxation or insurance scheme, it is justifiable to do so. I say 'relevant' because 

it would seem wrong to put taxation onto safety equipment, such as cycle helmets, or 

riding hats, which might discourage their use. Rather we should place a tax on the 

racing car, ski-ing pass, or hang glider in order to ensure that participants contributed, 

to the costs of their future care, without reducing their personal safety. 

In essence, it appears that the benefits of sport for the majority usually outweigh the 

potential health risks and possible problems that the minority will suffer. Sportsmen 

and women are aware of the risks, but choose to take these risks because of the 

potential benefits. They do not choose to become injured and will hope that they are 

lucky. It therefore seems inappropriate to impose a tax on most sporting activities, 

which will generally improve health and well being for the community. However, in 

principle, it would not be wrong to impose a compulsory taxation or insurance scheme 

on those sports, where there is a serious and proven risk to health. 
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7.4 If competent patients do not comply with prescribed treatment. ) should 

they forfeit future medical care on the NHS? 

There are a number of patients who do not comply with prescribed treatment. For 

example, a smoker may refuse to attend the smoking cessation clinic; a transplant 

patient may not take the immuno- suppressive drugs necessary to prevent rejection; and 

the obese patient may refuse to diet and exercise. In these examples, there are 

obviously various degrees of personal responsibility. Nevertheless, if patients choose 

not to comply with the prescribed treatment, should they forfeit future related care? 

Initially, I will consider the case for giving preference to the compliant, rather than to 

those patients who adversely affect the outcomes of medical care, by their choices and 

behaviour. People who continue to smoke will significantly increase the potential 

complications of surgery and consequently may require a prolonged hospital stay 

(Underwood and Bailey 1993: 1047). This will have implications for other patients, 

both smokers and non-smokers, who will have to wait longer for their surgery, 

sometimes with dire consequences. It therefore seems reasonable to expect potential 

patients for cardiac surgery to attempt to give up smoking prior to hospital admission. 

If patients refuse to co-operate with this medical advice, and will not attend smoking 

cessation clinics, 12 then it is fair to delay their treatment, and give priority to people 

who are expected to obtain maximum benefit from the surgery, with lower incidence of 

complications. 

Similarly, obese patients, who refuse to diet prior to hip surgery, will increase the risks 

of immediate and long-term complications. They may also require a prolonged 

hospital stay, thereby 'blocking' beds and delaying treatment for others. It is therefore 

12 The government has made it a priority for Health Authorities to set up Q specialist smoking cessation 

clinics' by April 2001 Department of Health National Service Frameworkfor Coronary Heart 

Disease 2000: 19) 
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justifiable to give priority to those compliant patients who will probably make a faster 

recovery, so that more patients can be treated. 

If transplant patients do not take their immuno-suppressive drugs and subsequently 

reject their transplant, should they be offered a second donated organ? Is it not then 

fair to offer scarce organs to those patients who will comply with treatment in order to 

maximize the best possible outcomes and the best use of limited resources? In essence, 
it seems wrong to give liver transplants to patients, who have demonstrated that they 

will not co-operate with prescribed treatment and will place the transplant at risk. 

It is important to recognize that the decision not to give priority to those patients, who 

contribute to their illness and need for ongoing medical treatment, is not based on the 

notion of punishment or an assessment of desert. Rather in these cases, it is a decision 

to maximize the use of scarce resources and promote the best outcomes for the 

majority of patients. 

Even so, I have some concerns about this proposal, and wish to consider the case 

against giving preference to the compliant. Firstly, it may be difficult for doctors to 

assess whether patients are complying with prescribed treatment and it places doctors 

in the position ofjudge and manager of resources, rather than as professionals, who 

will do their best for patients. Secondly, we may have concerns about whether the 

individual who fails to comply with advice and prescribed treatment is really making a 

voluntary and informed decision. It is difficult to understand how anyone could 

sensibly choose not to take immuno-suppressive drugs and risk their transplant. 

Perhaps such a patient has some deep misunderstandings or even a psychological 

illness. In such a scenario., we would not hold the individual responsible for their 

behaviour and might try to offer support, and ongoing medical treatment. 
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Alternatively, the patient may be young and / or immature and in some cases, it may be 

wrong to hold them responsible for their behaviour. In a controversial case, a dentist 

refused to treat two children aged nine and five, because he felt that the treatment was 

of little value if the children's dietary habits were poor and showed no signs of 
improving. The British Dental Association supported the dentist's fight to 'deregister' 

patients who did not look after their teeth (Bunting 1994: 3). The Chief Executive of 

the Association stated that 'Patients do have that responsibility to look after their own 

mouths' (Pallot and Fletcher 1994: 6). However, it seems wrong to hold such young 

children responsible for their poor diet and excessive sweet eating, when parents 

should still have a powerful influence over their behaviour. By denying the children 

treatment and dental education, the dentist appears to be harming vulnerable people, 

who are unable to understand the long-term consequences of their decisions. Even if 

the intention was to persuade the parents to educate and protect their children, 

withdrawing treatment may adversely affect the young. 

Finally, in reality it may be difficult to refuse to treat an identifiable patient who is 

already undergoing treatment, Consider the case of Ernie Crowfeather, a bright 

charming part American Indian, who spent thirty months on renal replacement therapy 

undergoing both dialysis and transplantation. He regularly refused medication, missed 

treatment sessions and was preoccupied with both drugs and alcohol. The doctors 

involved in the case, repeatedly discussed whether to continue treatment or whether to 

terminate his care knowing that this would inevitably result in his death. In practice, 

their discussions were academic, since Ernie refused further life-supporting treatment 

and he died at the age of 29, having deliberately avoided contact with the hospital. 

The doctors involved in his treatment stated that they would literally never have 

withdrawn treatment, because it was foreign to their purpose and effort. The 

psychiatrist suggested that physicians would not have the courage to turn off the 

machine while Ernie was in hospital and while he suggested that this might be the right 
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decision, it would be difficult and distressing to explain such a decision (Fox and 
Swazey 1978). 

Nevertheless, in cases of dire scarcity, it may be right to give priority to those patients 

wherýe the predicted outcomes of treatment are favourable. When resources are scarce 

and we are unable to treat everyone, who needs treatment, it is right to use resources 

in the most efficient way possible. If patients do not consent to the whole treatment 

package, and refuse to comply with prescribed drugs or diet, then it may result in 

blocked beds, or the inefficient use of limited resources. It does therefore seem fair to 

give priority to those patients, who will co-operate and obtain the maximum benefit 

from treatment. 
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7.5 Should 'lifestyle drugs' be prescribed on the NHS? 

Lifestyle drugs are used to improve the quality of lif e, rather than alleviating or curing 
disease or injury and are sometimes prescribed for conditions, which appear to result 
from personal choice and lifestyle. They include bupropion (zyban) and nicotine 

replacement therapy, which are used to support people who are giving up smoking; 

orlistat (xenical), which is used to treat obesity; and sildenafil (better known as viagra), 

which is used to treat erectile dysfunction. It is possible to treat these conditions 

without drug therapy in some cases, by encouraging people to change their lifestyle 

and behaviour. I wish to examine whether lifestyle drugs should be prescribed on the 

NHS. 

Gilbert, Walley and New (2000: 13 4 1) suggest that lifestyle drugs may be defined as 

those, which are used for 'non-health' problems, or for problems that lie at the margins 

of health and well-being. However, we should be cautious about simplifying the 

classification of these drugs since they can be used for different conditions, and have a 

number of properties, some of which can be classed as 'therapeutic' while others are 

considered to be related to 'lifestyle'. Ballard (2001) cites the example of hormone 

replacement therapy, HRT, which is therapeutic drug when used for the relief of 

symptoms, yet can be used for potential lifestyle benefits if it is taken to maintain youth 

or enhance libido. Viagra can be prescribed for the diabetic man who is suffering from 

the associated complications of neuropathy and erectile dysfunction, and can also be 

prescribed for the healthy man who is unhappy with his sexual performance. Our 

attitudes to whether these drugs should be prescribed on the NHS may depend upon 

whether we consider the drug is being used for a medical need or a lifestyle wish. " 

13 Of course, the thwarted lifestyle wish may become a psychological problem which in turn can lead 

to mental illness and the need for medical treatment. 
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There are a number of arguments, which suggest that lifestyle drugs should not be 

prescribed on the NHS. Firstly, the NHS cannot fund unlimited health care and if 
lifestyle drugs are funded then it is inevitable that other treatments will be limited. 14 

Even if predicted costs of lifestyle drugs are exaggerated, the costs will be enormous. 

Secondly, it might be proposed that people should be able to change their lifestyle and 
with education, persuasion and support, they should be able to control their behaviour. 

There should not be a need to resort to drug therapies, when changes in lifestyle can 
improve the condition. Indeed, conditions such as obesity, smoking and high 

cholesterol might be better treated by a change in lifestyle so that the underlying 

problem can be addressed. If people are treated with drugs then they may become 

dependent upon the drugs and the underlying problem will not improve. People may 

relapse to former behaviour when the drugs are discontinued. 

Thirdly, it might be proposed that the NHS should treat medical needs only. People 

could choose to fund lifestyle drugs for themselves, if and when they chose. Other 

people would not therefore be coerced into funding lifestyle drugs on the NHS. 

However, I propose that the NHS should fund some lifestyle drugs, even if the costs 

are significant, Firstly, the costs of failing to help risk takers may be even greater than 

the costs of lifestyle drugs. For example, the costs of obesity to the NHS are 

enormous. In February 2001, a report form the National Audit Office estimated that 

obesity cost the NHS alone, L485 million a year (Moore 2001). Of course, this is over 

and above any costs to the community of lost working days due to the associated 

complications, such as back pain, and the physical and psychological problems of those 

people who are obese. Further,, obesity is a key risk factor in both coronary heart 

14 Wlitfield (1999: 14) suggests that there are 1.8 million men who suffer complete erectile 
dysfunction, and a further 8 million who suffer partial dysftmction. The costs to the NHS could 
therefore be tens of millions of pounds a year unless some restrictions are placed on prescriptions for 

Viagra. 
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disease and type-2 diabetes. " If obesity is prevented, or treated, then future health 

care costs will be reduced. The financial costs of lifestyle drugs should therefore be 
balanced against the savings that can be made by preventing future chronic illness. 

Secondly, it is likely that many people are not able to change their liflestyle, and will 
find it difficult to maintain any change. More people will successfully change their 
behaviour with the support of lifestyle drugs. For example, there is convincing 

evidence that a higher proportion of people will be able to stop smoking with the 

support of nicotine replacement therapy (Royal College of Physicians 2000: 143). It is 

probable that some people will be able to lose weight more successfully while using 
drugs, which reduce fat absorption, such as Xenical. 

Thirdly, the NHS already funds drugs, which are neither lifesaving, nor a treatment for 

illness or injury. For example, oral contraceptives are widely prescribed to healthy 

women allowing them to plan pregnancies at their convenience. It is not consistent to 

deny lifestyle drugs on the basis that the NHS should only fund drugs for medical 

needs. Whether the NHS should fund contraceptives and abortions is of course a 

relevant question. I suggest, though, that the NHS is justified in funding these 

treatments. Firstly, the costs of supporting unwanted pregnancies and obstetric care 

may be more expensive than the provision of contraceptives and gynaccological 

services, both in terms of financial costs and personal costs. Secondly, it appears that 

the public supports 'family planning' on the NHS, even if it is not meeting a medical 

need as such. 

" The National Service Framework for Coronary Heart Disease (Department of Health 2000: 17) 

stresses the importance of smoking cessation and states that the NHS and partner agencies should 
contribute to a reduction in the prevalence of smoking in the local population. Later this year, the 
National Service Framework for Diabetes will be published and it seems probable that one of 
standards will relate to the reduction of obesity in the population. 
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The ongoing development of lifestyle drugs will ensure that the rationing debate 

continues. There will be a need to make decisions about which patients should be 

treated, and which conditions should be treated on the NHS. I propose that policy 
makers and advisory bodies such as NICE should establish explicit guidelines and 

emphasize that judgements about individual lifestyle and desert should not be used in 
the selection of who is allocated these drugs. This approach is justified because of the 

practical difficulties of assessing whether a person deserves treatment) and the 

consequences of placing doctors in the position ofjudge and policy enforcer, as 
discussed in chapter six. 

However, decisions about who should be allocated lifestyle drugs will have to be 

made. I propose that guidelines about which conditions should be treated would be 

justified. For example, severe asthmatics might be prescribed anti smoking drugs; 

diabetics might be prescribed drugs such as xenical for obesity; and the elderly might 

be prescribed the anti flu drug, relenza. Those people with life threatening conditions 

should be allocated drugs that will assist them in adopting a healthy lifestyle in order to 

prevent complications. 

In conclusion, I believe that a range of treatments and lifestyle drugs should be 

available on the NHS. A blanket ban to supply a particular lifestyle drug may harm 

specific patients who have clearly defined medical needs, such as the diabetic man who 

has erectile dysfunction. I have proposed that it is not fair to allocate lifestyle drugs 

according to whether patients have or have not maintained a healthy lifestyle, because 

of the practical difficulties of making such decisions. However, since rationing 

decisions will have to be made about the allocation of these drugs, it is fair to select 

certain clinical conditions where treatment should be allocated as a priority. 
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Chapter Eight 

LIFESTYLE AND ACCESS TO HEALTH CARE 

8.1 Conclusions 
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8.1 Conclusions 

I have chosen to examine individual responsibility, justice and access to health care for 

a number of reasons. Firstly, rationing in health care is inevitable' and is widely 

acknowledged to be a global issue (Coulter and Ham 2000). As new medical 

treatments and lifestyle drugs are developed, and genetic screening and enhancement 
become a reality, the demands on health care will increase. Given that resources are 
limited, decisions will have to be made about who should be treated,, because it will not 
be possible to treat everyone with the treatment of first choice. In this thesis, I have 

explored certain aspects of how to ration fairly. 

Secondly, lifestyle is one of the criteria that could be used to ration health care. For 

example, smokers are sometimes denied immediate surgery and they may be given low 

priority on the waiting list. In Chapter Two, I have argued that decisions about the 

allocation of scarce medical resources should be based on a number of criteria 

including medical need, patient desire, and clinical and cost effectiveness. Where 

factors such as age and lifestyle affect clinical effectiveness they are also indirectly 

relevant. I have suggested that this should be contrasted to the situation where 

medical resources might be allocated to individuals on the basis of their former lifestyle 

per se. In this thesis, I have explored whether lif6style is directly relevant to decisions 

about which patient should be treated in the unfortunate scenano, when not all patients 

can be treated. 

Thirdly, government policy documents including 'Saving Lives: Our Healthier Nation' 

(Department of Health 1999) and The New NHS Modern. Dependable. ' 

(Department of Health 1997) have increasingly included reference to individual 

responsibility for health. Currently there is no suggestion that people should forfeit 

The inevitability of rationing is discussed in Chapter 1. 
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health care if they behave irresponsibly and continue to take known risks with their 
health. But what should happen if people choose to ignore government health 

warnings and do not adopt a healthy lifestyle? Is it justifiable to withdraw or delay 

related health care and give priority to those individuals who have maintained a healthy 

lifestyle? 

Doctors and nurses occasionally blame patients for their behaviour and they may scold 

and reprimand patients accordingly. By doing so, it appears that health care 

professionals are holding people responsible for their lifestyle and blarning (even 

punishing) them on account of it. Advertisements from the British Heart Foundation 

(2001) show smoking, diet and a sedentary lifestyle as the causes of heart disease and 

death. The message appears to be that individuals should change their behaviour in 

order to prevent ill health. However, the influence of lifestyle is sometimes exaggerated 

and it is only one of many factors that contribute to ill health. I have examined 

whether it is fair to focus on the lifestyle of individuals, while ignoring other 

predisposing factors. 

Finally, while the notion of distributive justice has been explored in depth, not so much 

attention has been given to the implications for issues in health care policy such as 

rationing. As Norman Daniels (1996,198) states hard questions still remain about 

'how to distribute the burdens that result when people 'voluntarily' incur extra risk and 

swell the costs of health care by doing so. ' I have discussed some of the contemporary 

theories of distributive justice and explored their implications for the allocation of 

health care resources between individuals. 

In this thesis, (Chapter Three), I have reviewed various theories of distributive justice 

and argued that none of these preclude using lifestyle as one of the criteria in decisions 

about the allocation of scarce medical resources between individuals. Liberals will 
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emphasize that people should be allowed to make their own choices about lifestyle, 
including the choice to indulge in unhealthy and risky activities. However, liberals win 
also argue that there is no obligation for others to provide health care if people become 
ill or injured. If people have voluntarily contributed to their need for health care, why 
should anyone else have to help them? 

The communitarian may accept more coercive measures and enforcement of legislation 

in order to promote the health and welfare of the community. There is no suggestion 
that it would be unfair to give priority to those members of the community who have 

adopted a healthy lifestyle, if choices have to be made between patients. Indeed, it 

might be suggested that such a policy would encourage people to avoid known risks 

and take active steps to maintain a healthy lifestyle, so promoting the welfare of the 

community generally. 

The theories of distributive justice, which were included in the review, do not suggest 

that it would be unfair in principle to use lifestyle per se as one of the criteria in 

decisions about the allocation of health care resources. Nevertheless, even if 

considerations of lifestyle are theoretically relevant, I have argued that the inclusion of 

this criterion in these decisions would be unfair in practice, except in cases where 

lifestyle adversely affects clinical outcomes. Doctors and other health care 

professionals should not make judgements about the lifestyle and former behaviour of 

their patients for a number of reasons. 

Firstly, risk taking is either voluntary or involuntary, as discussed in Chapter Four. If 

lifestyle choices are involuntary, blame or punishment by denial of treatment is not 

defensible. However, I have suggested that doctors, or indeed any other health care 

professionals, are not able to judge whether behaviour is voluntary or involuntary and 

that it would therefore be unfair to use this criterion. 
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It is difficult for doctors to judge whether behaviour is voluntary or involuntary 
because it is not a medical assessment, but rather a character assessment for which they 
have no special training. In addition, in order to make such judgements doctors would 
have to make intrusive inquires which might violate the privacy of their patients. 
Further, the extent to which lifestyle is a contributory cause to disease and in' jury 

varies. It is obvious that a variety of factors will contribute to the need for health care 

and it follows that judgements apportioning blame are likely to be unreliable. If health 

care professionals focus exclusively upon individuals and their lifestyle, there is a risk 

of victim blarning. This is unfair because other people may have contributed to the 

need for health care. Such an approach may also detract attention from the wider 

environmental factors which contribute to ill health. 

Suppose the lifestyle choices and risk taking are voluntary. Even so, I maintain that 

the delay or denial of medical treatment is inappropriate. In certain cases, the risk 

taking may be excused or justified. People may offer excuses to explain and defend 

their unhealthy behaviour, claiming that they have been unduly influenced by others, or 

that there are extenuating circumstances to explain their behaviour. Alternatively, 

people may suggest that their behaviour has been the right thing to do in the 

circumstances and that the risk has been justified. For example: the young mother 

smokes because it is one of the pleasures and relaxations that enables her to keep calm 

and look after her three children in the confines of a small flat. We should be cautious 

about blaming her for this behaviour. It might be justified by the individual 

circumstances of the case. It is not always easy to distinguish between excuses and 

justification and doctors are not well placed to judge. 

Even if lifestyle choices are blameworthy, the punishment of delayed or withdrawn 

medical treatment is disproportionate to risk taking. This 'punishment7 seems to be 

callous and incompatible with the traditional caring role of the doctor whose primary 
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purpose is to treat patients according to their needs. In addition, using this criterion 

will undermine the trust which underlies effective communication between doctors and 

their patients, particularly if treatment is delayed or withdrawn in order to save 

resources for other or potential patients. Finally, it should be noted that there may be 

more effective ways to encourage people to improve their lifestyle by education and 

some forms of persuasion, as discussed in Chapter Five. 

The recent emphasis on explicit rationing and on open transparent decision making will 

allow greater public discussion about which criteria should be used to ration health 

care. It will be possible to establish certain guidelines for doctors and managers 

relating to the process of rationing. I propose that these guidelines should include the 

statement that doctors will not allocate health care resources according to the former 

lifestyle of their patients, except just in as far as it has affected the probable clinical 

outcomes of treatment. if patients are unwilling to cooperate with future prescribed 

treatment, then it is justifiable to allocate resources to other patients where the 

outcomes will be more favourable, and scarce resources can be used more effectively. 

The National Institute for Clinical Excellence (NICE) has recently recommended that 

Xenical (an anti-obesitY drug) should only be prescribed to those patients who 

maintain a calorie controlled diet and exercise programme (Derbyshire 2001). 

According to these NICE guidelines, patients will have to demonstrate that they have 

lost weight and met set targets: they must lose at least five per cent of their body 

weight within three months. If they do not achieve this target the drug will be 

withdrawn. The allocation of this drug is therefore dependent upon the patient 

maintaining certain behaviour and demonstrating a commitment to the complete 

medical treatment. 
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This assessment of current behaviour is different from judgements about former 
lifestyle. Firstly, treatment is being provided, but will be discontinued if it is not 
clinically effective for whatever reason, including non-compliance. Secondly, the 

patient can be informed of the proposed conditions and requirements for ongoing 
treatment: a contract could be negotiated and agreed between patient and doctor. 

Since resources are limited in health care, it is justifiable to allocate them to cases 

where the patient is able and willing to cooperate and the outcomes are beneficial. 

This is not a decision based upon desert and former behaviour. 

The NHS has both a legal and a moral duty to provide reasonable health care for 

everyone from finances, which are raised by compulsory taxation. If risk takers, as a 

group, use more than their fair share of the resources, it follows that they may harm 

those people who have maintained a healthy lifestyle, who may be denied the resources 

that they need. Individuals do have a corresponding responsibility to attempt to stay 

healthy so as not to unnecessarily burden their fellow taxpayers. People should be 

encouraged to maintain a healthy lifestyle by health education, support, and lifestyle 

drugs on the NHS, if appropriate. Indeed, it is reasonable to do more than provide 

information, where people may have difficulty acting on their own wishes in the future. 

Persuasion and warnings are therefore justifiable, particularly for the young and 

immature., and where behaviour is known to be addictive, or where the information has 

to compete with advertising or accepted cultural norms. 

It is also reasonable to raise extra money for the NHS by placing taxes on products 

associated with certain known health risks. This already happens in the taxation on 

tobacco and alcohol and it could be extended to cover some items related to dangerous 

sports: equipment, permits or events. In this way, people who partake in, or watch 

dangerous activities will contribute extra funds for the NHS, to cover the potential 

costs of their behaviour. 
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If individuals have not maintained a healthy lifestyle (for whatever reason) it is not 
justifiable to withdraw or delay health care as a 'punishment'. I have argued that it will 
be difficult to determine who has made an effort to avoid risksl and failed because of 

circumstances beyond their control, and those who have made minimal or no effort to 

avoid risks. Unless there is convincing new evidence to demonstrate that health 

related behaviour is voluntary, it is not justifiable to penalize potential patients, who 

have taken risks. These people should be treated on the NHS, regardless of their 

former lifestyle, except in those individual cases where lifestyle has adversely affected 

the probable clinical effectiveness of treatment. 
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