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Individual Responsibility, Justice and Access to Health Care

Abstract

The aim of this thesis is to examine whether it is morally defensible to use
lifestyle as one of the criteria for rationing health care. I argue that it is not
justifiable to use former lifestyle to select patients for treatment.

Chapter one outlines the principles of the NHS and discusses the reality of
rationing in health care provision in Britain. I maintain that there is a prima
Jacie legal and moral right to health care and explore whether this right
imposes a responsibility on individuals to maintain a healthy lifestyle.

Chapter two cnitically examines some of the criteria, which are used to ration
health care. Government policy documents, such as ‘The New NHS: Modern.
Dependable.’ (Department of Health 1997: 13) suggest that patients should be
treated “according to need and need alone.” I argue that the concept of
medical need 1s indeed one of the proper criteria for the distribution of medical
resources. However, 1t 1s not the only relevant criterion and should be
considered along with other factors such as patient choice, clinical and cost
effectiveness. Other criteria including age and lifestyle may also be relevant,
but 1n so far as they affect the probable clinical outcomes of treatment.

Chapter three clarifies some of the contemporary approaches to distributive
justice and explores their implications for the allocation of health care between

individuals. I suggest that an eclectic approach should be adopted where
constderation is given both to promoting individual choices about lifestyles
and protecting the welfare of the community. None of these theories of justice
suggest that taking lifestyle into account when allocating scarce resources

must be unjust.

Chapter four investigates whether individuals should be held responsible for
their lifestyle. I argue that some health related behaviour is voluntary and
therefore people might be held responsible for the consequences of their
behaviour. However, in many cases health related behaviour may not be
voluntary, because it may have been unduly influenced by factors beyond the
control of the individual. Even if it 1s voluntary, 1t may be justifiable or
excusable in some cases. I discuss whether risk takers deserve any blame, and
maintain that withdrawal or delay of medical treatment as a punishment for

former lifestyle 1s always wrong.

Chapter five argues that it is essential for health care professionals to inform
people of risks to their health. This does not interfere with their liberty, and
allows them to make choices based upon their own values. I also examine
whether 1t is justifiable to use more coercive strategies, such as persuasion,
manipulation and legal prohibition in order to encourage people to maintain a

healthy lifestyle.



Chapter six argues that it is not possible to implement a policy to ration health care
partly on the basis of lifestyle in a fair way. I propose an alternative policy, which
Involves taxation on certain products associated with risk. Chapter seven examines a
variety of cases of rationing based on lifestyle. I conclude that rationing according to
tormer lifestyle is not morally defensible.
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Chapter One

THE NATIONAL HEALTH SERVICE: PRINCIPLES AND REALITY

1.1  The principles of the National Health Service

1.2 Rationing and priority setting

1.3  Examples of rationing in practice

1.4  Isrationing of health care inevitable?

1.5  The night to health care

1.6 Do individuals have a responsibility to maintain a healthy lifestyle?



1.1 The Principles of the National Health Service

The National Health Service in Britain offers medical care to the entire population - a
"comprehensive’ service designed to restore, protect and improve the health of the
nation. According to The National Health Service Bill (1946), all the services, or any
part of 1it, should be available to every citizen in England and Wales, regardless of
ability to pay, age, sex, employment or vocation, area of residence, or insurance
qualification (HMSO 1946). The original Bill implies that there are no limitations on
availability. Certainly, there 1s no suggestion that individuals might forfeit health care,

if they adopt certain unhealthy lifestyles, or indulge in high-risk activities.

Indeed, Aneurin Bevan, the founder of the NHS stated that ‘medical treatment and
care should be made available to rich and poor alike in accordance with medical need
and by no other criteria’ (Ham 1981: 23). Subsequent governments have reaffirmed
these principles. The PatientsJ’ Charter emphasizes that the government believes there
must be no change to the fundamental principles on which the NHS was founded, and
that it should be financed primarily from general taxation (DOH 1992: 4). The White
Paper (1997: 13), ‘The New NHS. Modern. Dependable.’ aiso states that patients in

the NHS will be treated ‘according to need and need alone. !

Nevertheless, the British Medical Association (BMA 2001) states that some form of
rationing is and always has been, inevitable. This report suggests that while public
support for the principles of the NHS remains strong, there iS an increasing awareness
of the difficulties in delivery. Indeed, the review concludes that the concept of the
NHS, as a comprehensive service may have outlived its usefulness, and that treatments
which are judged to be of limited clinical effectiveness, or not cost effective, will
increasingly be excluded from provision. Even if there is an increase in funding, as

proposed in ‘The NHS Plan’ (Department of Health 2000), it appears that rationing of

e ————— -

! The concept of need will be discussed in Chapter 2.2
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health care is a necessity.

In this introductory chapter, I will consider how the objectives of the National Health
Service have been implemented in practice and review current health care provision in
order to determine if the NHS has achieved these objectives in reality. I will clarify
and contrast the terms, ‘rationing’ and ‘priority setting’, and discuss some of the
various mechanmsms of rationing. I will describe some recent examples of rationing in
health care and discuss whether rationing is inevitable in the future. Finally in this
chapter, I will comment on the notion of a right to health care, and make some

preliminary points about the idea that individuals have a responsibility to maintain their

health.

The Royal Commission on the National Health Service was appointed in 1976 to
review the entire service and to determine the best use and management of the financial
and manpower resources. Their report (1979: 9) presents the objectives underpinning
the NHS as follows:

‘Encourage and assist individuals to remain healthy;

Provide equality of entitlement to health services;

Provide a broad range of services of a high standard;

Provide equality of access to these services;

Provide a service free at the time of use;

Satisfy the reasonable expectations of its users;

Remain a national service responsive to local needs.’
Some of these objectives are controversial, lack precision, and may n some cases be
unattainable. For example, it is not clear how strenuously health care professionals
should assist individuals to remain healthy. What responsibility does the professional
have if the patient chooses to partake in activities, which are a known risk to health?

Secondly, there is no guarantee that individuals will be given the health care that they



seek, 1f only ‘reasonable expectations’ will be satisfied. What are reasonable

expectations given that resources are finite?

Nevertheless, these objectives confirm the principles that there should be equity in the
distribution and use of health care, and that the service should be ‘free at the time of
use’ for patients. However, the individual who pays for eye checks, dental care and

prescription charges may question whether health care is really free at the time of need.

The National Health Service and Community Care Act (1990) introduced the concept
of the ‘internal market’ for health - separating the buyers (in the form of District
Health Authorities and G.P. fund holders) and sellers (in the form of hospitals). This
separation made decisions about funding, and the provision of services, more explicit
and amenable to public scrutiny and there was correspondingly a raised awareness

about the provision, or perhaps more importantly the lack of provision, of health care.

The 1990 Act did not change the legal obligations imposed by the National Health
Service Act 1977. The Secretary of State still has a duty to continue the promotion of
a ‘comprehensive health service’ ‘to such extent as he considers necessary to meet all
reasonable requirements’ (Newdick 1993: 54). The precise meaning of “all reasonable
requirements,” as determined by the Secretary of State, remains controversial. A
number of well-publicized cases, where patients have sought treatment on the NHS

and have been denied their demands, have illustrated the potential conflict and differing

perceptions about what should be classified as a health care need.’

e

2 Weale S. ‘Age blow to childless seeking IVF.” The Guardian October 18, 1994. Thus article
describes the case of Julie Seale who was denied in vitro treatment on the NHS because she was

deemed to be too old at 36. Also sce Redmayne S. Klein R. ‘Rationing in practice: the case of in
vitro fertilisation.” British Medical Journal 1993, 306, 1521-4. Also see Entwistle V.A. Watt I.S.

Bradbury R. Pehl L.J. ‘Media coverage of the Child B case.” British Medical Journal 1996, 312,
1587-1591.




The concept of rationing was not apparent in the original White Paper of 1944, rather
the reverse: ‘the proposed service must be comprehensive in two senses - first that it is
available to all people and second, that it covers all necessary forms of health care’
(CMD6502 1944: 9). Nevertheless, the Royal Commission (1979) recognizes the
impossibility of meeting 'all' demands for health care and has accordingly modified its
stated objectives to provide a ‘broad range of services.” Health promotion, disease
prevention, cure, care and after care would be included. However, the Report

_ acknowledges that the financial resources available to the NHS are finite and there is a
need to set priorities for the allocation of health care resources. ‘It 1s misleading to
pretend that the NHS can meet all expectations. Hard choices have to be made. Itis a

prime duty of those concerned in the provision of health care to make 1t clear to the

rest of us what we can reasonably expect’ (CMND 7615 1979: 11).

While the Royal Commission of 1979 acknowledges the need to set priorities in health
care provision, there appears to be a reluctance to accept the notion of rationing.
Politicians tend to avoid discussions about the reality of rationing and prefer to talk
about setting priorities in health care (Bottomly 1994: 338; Milburn A. 1997).
Regardless of the adopted terminology, the difficulty of making choices about who
should be treated in health care is well recognized:- ‘Unfortunately there is no
universally acceptable method of apportioning the limited health resources available to
the NHS between different possible users and services’ (Royal Commission on the

National Health Service CMND 7615 1979: 52).

The explicit acknowledgment of priority setting or rationing in health care would
represent a fundamental change in the principles of the NHS. However, the principles
of the NHS do not suggest that patients have the right to any specific treatments on the
NHS. Rather it appears that politicians, managers and doctors can decide which

treatment (if any) is offered to the patient, within the constraints of the available



resources. While there is no recognition of rationing in any form within the recent
government policy documents, and some politicians deny that rationing exists, the
reality of practice and the experience of both health care professionals and their

patients may be very different.



1.2 Rationing and Priority Setting

According to Klein, Day and Redmayne (1996 7), ‘rationing’ is a word, which
conveys a sense of proportionality — dividing scarce resources in a fair way so that
everyone recetves what is deemed to be their share. This notion of rationing was
evident in the Second World War when limited supplies were rationed in Britain to
promote the equitable distribution of food in order to meet everyone’s basic nutritional
needs. Rationing can take place in any situation where there is demand and a
corresponding scarcity of resources so that decisions about distribution have to be

made. Health care, higher education, housing and welfare services are all subject to

current rationing in the United Kingdom.

Rationing in the health service is said to involve ‘the denial or dilution of something
that 1s potentially beneficial to the patient: he or she is getting less in the way of
treatment than might be thought desirable in a world with unlimited resources.” (Klein,
Day and Redmayne 1995: 770). Rationing takes place in circumstances where

provision 1s constrained by considerations of cost and /or limited facilities such as

specialist staff, diagnostic equipment, operating theatres or organs for transplantation.

Priority setting, a phrase often adopted by politicians (Bottomley 1994: 338), implies
that services are available for everyone, but some will be treated betore others. The
idea of prioritization is not new and both in wartime conditions, and 1n major
accidents, triage is operated as a form of priority setting. Resources may be diverted
towards those most likely to survive, those in immediate danger, and those who may
be able to assist others. Virginia Bottomley (1994: 338) states that the government
has a legitimate role to play in setting priorities for the health service, but denies that
rationing is a reality: ‘As everyone is covered by a universal and freely available health

service the problem is one of setting priorities rather than sharing out resources.’



However, the distinction between rationing and priority setting may be blurred since a
particular treatment may be given such a low priority, that in reality it means that
nobody will receive the treatment, and it is in effect withdrawn. Alternately, patients

may be placed on a waiting list, which is so long that in practice they will never reach

the top and in effect treatment is denied at the time of need.

Klein et al (1996:7) suggest that the term rationing' should be reserved to describe ‘the
process by which resources are allocated to individuals at the point of service or
programme delivery.” This notion is distinguished from ‘priority setting’ which is used
to describe the process of setting the budgets for specific services at government or
departmental level. This contrast is sometimes made by reference to microallocation
and macroallocation of resources (Daniels 1985:1), where decisions at the macro level
determine what kinds of health care services will be provided, who will deliver them
and how they will be financed. It is misleading to draw a sharp dividing line between
macro and micro levels of decision making, because professionals making choices
about which patients should be treated, (microallocation), are obviously influenced by

the overall institutional policies and macroallocation of resources.

In this thesis, I will adopt the term ‘rationing’ because I shall be concerned mainly with
decisions about which individual should be treated, when it 1s not possible to treat
everyone, with the treatment of first choice, because of limited resources. In essence, 1
am concerned with the micro allocation of health care resources and those decisions
made by health care professionals about which patient is given scarce resources. I will
explore whether it would be justifiable to allocate, or withdraw, health care to a

particular patient partly on the basis of his or her previous lifestyle.

There are various forms of rationing evident in practice. Health care provision can be

rationed by delay, as in the case of waiting lists, or by denial, as in the case of refusing



treatment - such as removal of tattoos, or surgery for varicose veins. Individuals can
be refused treatment, because of their age or lifestyle, either explicitly, or implicitly -
when doctors refer patients to other agencies, such as social services. Alternately,

people can be deterred by delays in seeing the doctor of their choice. by waiting times

at clinics, or by difficult journeys.

As already noted, (page 4 footnote 2), rationing may occur by excluding particular
treatments, or refusing to treat certain medical conditions. This form of rationing has
been tried and tested in the American State of Oregon, where medical services
available on Medicaid are rationed according to a formula, which takes account of the
public perceptions of the relative worth of each treatment (Dixon Gilbert Welch 1991:
891). If a treatment is below the so-called ‘funding line’ it is simply not offered on
Medicaid. Such a policy does not discriminate between identified individuals and does
not explicitly make judgements about the worth, lifestyle or desert of any particular

person. However some of the Oregan preferences do seem to reflect popular antipathy

for the undeserving ill such as alcoholics and the promiscuous.

While these examples of rationing restrict access to services, rationing can also take
place by ‘dilution” where a poor quality of service is offered. For example, the number
of qualified staff is reduced, the environment is poor, the number of investigations is
limited,” and the quality of care does not reach an acceptable standard for either staft
or patients. Such conditions have sometimes been evident in the so-called Cinderella
services for the long-term elderly and those with learning disabilities, mental illness and
physical disability. Klein (1998) suggests that dilution of services may be the most

prevalent form of rationing. Patients can be prevailed on to accept alternative forms of

3 Hanratty et al (2000) found that women admitted to hospital for acute myocardial infarction would
be recommended for fewer investigations than men who have heart attacks and were less likely to be
given the most effective drugs. The authors suggest that the reason is that women who have heart
attacks tend to be older than men who are treated for similar conditions. Nevertheless, the difference

in age does not justify withholding of appropriate diagnostic tests and treatment.
9



treatment rather than their preferred option, and doctors can prescribe second choice
drugs in order to reduce expenditure, and use the best only if they fail (Newdick 1995:

278). For example, people with schizophrenia could be denied modern drugs as a first

hine treatment, unless they have already suffered unacceptable side effects or failed to

respond to traditional therapies (Donnelly 1999: 8).

Other distinctions between methods of rationing should be noted. There is a difference
between allowing only certain people to gain access to medical care as compared to
the scenario where everyone is offered a limited amount of medical care. This may be
illustrated by analogy to alternative car parking policies. The policy may allow certain
people, for example, only employees of the tirm, to park, or it may allow anyone to
park, but only for a limited time. This distinction may not always be relevant in health
care provision because medical treatment does not come in easily divisible units; If
cardiac surgery is proposed, it makes no sense to suggest the patient is not entitled to
blood transfusions or an intensive care bed for more than two days. But for women

who are receiving infertility treatment, it is possible to allow everyone access but only

for two attempts at IVF or GIFT.

10



1.3 Examples of rationing in practice

While we may be reluctant to implement any rationing in health care, it appears to be a
reality in the NHS. The British Medical Association (1993 299) states unequivocally:
'In practice rationing of health care has always existed within the NHS, although
rationing decisions have frequently not been taken openly.’ All health care
professionals are involved in decisions about resource allocation, because ‘resources’
are not just a matter of limited budgets, but include the allocation of time, skills and

other medical facilities, such as specialist equipment and beds.

For example, the individual practitioner must decide on competing demands for health
education, psychological support, physical care and giving information regarding the
possible treatment options. Most people working in the NHS will recognize, (and
complain bitterly) that their time 1s limited, so that they must identify priorities and

make choices between the various therapeutic roles, skills and possible interventions;

and further, between difterent patients.

If a nurse decides to spend half an hour talking with bereaved relatives this may result
in delaying or sacrificing a teaching session about a healthy diet for another patient.
Doctors who allocate an intensive care bed or operating theatre to one patient know
that this may mean that the treatment for another will be delayed or denied altogether.

Hence, all health care professionals take decisions concerning resource allocation and

rationing.

There are several anecdotal accounts and reports in the media, which suggest that

patients are not offered treatment on the NHS, which they desire and which might be

beneficial for them, because of limited resources. In March 1995, there was

11




widespread media coverage concerning Child B (Jaymee Bowen)* who was denied
further treatment for leukaemia by Huntingdon Health Authority. Patients who are in
severe pain and have to wait for several months on the waiting lists for hip replacement

operations, and people with multiple sclerosis who are not prescribed interferon beta

(Dyer 1997), may know that rationing of health care provision is a reality.

There 1s also anecdotal evidence that rationing according to age is practiced in the
NHS. Whttield (1999: 10) suggests that in-vitro fertilization is funded according to
age, with one health authority restricting funding to those aged 35, no older and no
younger. Old age is also cited as a criterion for rationing. Elderly patients may be
admitted to general medical wards rather than coronary care units following cardiac
problems. This may be a form of rationing by dilution, where an inferior service is
offered to some patients. There are also suggestions that surgery may be delayed or

even denied for elderly patients (Dinsale 1996).

Age Concern state that one in twenty people over the age of 65 have been refused
treatment by the NHS, and in a survey conducted for the charity, many people
suggested that they had noticed that their treatment was different following their 50th
birthday (Beecham 1999: 1095). Bowling (1999: 1353) presents evidence that there is
widespread ageism in cardiology with older patients receiving fewer life enhancing
investigations and interventions that the younger population. Young Robinson and
Dickinson (1998) present evidence that rehabilitation for older people is disorganized
and inadequate despite clear guidelines about best practice. Grimley Evans (1997
115) states that older people are discriminated against in the NHS and continue to be
offered inadequate or second- rate treatment simply because they are old. New and Le

Grand (1996) also describe a case where a 73-year old man was denied physiotherapy

because he was over 63.

1 Qee EntwistleV.A. Watt I.S. Bradbury R. and Pehl L.J. Media coverage of the Child B case British

Medical Journal 1996, 312: 1587-91
12




In addition, despite the claim that the NHS offers equahty of geographical access, it is
well documented that there are wide variations in the availability of services in the
different geographical regions and trusts, which is unrelated to the diﬂ‘eﬁng needs of
the population. Some health authorities have identified particular services, which they
will not purchase, including GIFT and IVF for fertility (Redmayne Klein 1993:
1521). Treatments such as tattoo removal, reversal of sterilization / vasectomy,
cosmetic surgery, and gender reassignment surgery have been removed from NHS
provision in a few areas (BMA 1995: 8). These are clearly examples of denying

particular services on the NHS, even though patients may demand such treatments, and

indeed might benefit from them.

The government recognizes that there are major variations in health services between
different areas: for example the level of cervical screening, and mortality from
carcinoma of the colon show substantial differences between health authorities
(Department of Health 1997). In addition, Bellis, McVeigh and Thomson (1999) have
shown that the chances of dying from AIDS depends largely on where the patient lives,
as funding per person treated varies significantly. It follows that the availability of
treatments varies and this has an impact on the morbidity and ultimately the mortality

of patients.

Other health authorities avoid explicit rationing by denial or exclusion, preferring to
adopt a vague and less controversial form of rationing where certain services and
procedures would be given a low priority in resource allocation. Within the limited
budget, clinicians can decide whom to treat, and how and when to treat, according to
their own criteria. Such criteria may not be made explicit, and may be concealed by
the suggestion that treatment is ‘not clinically indicated’ for the patient (Hope,
Sprigings and Crisp 1993: 379). Public discussion about the problems associated with

limited funds and resources can therefore be avoided.

13



1.4

Is rationing of health care inevitable?

Prior to any discussion about the just criteria for distinguishing between individuals, in
the allocation of scarce health care resources, we should ask if rationing in the NHS is
inevitable? Will resources for health care provision always be limited, and will
demand continue to rise? Perhaps it would be possible to increase the budget for

health care, or manage a more efficient service, so that people could be treated

according to their needs and demands?

I will suggest that rationing in the NHS is inevitable. Even if an increased proportion
of the government's budget is allocated to the NHS, it would still be necessary to
refuse certain treatments to some patients, treatments from which they might benefit.
This does not mean that rationing is desirable, but I will argue that the demand for
health care will continue to rise, despite a more efficient service, and a more effective
health education and promotion programme, which may improve the general health of
the nation. Secondly, I will argue that resources available for the NHS will always be

restricted, however eflicient the service and whatever the financial economy of the

country.

Rationing has been evident since the formation of the NHS, and was clearly
acknowledged by the Royal Commission on the National Health Service (1979: 51)
‘The demand for health care is always likely to outstrip supply and the capacity ot
health services to absorb resources is almost unlimited. Choices have therefore to be
made about the use of available funds and priorities have to be set.” The Royal
College of Physicians (1995: iv) are in agreement that not all public expectations can

be met within the NHS so that choices will have to be made.

Klein (1989: 182) predicts ‘with absolute confidence’ that the NHS will continue to

14



generate more demands on the political economy. He writes: ‘Even if the limitations
of medical technology in curing disease and disability are now becoming apparent,
there are no such limitations on the scope of health services for providing care for
those who cannot be cured. Even if policies of prevention and social engineering were
to be successfully introduced, their very success in extending life expectancy would
create new demands for alleviating the chronic degenerative diseases of old age. In

short, no policy can ensure that people will drop dead painlessly at the age of 80, not

having troubled the health services previously.’

Thus presents a peculiar irony in that the very success of medicine to prolong life
expectancy results in a greater demand for services and associated increased costs to
meet those demands. Simply expressed - when people live longer they require more
health care because there is a higher incidence of chronic disease in old age. Chronic
1llness 1s not susceptible to cure, but demands on going care and support, with
associated financial costs. While the maximum human life span has not changed
significantly - people do not live much after 100 years - there is a notable increase in
the average life expectancy of both men and women in the developed countries. The
demographic change resulting from an ageing population has undoubtedly been a
major cause in the increased demand for health care this century. Population

projections for the future suggest that an increasing elderly population (Khaw 1999)

will compound this 1ssue.

The rise in demand for health care also results from a greater public awareness of
possible medical treatments. The NHS was founded prior to the development of
highly sophisticated technical care such as life support machines, renal dialysis or
transplantation and there are now a variety of treatment options for many conditions.
New and expensive drugs, such as A.Z.T. and other immunosupressive drugs, both for

preventative medicine and treatment, have been marketed and beneficial results are

15



widely proclaimed by the media. Public expectation has changed accordingly; Mason
and McCall Smith (1994: 248) claim that the choice of treatment is Increasingly

influenced by patient's demands with a proportionate erosion of the doctor's clinical

discretion.

In addition, health care needs are not static, but evolve as new technology and
environmental factors develop. The expectations of the public, and the demand for
new forms of treatment and drugs are increasing. Disease itself changes as illustrated
by the development of AIDS and varient Creutzfeldt-Jakob disease. Dubos (1968: 7 5)
states: ‘It 1s a dangerous error to believe that diseases and suffering can be wiped out
altogether by raising still further standards of living, increasing our mastery of the
environment and developing new therapeutic procedures. The less pleasant reality is
that, since the world 1s ever changing, each period and each type of civilization will
continue to have 1ts burden of disease created by the unavoidable failure of biological

and social adaptation to counter new environmental threats.’

Increasing demands and costs in the NHS are reflected in the available international
data. Brody (1992: 10-11) provides evidence from the OECD (Organisation for
Economic Co-operation and Development) to show there has been substantial growth
in health cafe expenditure throughout all of the developed countries during the last
twenty- five years.” This rise has happened independently of whether the country has
had a privately owned health care system, or primarily government owned system,
such as the British NHS. In response, a number of countries, including the

Netherlands, Scandinavia, New Zealand, Sweden and Israel have discussed explicit

—————

> Doyal (1995: 281-282) questions whether the demand for healthcare resources really will continue to
increase. He suggests that if steps are taken to minimise waste and rule out the provision of futile
treatment, then predicted demand may not increase. In addition, he suggests that extra funding for

health care could be found by increasing the allocated percentage of the gross national product and
consequently a greater proportion of needs could be met. Nevertheless, he states that in the real world

there is likely to be a significant gap between funding and resources to meet medical need. He
concludes that rationing in health care is therefore inevitable.

16



policy options for rationing of health care resources.®

In summary, it appears that the demand for health care will continue to rise, and yet

resources are finite and there will always be a limit to the provision of health care, both

financially, and in respect to available skills, qualified staff and resources such as

organs for transplantation. It is important to recognize that the NHS has to compete
with other public sector services for its share of available funds. Those who claim that
the budget for health should be increased according to demand, because health is a
‘basic need,” must accept such a decision will inevitably lead to a reduced budget for
such services as education, housing and social services. These services also meet the:

‘basic needs’ of the population, and undoubtedly affect the health of individuals.

It 1s stating the obvious to say that good health and the absence of disease do not
depend solely on the health service. Rather 1t appears that good health will depend
upon a variety of factors such as environmental conditions, housing, relevant education
and the promotion and availability of a healthy diet and lifestyle. Hospitals and the
acute health services are only required as a last resort when the individual is no longer
healthy. Indeed the majority of determinants of health such as lifestyle, genetic
makeup, social and environmental conditions are not influenced by interventions

currently available from the acute sector of the NHS.

It is relevant to note that perhaps the greatest influences on the health of the nation
have arisen from policy changes outside the NHS. For example: The 1848 Public
Health Act introduced the provision of adequate water supplies and sewerage systems,
which resulted in a dramatic reduction of infectious diseases, such as cholera and
typhoid, at a time when the medical profession were virtually powerless to intervene

(Ham 1992: 7). The Chief Medical Officer, Kenneth Calman (1994 7 1) states that the
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6 Coulter and Ham (2000) discuss these options. Holm (1998) describes the process of rationing in

Scandinavia. Chinitz, Shalev, Galai and Israeli (1998) discuss the policy in Israel.
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funding of utilities such as transport, police, education and the environment may have a
more 1mportant impact on health than spending on health care. The financial allocation
of resources to health must, therefore, be considered in the light of the competing

claims between various sectors of public expenditure.

In conclusion, the resources available for the NHS will always be restricted since there
must be a balance between the various competing needs of the community, including
education, housing, transport and sport. The obligation by the government to provide
health care must, therefore, be seen within the context of other basic rights, obligations
and values (Brody 1992: 14). It remains an essentially political decision to determine
what share of the national resources should be allocated to health care, but there will

always be a gap between the demands for health care and the available resources, and

hence there will always be rationing.
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1.5  The Right to health care

Legal rights are justified claims based upon the principles and rules established in the
prevailing legal system. If the law changes then the associated legal rights will change
accordingly. The Human Rights Act came into full effect on October 2, 2000
throughout the United Kingdom, and states that all courts must give effect to the
provisions of the European Convention of Human Rights. This means that for the first
time, British people will have the right to enforce a range of civil and political rights in
their own courts, rather than having to present their cases to the European Court of
Human Rights in Strasbourg. Among the rights included are the right to life, respect
for private and famuly life, and the right to freedom from inhuman and degrading
treatment. Dyer (1998: 1339) states that ‘implementation of the act 1s certain to bring
issues of NHS resources and healthcare rationing to the fore.” For example, it 1s
possible that patients who are denied treatment on the basis of cost may invoke nght to

lite arguments.

However the ‘right to health care’ has not been recoghized by the legal system 1n this
country, since legal rights to health care within the NHS usually take the form of
general statutory duties, rather than individual entitlements. The National Health
Services Act, 1977, Section 1 (1) states that: ‘It is the Secretary of State’s duty to
continue the promotion in England and Wales of a comprehensive health Service
designed to secure improvement -

(a) in the physical and mental health 'of the people of those countries and

(b) in the prevention, diagnosis and treatment of iliness, and to provide or secure the

effective provision of services in accordance with this Act.

The Act, Section 3 (1), further implies that the Minister has a duty to provide services

to such an extent, as he considers necessary to meet all reasonable requirements. The
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Act does not, therefore, establish an absolute right to health care for individuals
according to their perceived requirements. This has been confirmed in the courts

where judges have upheld the decision of certain trusts / health authorities not to treat

patients according to their demands or their parents’ demands.’

People in England and Wales do have a legal right to the provision of ‘free’ health care
(more accurately described as taxation financed), but the precise nature and level of
this entitlement is indeterminate.” This right implies a duty on some agency of the
government to act, namely the NHS, rather than a duty on any particular individual. In
other words, the legal right to health care is a claim right ~ against the state rather than
a right against fellow citizens. An unconditional right to health care does not exist
because health care professionals decide which treatments are effective and which will
meet the clinical needs of patients. According to current legislation in England and

Wales, there 1s no individual right to a specific procedure, or to its delivery at a stated

time and / or place (Dyer 1987: 1554).

‘The Patient’s Charter’ (Department of Health 1991) sets out the rights and standards
that everyone in Britain can expect from the NHS. These include the right “to receive
health care on the basis of clinical need, regardless of the ability to pay; to be
registered with a GP; and to receive emergency medical care at any time,” amongst a
total of seven existing rights and three new rights. Montgomery (1997: 60) states that
this Charter does not create legally enforceable rights, but that they may be enforceable

where they are already recognised in law. However, ‘The Patient’s Charter’ (1991

.
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” For example see the case of Jaymee Bowen in Entwistle et al (1996) |
8 Newdick (1993) discusses the legal rights of patients following the National Health Services and

Community Care Act 1990. -
9 Lockwood (1981: 150) adopts the terminology of claim rights and libertics: a clauq right lmposes an
obligation on others to behave 1n certain ways and provide a ‘service’. In contrast, liberty rights |

imply that individuals have the freedom to act in certain ways if they choose and others should refrain

from interference. The supposed right to freedom of speech is a liberty right: individuals can
normally express their views and others should allow them to do so. (There is no obligation on others

to listen.) -



19) requires all health authorities to publish information about their performance in
relation to these rights and standards, and establishes a procedure for complaints, if

individuals feel that they are being denied any of their Charter rights.

The notion of some kind of legal right to health care is a relatively recent concept,
which has only become a practical reality in the United Kingdom with the creation of
the NHS. This service was established at a time in the history of medicine when great
achievements had been recognised: antibiotics and infection control had made a
significant difference to both the quality of life and the expected quantity of life. There
was no anticipation of the acute and highly specialised care with the associated soaring
costs, which have subsequently been developed. Hence the NHS was created at a time
when beneficial outcomes could be achieved at reasonable cost and it was feasible to

think of a legal right to health care, which could be met at an affordable cost to society

as a whole.

With the ongoing progress in medical technology and pharmacology and the current
developments in genetics, the concept of a legal right to health care has become
increasingly problematic. In the light of medical knowledge today, the right to health

care must be restricted to a certain standard. It then becomes necessary to determine

what is an acceptable standard of health care provision - a question that continues to

challenge political and philosophical thinkers.

In practice, the extent that a legal right to health care can be honoured will depend
upon the prevailing political priorities and the economic wealth of the community. 1
have argued that rationing in inevitable in the NHS, and that it will not be possible to
provide for the needs and desires of everyone. If the government or designated

institutions (the Department of Health and the NHS) are unable to provide all the
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health care that individuals need, because of limited resources, we cannot say that they

ought to do so.

The extent of the legal right to health care is further confused by the ambiguity of the
term “health’. Health is an exceedingly broad concept, which is notoriously difficult to
define.” Health care may be primarily concerned with the adequate functioning of the
human body: preventing disease, diagnosing illness and providing treatment if needed.
(This might be labelled as the bio-medical model.) However, this approach can be
contrasted with a more expansive and 1dealistic concept of health which 1s reflected in
the World Health Orgamisation definition of health: ‘a state of complete physical,

mental, and social well-being, and not merely the absence of disease or infirmity’

(WHO 1946)."

While the treatment of cardiac angina, broken bones or infectious diseases is obviously
classified as meeting health care needs within a medical model, it 1s less obvious as to
whether preventative medicine, cosmetic surgery, treatment for infertility or indeed
impotence, should be treated as health care needs by the NHS. Consider the example
of breast cancer: while surgery to remove the diseased tissue is uncontroversial, it 1s
more difficult to determine if breast reconstruction should be available on the NHS.
This latter surgery will not contribute to the treatment of the disease, or restore
function, but may contribute to the psychological well being of the woman and her
subsequent rehabilitation. If health is defined in the broader sense, embracing the 1dea

of well being, then breast reconstruction should be available on the NHS. It would

also follow that 2 woman should have access to this type of surgery even if the

e

10 Dipes and Cribb (1993: 3-19) discuss the difficulty of defining health. Further discussion will
take place in chapter 5.1
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reconstruction was not to remedy disease or surgery but solely to rectify personal

preterences about size — assuming that the latter is causing psychological illness

equivalent to that caused by disease.

While the legal rights of patients to health care on the NHS are established in the
current British legislation, some authors'* have argued for a moral right to health care.
This 1s based on the idea that individuals have certain rights, which are intrinsic

entitlements, regardless of what rights are established in the prevailing legal system.

Doyal (1995: 273) has proposed that ‘all humans should have equal rights of access to
health care on the basis of equal needs.” He seeks to justify this claim by suggesting
that ‘physical and mental health are necessary conditions - they are ‘needed’ — for -
optimally successtul social participation’ (Doyal 1995: 275). If people are unable to
participate in normal social interactions, they will be unable to flourish and unable to
fulfil their responsibilities to others in the community. However, Doyal does not
clarify why we should accept that we have a duty to make people optimally successtul
at social participation. Many people choose to withdraw from social participation at

particular times of their lives — following bereavement or the birth of a child.

Doyal (1995) suggests that people should not be denied health care, because physical
and mental health are necessary conditions for becoming and remaining a good citizen
and fulfilling whatever personal potential they may possess. He states that “People
who are less healthy than they might be cannot help others to flourish” (Doyal 1995

275). This suggestion might lead to the unacceptable idea that people with disabilities

or chronic illnesses are not good citizens.

12 Doyal 1995, Daniels 1983, Daniels 1983
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The notion of equal rights of access to health care on the basis of equal needs," as
proposed by Doyal, raises a number of problems. How do you assess needs
accurately? Does the mother with three dependent children need treatment more than
the elderly man who lives alone? If we include the needs of the children for a parent,
then we may meet ‘more’ needs by treating the mother. Can one really compare the
needs ot one patient with another? The stoic person who does not complain about the

ongoing pain may be disadvantaged by any superficial assessment of needs.

Different people will have different priorities: the stiff knee for the ballet dancer may
present an immediate medical need. However, a similar condition may not be a
problem for the more sedate lecturer who chooses to avoid exercise of any sort. Doyal
(1995: 276) admits that he 1s focusing on hospital care and has defined ‘need’ as ‘the
requirement for spectfic clinical intervention to avoid sustained and serious disability.’
Accordingly, resources should be allocated to life threatening conditions and to those
who are at risk of serious and irreversible disability, including those who are suffering
acute pain. Doyal appears to focus on a restricted medical model of health care and he
avoids the wider issues of whether we should promote the health and general well

being of individuals. Elective surgery, cosmetic surgery, and treatment for impotence

would not be a priority, within his approach.

Norman Daniels (1985) has also examined the idea of a moral right to health care. He
argues that the right to health care is derived from the social obligation to guarantee
‘fair equality of opportunity.” He suggests that health care is a special social good,
which should be distributed differently from other kinds of social goods. The
distinction is made because health care meets certain important categories of need:
those that are necessary to preserve ‘normal species functioning.” This 1s a more

modest obligation than that suggested by Doyal, since Damiels (1996 189) writes that

il ———

13 Medical need as a criterion for the distribution of health care will be discussed in chapter 3.1
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‘'we can characterise health care needs as things we need to maintain, restore or
compensate for the loss of normal species functioning.” Since serious impairments of
normal functioning can adversely affect the capabilities of people, they may also impair

the opportunity ranges for individuals as compared with the normal range for society. ™

Daniels uses the term ‘health care’ broadly to include personal medical services and
also preventative medicine and public health. He suggests that it embraces a diverse
set of institutions and therefore the notion of a right to health care can imply a number
of different things — both in regard to the extent of what 1s being claimed and with
regard to the type of justification that it needs. Nevertheless, Daniels (1985: 35)
concludes that ‘we should use impairment of the normal opportunity range as a fairly

crude measure of the relative importance of health-care needs at the macro level.’

Daniels suggests that medical need arises from the loss of normal species functioning
and it follows that health care should seek to treat both physical and psychological
disease or injury, which adversely affects normal functioning. However, I would
suggest that this approach might exclude certain health care provision such as cosmetic
surgery, complementary therapies, breast reconstruction and health promotion. Even
though they go beyond treatment for loss of normal functioning, these interventions
are sometimes provided on the NHS, since they seek to promote the well-being of the

individual Indeed such health care is vitally important within a service, which seeks to

promote the general welfare of individuals.

Daniels (1996: 194) admits that his account cannot resolve all distributive issues 1n

health care and he suggests that other considerations may be relevant, in addition to

maintaining a normal opportunity range. Anyway, Daniels is discussing the

S —
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14 1yaniels recognises that other social conditions can affect opportunity, including lack of education
and/or relevant job training
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macroallocation of resources, while I am interested in the distribution of health care

between individuals — the microallocation of resources.

In conclusion, while the legal right to health care in Britain is reflected in the statutory
duties of the Secretary of State to provide a ‘comprehensive’ and ‘free’ health service
to all, the extent of this right remains controversial. Even if we agree that there is a
legal rght to health care, questions remain about what is included within this right.
The concept of health can be defined from a narrow medical perspective, focusing on
diagnosis and treatment of disease or injury, or from a much broader and more
inclusive approach embracing the well-being of the individual. The claim of a legal
right to health care does not in itself clarify what duties and obligations are implied, or

what services should be available on the NHS, or who should be eligible for care.

Despite the difficulties in determining the extent of a moral right to health care, tor the
purposes of this thesis, I will accept that there is a prima facie right to health care.
There cannot be an absolute right to health care because we cannot meet all claims to
health care, and therefore we cannot say that we ought to meet all claims. The central
question of this thesis is whether individuals can forfeit their right to health care by
their irresponsible behaviour. If nobody has a right to health care this question
becomes meaningless. In the unfortunate situation where it is impossible to treat
everyone, I wish to explore whether it is justifiable to withdraw or delay medical

treatment from those people who have adopted an unhealthy lifestyle, taken risks or

failed to comply with prescribed treatment.
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1.6 Do individuals have a responsibility to maintain a healthy lifestyle?

While the rights of patients have been asserted in ‘The Patients Charter’ (Department

of Health 1991) and have been the focus of debate, there has been little discussion

about any corresponding responsibilities of patients. The existence of rights 1s often
balanced by certain responsibilities, which may impose obligations'’ on the individual.
Indeed the current Home Secretary, Jack Straw,'® states that: ‘The Government’s
objective 1s to promote a culture of rights and responsibilities throughout our society.
This Act’ (The Human Rights Act) ‘will make people more aware of the rights they
already have but also balances these rights with responsibilities to others.” I wish to
examine whether the right to health care imposes a responsibility on individuals to
maintain a healthy lifestyle, either by avoiding known risks or by taking positive steps

to promote their own health.

In Britain, contribution to the NHS is by compulsory taxation and there is a pool of
resources, both financial resources and material resources such as donated organs and
beds. If some people take risks with their health and use more than their fair share of
resources, for self-inflicted illness, then others may be denied treatment. On the other
hand, when people maintain a healthy lifestyle, and lower the incidence of disease and
injury, then those who become ill through no fault of their own, may be able to benetit
despite limited resources. The responsibility to maintain a healthy lifestyle may be
owed to society as a whole because society will have to support those who become 1ll.
Veatch (1981: 276-281) argues that where the need for health care is self-generated,
through behaviour, which puts health at risk, it is not fair to ask society to bear the
extra costs. In the NHS prudent individuals, who take minimal risks with their health,

will subsidise those individuals who continue to pursue an unhealthy lifestyle or

15 1 will use the words obligation and duty interchangeably

16 tited in Home Office Press Office News Release Government to “Bring Rights Home ™ on 2

October 2000 (12/07/00)
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partake in dangerous sports and are subsequently ill or injured. Gutmann (1995: 113)

states that “The medical needs that result from reckless behaviour may be so expensive

to satisty that society cannot then afford to meet the needs of other people who act
responsibly but still suffer from misfortune.’ In this way people who adopt unhealthy

or risky hifestyles may cause indirect harm to others.

It 15 also possible for individuals to cause direct harm to others if they do not look after
their health. When individuals suffer from an infectious disease and fail to take
appropriate precautions there may be risks for others. Similarly, smokers can cause
direct harm to others if there is no way to avoid the effects of passtve smoking. We
have a moral responsibility not to harm others, both in health care and in life generally,
and 1t follows that individuals must take some responsibility for their health and
lifestyle, since self-neglect can adversely affect others. Restrictions on certain types of
behaviour are evident in our current legislation and are justified if there is clear
evidence that harm to others is likely to result. For example, speed restrictions for

motorists will reduce the severity of injury in car accidents and for pedestrians.

Individuals may also have a responsibility to maintain a healthy lifestyle because of
ongoing commitments to particular people. For example, parents may have a special
responsibility to adopt a healthy lifestyle because of their young children."”” When
individuals become ill, or die prematurely, there is a tremendous loss for those who are
dependent upon them. When Alison Hargreaves (Beaument and Douglas 1995: 10)
attempted to climb K2, following her successtul climb on Mount Everest, there were
criticisms and questions in the press following her death. Was she irresponsible to take

such an obvious risk with her health and life, when she had two young children? If

il -
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Y7 Sons and daughters are also expected to be responsible for the care of their aged parents -
particularly in a climate of reducing NHS and social welfare expenditure. It is not clear that the
children of e¢lderly relatives enter 1nto a voluntary agreement to accept this duty, rather the caring role
appears to fall upon them. Hence, Dworkin (1981: 26-31) suggests that responsibility is not always

voluntarily assumed.
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such criticism is accepted, it implies that women have a particular responsibility to
maintain a healthy lifestyle while their children are young and dependent. (At the time
Alison died on K2, two other male British Climbers were swept to their death in an
avalanche, 1n the same range of mountains. Both men had children and yet there were

no questions asked as to whether these fathers should have gone mountaineering.)

There are however inherent difficulties in accepting the claim that we have a
responsibility to maintain a healthy lifestyle. Firstly, there may be competing
obligations, where individuals take risks with their health, in order to fulfil other
responsibilities. For example, firemen or lifeguards may deliberately place themselves
in potential danger in order to rescue those in need. Secondly, the claim that
individuals have a responsibility to maintain a healthy lifestyle does not indicate the
kind of the duty, whether it is only a negative duty not to expose oneself to risks, or
whether 1t 1s also a positive duty to improve health? Does the individual have to
refrain from indulging in certain high- risk activities, or is there also a requirement for
individuals to take active steps in order to maintain their health, including taking

regular exercise, eating a high fibre diet, and putting on sun protection cream?

Positive obligations or duties can be described as those in which the individual should
not merely refrain from acting but should perform certain acts (Fishkin 1982: 8). For
example, you might have a positive duty to get an inoculation before travelling to a
foreign destination, to minimise the risks of potential infection. It is tempting to
suggest that there is a duty to avoid high risk activities,"® which are known to harm
health, such as smoking, parachute jumping and excessive sunbathing, but to deny that

there is a positive duty to take active steps to maintain health. However, the

18 Except when there are conflicting obligations. For example, many people take justified risks_in'
their jobs: the window cleaner may be at risk of physical injury and the pub owner may work within
smoke filled bar and others may just overwork and subject themselves to ongoing stress.
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distinction between positive and negative obligations is not always obvious or clearly

defined, particularly in regard to what is an omission. Does the responsibility to

maintain a healthy lifestyle involve a positive obli gation to take regular exercise and eat

a high fibre diet? Or is this a negative obligation to avoid a sedate litestyle and a low
fibre diet?

The extent of such a responsibility is not clear, and there are limits to what can be
expected of people. For example, the single mother who has little help with child care
may find 1t difficult to partake in regular exercise. Should high-powered executives
give up their stressful jobs and move out of the polluted cities in order to improve their
health? Should people stop using the car and get on their bicycles in order to promote

their health? The responsibility to maintain a healthy lifestyle raises the question as to

how much sacrifice 1s necessary to fulfil the obligation.

Smiley (1992: 255) suggests that our judgements about the scope of responsibilities
will be related to a variety of cultural assumptions about when, and how much,
individuals can be expected to control their own behaviour. In particular, she focuses
on our perception of social roles and communal boundaries. Responsibility for disease
and injury can be assessed against a backdrop of expectations about who can and
should act (or refrain from acting). For example, with the current knowledge of
pregnancy and child development we might expect pregnant women to stop smoking.
Prior to the extensive evidence of the potential dangers to the developing baby, we did
not expect woman to give up smoking during pregnancy, but our expectations of social

roles and responsibilities have changed with time and increased knowledge.

With increasing scientific evidence as to the factors, which contribute to disease
generally, and in particular heart and vascular disease, we might expect individuals to

modify their behaviour accordingly. The iliness, which may result, 1s a harm that
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aftects not only the individual, but also their close community and members of their
family and friends. Can people expect support from others and from limited health
care resources, if they do not demonstrate responsibility to maintain a healthy lifestyle,
avold known risks and co-operate with advice and treatment from health care

professionals?

Recent government documents emphasize the importance of individual responsibility:
‘individuals .. have a responsibility for their own health. Everybody should try to look
after themselves better, by not smoking, taking more exercise, eating and drinking
sensibly’ (Department of Health 1999: vii). There is also recognition that improving
health 1s not solely an issue of personal responsibility, rather it is a balance between
what individuals can and should do and wider factors such as air pollution,
unemployment, low wages, crime and disorder, and poor housing. Nevertheless, the
proposals to improve the health of the nation and achieve the set targets in key areas
rely partly on what the individual can do. ‘Individuals are central to our new vision for
better health. People need to take responsibility for their own health — and many more
are doing so. There is a new and clear realisation that individuals can improve their

health, by what they do and the actions they take’ (Department of Health 1999: 8).

There is no suggestion here that individuals who do not take responsibility for their
lifestyle should forfeit the right to health care. However Emson (1992: 10) suggests
that ‘we have arrived at the point when each statement on righté in relation to health
care must be accompanied by considerations of duties and responsibilities.” It follows
that we might wish to explore whether priority should be given to those individuals
who have maintained a healthy lifestyle, when choices have to be made between
patients for scarce resources. There are two distinct reasons for prioritizing the

prudent individual: F irstly, it may seem only fair to prefer those who are not at all to

9 K ey areas include cancer, coronary heart disease and stroke, accidents and mental health -
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blame for their illness or injury and secondly, 1t may encourage people to be
responsible and hence save resources for those whose illness/ injury are undeserved ”
Hence, individuals who continue to abuse their health and 1gnore advice about how to

prevent disease and injury may have a weaker claim to limited resources.

However, before accepting that the responsible individual should be given preference
In access to scarce medical resources, we should consider some preliminary questions.
Which criteria could be used in practice to determine who should be treated, when it is
not possible to treat everyone? Which criteria should be used? I wish to consider
whether 1t would be justifiable and fair to use medical need, clinical and cost
effectiveness, age, as well as desert, both for those who are chosen, and for those who

are denied the first choice of treatment. This discussion will take place in chapter two

In chaﬁter three, I will examine some of the various theoretical accounts of distributive
justice in order to determine if any of these enable us to establish a fair way to allocate
scarce health care resources between patients. In chapter four, I will turn to other key
questions for this dissertation: Do people make voluntary choices about their lifestyle,
and does it make sense to hold them responsible for their health-related behaviour? In
chapter five, I will examine what actions the government and health care professionals
should take when trying to persuade people to adopt a healthy lifestyle? I will then
examine some pragmatic problems inherent in any policy, which allocates health care

resources according to the lifestyle of the individual. Finally, I will review some case

studies where rationing according to previous lifestyle has occurred.

L

0 However, people who do not change their behaviour because of the fear of becoming ill or injured
may be unlikely to change their behaviour because of the threat of withdrawal of medical care. They

may be unconcerned about their future generally 3;1;1 live for the immediate thrill.



Chapter Two

RATIONING SCARCE RESOURCES IN HEALTH CARE - AN
EXAMINATION OF THE POSSIBLE CRITERIA

2.1 Cntena for rationing 1n health care

2.2 Medical need

2.3 Patient Desire

2.4 Clinical and Cost Effectiveness

2.5 Age

2.6 Waiting lists and lotteries

2.7 Desert

2.8 Conclusions
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2.1 Cnriteria for rationing health care

In this chapter, I will examine a number of criteria, which could be used to allocate
scarce resources in health care, including medical need, patient desire, clinical and cost
eftectiveness, age, waiting lists, a lottery system and desert. I hope to demonstrate
that a pluralist approach should be used in decisions about which patient is treated. 1
will argue that some criteria including medical need, clinical and cost effectiveness, and
patient desire are directly relevant to these decisions. In addition, lifestyle and age may

be indirectly relevant if they affect the probable clinical outcomes of treatment.

[ have argued that rationing is inevitable within the NHS, where rationing is defined as
the withholding, or delaying, of beneficial treatment primarily because of limited
resources. In health care, the issue is not whether to ration, but how to ration fairly.’
It 1s therefore desirable to examine the various criteria on which rationing decisions
have been made, and could be made, in order to determine if they would be fair both to
patients who are given the treatment of first choice, and to those who are not. It might
so happen that there is a just and workable way to distribute limited resources, that
does not take into account previous lifestyle and behaviour. However, there may be
no simple criterion on which to allocate limited resources and it may therefore, be
justifiable to adopt an eclectic approach, using a number of variables, including even

lifestyle, in order to choose which patient should be given mited resources.

This discussion presupposes that every effort has been made to raise extra resources,
either by increasing the overall allocation to health care provision, or by improving the
efficiency of the service. While the NHS White Paper (1997: 13) suggests that
patients in the NHS will be treated ‘according to need and need alone’, 1t appears that

a variety of critera are, and have in the past, been adopted in practice.

rHun‘[er D.J. Rationing Health Care: the Political Perspective In British Medical Bulletin 1995, 51
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2.2 Medical Need

The White Paper, ‘The New NHS. Modern. Dependable’ (1997: 13) states that
patients in the NHS will be treated ‘according to need and need alone.’ Many doctors,
according to Gillon (1985: 95) prefer ‘medical need’ as the criterion on which to
decide who should be treated when resources are limited. Since it makes no sense 1o
treat people unless they have a medical need, it is surely a relevant and appropriate
criterion on which to allocate health care. However, I suggest that ‘need alone’ is not

suflicient to determine which patient should be treated, when not everyone can be

treated.

Firstly, I have proposed that it is not always possible to treat everyone according to
their needs because of limited resources (Chapter 1. 4). Secondly, it may not be
reasonable to treat everyone according to their needs. The capacity of modern
medicine to preserve life is so great today that intensive care beds and technological
treatments could use vast amounts of both financial and staffing resources, to the
detriment of other welfare needs of society. Excessive spending on health may reduce
the available resources for education, housing and safe transport, all of which may

impinge on the health and well being of individuals.

Thirdly, in the area of health care, where there are ongoing innovations and new drugs
become available, it is difficult to determine the scope of medical need. Mason and
McCall Smith (1994: 257) describe need as an ‘imprecise’ and “elastic’ concept. It 1s
not, though the concept that is imprecise — but rather what things fall under it.
According to Daniels (1981: 158) health care needs encompass ‘those things we need
in order to maintain, restore or provide functioning equivalents (where possible) to
normal species functipning.” Consider the dithiculty of applying this definition to

determine what counts and what does not. For example, do treatments for infertility,
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complementary therapies, lifestyle drugs, and certain psychiatric drugs satisty medical
needs or are these treatments merely a response to patients' desires? If these broader
needs are included as medical needs, it will be impossible to meet them within the
existing budget for health. Further criteria will be needed to determine which

treatments should be offered.

Finally, if the NHS is committed to allocating treatment according to need and need
alone, how should decisions be made between patients who have similar needs? Can
one assess patients according to the seriousness of their needs, or the immediate threat
to lite? This would favour the allocation of resources to those patients who need life
saving treatment, with an associated loss for other areas of care. Even if need is acute,
should medical treatment always attempt to meet critical life threatening needs in order
to prolong life, or does this depend upon other factors such as the predicted outcomes,

clinical and cost effectiveness and potential quality of life for the patient?

I suggest that need cannot serve as the only criterion in distributing limited medical
resources be<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>