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ABSTRACT

The purpose of this thesis is to determine whether
the Registered Land Act 1963 of Kenya has established
an effective system of law and practice governing
titles to land registered under the Act. Several key
issues are addressed. First, how effective has been
the process of land adjudication which brings onto the
register land that was formerly subject to customary
law; moreover, how successful has been the process of
converting land that was subject to one of the pre-
existing systems of registration. Secondly, how
effective is the conveyancing machinery provided by the
Act. Thirdly?;%he rights of registered proprietors,
including those registered jointly or in common, as
well as persons with third party interests in land
adequately protected by the Act? Fourthly, to what
extent have the provisions of the Magistrates’
Jurisdiction (Amendment) Act 1981 undermined the
provisions of the Registered Land Act 19632

In answering these questions the relevant
provisions of the Registered Land Act 1963 are compared
with those of the English Land Registration Act 1925.
This thesis considers the extent to which judicial
interpretation of the provisions of the Land
Registration Act 1925 can assist in solving some of the
problems created by the provisions of the Registered
Land Act 1963. It is contended that the Registered

Land Act has failed to provide a truly effective system

of registered land.
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Chapter One

INTRODUCTION

I. Background

"Are we encouraging the registration of titles
under the Acts of 1875 and 18797 Well, what do
you think? Are we likely to do anything that
would bring about professional suicide? Don’t you
understand that when once a title is registered as
’absolute’ all future conveyances will be effected
without the aid of a solicitor ... No, no; we are
doing our level best to thwart registration of
title ... And if the registration of title in the
present compulsory area is made as inconvenient,
troublesome and expensive as possible, there will
be little likelihood of the area being extended.
Our view is, that every solicitor owes a duty to
the profession, and also to the public, to throw
every obitacle in the way of registration of
titles."

The welcome that was accorded by the English legal
profession to the Land Registry Act 1862, which introduced
land registration in England was, at best, lukewarm and
insipid.2 Despite the general consensus in the 19th century
that the substantive law of property and conveyancing in
England was in dire need of reform, there was no stampede to
have titles registered under the one Act that was designed
to reform conveyancing in England. The complacency and the
reluctance amongst conveyancers to heartily embrace the new
system was a by product of the deep seated attachment to the
system of private conveyancing by the use of deeds. This

method of conveying land had been in existence for

1 Chats With a Young Solicitor, (1899) 16 Law Notes 341.

2 See Report of a Select Committee of the House of
Commons on Land Titles and Transfer (1879), pp. iv, v,
quoted in Second Report of the Royal Commission on the Land
Transfer Acts (1911), Cd. 5483, para. 20.




centuries, and although it was anachronistic, the legal

profession had enough vested interest in its continued

existence.?3

The disinclination by conveyancers to encourage
voluntarily registration under the Land Registry Act 1862
meant that very few titles were registered under the Act.

The failure of the Act was also a direct consequence of the

inherent deficiencies of the Act itself. Despite the

correction of these faults by the Land Transfer Acts of 1875
and 1897, there was no surge in the number of titles

registered. 1Indeed, the introduction of compulsory

registration by the Land Transfer Act 1897 provoked a level

of histrionics and rhetoric from solicitors against this

move, as illustrated in the quote above. This level of

opposition played a role in preventing the rapid spread of
land registration in England and Wales; even after the

enactment of the Land Registration Act 1925, the extension

of land registration was not expedited. Hence, it has taken

close to 130 years for land registration to be extended

throughout England and wales.?

Of what relevance is this to land registration in

Kenya? Simply put, the teething problems that were

afflicting land registration in England during its formative

3 See the discussion in Avner Offer, Property and

Politics, 1870-1914. Land Ownership, Law, Ideology and
Urban Development in England, (Cambridge 1981), pp. 23-87.

4 Compulsory registration was to extend to the last few
remaining counties by 1 December 1990 - The Registration of
Title Order 1989, S.I. 1347. Hereafter, the term ’England’
will be used to refer to England and Wales, unless otherwise

stated.



years, and the general opposition to the system, which
prevented it from being quickly established and accepted in
England, helps to explain why the British government did not
initially apply the English model of land registration in
Kenya when it established colonial rule there in 1895. Part
of British colonial policy was to introduce English law in
the territories it colonised; in Kenya, although the English
common law and the statutes of general application in force
in England were made to apply in the colony, the Land
Transfer Act 1875 which was still in force in England was
not made applicable, neither was the Land Transfer Act 1897.
Instead the substantive property law was imported from India
through the Indian Transfer of Property Act 1882 and made to
apply in Kenya; further, an Act was enacted, known as the
Registration of Deeds Ordinance 1901, which created a simple
system of deeds registration. Later, land registration
based on the Torrens system was introduced through the
Registration of Titles Act 1919. Several parallel and
competing systems of registration were introduced which
resulted in a confusing and complicated system of
registration.

In the meantime, land law in England was undergoing a
revolution, culminating in the legislative reforms of 1925.
The Land Registration Act 1925, the Land Charges Act 1925
and the Law of Property Act 1925 were the main pillars of
that reform. The Land Registration Act 1925, essentially
consolidating the Land Transfer Acts of 1875 and 1897, was
to have a profound influence not only on land registration

in England, but in other jurisdictions too.



The Land Registration Act 1925 had an important impact
in Kenya; the Registered Land Act 1963, which was enacted to
alleviate the confusion in land law and registration and to
unify the disparate systems, was based on the 1925 Act. The
Registered Land Act 1963 can be said to be one of the most
important pieces of legislation in Kenya today; it has
thoroughly revolutionised land law and conveyancing there as
well as having been responsible for transforming in a
remarkable way land tenure and custom among African
societies within the country. Traditional methods of
holding and conveying land amongst Africans have been swept
away by the rapid spread of land registration. Indeed,
Government policy can be said to be responsible for this
swift metamorphosis, which has resulted in giant strides
having been made in the spread of land registration in
Kenya.

The Registered Land Act 1963 therefore set out to do
three things: to unify the multifarious systems of land
registration in Kenya; to convert land that was subject to
African land tenure into the system of land law and
registration that was introduced by the 1963 Act; and,
eventually, to replace the Indian Transfer of Property Act
1882 and African customary Land law, with the substantive
law of property contained in the 1963 Act.

It was the conversion of land subject to African land
tenure that was to prove difficult and complicated. Amongst
African societies, land was conveyed orally in the presence
of witnesses. There were no documents to record these

transactions, since reading and writing was not a feature



within African societies.® Hence, transfers of land were
made in the presence of witnesses, their memory being relied
upon to ascertain what the true position was at the time of
the transaction. Objects such as an axe, spear, or even a
goat or a ram were handed over as symbols of the act of

6 Ssince the proprietors of such land had no

transfer.
documents of title to prove their ownership to the land, nor
did those who had third party rights to the land, the
registration of such land under the Registered Land Act 1963
was to prove to be a challenge. What made this process
formidable was the fact that African land tenure was being
converted to a system based on English law, since the 1963
Act was modelled on the Land Registration Act 1925.
Therefore, the questions that this thesis addresses
itself are these: first, how effective has the Registered
Land Act 1963 been in uniting the systems of registration of
land that have been in existence in Kenya, and in converting
land that was formerly under customary tenure into the
system under the Act? Secondly, how effective is the

conveyancing machinery that is introduced by the Act?

Thirdly, how effective are the provisions of the Act in

5 Western type education started to be introduced amongst
African societies in Kenya by missionaries towards the end
of the 19th century and the beginning of 20th century. See
J.N.B. Osogo, Educational Developments in Kenya 1911-1924
(with particular reference to African Education), Hadithi 3,
edited by Bethwell A. Ogot, (Nairobi 1971), p. 103.

6 This process was similar to the method of transfer of
land in England centuries ago known as livery of seisin,
where transfer was effected by the symbolic act of handing a
twig, stick or a piece of turf to the purchaser - see Sir
Ernest Dowson & V.L.O. Sheppard, Land Registration, (London
1956), p. 4.; S.E. Thorne, Livery of Seisin (1936) 52 L.Q.R.
345.




protecting the rights of registered proprietors and those
with third party interests in the land? In answering these
questions, it will be seen whether the Registered Land Act
1963 does live up to its stated object, which is outlined in

its preamble as being an Act designed,

" ... to make further and better provision for the
registration of title to land, and for the
regulation of dealings in land so registered... .

"

In answering these questions, this thesis compares the
provisions of the 1963 Act against those of its model, the
Land Registration Act 1925. The object is to identify the
deficiencies within the provisions of the 1963 Act, against
the background of the comparable provisions in the Land
Registration Act 1925.

In determining how these deficiencies can be remedied,
it will be shown the extent to which English common law and
principles of equity can apply to fill the gaps that are
found in the provisions of the Act, in view of the fact that
section 163 of the 1963 Act specifically applies such law
and equity subject to the provisions of the Act. Moreover
it will be shown to what extent English caselaw on
provisions of the Land Registration Act 1925 can be used to
help interpret comparable provisions in the Registered Land
Act 1963.

But what makes the system of registering titles to land

far more advantageous than any other system of conveyancing

generally? The Privy Council in Gibbs v. Messer’ identified

7 [1891] A.C. 248, at p. 254,



one important advantage. They highlighted that purchasers
of registered land are saved,

" ... from the trouble and expense of going behind

the register in order to investigate the history

of [the vendor’s]) title and to satisfy themselves

of its validity."
Under unregistered conveyancing, a purchaser has to satisfy
himself about the validity of the title offered by making a
careful and detailed examination of the documents of title.
Since land can be the subject of successive transfers over a
period of time, the purchaser has to search to a good root
of title, or a document which adequately identifies the land
and shows a disposition of the whole legal and equitable
estate. Successive purchasers of the land have to undertake
the same elaborate and retrospective examination of the
documents of title to ensure that they take free from the
interests of third parties. Hence, this method of
investigation is slow and repetitive. But in the system of
registered title, the Land Registrar makes an examination of
the documents of title to a good root, and once he is
satisfied about the validity of the title, registers that
title in a register of title and issues a registration
number and a land certificate. The register becomes the
final authority on the state of the title. The purchaser
need no longer examine the documents of title, these now
becoming redundant, and only needs to make a simple search

of the register.8 Therefore the problem whereby documents

8 Nevertheless, the existence of overriding interests,
which are interests that need not be entered on the
register, are a feature of land registration which can cause
problems for purchasers. For the discussion of these
interests, see Chapter Six.



of title become misplaced, lost or suppressed no longer
arises.?

This factor also makes registration of title more
advantageous than the registration of deeds; the
registration of deeds does not eradicate the necessity of
examining the documents of title because the registration of
a deed does not confer validity on it, nor does it make it
proof of title. Kenya still retains deeds registration
which is found in the Registration of Documents Act 1901 and
the Government Lands Act 1915, and a hybrid system of deeds
and land registration found in the Land Titles Act 1908, 10

Moreover, the effectiveness of the system of land
registration is augmented by the fact that the State
warrants or guarantees the register by undertaking to
indemnify a person who suffers loss or damage by virtue of a
mistake or omission on the register, or where loss is
suffered as a result of a fraudulent transfer.

These factors make land registration or registration of

title a superior system. It was for these reasons that

registration of title was chosen as the system that would

9 Although unregistered land in England is governed by a
system of registration of charges under the Land Charges Act
1972, whereby charges and interests in unregistered land are
registered in a register of charges and any that are not
registered are not binding on a purchaser, the purchaser
still has to examine documents of title to a root of at
least 15 years - Law of Property Act 1969, s. 23.

10 See Chapter Two for a discussion of these Acts.

England also had a system of deeds registration contained in
the Yorkshire Registries Act 1703 and the Middlesex Registry
Act 1708, establishing deeds registration in Yorkshire and
Middlesex.



govern land in England and in other jurisdictions such as

Kenya.

II. Research Obijectives

There are four key objectives in pursuing this research
into the Registered Land Act 1963 of Kenya:

1) To determine how effective the spread of land
registration in Kenya under the Registered Land Act 1963 has
been. This meant considering three areas: first, the
process known as land adjudication. This process involves
the adjudication of land that was formerly subject to
African customary law, and the registration of such land
under the 1963 Act. The process of land adjudication is
governed by the Land Adjudication Act 1968. What is
significant about land adjudication is the method that has
been used to bring in this type of unregistered land onto
the register, a process which involves the use of lay people
making up the adjudication committees determining the rights
and interests that exist over the land that is to be
registered. The success of land adjudication has been
crucial to the pace at which land registration under the
Registered Land Act 1963 has been extended throughout the
country.

Secondly, considering the conversion of those titles
that are registered under the pre-existing registration
systems in Kenya, that is, the Registration of Documents Act
1901, the Land Titles Act 1908, the Government Lands Act

1915, and the Registration of Titles Act 1919.



Thirdly, analysing the system that has been set up for
the registration of flats and horizontal units in Kenya.

The extent to which land registration has been
successfully extended in Kenya is measured against the
progress that has been made in registering land in England
under the Land Registration Act 1925.
2. The second objective is to determine how effective the
conveyancing machinery introduced by the Registered Land Act
1963 is. This has meant looking at the organization of the
register under the 1963 Act, the provisions on searching the
register, and principally, how easy it is for a purchaser to
undertake a transfer of land on his own behalf without the
benefit of legal advice. This is important because in
Kenya, the Government has encouraged people to undertake
their own transactions, and it has meant that by and large,
the majority of transfers of land registered under the 1963
Act are undertaken by parties to a transaction on their own
behalf. Indeed, the fact that many people are registration
literate is an important strength of land registration
policy in Kenya, when compared with the position in England.

However, in determining how effective the conveyancing
machinery under the 1963 Act is also depends on the
safeguards that are provided by the Act in protecting a
purchaser of land acting on his own behalf. It will be
argued that many purchasers of registered land in Kenya
acting on their own behalf are prejudiced by the lack of
implied covenants for title under the Registered Land Act
1963, and that such covenants do play a role in registered

land.

10
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3. The third objective is to consider how effective the
provisions of the 1963 Act are in protecting the rights of
registered proprietors and those with third party interests
in land. Four areas will be considered here.

First, in view of the process of land adjudication whereby
land is converted from customary tenure, to what extent does
the Registered Land Act 1963 give protection to those who
held customary rights or interests in the land but, for
various reasons, failed to have those rights protected on
the register during land adjudication? This will involve
the consideration of the mechanisms to restrain dispositions
of registered land and the question of overriding interests.

Secondly, the provisions in the Act that set up the
structure for co-ownership of land are examined and whether
these provisions are really adequate for the multiple
ownership of land registered under the Act.

Thirdly, the rectification and indemnity provisions in
the 1963 Act are also considered. The prevention of
rectifications of any first registration by the 1963 Act
means that the title of a first registered proprietor is
virtually unimpeachable. But this causes problems,
particularly where the first registered proprietor has
obtained title by fraud. It will be shown to what extent
the courts in Kenya have sidestepped this prohibition in
order to transfer titles to those who have been defrauded.
4, The fourth and last objective is to consider to what
extent the creation of the panels of elders by the
Magistrates Jurisdiction (Amendment) Act 1981 has undermined

the provisions of the Registered Land Act 1963. These
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panels are composed of lay members who determine certain
disputes over land, but their jurisdiction also covers land
registered under the 1963 Act. The question that needs to
be answered is whether the creation of the panels of elders
was indeed a big mistake.

The overall purpose of this thesis is to show that
despite some of the strengths of land registration polic§ in
Kenya, such as the decision to methodically and
systematically bring in unregistered titles onto the
register under the Registered Land Act 1963, resulting in a
rapid spread of land registration in Kenya, together with
the fact that people are registration literate, the
provisions of the 1963 Act do not, in certain key areas, and
when viewed against the comparable provisions in England,
provide adequate protection for proprietors of registered
titles, hence undermining the effectiveness of the Act.

The thesis identifies the problems that arise in
connection with the Act and proposes remedies, which help to
eliminate the problems if not cushion their impact. The
length of this thesis would be considerable and interminable
if one were to consider all the provisions of the 1963 Act
which contain not only conveyancing provisions, but
substantive law provisions as well. Hence, the provisions

11 ana charges12

on leases will not be analysed, although
reference will be made to them where relevant. However, the

failure to discuss these two areas for example, does not

11 Registered Land Act 1963, Part V, Division Two.

12 Ibid., Part V, Division Three.
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detract from the attainment of the objectives outlined
above, and it is felt that these provisions are sufficiently

detailed to form the basis of further research.

III. Research Methods

In determining the effectiveness of the Registered Land
Act 1963, a programme of research covering a period of three
years was undertaken by the writer. Between September and
October 1989 the writer was able to work in the Kiambu
District Land Registry, the busiest land registry in Kenya.
There, the writer not only observed first hand but was also
personally involved in the processes of land registration.
This included assisting parties involved in the sale of
registered land by undertaking searches, making entries on
the registers of title and issuing land certificates
(referred to as ‘title deeds'13). The writer also had the
opportunity of accompanying the Land Registrar when
proceeding to solve boundary and partition disputes over
registered land and attending Registry hearings too.
Extensive interviews were conducted with the District Land
Registrar and other officials in the Land Registry. A wide
ranging interview was also conducted with the Deputy Chief
Land Registrar in Nairobi. The writer also spent time in
the Land Adjudication Department in Nairobi observing the
process of bringing land that was formerly under customary
tenure onto the registers under the Registered Land Act 1963

and was able to interview officials in the Department.

13 As to why see Chapter Four.
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The Survey of Kenya, a Government department situated
in Nairobi, plays a crucial role in the process of land
registration by surveying the boundaries of the land to be
registered. This is undertaken through a combination of
aerial photography and ground surveys. The writer was able
to observe how cartographers in the Department translate the
information obtained from these surveys onto maps on which
are drawn the boundaries of the individual plots of land,
and which become the Registry maps.14

The writer also had the opportunity of working in the
conveyancing section of a large law firm in Nairobi and was
able to conduct transactions on behalf of clients as well as
assisting in litigation involving registered land.

To compare the procedure used in registering titles
under the Land Registration Act 1925, a visit was made to
the Nottingham District Land Registry in England to observe
the process of registering English titles and, while there,
had the opportunity of interviewing a senior official of the
Land Registry.

The analysis of decided cases from the law reports is a
sine qua non of legal research and, a fortiori, for the
purpose of this thesis. English caselaw is well documented
in a series of up-to-date law reports while unreported cases
can be obtained from LEXIS, the computer database and
retrieval system. However, the history and development of
law reporting in Kenya has not been altogether too happy.

Since 1980 there has been no publication of the Kenya Law

14 See Chapter Three, infra.
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Reports, the official law reports of Kenya. This makes it
difficult for a researcher to track down developments in the
law and in discovering what the present state of the law is.
Unfortunately, it also has the effect of creating conflict
in the law, whereby a decision may be given per incuriam
because the court and even counsel were unaware of an
unreported case binding on the court. The writer therefore
spent a considerable length of time in the High Court
Library in Nairobi, and in the libraries of law firms and
the University of Nairobi, in an attempt too uncover as many
unreported cases as possible that had a bearing on the
Registered Land Act 1963. However, there always exists the
danger of an unreported decision lurking somewhere
undiscovered which may put a different gloss on the law.

The library of the National Assembly proved to be a fruitful
source of material on Parliamentary debates on land
registration in Kenya. Through the above research methods
the writer was able to determine the strengths and failures
of the system of land registration under the Registered Land

Act 1963.

v Organization of the Thesis

The organization of this thesis is based around the
four objectives outlined earlier. Before the analysis of
the Registered Land Act 1963 is embarked upon, the
historical background of land registration in England and in
Kenya is looked at in Chapter Two. The chapter is divided
into two parts: Part I outlines the history of land

registration in England from the enactment of the Land



Registry Act 1862 to the Land Registration Act 1925. The
history of land registration in England was to have an
indirect effect on the history of land registration in
Kenya, a history that was wholly shaped by the influence of
British colonial rule.

Part II of Chapter Two looks at the convoluted and
chequered history of land registration in Kenya. Several
differing systems of registration of deeds and of land were
introduced in relatively quick succession by the colonial
government in Kenya, which had the effect of bringing about
confusion in the land law. This was compounded by the fact
that the African societies already in existence in the
country had differing customary laws governing the land they
occupied. The method of conveying land among the Kikuyu is
used as an example to illustrate the methods of conveyancing
among African societies. However, the failure on the part
of the colonial government to recognise African titles over
the land they occupied, coupled with the refusal to
introduce any of the systems of land registration in the
lands that the Africans occupied, contributed to the
outbreak of civil war in the 1950s and the introduction of
another system of land registration. Each of the systems of
registration introduced by the colonial government will be
briefly considered as a prelude to understanding why the
Registered Land Act 1963 was enacted. It will be shown that
although the enactment of the Registered Land Act 1963 was
heavily influenced by political and economic factors, it was
more of an attempt to bring order to the chaos of land law

and registration in Kenya.

16
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Chapter Three considers the procedure of bringing in
titles onto the register, showing how effective the
Registered Land Act 1963 has been in extending registration
to land in Kenya. It will be shown that the systematic
registration of unregistered titles in Kenya has resulted in
a rapid increase in the number of titles registered when
compared with the method of sporadic registration in
England. The method of land adjudication in Kenya has had
an important bearing on the mapping of registered land and
the preparation of the Registry Index Map. Although the
method of systematically registering land has advantages,
for example in the preparation of the Registry Index Map, it
has generated problems. The land adjudication process is
analysed and the problems created by the use of lay people
on the adjudication committees to undertake the bulk of land
adjudication in Kenya examined.

This chapter will show that the Registered Land Act
1963 has not been successful in unifying the disparate
systems of land registration still in existence in Kenya.
The last section of Chapter Three considers the registration
provisions of the Sectional Properties Act 1987 which was
introduced in Kenya to provide for the registration of flats
and horizontal units. This is contrasted with the position
in England where efforts are still being made to introduce
similar legislation.

Chapter Four begins to consider the second objective,
that is, the effectiveness of the conveyancing machinery
introduced by the Registered Land Act 1963. The Kiambu

District Land Registry is the focus of this chapter. This
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involves looking at the organization of the register of
titles, to what extent personal attendance by parties to a
transaction is a feature of registered conveyancing, and the
extent to which inspection of the register is open to the
public. A surprising amendment to the Registered Land Act

1963 was the change that was made to land certificates;

under the Act they are no longer termed as ’land

certificates’ but are now referred to as ’title deeds’. It

will be shown whether this change has elevated the status of
the document so that it can now be viewed as evidence of
title thereby reducing the importance of the register.
Chapter Five will show that the conveyancing machinery
is defective in several ways, and has the effect of
prejudicing purchasers who are acting on their own behalf.
This is noteworthy because many purchasers of land in Kenya

do act without the benefit of legal advice. 1In particular,

the absence of implied covenants for title may leave a

purchaser without a remedy, in view of the limitations on

rectification of the register. This situation is compared

with the position under the Land Registration Act 1925 and
to what extent English caselaw highlights the benefits of
implied covenants for title.

A piece of legislation that is important where land is
concerned in Kenya is the Land Control Act 1967 which
provides a mechanism for the sanctioning of contracts for
the sale of agricultural land; failure to comply with the

provisions in the 1967 Act may result in such a contract

being declared null and void. It will be shown to what
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extent provisions of the Land Control Act 1967 do conflict
with those in the Registered Land Act 1963.

Having discussed the problems which have been created
by the process of land adjudication in Chapter Two,
attention is turned in Chapter Six to a problem that
continues to afflict proprietors of registered land, that
is, the status of unregistered customary rights. Land
adjudication was designed to identify all the customary
rights claimed by individuals and have them protected on the
register of title. However, many rights were ignored or
undetected for a combination of reasons which are outlined
in Chapter Two and, as a result, were never protected on the
register. One line of thought is that these unprotected
customary rights are extinguished for all time once the land
is brought onto the register. However, it will be shown in
Chapter Six that there is a category of customary rights
that are not extinguished and indeed can be protected on the
register by the entry of a caution, or subsist as overriding
interests under section 30 of the 1963 Act,. and the extent
to which equitable principles are applicable to make this
possible. Moreover, how can a purchaser ensure that he
takes frée from such overriding interests under the Act? It
will be shown that additional mechanisms need to be inserted
in the Registered Land Act 1963 to protect such a purchaser.
Although the equitable doctrine of notice has generally no
role to play in the law of registered land, it has a minor
role to play under the Registered land Act 1963. This
chapter will show the role the doctrine plays in the Act

where licences are concerned.
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Chapter Seven will show that the provisions on co-
ownership of registered land under the 1963 Act are
inadequate and fail to protect the interests of numerous
joint owners. It will be argued that the Land (Group
Representatives) Act 1968 which was enacted to f£fill the gap
in the co-ownership provisions in the Registered Land Act
1963 and which set up a structure for the ownership of land
by large groups of people is a failure. Several solutions
are put forward in an attempt to find a remedy to this
problem.

Section 143(1) of the Registered Land Act 1963 has the
effect of severely restricting the power of the court and
that of the land registrar to rectify the register.

Although this has the effect of almost rendering the title
of a first registered proprietor unimpeachable, it has
caused enormous complications, particularly where titles
have been obtained by fraud. How have the courts been able
to circumvent this problem? This is addressed to in Chapter
Eight. Moreover, when compared with the provisions relating
to rectification under the Land Registration Act 1925, the
rectification provisions in the 1963 Act may unduly
prejudice an innocent registered proprietor in possession.
The indemnity provisions are also restrictive and may have
the effect of limiting the amount of indemnity a person can
recover, if that person has suffered ’‘damage’.

Chapter Nine analyses the effect of the Magistrates
Jurisdiction (Amendment) Act 1981 which confers jurisdiction
on newly created panels of elders, made up of lay

individuals, to hear certain disputes over registered 1land.
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It is intended to show that the decisions of the panels of
elders are tending to undermine the provisions of the
Registered Land Act 1963 by the application of customary law
to the provisions of the Act, and in this way may undermine
the security of title offered by the 1963 Act.

Chapter Ten is the concluding chapter and considers the
proposals for reform that have been considered by the Kenya
Law Reform Commission to improve the system of land and law
and registration in Kenya, as well as proposals considered
by the Law Commission in England to overhaul the system of
land registration in England.

All in all, although this thesis will highlight the
deficiencies of the Registered Land Act 1963, the writer
will show how these deficiencies can be eliminated or at
least be minimised, thus making the Act more effective in

regulating registration of title in Kenya.
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Chapter Two

THE HISTORY OF LAND REGISTRATION IN ENGLAND AND KENYA

1. Introduction

"In all civ%lized Eountries ... there should be a

General Register."

Egypt may be credited as the nation which first
introduced the concept of a registered title.
Archaeological findings revealed that a form of land
registration was in existence there around 3,000 B.C.
A tomb of a certain high official showed that his
property was registered in the Royal Registry of
Egypt, while another tomb revealed information that
the register was kept in duplicate, one in the
Treasury and the other in the department of the
granary of Pharoah.2 Further information was
uncovered which showed that there was a land court in
which the Chief Minister of Egypt determined disputes
over land ownership and titles that were certified as
valid were registered, whereas unregistered claims
were declared invalid.3 This evidence shows that the
concept of a title registered in a register maintained

by the State, from which proof of title can be

1 Second Report of the Royal Commission on Real
Property (1830), p. 3.

2 Sir Ernest Dowson & V.L.O. Sheppard, Land
Registration (London 1956), p. 3.

3 Ibid.
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determined, originates way back in time. The system
has spread and today there are many forms of land
registration around the world.

This chapter initially discusses the problems
that faced the early Land Registration Acts that were
enacted in England, that is the Land Registry Act 1862
and the Land Transfer Acts of 1875 and 1897. The
inherent difficulties with these Acts together with
the sustained opposition by the legal profession to
land registration in general meant that it took a long
time before registration of titles became widely
accepted in England.

These factors help to explain why the British
Government did not introduce the English system of
land registration when it established colonial rule
there towards the end of the 19th century. Although
the colonial administration introduced English common
law and equity, as well as the statutes that were in
general application in England’ in 1897+4 the Land
Registry Act 1862 and the Land Transfer Acts of 1875
and 1897 were not applied. Instead, a system of deeds
registration was adopted and which still exists today.

Part II of this chapter goes on to discuss the
turbulent history of land registration in Kenya. It
will be shown how the colonial government introduced
two forms of deeds registration, a hybrid system of

deeds and registered title and the Torrens system of

4 East Africa Order in Council 1902, art. 15(2) as
amended by the East Africa Order in Council 1911.



land registration all in the space of 20 years.
Amazingly, no attempt was made to phase out a
previously established registration system when
introducing a new one, a problem that was symptomatic
of a lack of clear policy on land registration.

What aggravated the situation further was the
government’s policy towards the indigenous Africans.
To facilitate European settlement in Kenya, the
colonial government confined African societies, which
had inhabited the country long before colonial rule
was established, to certain areas known as Reserves,
thereby providing more fertile land for European
settlement. The imported English law and the systems
of land registration did not apply in these Reserves.
Instead, dealings in land among the Africans, for
example, were to be governed by customary law. Part
II of this chapter considers the nature of
conveyancing among the Kikuyu and the types of

interests created over land. The background on the

customary land law of this tribe, as an example, helps

one to appreciate the problems that were faced when
land that was under customary tenure was brought onto

the register. 5

Land registration was eventually
introduced in the African lands as a result of the
outbreak of the Mau Mau civil war. This war was a

consequence of the pent up frustration and anger felt

by Africans over the colonial government’s land

See Chapter Three.
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policy. A new system of land registration was
therefore introduced in the Reserves or the ’Native
Lands’, as they were later called, designed to have
registered titles issued to those who could prove
rights of ownership under customary law.

As a result, there were five different systems of
registration in Kenya by 1960. This unsatisfactory
situation led to the move to simplify and unify land
registration there, hence the enactment of the
Registered Land Act 1963. This Act was far reaching
because not only was it designed to convert titles
registered under the other registration Acts, but it
also provided for the extension of registration to

areas that were still under customary tenure.

Part I

Initial Problems Facing Land Registration in

England
The Land Registry Act 1862 which introduced

registration of title nationally was enacted as a
result of the recommendations of the Registration of
Title Commissioners. In their 1857 Report6 they
considered at length the failings of the existing
method of private conveyancing. They highlighted, for

example, that the risk of fraud was high due to the

6 Report of the Commissioners appointed to consider
the subiject of the Registration of Title with

reference to the sale and transfer of land, 1857, C.
2215. (Hereafter ‘Report of the Commissioners of
Registration of Title.’)



suppression or destruction of deeds, while there was
always the possibility that deeds would get lost; all
these factors contributed to insecurity of title.’
Moreover, the investigation of the history of a title
each time it was transferred caused "expense ...
delay, annoyance and disappointment, sickening to both
buyer and seller."8

Accordingly, theCommissioners recommended that a
system of registration of title should be established,
the object of which was to avoid the "retrospective
inguiry into the former dealings and transactions"
while at the same time simplifying title and the forms
of conveyance and without at the same time impairing

the security of trusts.?

The registered ownership
would only be subject to other registered interests
while unregistered interests would have no effect,
thereby excluding the doctrine of notice.l9 The
result would be a title that was single, complete and
indefeasible thereby making it marketable.ll

The Land Registry Act 1862, according to its
preamble, was designed "to give certainty to the Title

to Real Estates, and to facilitate the proof thereof,

and also to render the dealing with land more simple

7 Ibid., pp. 258-262.

8 Ibid., p. 260.

9 Ibid., para. XLII.

10 1pid., paras. LXII, LXXIII.

11 rpiqg.
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and economical". The Act established a Land Registry
the business of which would be conducted by a Land
Registrar.12 An application could be made for the
registration of a title as ‘indefeasible’ by any owner
of a fee simple estate, such application being purely

voluntary.13

However, the Act got off to a bad start; by 1868
only 507 applications for registration were made.14 a
Land Transfer Commission was appointed in 1868 to
discover why the Act had failed. 1In their report15
they identified two main problems which had afflicted
the Act. First, they pointed out that the examination
of titles by the Registrar was done too strictly and
conséquently only perfect titles were registered, with
the result that many titles were failing the test due
to defects in title.l® Secondly, all boundaries to

land had to be accurately defined and guaranteed.17

12 Land Registry Act 1862, ss. 2, 108.

13 r1pid., ss. 4. 5.

14 Report of the Royal Commissioners appointed to

inquire into the operation of the lLand Transfer Act,
and into_the present condition of the Registry of

Deeds for the County of Middlesex, (1870) C. 20, para.
10, (hereafter ‘Report of the Land Transfer
Commission’.)

15 Loc. cit.

16 Section 5 of the Land Registry Act 1862 had
provided that a title would be accepted for
registration as indefeasible if it would appear "to be
such as a court of Equity would hold to be a valid
marketable title."

17 Section 10 of the 1862 Act had provided that the
Registrar had power to ascertain the accuracy of the
description and the quantities and boundaries of the
land through such inquiries as he thought fit.
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This was an expensive process and it discouraged many
landowners from seeking to have their land registered
under the 1862 Act.l8

The Commission recommended that the principle of
a possessory title should be included in a new Act so
that minor defects in title should not be a barrier to
registration.19 The recommendations of the Commission
were accepted and led to the enactment of the Land
Transfer Act 1875. A new Land Registry in London was
created and power given to the Lord Chancellor to

create district land registries,20

and the Registrar
and other officials appointed under the 1862 Act were
transferred to serve in the Land Registry created by
the 1875 Act.?l Although the Land Registry Act 1862
was not repealed no further registrations were to be
made under it.Z22 Significantly, the 1875 Act provided
for the first time the division of titles into
classes. Apart from absolute titles two new classes
were created: possessory and qualified titles. A

possessory title was subject to interests or rights

subsisting or capable of arising at the time of

18 Report of the Land Transfer Commission (1870),
paras. 40-45, 53.

19 Ibid., para.75.

20 1and Transfer Act 1875, ss. 106, 118.

21 r1pid., s. 123.

22 Ibid., s. 125. To this date the Land Registry
Act 1862 has remained on the statute book.
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registration.23 A qualified title, which was granted
if it appeared to the Registrar that the title could
only be established for a limited period or that there
were certain reservations to it, was not to "“affect or
prejudice the enforcement of any estate, right, or
interest appearing by the register to be excepted."24

What was important was that defects in title
would no longer be a barrier to registration. If the
Registrar, when examining a title, was of the opinion
that a title was open to objection, but was
nevertheless a title, the holding under which would
not be disturbed, he could approve of such a title.25
Moreover boundaries were no longer meant to be
accurately defined. 2

However, despite these improvements, the Act
turned out to be more of a failure than the Land
Registry Act 1862. By 1886 only 113 titles had been
registered under the Act with the Land Registry making
a loss that exceeded £100,000.27 A House of Commons
Select Committee appointed in 1878 to inquire into the
working of the 1875 Act identified the apathy and

opposition of lawyers to registration of title as one

23 Land Transfer Act 1875, s. 8.

24 1pid., s. 9.

25  rpid., s. 83.
26 1pid.
27

Second and Final Report of the Roval Commission
on the Land Transfer Acts (1911), Cd. 5483, para. 21.




of the main factors of the Act’s failure. As they put
it,

"the public or their professional advisers

have deliberately made up their minds that

the advantages offered are too speculative

and remote to compensate for the %mmediate
and certain outlay and trouble. "2

This apathy was caused by an "almost superstitious
reverence for title deeds" and,

"the preference which Englishmen, as a rule,

feel for managing their own affairs in their

own way, and the dislike of more or less
stringent official scrutiny upon every fresh
dealing with their property, aggravated in

the case of applications for the

registration of an Absolute Title by the

fear of its resulting gn the detection of a

flaw in their title."?

However, the Committee identified that
legislating for the registration without, as a
preliminary step, simplifying the titles to be
registered was "to begin at the wrong end."30 But it
was the failure to provide a method of compulsory
registration of titles that contributed to the failure
of the Act. As long as registration remained
voluntary, the opposition of the legal profession
would ensure that registration of title would never

get off the ground because of their fears that

registration would wipe out the conveyancing business

28 Report of a Select Committee of the House of
Commons on Land Titles and Transfer (1879), p. iv.,

quoted in Second Report ... on the ILand Transfer Acts,
op. cit, para. 20.

29 1pid., p. V.

30 Ibid., p. Vvi.



the fees of which had been based on the length of
deeds.31 Interestingly, before the 1875 Act was
passed, Bills had been brought before Parliament which
introduced provisions for the compulsory registration
of titles, but these were rejected.32

It was in the late 1880’s that further attempts
were made to introduce compulsory registration of
titles. In 1887, 1888 and 1889, Lord Halsbury, the
Lord Chancellor, introduced Bills which provided for
the compulsory registration of titles but nothing
became of them. In 1893 another attempt was made,
this time by Lord Herschell, whereby he introduced a
Bill which provided for the compulsory registration
with Possessory Title on sale only, with power to the
Privy Council to introduce compulsory registration to
any district. Although the Bill was introduced before
Parliament for three successive years it was not
passed.33

Attempts to introduce provisions for compulsory
registration were eventually successful when the Land
Transfer Act 1897 was passed. The Act made numerous
amendments to the Land Transfer Act 1875.

Significantly, not only did it make provision for

31 For an interesting discussion of the opposition
of the legal profession to registration of title, see
Avner Offer, Property and Politics, 1870-1914. Land
Ownership, Law, Ideology and Urban Development in
England, (Cambridge, 1981).

32 See Second and Final Report of the Roval
Commission on the lLand Transfer Acts (1911), Cd. 5483.

33 Ibid., para. 22.



compulsory registration of title on a sale,34 but it
made provision for persons to be indemnified where
they had suffered loss due to errors or omissions in
the register.35 However, the legal profession was
implacably opposed to the Act because they feared that
the introduction of compulsory registration would ruin
their conveyancing business. Therefore they were
determined to prevent the Act from becoming effective.
The following quote from the editors of Law Notes in
1899 highlights the depth of hostility to the statute
and the reason for such opposition:

"As we have said over and over again in the

interests of the public, it is the duty of

the profession to make the registration of

title so unpalatable to those who register

in the parts where registration is

compulsory that ... there will be no chance

of the compulsory area being extended."3%

However, the Act did not itself make registration
combulsory in any part of the country but merely
empowered the Privy Council to declare that in any
specified county or part of a county registration of
title should be compulsory on a sale. Compulsory
registration was initially applied in London and was
confined there for a number of years. County Councils

had the power to introduce compulsory registration in

their areas but none outside London did so.

34 Land Transfer Act 1897, s. 20(1).

35 rpid., s. 7.

36 (1899) 16 Law Notes 335.
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A Royal Commission was subsequently appointed to
investigate the working of the Land Transfer Acts and
to make recommendations for the amendment of the
system. 1In its second report in 1911 the Commission
made several and wide ranging recommendations to
improve the system such as improving the rectification
and indemnity provisions in the Land Transfer Act
1897.37

Due to the intervention of the First World Wwar,
no further consideration of the matter was made
although parallel attempts were made to reform the law
of real property and conveyancing such as the
presentation of the Real Property and Conveyancing
Bill 1915 by Lord Haldane which was not passed.

It was not until 1919 that the Acquisition and
Valuation of Land Committee was appointed to consider,
among other things.

"the present position of Land Transfer in

England and Wales, and to advise what action

should be taken to fac%%itate and cheapen

the transfer of land."

The Committee was of the unanimous opinion that

"the existing law of real property is

archaic and unnecessarily complicated [and]

that no great improvement in the existing

systems of transfer of land, whether
registered or unregistered, can be effected

37 See Second and Final Report of the Royal
Commission on the Land Transfer Acts (1911), Cd. 5483.
Chapt IV.

38 Fourth Report of the Acquisition_and Valuation of
Land Committee on the Transfer of Iand in England and
Wales (1919), Cd. 424, (hereafter ‘Fourth Report of
the Acgquisition and Valuation of Land Committee’).
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until the law of Real ggoperty has been
radically simplified." (italics mine)

The Committee therefore requested Mr. B. L.
Cherry, a conveyancing counsel of the Court, to
prepare a Bill which would incorporate the suggestions
made by Mr. Arthur Underhill, a Senior Conveyancing
Counsel of the Court, on improving the law of real
property in England.4°

The Committee itself made numerous
recommendations on improving land registration in
England. For example, they recommended that
registered possessory titles should ripen into
absolute titles after a period of 15 years with the
Registrar having the discretion to convert the title
after this period; that all land charges affecting
registered land should be noted on the register; that
compensation or indemnity should not exceed, where the
register is not rectified, the value of the estate or
interest at the time when the error or omission which
caused the loss was made; that registered land should
be described by reference to a plan showing the

general boundaries of the property.41

39 Ibid, para. 23.

40 The suggestions made by Arthur Underhill were
contained in a pamphlet entitled The Line of Least
Resistance. An Easy but Effective Method of
Simplifying the Law of Real Property. This pamphlet
was attached to the Fourth Report of the Land
Valuation Committee, op. cit. The suggestions
contained in the pamphlet had a far reaching effect on
the law of real property in England and Wales and were
to form the basis of the Law of Property Act 1925.

41 Fourth Report of the Acquisition and Valuation of
Land Committee, op. cit. para. 32.
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The recommendations made by Arthur Underhill on
improving the law of real property and the
recommendations made by the Land Committee were
incorporated into the Law of Property Bill drafted by
B. Cherry. The Bill was massive and described as "the
biggest Bill ever introduced into Parliament".42 The
Bill combined two principles; a simplified system of
private conveyancing and a national register of title
that was to be compulsory with its extension being
controlled by central rather than local government.
Tenure was simplified by the abolition of copyhold and
other customary tenures. Legal estates were reduced
to freehold and leasehold while trusts and other
equitable interests were removed from the legal title.

The Bill was enacted in 1922 to become the Law of
Property Act 1922 but before it came into force it was
itself amended and sub-divided into the seven Acts of
1925, that is, the Law of Property Act, Settled Land
Act, Trustee Act, Land Charges Act, Administration of
Estates Act, Land Registration Act, and the University
and College Estates Act. The extensive reforms of the
1925 legislation rationalised English property law
significantly and still form the basis of English
property law today.

The Land Registration Act 1925, part of the 1925
property registration, was a consolidation Act,

consolidating the provisions of the Land Transfer Acts

42 154 H.c. Debs. (5th ser.), 90 (1922).
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of 1875 and 1897. ©Unlike the Kenyan Registered Land
Act 1963, the 1925 Act is essentially a conveyancing
Act, containing provisions facilitating the transfer

of registered land and the protection of interests in
such land while the substantive law on real property

is contained in the Law of Property Act 1925.

The Land Registration Act 1925 not only was to
have a tremendous influence on land registration in
England but it had affect in other jurisdictions.
Kenya was one country where it had an impact on the
spread of land registration. The basic structure of
land registration in the Registered Land Act 1963
identifies with the structure under the Land
Registration Act 1925.

With the background of English land registration
in mind, Part II of this chapter now proceeds to
consider the historical background and the events that
led to the introduction of the Registered Land Act

1963.
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Part II

The Influence of Colonial Rule on Land Regqistration
in Kenya

A. Establishment of Colonial Rule?3

The advent of British colonial rule in Kenya was
to have profound political, economic, social and legal
consequences for the country and its inhabitants.
Colonial rule began on 15 June 1895 when a
protectorate was established by the British government
over the East Africa Protectorate, most of which later
became known as Kenya. The reason for the
establishment of colonial rule in Kenya primarily lay
in the international politics and diplomacy of the
19th century. At the heart of the 19th century
European power struggle for the domination of the
lucrative trade routes with India and the Far East was
the need to control the Suez Canal. This meant that
it was vital to achieve control over Egypt, through
which the canal ran. Since the River Nile was Egypt’s
lifeblood, it was in turn thought expedient to
maintain total control over the river which could be
guaranteed if the river’s headwaters in the south, in
Uganda, were also in control of the power that ruled

Egypt.

43 For a detailed account of the establishment of
colonial rule in Kenya see Roland Oliver & Gervase
Mathew, History of East Africa, Vol. I (London 1963);

M.P.K. Sorrenson, Origins of FEuropean Settlement in
Kenya (Nairobi, 1968).
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Britain was firmly in the race to achieve such
domination and succeeded in maintaining control not
only over Egypt but also over Uganda. However, Uganda
was deep in the East African hinterland, over 400
miles from the sea. The British government therefore
found it necessary to annex all the land that lay
between Uganda and the sea in order to secure access
to Uganda, hence the establishment of the East Africa
Protectorate in 1895, which is illustrated on the map
oA pagc “1.

To facilitate access and communication to Uganda,
a railway was built from Mombasa on the coast to
Kisumu, along the shores of Lake Victoria. However,
the railway consumed a large amount of the British
taxpayer’s money and to recoup this cost it was
considered vital that the railway should begin to pay
for itself.%% Revenues could be generated if there
were sufficient raw materials that could be
transported to the coast for export. However, Kenya
was not blessed with an abundance of minerals nor was
the agriculture practiced by the indigenous peoples of
such large scale to enable the production of cash
crops for export to the international markets.

It was Sir Charles Elliot, appointed Governor of
the East Africa Protectorate in 1901, who advocated

the policy of encouraging large numbers of Europeans

44 See J.W. Harbeson, Land Reforms and Politics in
Kenya,_1954-70, (1971) J.M.A.S. 231 at p. 232; M.P.K.
Sorrenson, op. cit., pp 19-25.
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to come and settle in the country and engage in large
scale farming, growing cash crops such as tea, coffee,
sisal and pyrethrum which could be exported, thereby
generating income which would help pay for the
railway. The highlands of the protectorate had a
temperate climate favourable to Europeans. They

covered a large swathe of land from the west, through
the Rift Valley, and to the central parts of the
country. They formed the most fertile part of the
country and therefore were potentially very
productive. Elliot saw the highlands as an area where
Europeans could come and settle and engage in
productive agriculture. In a report on the
Protectorate he described the highlands as "pre-
eminently a white man’s country"4® and the
Protectorate as an area over which a white colony
could be founded.%® The official encouragement of
European settlers resulted in the arrival of large
numbers of people wishing to settle in Kenya,
primarily from Britain and South Africa.

The arrival of the settlers was to sow the seeds
of what became known as the dual policy,47 a policy

that was primarily based on race. Before the settlers

45 Report on the East Africa Protectorate, (1901),
Cd. 769 p. 8. The highlands were later dubbed the

‘White Highlands.’

46 Sir Charles Elliot, The East Africa Protectorate,
(London 1905), p. 103.

47 For a detailed discussion of the dual policy see

M.R. Dilley, British Policy in Kenya Colony, 2nd ed.

(London 1966), pp. 181-190.
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arrival there was already in existence a large
indigenous African population that had already settled
in the country for hundreds of years. They had a
culture that was distinctly different from European
culture, social and political institutions that were
dissimilar to European ones, and customary laws that
were influenced by African culture and society.48
However, the Africans were viewed as a primitive and
uncivilized race;49 even the British Foreign Office
was of the opinion that they were "practically
savages" who had not even developed an administrative

50 The doctrine of Social

or legislative system.
Darwinism was called in aid to support the belief that
Africans were backward and inferior, in other words,

that African societies were backward because they were

in the early stages of human development and were, in

effect, at the bottom rung of the evolutionary ladder

48 For a general discussion of the culture and the
social and political institutions of the various
societies in Kenya, see B.A. Ogot (ed.), Kenya Before

1900, Eight Regional Studies, (Nairobi 1976).

49 See F.D. Lugard, The Dual Mandate in Tropical
Africa (London 1922), p. 280. It is of interest to

note the view of the Privy Council in Re Southern
Rhodesia [1919] A.C. 211 at p. 233 where Lord Sumner,
delivering the judgment of the Privy Council, said;
"Some tribes are so low in the scale of
social organisation that their usages and
conceptions of rights and duties are not be
reconciled with the institutions or the
legal ideas of civilized society. Such a
gulf cannot be bridged."

See also Muhena bin Said v. The Registrar of Titles
(1948) 16 E.A.C.A. 79 at p. 81 per Edwards C.J.

50

M.P.K. Sorrenson, op. cit., p. 51.
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of humans.?l This view was due to a lack of
understanding of African society and the preconceived
ideas of many Western scholars. However, this view
was to have an important effect on British policy in
Kenya. It was felt by the British government that
rather than integrate the Africans into European
society or vice versa, the interests and structures of
the Africans and those of the European settlers should
be allowed to exist and develop separately, hence the
dual policy, that is, separate policies for Europeans
and Africans.

Consequently, the European settlers and the
Africans were administered separately by the colonial
government. For example, Africans were not allowed to
become members of the Legislative Council and
therefore could not vote in elections; only Europeans
could be members of the Council and later Indians and

52

Arabs. African interests, on the other hand, were

governed by a separate department known as the Native
Affairs Department within the colonial administration.

Moreover, there was a separate judicial system for

53 54 55

Africans and for Europeans, separate labour laws

51 B.A. Ogot, op. cit., pp. vii & ix. See also H.H.
Johnston, Britain Across the Seas: Africa (London
1910), pp. 12-13. It is for this reason that Africans
were derogatively referred to as ’‘natives’ to reflect
their less civilized nature.

52 It was not until 1944 that the first African was
nominated as member of the Council.

53 Native Tribunals (later referred to as African
Courts) exercised jurisdiction among the Africans in
accordance with the local customary law.



and a separate land policy.56

It was the land policy
that was partly responsible for the complex system of
land registration in Kenya.

In order to facilitate European settlement the
colonial government had to formulate a land policy
that was attractive to incoming settlers. Nearly 75%
of Kenya is comprised of arid or semi arid land which,
at best, is suitable for ranching. Naturally this
area was sparsely populated, with the bulk of the
African population having settled in areas of the
country that were fertile and productive, such as the
highlands. It was this area that was found suitable
for European settlement. But how could the colonial
government issue secure titles over land that was
already occupied by the Africans and to which they

57

claimed title either through purchase, or by virtue

of their being the first occupants and having already

54 The Supreme Court exercised jurisdiction over the
Europeans in conformity with English common law and
the statutes in force in England on 12 August 1897 -
Kenya Colony Order in Council 1921, S.R.O. 1921, Art.
2(3).

55  See M.R. Dilley, op.cit., pp. 213-238.

56 The dual policy is linked with the British
doctrine of indirect rule under which traditional
chiefs or traditional councils of elders were given
judicial, legislative and executive powers by the
colonial governments in order to continue to exercise
authority over the Africans. However, the chiefs and
the councils owed their allegiance to the colonial
government - see Report of the East Africa Royal

Commission on Land and Population, Cmd. 9745 (1955),
para. 7, p. 348.

57 Such as the Southern Kikuyu who claimed to have
purchased land from the Ndorobo.
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cleared the land and putting it to use in accordance
with the ancient principle which John Locke called
acquiring property rights ’‘by mixing one’s labour with
the so0il’ and ’‘appropriating it from the state of
nature’?

First, it was asserted that the Africans did not
have a valid title to the land they occupied. Sir
Arthur Hardinge, the first Commissioner of the
Protectorate, expressed his view in a report that "the
conception of absolute ownership of land and of the
right to sell it, or exclude other cultivators ...
does not yet exist ..." (italics mine), and it was
only a few chiefs as distinct fraom their caorrunity wke
had the right to alienate any land.?® This view was
also reflected by the Foreign Office in an opinion to
the Law Officers of the Crown, where they said that
African occupation of land was merely seasonal and
temporary and if there was any private ownership it
was merely related to the crops that they grew on the
land.®? This view also found acceptance in the
English courts when considering the nature of tenure
in other African societies. For example, in
Amodutijani v. Secretary, Southern Nigeria60 the Privy

Council was of the opinion that Africans had, at best,

58 Report of Sir Arthur Hardinge on the Condition
and Progress of East Africa Protectorate from its

Establishment to the 20th January, 1897, Cmd. 8683,
P.P. 1898, p. 263.

59

M.P.K. Sorrenson, op. cit., p. 51.

60  [1921] A.C. 399 at pp. 402-404.
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the mere right of enjoying the use of the land and its
produce as opposed to having a title equivalent to
that of a freehold owner. In the words of the court:
"Such a community may have the possessory
title to the common enjoyment of a usufruct
with customs under which its individual
members are admitted to enjoyment, and even
to a right of transmitting the individual
enjoyment as members by assignment inter
vivos or by succession."
Such a view paved the way for the Crown to assert
title to land in the East Africa Protectorate by the

mere fact of having declared a protectorate.61 This

61 Since the Foreign Jurisdiction Act 1890 had
provided that the Crown could acquire jurisdiction
over foreign territory by "treaty, capitulation,
grant, usage, sufferance and other lawful means" (see
preamble), it had been the practice of the British
government to acquire rights over foreign land by
making treaties with local rulers and indigenous
chiefs. The aim was to have title of such land
granted to the Crown through those treaties in return
for certain stipulated benefits. An example was the
agreement concluded between the British government and
the Sultan of Zanzibar in 1895. The Sultan had
maintained sovereignty over a strip of land that was
ten miles wide and stretched along the whole of the
East African coast (see map 2). The agreement
provided that officers of the British government
would, inter alia, have control over public lands and
would regulate questions affecting land and minerals,
and in consideration the British government was to pay
the Sultan an annual sum of £11,000. For an account
as to how the Sultan came to control the East African
Coast and details of the agreement, see A. Salim, The
Swahili Speaking Peoples of Kenya’s Coast 1895-1965,
(Nairobi, 1973).

However, no similar treaties could be made with
local chiefs or rulers in the Kenyan interior because
there was no form of centralised political authority
through which the British government could deal with.
Moreover, the numerous ethnic groups that occupied the
interior had forms of decentralised political
institutions so that no one individual could claim to
be the ruler or representative of the group - see
M.P.K. Sorrenson, op.cit., pp. 47-52. The declaration
of a protectorate therefore obviated any need to make
agreements with people in the interior.
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was made through the East Africa (Lands) Order in
council 1901%2 which defined Crown lands as "all
public lands within the East Africa Protectorate which
for the time being are subject to the control of his
Majesty by virtue of any Treaty, convention or
Agreement, or of His Majesty’s Protectorate ..." The
Commissioner was also empowered to sell or lease Crown
lands on such terms as he thought fit. In exercising
this power the Commissioner promulgated the Crown
Lands Ordinance 1902 which provided that the
Commissioner could make grants of land or leases for
99 years.63 Significantly, the Ordinance provided
that "in all dealings with Crown land regard shall be
had to the rights and requirements of the natives, and
in particular the Commissioner shall not sell or lease
any land in the actual occupation of natives.n®4
Through these provisions, the government gave itself a
legal basis for acquiring for itself title to land in
the Protectorate. Notably, Crown land included land
in occupation of Africans, and their rights over such
land were relegated to merely being rights of
occupation. Although the Commissioner was empowered
not to sell or lease land in the occupation of the
Africans, this protection was slender as the Africans

could merely be given notice to move from the land

62 5.R.0. 661.

63 Section 10.

64 Section 30.
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they were occupying if the Commissioner wanted to
alienate such land.®3

The assertion of title over land occupied by
Africans would also prevent settlers from entering
into transactions with Africans and purchasing land
from them, as some early settlers had already done
when they bought land from the Kikuyu living around
Nairobi and the surrounding country.66 It would
ensure that the colonial government had control over
all land and enable it to determine which land could
be issued to the settlers.

To maximise the amount of land that could be
granted to the settlers, the government created
Reserves of land to which the Africans were confined.

These Reserves had definite boundaries and were

65 A good example was the initial movement of the
Masai by the colonial government from the land they
occupied in the Rift Valley, which had been desired by
the settlers, to Laikipia in the north. When the land
in Laikipia was in turn desired by the settlers, the
Masai were moved again, this time to Loita in the
south. To prevent the movement to the south some
Masai brought an action in the High Court. However,
the action failed, the court holding that it could not
intervene because the movement of the tribe was an Act
of State that was not cognizable in a municipal court
- Ole Njogo v. Attorney General 5 E.A.L.R. 70. For an
illuminating discussion of the movement of the Masai
by the colonial government see M.P.K. Sorrenson, op.
cit., pp. 190-209. Other groups that were moved from
their land to pave the way for European settlement
were the Kamba, some of whom were moved from the
fertile Mua hills, and the Nandi - M.P.K. Sorrenson,
op. cit., Ch. XIII.

66 See M.P.K. Sorrenson, Land Reform in the Kikuyu
Country, A Study in Government Policy, (Nairobi 1967),
p. 17; M.P.K. Sorrenson, Origins of European
Settlement in Kenya, (Nairobi 1968), pp. 176, 177.




scattered around the country.67 They were created in
an attempt to confer some kind of security to the
Africans in occupation of these Reserves and to
prevent their land from being alienated to the
settlers. When the Crown Lands Ordinance 1915 was
passed, repealing the Crown Lands Ordinance 1902, its
definition of Crown land included “all lands occupied
by the native tribes of the Colony and all lands
reserved for the use of the member of any native
tribe"'68 The effect of this provision was discussed
in Isaka Wainaina v. Murito wa Indagara69 where it was
held that Africans were merely tenants at will of the
land they occupied. 1In the words of Barth C.J.,
"native rights, whatever they were ... disappeared and
natives in occupation of such Crown land became
tenants at will of the Crown."’0

The policy of setting up Reserves for the
Africans set the scene for the separate development of
land law and registration in the colony. The land
granted to the European settlers was to be subject to
the system of land law and land registration that was

not applicable in the Reserves. Land law and tenure

67 The boundaries of these Reserves were outlined in
the Official Gazette, 13 October 1925 (Special Issue),
Government Notice No. 417, pp. 967-996.

68 S. 5. See also Art. 2(3) of the Kenya Colony
Order in Council 1921 which repeated the definition of
Crown lands in the 1915 Ordinance.

69 9 K.L.R. 102.

70 Ibid, at p. 104. Followed in Kahabu v. Attorney
General, 18 K.L.R. 5.
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in the Reserves would continue to be governed by
African customary law. However, African
dissatisfaction with the manner in which they were
treated by the colonial government resulted in
continuous agitation by them for secure titles, which
the government at first refused to recognise. It was
only much later that the government caved in and
introduced a system of land registration in the
African Reserves.

In the following discussion, the systems of land
registration that were set up to regulate land owned
by the Government and land granted by it on freehold
or leasehold terms, and the peculiar situation in the
Coast Province which resulted in the creation of a
different system of land registration are now

considered.

B. Creation of Systems of Registration Between 1901
and 1919

The first twenty years of this century saw the
creation of four systems of registration of land in
Kenya. An unsatisfactory feature of this development
was the fact that these were competing though parallel
systems and no attempt was made to phase out the
previous system when a new one was enacted. These
four systems of registration can be divided into three
groups; the first group has two statutes which made
provision for a system of deeds registration namely

the Registration of Documents Ordinance 1901 and the



Crown Lands Ordinance 1915; the second group is
comprised of the Land Titles Ordinance 1908 which
established what can be termed as a hybrid system of
land registration and deeds registration; the third
group is comprised of the Registration of Titles
Ordinance 1919 which established a ‘Torrens’ type
system of land registration.
1. Deeds Registration

Registration of deeds can be described as a
process where documents affecting land or interests in
land are copied into a register. The principle
underlying it is that registered deeds take priority
over unregistered deeds or subsequent registered
deeds. However, the deeds in themselves do not prove
title but are records of transactions that have taken
place. A person therefore has to ascertain the
validity of the deed by retrospective examination of
deeds to a good root of title.

In Kenya, there were two statutes that
established deeds registration and it is these that we

turn to.

a. The Registration of Documents Ordinance 190171
Due to the initial doubts about whether the Crown

had acquired title to the land in the Protectorate

grants of freehold land were not at the outset issued

to the European settlers. Instead, regulations known

71 This Ordinance is now referred to as the
Registration of Documents Act 1901.
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as the East Africa Land Regulations 1897 were issued,
and under these the Commissioner offered certificates
of occupation for a term of 21 years which could be
renewed for a further term of 21 years if certain
conditions were fulfilled. To provide for the
registration of these certificates the East African
Registration Regulations 1901 were passed. These
registration requlations were adopted from Zanzibar
where there had been established a simple system of
registration of deeds.’?

Once it was made clear that the Crown
automatically acquired title to all land in the East
Africa protectorate by the mere declaration of a
Protectorate’> the Crown Lands Ordinance 1902 repealed
the 1897 Regulations and provided that grants of
freehold and leasehold land could be made. The
Registration of Documents Ordinance 1901 was passed
and it established a simple system of deeds
registration. Grants of freehold and leasehold land
which were issued under the Crown Lands Ordinance 1902
were to be registered in the register created in the
1901 Ordinance and any document which conferred an
interest in the land was to be registered.74

Penalties were imposed if registration was not made

72 Krishan M. Maini, Land lLaw in East Africa
(Nairobi 1967), p. 23.

73 By virtue of the East Africa (Lands) Order in
Council 1901.

74 Registration of Documents Ordinance 1901, s. 4.
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within two months from the date of execution.’?
Registration was effected by filing a copy of the
document or deed in the register and each copy
numbered consecutively.76

However, the system under the Act was defective
in several respects. For example, no provision was
made for the priority of registered documents over
unregistered ones or even subsequent registered
documents. In addition, an unregistered document
could have effect, although if it was being tendered
as evidence in court, leave of the court had to be

77 Moreover, there was no means of

obtained.
identifying parcels of land since no provision had bee
made for plans to be attached to the document
evidencing the grant. Furthermore, registration of
documents was haphazard and uncoordinated because the
register did not have a separate folio that was
devoted to each parcel of land that was granted.
Since registration of the documents was not in itself
proof of title investigation of the documents by a
purchaser would prove to be a difficult process.

This coincided with a period of time when the
Land Office in Nairobi was inefficient and
understaffed. Inadequate surveys were made and

settlers were often allowed to choose land that was as

75 r1pid., ss. 9,10.
76 Ipid., s. 24.

7T 1bid., s. 18.



yet unsurveyed.78 This meant that African rights over
the land were often overlooked or ignored and this was
to cause difficulties later as the need to compensate
those who were dispossessed arose.’? It therefore
became evident that new legislation was needed to

establish a better method of land registration.

b. The Crown Lands Ordinance 191580

This Ordinance repealed the Crown Lands Ordinance
1902. The purpose of the 1915 Ordinance, as stated in
its preamble, was to "make further and better
provision for regulating the leasing and other
disposal of Crown land." It contained clearer
provisions for grants of Crown land to individuals and
the conditions which determined those grants.
Provision was also made for the proclamation of
Reserves for Africans. Importantly, the 1915
Ordinance established a new system of registration of
deeds that was superior to that contained in the
Registration of Documents Ordinance 1901. A new

Registration Office, which would regulate the

78 M.P.K. Sorrenson, Origins of European Settlement
in Kenya (Nairobi 1968), p. 88. Memo from the
Surveyor General to the Colonial Secretary:
Organisation of the Survey Branch - Survey and

Registration Department, 14 April 1928, K.N.A. Ref.
No. BN.7/6.

79 For an account of the difficulties arising over
compensation, see M.P.K. Sorrenson, Land Reform in the

Kikuyu Country, A Study in Government Policy (Nairobi
1967), p. 18.

80 This Ordinance was renamed and is now referred to
as the Government Lands Act 1915.
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registration of Crown land under the Act, and a new
register of Crown land were created. 81

There were several improvements; for example, the
register was of a better structure than under the 1901
Ordinance - it had a separate folio for each
conveyance, lease or licence that was granted, making
a search for the documents of title for a particular
parcel much easier.82 provision was also made for
identification of parcels of land. A document could
not be registered unless it had a plan or a map which
identified the property and which had an accurate
description of the property and a clear and precise
definition of the boundaries and their extent.83
Moreover, clear provision was made for the priority of
registered documents; unregistered documents were
void8% and could not be used as evidence in court.85

While these provisions were an improvement on
those under the Registration of Documents Ordinance,
the system was essentially one of registration of

86

deeds. Registration of a document was not proof

81 Crown Lands Ordinance 1915, ss. 91, 97.

82  r1bid, s. 97.

83  rpid, ss. 110,110.

84  1pid, s. 101.

85  r1pid, s. 100.

86 Notably, an amendment in 1959 provided that a
person could register a caveat against the land
registered which would put a stop to dealings with the

land until the caveat was withdrawn. See now
Government Lands Act 1915, s. 116.



that the document was valid and a purchaser would have
to investigate the documents going back to the grant
of the land by the Crown in order to satisfy himself

as to the validity of the title offered.

Nevertheless, it was an advanced form of registration

of deeds in view of the provisions for accurate

definition of boundaries by survey.87 Inexplicably,

no provision was made for the repeal of the
Registration of Documents Ordinance 1901, nor was

there provision for the conversion of land on the

register under the 1901 Ordinance to that under the

1915 Ordinance. Section 129 of the Crown Lands

Ordinance 1915 merely stated that the Registration of
Documents Ordinance 1901 was not to apply to land
registered under the Crown Lands Ordinance. This
meant that there were two competing systems of deeds

registration. However, no new registrations of

documents of land were to be made under the
Registration of Documents Ordinance 1901, and the
importance of the register under this Act decreased as
other systems of registration were established.

2. The Hybrid sSystem: The Land Titles Ordinance

1908

Prior to the enactment of the Crown Lands

Ordinance 1915, a new system of land registration was

87 See also Registration of Documents Act 1901, s
4(vii).
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established under the Land Titles Ordinance 190888
which was confined to land situated in the Coast
Province. The Act created what can be classed as a
hybrid system of land registration, that is,
registration of titles combined with registration of
deeds. How did this come about?

As mentioned earlier®® the British government
entered into an agreement with the Sultan of Zanzibar
over the ten mile strip of land along the East African
coast over which he exercised sovereignty. The
agreement created, in effect, a lease whereby the
British government would exercise executive and
judicial administration over public lands in the strip
and, in return, would pay to the Sultan a sum of
£11,000 per annun.

The people who resided on this land were mainly
Arabs who had settled on the land for hundreds of
years as well as African tribes such as the Pokomo,
Mijikenda, and the Giriama. People within the ten
mile strip owed their allegiance to the Sultan and
were governed on the basis of Mohammedan or Islamic
law. Islamic law recognised the concept of individual
ownership of land and title analogous to a freehold
title in English law.29 Accordingly there were many

Arabs along the coast who held land as private owners

88

Now referred to as the Land Titles Act 1908.

89 Supra, n. 61.

90 Mtoro Bin Mwamba v. Attorney General (1952)
E.A.C.A. 108,

56



under Islamic law. When the British government
acquired the lease of the ten mile strip, it intended
to alienate public land to would be settlers.
However, there was no way of distinguishing private
from public land since the Sultan had not kept a
record or a register of title. Moreover, many of
those who claimed ownership of the land did not have
documents to prove such ownership and often unfounded
claims were made.?l Although the British government
had acquired jurisdiction over the strip, the lex loci
rei sitae was to remain Mohammedan law.22
Accordingly, if the British government was to alienate
public land it had to ensure that there was no
conflict with the rights of private owners, and this
meant finding a way of distinguishing private and
public land.

It was for this reason that the Land Titles
Ordinance 1908 was enacted. As stated in its
preamble, the Act was to "make provision for the
removal of doubts that have arisen in regard to titles
to land and to establish a Land Registration Court."
The Land Registration Court was to be presided over by
a Recorder of Titles whose function was to determine
claims to land.?3 Therefore all persons "being or

claiming to be proprietors" or having an interest in

91

See A.M. Jivanjee v. Land Officer 6 E.A.L.R. 183.

92 Secretary of State v. Charlesworth, Pilling & Co.
[1901] A.C. 373.

93 Land Titles Ordinance 1908, s. 6.
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land were to bring their claims before the Recorder of
Titles within a period of six months from the date of
the application of the Act to the area where the land

was situated.?24

The claimants, who could be
represented by an advocate?® had to satisfy the
Recorder of Titles that they were the proprietors of
the land in question, and if title to the land could
be proved they were then issued with certificates of
title.%® a surveyor, who was attached to the court,
would then accurately survey the land and place
boundary marks showing the demarcation and the
delimitation of the land and such boundaries would be

shown on the plan.97

A register of certificates of
title was to contain copies of all the certificates
granted with each certificate granted constituting a
separate folio of the register.98 Therefore all land
that was the subject of a successful claim was
registered in this manner, and the issue of a
certificate of title merely confirming a pre-existing
title. It was provided in section 17 that all the

land for which no certificate of ownership had been

granted was deemed Crown Land.

24 r1pid, s. 15.
95 1bid, s. 20(1).
%6 Ibid, s. 20(1).
37  r1bid, s. 22.

°8  r1pid, s. 26.
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Interestingly, the full concept of land

registration with all its ramifications was not

introduced by the Act. The certificates of title were

not declared by the Act to be indefeasible®® and no
provision was made for indemnity where there were
mistakes, omissions or entries obtained by fraud that
could not be rectified; this meant that the titles
confirmed by the Act were not guaranteed by the State.
The reason why these titles could not be guaranteed
was because the government felt that the expense
involved in setting up an insurance fund and employing
officials of sufficient legal knowledge was too great
and could never be recovered from the fees that could
be charged from transactions.109 Instead, a system of
registration of deeds was introduced for dealings with
the land.1%1l A1l documents affecting the land were to
be registered and these documents were to be
accompanied by a plan which clearly described the
property.102 Initially, the Registrar had no power to

inquire into the validity of the document and merely

had it registered. It meant that a person wanting to

purchase land registered under the Act had to make a

retrospective search of all the documents registered
99

But see Alibhai v. Alibhai (1938) E.A.C.A. 1,
where it was held that the certificates of title
issued under the Act were indefeasible.

100 5, Rowton Simpson, Land Law and Reqgistration,
(Cambridge 1976), p. 444.

101 1and Titles Ordinance 1908, Part III.

102 1pid, ss. 57, 65, 66.
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and examine their validity, and could not simply rely
on the certificate of title. 103 Moreover, no
provision was made for the priority of the documents
that were registeredl%4 yhich created an anomalous
situation whereby a subsequently registered document
could have priority over a previously registered
document.

These deficiencies were responsible for the
enactment of the Registration of Titles Ordinance 1919
which introduced a more complete system of land
registration based on the Torrens system in Australia,
and which introduced the third group of land

registration.

3. The Torrens System : The Registration of Titles

ordinance 1919105

The Torrens systeml0® yas first introduced in
South Australia in 1858 by Sir Robert Torrens and the
system rapidly spread to other parts of Australia and

New Zealand. It had several distinguishing features.

103 An amendment to the Act in 1959 enabled the
Registrar to inquire into the validity of the document
presented for registration - see now s.64 of the Land
Titles Act 1908.

104 rhis was later rectified by an amendment to the
Act- see now s. 60.

105 pNow referred to as the Registration of Titles Act
1919. .

106  por works discussing the Torrens system see J.E.

Hogg, The Australian Torrens System (1905); T.B.F.

Ruoff, An Englishman Looks at the Torrens System
(London 1957); S. Rowton Simpson, Land Law and

Registration, (Cambridge, 1976).




In Australia, for example, the Crown granted land on
the assumption that all land belonged to the Crown, a
situation that was to be similar to that in Kenya when
the Crown assumed title to all the land. In Australia
all land that was granted was registered. Therefore,
the Torrens register was composed of Crown grants that
were registered automatically. Moreover, land that
was the subject of a grant was accurately surveyed and
the boundary demarcated by official marks that were
placed on the ground, and in this way, the boundary
became guaranteed.

In comparison, the English system was governed by
the ’general boundary’ whereby boundaries were marked
by walls, fences or hedges which have no official
status, and the precise line of the boundary may be
unknown. The Torrens register was composed of bound
volumes in folios containing all the entries from the
time of the first registration thereby conserving the
history of the title from the beginning, whereas the
English register consisted of loose cards which were
constantly updated and entries no longer subsisting
could be removed with a new edition. Furthermore, a
person with an interest in the registered land could
register a caveat under the Torrens system which put a
stop to all transactions affecting the registered land
until it was removed, whereas the English caution
merely entitled to the cautioner notice of a projected
dealing. Such a cautioner had no power to put a stop

to all transactions with the land.
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The Torrens system was established in Kenya under
the Registration of Titles Ordinance 1919. This Act
was designed to remedy the deficiencies prevalent
under the Land Titles Ordinance 1908 and in
particular, as stated in the preamble, "to provide for
the transfer of land by registration of titles". This
was to be done by replacing the process of
investigation of title with a simple search of the
register. A new register of titles was created and
forms were provided for the transfer of registered
land.197 provision was made for rectification of the
register including entries that had been obtained by
fraud.108 a person could recover damages from the
Registrar where entries had been obtained by fraud or
were the result of error.l99 A person with an interest
in the registered land could register a caveat which
put a stop to dealings with the land until it was
removed. 110 Ney provisions were included concerning
leases, charges and the disposition of land held upon
trust for sale.lll

However, the Act created a praoblem; it added &
new registration system without providing for the

repeal of the existing systems. Part III of the Act

107 Registration of Titles Ordinance 1919, First
Schedule, Forms F, G & H.

108 71pid, ss. 59 & 60.

109  1pid, s. 24.
110 1pid, part XI.
111

Ibid, Parts VII, VIII & XVII.
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contained provisions for bringing land under the Act
and was only to apply in the Coast Province where the
Land Titles Ordinance 1908 was still in operation,112
Section 6 provided that land which had been alienated
by the government in fee or for years, or land in
respect of which a certificate of title had been
issued by the Land Registration Court under the Land
Titles Ordinance 1908 could be brought under the
operation of Registration of Titles Ordinance 1919.
Land situated outside the Coast Province could only be
brought under the Act if it had been granted by the
government whether in fee, lease or licence.ll3 This
created an anomalous situation in the Coast Province
whereby two competing registration systems were in
existence. A person who was issued a certificate of
title by the Land Registration Court under the Land
Titles Ordinance 1908 had the luxury of deciding
whether to have his title governed by the 1908
Ordinance or by the 1919 Ordinance. This situation
created a recipe for confusion and uncertainty.l14
This was aggravated by the fact that the Crown
Lands Ordinance 1915 was also applicable in the Coast

since land which was not the subject of a grant of a

112 1pid, s. 19(2).
113 71pid, ss. 20 & 2.

114 7This was alluded to in the Legislative Council
where there was a debate on a motion on whether the
Registration of Titles Ordinance 1919 should be
repealed - Legislative Council, Proceedings, 2nd
Session, Cols. 44-47, (22 August 1924).
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certificate of title was deemed to be Crown Land under
section 17 of the Land Titles Ordinance 1908 and
therefore would come under the definition of Crown
land in the 1915 Ordinance.

The mistake lay in not providing for the repeal
of the Land Titles Ordinance 1908 and the conversion
of all the titles created under that Act to the 1919
Ordinance and furthermore, providing for the
systematic conversion of titles issued under the Crown
lands Ordinance 1915 to be registered under the 1919

Ordinance.

However, the Registration of Titles Ordinance

1919 had other deficiencies. For example to obtain an

indemnity, the person who was adversely affected by
the fraud or error had to bring an action in court
against the person who had caused the fraud or error.

Only if he was dead, insolvent or not within the

jurisdiction of the court, could the person bring an

action against the Registrar.l1® rThis would naturally
entail considerable expense for a person trying to

make a claim, and failure could be costly. Moreover,

it was doubted by the banking community as to whether
a valid charge could be created under section 66 of
the 1919 Act. That section provided that a lien could

be created by the deposit of title deeds. The

115 Registration of Titles Ordinance 1919, s. 24.
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uncertainty meant that bankers were reluctant to
create charges over land in such fashion-®116

These deficiencies resulted in widespread calls
for the repeal of the 1919 Ordinance. In the
Legislative Council a motion for the repeal of the
Ordinance was debated upon but was defeated. Instead,
a Select Committee was established "to examine and
report" on the Ordinance and to see how these
deficiencies could be corrected.ll? one committee
recommended that a Bill should be drafted to meet
these objections but nothing became of this Bill as it
was rejected by the Law Society.l18 another committee
appointed in 1927 under the Chairmanship of the
Solicitor General reported that the 1919 Ordinance was
unsatisfactory and it should be repealed. They
suggested that the system under the Crown Lands
Ordinance 1915 and the Land Titles Ordinance 1908
should either be revised or a voluntary system of land
registration should be made to run alongside them;
however, these proposals were never acted upon.119

Eventually the outcome of all these deliberations
was the passing of a Bill which amended section 66 of

the 1919 Ordinance, providing clearly that an

116 gee Legislative Council, Proceedings, 2nd
Session, Cols. 44-47 (22 August 1924).

117 1bid, col. s2.

118 Legislative Council, Debates, 1925, Vol. II, Col.
793 (20 October 1925); K.M. Maini, Land lLaw_in East
Africa, (Nairobi 1967), p. 33.

119 x.M. Maini, op.cit. p. 33



equitable mortgage could be created by the deposit of
documents of title.l20 This was something of a damp
squib because although the Bill when passed removed
the uncertainty which had been created by section 66
of the Ordinance, it did not address the wider
problems which the Ordinance created and other
inherent deficiencies in the Ordinance. Piecemeal
amendments were made to the Ordinance over the years
which tinkered with the basic structure but leaving it
substantially the same, laying the Ordinance open to

continued criticism.121

C. Summary

By 1920, therefore, there were four separate Acts
that governed registration of land in Kenya. Clearly,
this situation was unsatisfactory but it can be said
that this scenario was due to the lack of a clear
policy on land registration by the government. No
committee was established to think through an
effective and comprehensive system of land
registration that would cover the whole country.
Although fears were expressed in Parliament about the
wisdom of having several parallel systems of

registration122 no effort was made to integrate the

120  gee Legislative Council, Debates, 1931, Vol. II,
Col. 523 (26 November 1931); & 1933, Vol. II, Col. 695
(29 November 1933)

121  gee for example, Adonia v. Mutekanga [1970] E.A.
429 at p. 433 per Spry J.A.

122 gee Legislative Council, Debates, 2nd session,
cols. 44-47 (22 August 1924).
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system, or to phase out pre-existing systems. The
Registration of Titles Ordinance 1919, despite its
deficiencies, could have been used as a basis for
extending land registration throughout the country.
However, it received widespread opposition, especially
from lawyers who felt that it would take business away
from them since the forms provided under the Act meant
that people could undertake their own conveyancing,123
Half hearted attempts to remedy its inherent
shortcomings only brought about limited improvement.
Nevertheless, its provisions were an improvement
on the provisions of the Land Titles Ordinance 1908
concerning dealings with registered land.
Furthermore, registration of title was clearly a
better system than the system of registration of deeds
which was contained in the Registration of Documents
Ordinance 1901 and the Crown Lands Ordinance 1915.
However, the Registration of Titles Ordinance 1919
merely ran alongside the Crown Lands Ordinance 1915
and this was evident because the former provided that
only land that was granted as freehold by the Crown

was to be registered under the 1919 Ordinancel?24

123 5. Rowton Simpson, Land Law and Reqgistration,
Cambridge (1976), pp. 445, 446. Interestingly, no

opposition was expressed by the legal profession
against the introduction of land registration in the
African lands in the 1950’s, which was deliberately
designed to keep lawyers out of conveyancing - see
Chapter Four, infra.

124 Registration of Titles Ordinance 1919, ss.
1(3) (a), 20.
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whereas grants for terms of years would continue to be
governed by the Crown Lands Ordinance 1915. Since the
Act did not attempt to convert grants of freehold land
issued before 1919 and which were registered under the
1915 Ordinance, a situation was created whereby there
were grants registered under the 1915 Ordinance and
under the 1919 Ordinance. The situation was
complicated further with regard to leases; by virtue
of section 1(3)(a) and (b) of the Registration of
Titles Ordinance 1919, leases granted by the Crown
could not be registered under the 1919 Ordinance;
these would be regulated by the Crown Lands Ordinance
1915.125 This resulted in a state of affairs that
was far from satisfactory and confusing, to say the
least, since there was land registered under the 1915
Ordinance, and under the 1919 Ordinance with no
provision being made for land registered under the
Crown Lands Ordinance 1915 to be converted to the
register under the Registration of Titles Ordinance
1919.

Meanwhile, despite the enactment of the 1919
Ordinance to correct the deficiencies of the Land
Titles Ordinance 1908, certificates of title were
still being issued under the latter Act although this
came to a temporary halt in 1922 due to lack of funds

and it was not until 1957 that the process was

125 crown Lands Ordinance 1915, s. 4.
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resumed.l26 This meant that there were titles that
were still subject to the Land Titles Ordinance 1908

and its provisions. Since the conversion of titles

from the register created by the 1908 Act to the
register created under the Registration of Titles
Ordinance 1919 was purely voluntary,127 it meant that
there would always be titles registered under both

sets and complete conversion would never take place.

II. Land Law and Conveyancing in the African Reserves

The official view that African societies in
general did not have a system of private ownership of
land because they were too primitive to understand

such a system was erroneous.128 This view was the

product of inadequate research of African societies by

anthropologists and a failure to understand their
jurisprudence. Later studies showed that many African
societies indeed had complex methods of conveying land
and certainly did recognise private ownership of land.
In Kenya, in particular, studies revealed that

various African societies within the country, in
particular the Kikuyu, Meru, Kamba and Luo among

others, recognised private ownership and the

assignment by land owners of subordinate interests in

126 Report of the Mission on Land Consolidation and

Registration in Kenya, 1965-66 (London 1966), para.

119.

127 Registration of Titles Ordinance 1919, s. 6.

128  g5ee part II, section I, supra.
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land to individuals. Moreover, these societies had
advanced systems of conveying land. This was due to the
fact that they were agricultural societies leading a
relatively sedentary and stable existence and viewed land
as a precious resource since it was the source of their
wealth. This was in contrast to nomadic groups such as
the Kalenjin, Maasai and Samburu who lived in arid or
semi-arid lands with a harsh environment, which caused
them to lead a peripatetic existence, migrating
seasonally in a constant search for pasture and wéter
for their 1livestock.

It is vital to consider the methods of conveying
land and the rights that were recognised in these
societies under customary law because it forms a
background to understanding the problems that plagued
the application of land registration when it was
introduced in the African Reserves. It would be
beyond the scope of this thesis to attempt to examine
the nature of land tenure and conveyancing of all the
societies in Kenya which number more than 40.129 It is
therefore intended to consider the example of the
Kikuyu who were, and still are, the largest social
group in the country, They had a well developed
system of land tenure that has been documented
extensively. The nature of their land tenure was one of

the factors that led to the initial introduction of

129 For a work that deals with the nature of land tenure
among some African societies in Kenya, see B.A. Ogot

(ed.) Kenya Before 1900, Eight Regional Studies (Nairobi
1976) .
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land registration in the Kikuyu Reserve before it was

introduced in other Reserves occupied by Africans.

A. Conveyancing and Acquisition of Subordinate
Rights Among the Kikuyu

Oral traditions and sources indicated that the
Kikuyu acquired title to some of their estates, which
they termed Ithaka, by a process of settling on
unoccupied land and clearing the bush and forest as
well as purchasing land from a group of people known
as the Ndorobo.l30 fThe Kikuyu had well defined
methods of transferring land as well as conferring
subordinate interests in land. When the colonial
administration created Reserves to which the Africans
were to be confined, they did not attempt to apply the
Ordinances dealing with land registration to those
areas. The Kenya Land Commission had recommended that
African law and custom should continue to regulate
land within the Reserves so long as these were not
repugnant to any law in the colony.l31 rThis
recommendation was made part of the Native Lands Trust

Ordinance 1938 which created a structure for the

130 gsee Jomo Kenyatta, Facing Mount Kenya,(Nairobi

1979 ), pp.20-30; L.S.B. Leakey, The Southern Kikuyu
Before 1903 Vol I (London 1977), pp.93-108; M.P.K.
Sorrenson Land Reform in the Kikuyu Country, A Study
in Government Policy (Nairobi 1967), pp.7-9. But c.f.
the Report of the Kenya lLand Commission, Cmd. 4556
(1934), p. 93 where they rejected the view by the
Kikuyu that they purchased land from the Ndorobo.

131 Report of the Kenya lLand Commission, Cmd. 4556
(1934) paras. 1639, 1796, 2127.
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regulation and control of the Reserves or ’Native
Lands’. Therefore the law that was to continue to
apply in the Reserves was customary law. The Kikuyu
had two types of land transfer recognised by their
customary law: absolute sale and redeemable sale.
1. Absolute Salesof Land

Such sales of land among the Kikuyu transferred
title from the vendor to a purchaser (muguri)
unconditionally in the way an English vendor could
transfer his freehold title to a purchaser. This was
in contrast to redeemable sales of land which are
almost analogous to a mortgage. Absolute sales of
land among the Kikuyu could be grouped into two:
first, the sale by a vendor of land that he had
privately bought from a previous vendor, and secondly,
the sale by a vendor of land which he had received
through inheritance. Outright sales were usually
practiced by the Kikuyu of Nyeri and Kiambu whereas
the Kikuyu of Muranga practiced a system of redeemable
sale of land. Different rules governed these types of

sale as described below.

a Sale of Privately Owned Land

A person had the right to sell land that he had
previously purchased either from a fellow Kikuyu or
from any other person, such as a Ndorobo. Although
there were no controls that were imposed by custom on

his power to sell such land such as the need to obtain
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the consent of any individual, 132 gsuch a person was
morally obliged to consult his family to see if they
had any objections, and the elders in the community
(consultation of the elders was prudent since some of
them were asked to be witnesses to the
transaction).133

Since transactions were conducted orally, it was
important that the transaction was well witnessed by
several individuals; witnesses invariably included
prominent members of the community such as elders.
The presence of witnesses, such as elders, would deter
future misunderstanding or the incidence of fraud.
Both parties therefore arranged to have witnesses, who
were meant to bring with them plants such as lily
bulbs which would be used for marking the boundary of

the land to be sold.134 qne parties to the

transaction as well as the witnesses would then walk
along the boundary and the bulbs would be planted
along the line the new boundary would run. A ram was
also slaughtered and the contents of its stomach
sprinkled on some outstanding boundary markings such
as rocks.13% At times big stones were buried along

the boundary in case at later periods, a subsequent

132 r.s.B. Leakey, The Southern Kikuyu Before 1903,
Vol.I., (London 1977) p. 105.

133 Jomo Kenyatta, Facing Mount Kenya, (Nairobi
1979), pp. 31-32.

134

L.S.B. Leakey, op.cit., p. 107

135 71pidg.



owner dishonestly tried to move the boundary by
replanting the bulbs. Since he would be unaware of
the buried stones his dishonesty could be detected if
a dispute arose.136

Once the boundary was marked the sale was
ratified by the handing over of five objects used to
validate the transaction; these were a sword, an axe,
a branding iron, a small barrel for storing honey, and
a virgin ewe.

These objects could be likened symbolically to
the signing, sealing, and delivery of a conveyance in
English law which formerly made such a conveyance
valid.137 1In addition the purchaser had to provide a
he-goat and the family that sold the land had to
provide either a he-goat or an ox for slaughter.

These sealed the new relationship between the
purchaser and the vendor and their families. The
purchaser was viewed as a relation-in-law (muthoni) of
the family from whom he bought the land.l38 The price
was payable in livestock which could be paid at once

or in instalments.139 The purchaser became the

absolute owner of the land and could deal with it in

136 1.s. B. Leakey, op.cit, p. 108. The belief that
supernatural intervention would befall those who
attempted to transfer the boundary acted as an
effective deterrent.

137 see now Law of Property (Miscellaneous
Provisions) Act 1989.

138 1.s. B. Leakey, op.cit., p. 108.

139 1pid, p. 104.
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any way he liked. 1In the words of the Kikuyu,
'ekwigurira na aathinguria, na aaguraririo; githaka
kiu niu giake o kuria angienda kuhira kana kwendia (he
has bought it for himself, and completed the payment
for it, and having had the transaction sealed and
certified for him, the land is then his alone, and he

may dispose of it and sell it as and when it pleases

him).140
b, Sale of Inherited Land

It was very difficult to sell land that was
inherited. Suppose a person, let us call him Kimani,
became the owner of 50 acres of a githaka either
because he cultivated it from virgin land or he bought
it from a Ndorobo. He is married with two wives and
has six sons and three daughters. If Kimani never
sold the land in his lifetime and died, his eldest son
was appointed muramati (titular head or trustee) in
place of his father, in accordance with Kikuyu
customary law. Kimani’s land now belonged to his sons
with each of them having a right to cultivate it.141
The land became family or mbari land under the name of

the original owner, the land now being referred to as

140 1pjd, p. 108.

141 Daughters generally had no right to receive a
share of the land. The widow normally received a life
interest in a portion of the land - for a detailed
discussion of the customary law of succession among
the Kikuyu and other groups, see E. Cotran,

Restatement of African Law, The Law of Succession,
Vol. II, (London 1969).
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githaka kia mbari ya Kimani (the land of Kimani’s

family group).142

If the land remained undivided the
muramati could not sell the land without the unanimous
agreement of his brothers. However, if the land was
divided up between the sons, and it was the custom for
each son to get an equal share, one could not sell his
share without the agreement of all the other brothers.
Even if they agreed to the sale, the family members
were first given an option to purchase before a person
who was not a member of the family could do so, 143

The procedure followed during such a sale was the same

as that of privately owned land.

2¢ Redeemable Sales

Land redemption was practiced by the Kikuyu in
Muranga. This was the only type of sale that was
recognised by them, as opposed to outright sales of
land, the latter being practiced by the Kikuyu of

144

Nyeri and Kiambu. Land redemption was also

practiced by societies such as the Merul45and the

Kamba.146

142 yomo Kenyatta, op.cit., p. 32; L.S.B. Leakey,
op.cit. p. 110.

143 The Kamba also had a similar procedure - see D.J.
Penwill, Kamba Customary Law, (Nairobi 1951), p. 38.

144 p 3.F. Simmance, Land Redemption Among the Kikuyu
of Fort Hall, [1961] J.A.L. 75.

145 5, Glazier, Land Law and Transformation of

Customary Tenure, The Mbeere Case, [1976] J.A.L. 39,
at p. 41.

146

D.J. Penwill, op.cit., p. 42.
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In this transaction, the process was initiated by the
vendor who urgently needed some livestock to meet some
customary obligation, such as the payment of bride
price. The vendor would offer a portion of his land
to a purchaser147 for a number of goats, for example,
on condition that the land would be redeemed by him on
the repayment of the purchase price at any future
date.148 The transaction was comparable to a mortgage
with the important exception that the vendor always
retained the title to his land. The vendor could
redeem the land at any time by paying back the exact
goods and any natural increase that the livestock had.
The purchaser’s rights were therefore precarious; if,
for example, he had any buildings on the land he was
obliged to demolish them, although he had a right to
harvest standing crops.149 Nevertheless, the
transaction was conducted on a friendly basis rather
than a commercial one, with the purchaser accepting
the land as security for a loan to a friend in

need.150

147 aAs in the case of inherited land the family of
the vendor had the first option to buy the land on the
redemption terms, and if no one within the family was
interested, he would then look for an outside
purchaser - A.J.F. Simmance, op.cit., p. 76.

148  1pid, p. 75.

149 1pigq,, pp. 76,77.

150 Report of the Committee on Native Iand Tenure in
Kikuyu Province, (Nairobi, 1929), para. 40.



3. Subordinate Rights in Land Subject to Customary
Law

There were various types of subordinate rights
that could be granted to other persons by landowners
in several African societies. A common right was what
could be described in English law as a tenancy. Among
the Kikuyu there was what was known as a muhoi. This
was a person who asked a land owner for permission to
cultivate on his land, but did not normally live on
it. Although the Kenya High Court described a muhoi
as ’a poor person with no land of his own’ 1151 some
ahoi had other land of their own on which they lived
but which was not sufficient for cultivation.l1%2 j
muhoi did not pay a fee for the right to cultivate,
neither did he pay any rent to the landlord. However,
he was obliged to present a portion of the harvest
crop to his landlord, and if he brewed some beer he
was also obliged to give some to his landlord. From
time to time he was called upon to contribute a sheep
or goat to the landlord whenever the latter was in
need such, as when he had to pay bride price for a
member of his family.l®3 The absence of a periodic
rent reflected the fact that the right was granted on

a friendship basis as opposed to a commercial

151 wainaina v. Murai, (1976) Kenya L.R. 227, at p.
230.

152 1,.8.B. Leakey, op.cit., p. 117.

153 1,.5.B. Leakey, op.cit., pp. 117, 118; Jomo
Kenyatta, op.cit., p-. 34.
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arrangement. The rights of the muhoi were personal to
him; he could not transfer them to a third party.
When he died his family had to make a new agreement
with the landlord to continue to have the same rights
of cultivation. If the landlord sold the same land to
a purchaser, the muhoi had to make a new agreement
with the new owner if he was to keep his rights,124
That the muhoi’s rights were limited was reflected in
the fact that he could be evicted at any time with
reasonable notice, so that he had time to harvest his
crops.155
Other societies had the equivalent of a muhoi.
Among the Luo a person who was given similar rights of
cultivation was known as a jadak. He could not
transfer those rights to a third party and neither
could his sons inherit them. His only obligation to
the landlord was to show respect to him and if there
were any disputes between the landlord and other
individuals the jadak was expected to side with his
landlord. 156 Among the Maragoli, the omunenya was
granted the right to occupy and cultivate on land by

the omwene or owner of it.157 Again he paid no rent

154 1,.s.B. Leakey, op.cit., p. 121.

155 Report of the Committee on Native Land Tenure in
Kikuyu Province, (Nairobi, 1929), para. 88.

156 Report of the Working Party on African Land
Tenure, 1957-8, (Nairobi, 1958), para. 91.

157  1pid.
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and his obligation was to support his landlord and
occasionally give him presents.

The Kikuyu had another type of tenant known as a
muthami. A muthami had more rights than a muhoi for
he had the right to cultivate as well as to build.l58
He had a more secure right of tenure and could only be
evicted if he had committed a serious offence, or the
landowner needed the land to cultivate. Apart from
being obliged to give to his landlord a nominal
portion of his harvest, he paid a number of fees
before he settled on the land, for example a fee (one
goat) for grazing his livestock payable to the

landlord, and a fee (one sheep and one goat) payable

to the clan elders.159

B. Summary

The above discussion highlights the elaborate
nature of land transactions among the Kikuyu and the
fact that they had well recognised rights over their
land that were accepted by all within the community.
A remarkable feature of the customary land law system
was its reliance on oral testimony to prove title to
land. Hence the need for numerous witnesses to be
present when a land transaction was made. Not
surprisingly there were very few disputes since there

were enough people who witnessed a transaction. The

158  Jomo Kenyatta, op.cit., pp. 22, 34.

159 1.s.B. Leakey, op.cit., pp. 116, 117.



fear of supernatural retribution also played a part in
preventing people from resorting to fraud, such as
moving the boundaries by replanting the bulbs,160

This arrangement remained satisfactory and
whenever a person and his family felt that the land
they had was not enough and that they could not
purchase surrounding land anymore they simply moved to
an area which was unoccupied and cultivated the virgin
land there and established a new home. However, when
the colonial government established the African
Reserves, such migration became impossible because the
tribes could only move out of the Reserve to settle
elsewhere on stringent conditions.161l

As a result, the Reserves slowly began to become
overcrowded, which in turn greatly contributed to the
land becoming eroded and infertile due to the pressure
on it by an increasing population together with poor
agricultural practices. This brought about an
increase in litigation as landowners began to eject
tenants off their land and the latter sought to
protect their interests in the African courts.
Clearly this situation had to be ameliorated. But
this was only one factor that led to the introduction
of land registration in the Kikuyu Reserve. In the

following section, the development of land

160 yomo Kenyatta, op.cit., p. 39.

161 gee Native Lands Trust Ordinance 1938, Part II.
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registration in the African Reserves is now

considered.

III. Factors and Events Leading to the Introduction of

Land Registration in the African Lands

Although the initial official view was that
Africans had no concept of private ownership,162 it
came to be accepted in certain quarters that they
indeed did have such a concept. A notable example was
Sir Percy Girouard, appointed Governor of the colony
in 1909, who recognised as early as 1910 that private
ownership was recognised by various African societies
as opposed to communal ownership. This was compounded
by studies in 1912 by M.W.H. Beech into Kikuyu land
tenure, whereby he was able to discover that theo
Kikuyu recognised individual land ownership.l163 gjr
Girouard went on to recommend that ‘a record of
existing rights’ should be prepared as a first step
toward the Registration of individual African
titles.l164 Although this was considered to be a good
idea, the outbreak of the First World War prevented
further consideration of the matter. 1In 1920,

proposals were made by the Chief Native Commissioner,

Sir John Ainsworth, which provided that the boundaries

162 p view that led to the subsequent alienation of
their land, supra.

163 see M.P.K. Sorrenson, Land Reform in the Kikuyu

Country, A Study in Government Policy, (Nairobi 1967),
p. 20.

164  1pid, p. 27.
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of the various ithaka (estates) should be demarcated
and that a register known as the Githaka Register be
established;165 nowever, the effect of the titles that
were to be issued under this scheme was to make the
owners licencees rather than owners of a freehold
title.166 Although a trial scheme of registering
ithaka titles was started in Kiambu, it was abandoned
in 1922.167

Political demands among the Africans continued to
grow fuelled by the insecurity of their precarious
titles. Their land was continually being alienated by
the government. For example, after the First World
War, a scheme was set up by the colonial government in
conjunction with British government that land be set
aside to settle soldiers who had fought for Britain
during the war. A soldier settlement scheme was
therefore set up and thousands of acres were alienated
to them from the African Reserves.168

The demands for secure titles by the Africans led
to the creation of two committees in 1929 to look into
the question of African land tenure. The first was

appointed to look into land tenure in North Kavirondo

(now Western Kenya) and it recommended that boundaries

165 71pid, pp. 27, 28.
166 1pid, p. 28.
167 71pid.

168 Makhan Singh, The East African Association 1921-
1925, Hadithi, Vol. 3, Bethwell A. Ogot ed., (Nairobi
1971) p. 121; M.P.K. Sorrenson, Origins of European
Settlement in Kenya, (Nairobi 1968), pp. 289-290.
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of land (lugongo) would be demarcated and lugongo
registers set up.169 7The second committee was
appointed to 1look into land tenure among the Kikuyu,
and it recommended that ithaka should be registered
and that rules should be drawn up for a register to be
started in Kiambu,170

Nothing, however, came of these proposals because
shortly after, the Kenya Land Commission was appointed
to look into the question of the security of African
land over the whole of the colony and to look into the
grievances expressed by Africans over the way their
land had been alienated by the government. The
Commission recommended that the security of African
land would be guaranteed if it was vested in a Lands
Trust Board acting as trustee, and which would
exercise administrative control over the land. 1In
this way no alienation of African land could be made
without the consent of the board and the Africans
living on the 1land.l7l rThe commission did not
recommend the country wide introduction of a register
of right holdings of African land as they thought that
in many areas this would be premature due to their

opinion that African tenure had not evolved to the

169 peport o