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Abstract

This thesis will discuss the responses of the United States of America and the
United Kingdom to allegations that their personnel have committed war crimes
in the context of the armed conflicts in Afghanistan, and Iraq, respectively. This
will be done in order to assess the extent to which these responses have
complied with the principle of complementarity as found at the International
Criminal Court (ICC). This is a topic of importance since such allegations have
been subject to ICC scrutiny in recent years, and compliance with the principle
of complementarity is a way in which both States can avoid further scrutiny. The
discussion in relation to the United States centres around an analysis of criminal
law applicable to allegations under scrutiny by the ICC Office of the Prosecutor
(OTP); an examination of the Report of the Senate Armed Services Committee
on the treatment of detainees in US armed forces custody, as well as the
Senate Intelligence Committee’s Report on the CIA’s detention and
interrogation program; before discussing the criminal investigation process in
the United States. The discussion of the United Kingdom will also analyse the
framework of law applicable to the crimes under OTP scrutiny, before
discussing the extent to which the Baha Mousa Report demonstrates that the
UK has complied with the principle of complementarity. The analysis of the UK
also includes chapters discussing the impact of the Iraq Historic Allegations
Team, and the potential impact of legislation aimed at preventing vexatious
prosecutions. The thesis concludes by arguing whether the analysis of the
situation in these two States is reflective of how the principle of complementarity
was envisaged to apply at the time the Rome Statute was created.
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Introduction

This thesis will discuss the extent to which States comply with the principle of
complementarity as found within the Rome Statute of the International Criminal
Court (ICC). Article 17(1) of the Rome Statute states:

“Having regard to paragraph 10 of the Preamble and article 1, the Court
shall determine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has
jurisdiction over it, unless the State is unwilling or unable genuinely to
carry out the investigation or prosecution;

(b) The case has been investigated by a State which has jurisdiction over
it and the State has decided not to prosecute the person concerned,
unless the decision resulted from the unwillingness or inability of the
State genuinely to prosecute;

(c) The person concerned has already been tried for conduct which is the
subject of the complaint, and a trial by the Court is not permitted
under article 20, paragraph 3;

(d) The case is not of sufficient gravity to justify further action by the
Court™

Commentary has suggested that without the principle of complementarity, the
ICC would not be able to successfully fulfil their mandate.? It is therefore

essential to discuss the extent to which States comply with the principle of

' Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1
July 2002) 2187 UNTS 90, Article 17(1). Unwillingness is defined in Article 17(2), and inability in
Article 17(3).

2 See, for example: Mohamed M El Zeidy, ‘The Principle of Complementarity: A New Machinery
to Implement International Criminal Law’ (2002) 23 Michigan Journal of International Law 869,
870; Office of the Prosecutor, ‘Paper on some policy issues before the Office of the Prosecutor’
(ICC, September 2003) <https://www.icc-cpi.int/nr/rdonlyres/1fa7c4c6-de5f-42b7-8b25-
60aa962ed8b6/143594/030905_policy paper.pdf> (Last accessed 15 May 2021) 4; Assembly
of States Parties, ‘Report of the Bureau on complementarity’ (29 November 2019) ICC Doc
ICC/ASP/18/25 <https://asp.icc-cpi.int/iccdocs/asp _docs/ASP18/ICC-ASP-18-25-ENG.pdf>
(Last accessed 15 May 2021), para 4. For further discussion of the principle of complementarity,
see infra Chapter One.



complementarity in order to assess the extent to which the ICC is capable of
fulfilling their mandate as set out in the Preamble to the Rome Statute.?

The discussion in this thesis will therefore concentrate on the responses to
allegations of war crimes of two States who have faced scrutiny from the ICC
Office of the Prosecutor (OTP) for such crimes in the United States of America
and the United Kingdom. The analysis to be conducted examines the conduct of
two of the permanent members of the United Nations Security Council and, as
will be shown in the next section, two States with different relationships to the
ICC — the UK having ratified the Rome Statute and the US having not done so.
This introduction will set out the rationale for the choice of these two States; the

methodology to be employed; and the aims of the research.

1. Why This Thesis Discusses the United States of America and the
United Kingdom

There are multiple reasons for discussing the conduct of the two States
selected, the most notable of which is the fact that both States have been
subject to scrutiny by the OTP in recent years. The ICC Appeals Chamber
approved the OTP’s request to open an investigation into the armed conflict in
Afghanistan in March 2020,* a request which included allegations of war crimes
committed by US personnel.® This approval came after the Pre-Trial Chamber
had previously decided that an investigation would not be in the interests of
justice.® In their investigation request, the OTP allege that members of the US
military and Central Intelligence Agency (CIA) were responsible for ‘the war
crime of torture and cruel treatment pursuant to article 8(2)(c)(i)’ of the Rome

3 Rome Statute (n 1) Preamble

4 Situation in the Islamic Republic of Afghanistan (Judgment on the appeal against the decision
on the authorisation of an investigation into the situation in the Islamic Republic of Afghanistan)
ICC-02/17-138 (5 March 2020)

5 Situation in the Islamic Republic of Afghanistan (Public redacted version of “Request for
authorisation of an investigation pursuant to Article 15”) ICC-02/17-7-Red (20 November 2017),
paras 187-252

6 Situation in the Islamic Republic of Afghanistan (Decision Pursuant to Article 15 of the Rome
Statute on the Authorisation of an Investigation into the Situation in the Islamic Republic of
Afghanistan) ICC-02/17-33 (12 April 2019)



Statute,” ‘the war crime of outrages upon personal dignity, in particular
humiliating and degrading treatment, pursuant to article 8(2)(c)(ii)’,2 and ‘the
war crime of rape and other forms of sexual violence pursuant to article
8(2)(e)(viy.®

In the case of the United Kingdom, the OTP has launched two investigations
into alleged war crimes committed by members of the armed forces in Iraq. The
first of these preliminary examinations was closed on 9 February 2006 on the
basis that the crimes alleged did not meet the gravity threshold under the Rome
Statute required for the OTP to investigate alleged offences.' The second
Preliminary Examination was launched on 13 May 2014 following receipt of a
communication by the European Center for Constitutional and Human Rights
and Public Interest Lawyers."" This Preliminary Examination was ultimately
closed on 9 December 2020,'? despite the OTP stating that there were
‘numerous concerns with respect to how specific decisions on certain matters

were arrived at’,"® and concluding that:

“on the basis of the information available, there is a reasonable basis to
believe that, at a minimum, the following war crimes have been

committed by members of UK armed forces: wilful killing/murder under

" OTP Afghanistan investigation request (n 5) para 191

8 ibid para 204

% ibid para 207

10 Office of the Prosecutor, ‘OTP letter to senders re Iraq 9 February 2006’ (International
Criminal Court, 9 February 2006) <https://www.icc-cpi.int/nr/rdonlyres/04d143c8-19fb-466¢-
ab77-4cdb2fdebef7/143682/otp_letter_to_senders_re_iraq_9 february 2006.pdf> (Last
accessed 15 May 2021) 8-9

" International Criminal Court, ‘Prosecutor of the International Criminal Court, Fatou Bensouda,
re-opens the preliminary examination of the situation in Iraq’ (International Criminal Court, 13
May 2014) <https://www.icc-cpi.int/pages/item.aspx?name=otp-statement-irag-13-05-2014>
(Last accessed 15 May 2021); European Center for Constitutional and Human Rights and
Public Interest Lawyers, ‘Communication to the Office of the Prosecutor of the International
Criminal Court: The Responsibility of Officials of the United Kingdom for War Crimes Involving
Systematic Detainee Abuse in Irag from 2003-2008 (European Center for Constitutional and
Human Rights, 10 January 2014)
<https://www.ecchr.eu/fileadmin/Juristische_Dokumente/January_2014_Communication_by EC
CHR_and_PIL _to ICC_OTP_re_Iraq_UK__public_version_.pdf> (Last accessed 15 May 2021)
12 International Criminal Court, ‘Statement of the Prosecutor, Fatou Bensouda, on the
conclusion of the preliminary examination of the situation in Irag/United Kingdom’ (International
Criminal Court, 9 December 2020) <https://www.icc-cpi.int/Pages/item.aspx?name=201209-otp-
statement-irag-uk> (Last accessed 15 May 2021)

3 ibid



article 8(2)(a)(i)) or article 8(2)(c)(i)); torture and inhuman/cruel treatment
under article 8(2)(a)(ii) or article 8(2)(c)(i)); outrages upon personal
dignity under article 8(2)(b)(xxi) or article 8(2)(c)(ii)); rape and/or other

forms of sexual violence under article 8(2)(b)(xxii) or article 8(2)(e)(vi)).”'*

The fact that both States have been subject to ICC scrutiny serves to justify a
discussion of whether the domestic processes employed by each satisfy the
principle of complementarity since, as stated previously, the ICC can only act in
situations where States do not comply with the principle of complementarity.
Adherence with the principle of complementarity in such circumstances should
be in the interests of both States, since as will be discussed further, both States

reject the idea that they should be subject to ICC scrutiny.

It should be noted that despite the United States not having ratified the Rome
Statute, compliance with the principle of complementarity would serve to
prevent further ICC scrutiny. For example. Akande argues that the principle of
complementarity serves to limit the potential jurisdiction over the nationals of
States which have not ratified the Rome Statute,® stating that ‘the
complementarity principle requires the ICC to defer to the exercise of national
jurisdiction by non-parties to the same extent that it requires deferral to the
jurisdiction of parties.’'® Additionally, former State Department Legal Advisor
John Bellinger has argued that the United States should provide information on
investigations that have been carried out in order to avoid further ICC scrutiny."’
Furthermore, the OTP themselves, in their Afghanistan investigation request,
have indicated that their assessment of the admissibility of any cases before the
ICC may change if such information is provided.' The Appeals Chamber have

4 Office of the Prosecutor, ‘Situation in Irag/UK: Final Report’ (International Criminal Court, 9
December 2020) <https://www.icc-cpi.int/itemsDocuments/201209-otp-final-report-iraq-uk-
eng.pdf> (Last accessed 15 May 2021), para 71

'S Dapo Akande, ‘The Jurisdiction of the International Criminal Court over the Nationals of Non-
Parties: Legal Basis and Limits’ (2003) 1 Journal of International Criminal Justice 618, 647-48
16 ibid 647

7 John Bellinger, ‘The International Criminal Court and the Trump Administration’ (Lawfare, 27
March 2018) <https://www.lawfareblog.com/international-criminal-court-and-trump-
administration> (Last accessed 15 May 2021)

8 OTP Afghanistan investigation request (n 5) para 296



also noted that the admissibility of any case before the ICC may be subject to
admissibility challenge under Article 19 of the Rome Statute.™®

The second reason for examining the conduct of the United Kingdom and the
United States of America is that both States are permanent members of the
United Nations Security Council (UNSC),?® which means that both States are in
a position to influence the situations the OTP can investigate. Under Article
13(b) of the Rome Statute, the UNSC, acting under Chapter VII of the UN
Charter, can refer situations to the ICC.2! Such referrals have occurred on two
previous occasions in relation to Darfur and Libya.?? However, as Trahan notes,
such a referral does not mean that the OTP is obliged to launch an
investigation.?® Furthermore, under Article 16 of the Rome Statute, the UNSC
can act to defer investigations and prosecutions at the ICC for a year.?* This
power has been used as a result of concerns by the United States that their
personnel could be held liable for any crimes committed in the course of UN
peacekeeping missions.?® Lastly, it is possible that UNSC permanent members
could use their veto under Article 27(3) of the UN Charter to prevent action
being taken under either of the two situations discussed above.?® As a result of
these powers to influence the ICC’s investigative focus, it is necessary to
consider the extent to which States on the Security Council address allegations
of crimes which fall within the scope of the Rome Statute.

9 Afghanistan Appeal Chamber Judgment (n 4) para 44

20 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1
UNTS XVI, Article 23

21 Rome Statute (n 1) Article 13(b); ibid Chapter VII

22 United Nations Security Council Resolution 1593 (31 March 2005) UN Doc S/RES/1593;
United Nations Security Council Resolution 1970 (26 February 2011) UN Doc S/RES/1970

23 Jennifer Trahan, ‘The Relationship Between the International Criminal Court and the U.N.
Security Council: Parameters and Best Practices’ (2013) 24 Criminal Law Forum 417, 423-24
24 Rome Statute (n 1) Article 16

25 United Nations Security Council Resolution 1422 (12 July 2002) UN Doc S/RES/1422; United
Nations Security Council Resolution 1487 (12 June 2003) UN Doc S/RES/1487. For discussion
of these resolutions, which have been subject to controversy, see Trahan (n 23) 437-47;
Mohamed El Zeidy, ‘The United States Dropped the Atomic Bomb of Article 16 of the ICC
Statute: Security Council Power of Deferrals and Resolution 1422’ (2002) 35 Vanderbilt Journal
of Transnational Law 1503; Neha Jain, ‘A Separate Law for Peacekeepers: The Clash Between
the Security Council and the International Criminal Court’ (2005) 16(2) European Journal of
International Law 239; and Roberto Lavalle, ‘A Vicious Storm in a Teacup: The Action by the
United Nations Security Council to Narrow the Jurisdiction of the International Criminal Court’
(2003) 14 Criminal Law Forum 195

2 UN Charter (n 20) Article 27(3)



The third reason why this analysis focuses on the US and the UK is because it
addresses the conduct of both an ICC member State in the United Kingdom,
and a non-ICC member State in the United States. This means that, at least to
some degree, it may be possible to determine the extent to which Rome Statute
ratification affects State compliance with the principle of complementarity.
Under the Rome Statute, the ICC is only able to assert jurisdiction in situations
where alleged offences have either been referred to the ICC by the UNSC,?’
where crimes have taken place in a member State,?® or where crimes have
been committed by a member state national.?® In the case of the UK, ICC
jurisdiction therefore arises because the UK has ratified the Rome Statute. In
the case of the United States, ICC jurisdiction arises because Afghanistan has
ratified the Rome Statute. The decisions of the Pre-Trial Chamber also noted in
respect of the United States that ‘the potential cases arising from the incidents
presented by the Prosecution appear to be admissible’.*°

The difference in the relationship between the two States and the ICC is notable
because whilst both States reject the notion that they should be subject to ICC
scrutiny, they do so for different reasons. The UK has taken the position that
ICC jurisdiction is unnecessary because they would investigate any case which
could form the basis of ICC jurisdiction. For example, when seeking to
implement the Rome Statute into UK law, Foreign Secretary Robin Cook argued
that ‘British service personnel will never be prosecuted by the International
Criminal Court because any bona fide allegation will be pursued by the British
authorities.”3" Furthermore, upon the announcement of the OTP’s Preliminary
Examination in May 2014, Attorney General Dominic Grieve stated:

“British troops are some of the best in the world and we expect them to
operate to the highest standards, in line with both domestic and

international law. In my experience the vast majority of our armed forces

27 Rome Statute (n 1) Article 13(b)

2 Rome Statute (n 1) Article 12(2)(a)

2 Rome Statute (n 1) Article 12(2)(b)

30 Afghanistan PTC Decision (n 6) para 79
31 HC Deb 3 April 2001 vol 366 col 222



meet those expectations. Where allegations have been made that
individuals may have broken those laws, they are being comprehensively
investigated.”3?

The position of the United States, which has had a relationship with the ICC that
has included periods of hostility,3® has rejected the assertion of ICC jurisdiction
based on the fact that it is not a party to the Rome Statute. For example, in
testimony to the Senate Foreign Relations Subcommittee, Ambassador David
Scheffer, who led the US negotiating team at the Rome Conference, stated,
‘Our position is clear. Official actions of a non-party state should not be subject
to the Court’s jurisdiction if that country does not join the treaty, except by

means of Security Council action under the U.N. Charter.’** This position has

32 Attorney General’s Office and Dominic Grieve, ‘Statement on ICC preliminary examination
into Iraq allegations’ (Attorney General’s Office, 13 May 2014)
<https://www.gov.uk/government/news/statement-on-icc-preliminary-examination-into-irag-
allegations> (Last accessed 15 May 2021). Foreign Secretary William Hague also stated prior to
the Preliminary Examination being opened that ‘These allegations are either under investigation
or have been dealt with in a variety of ways.”: BBC News, ‘William Hague rejects Iraq ‘abuse’
complaint to ICC’ (BBC News, 12 January 2014) <https://www.bbc.co.uk/news/uk-25703723>
(Last accessed 15 May 2021)

33 For discussion of the objectives of the United States at negotiations for the Rome Statute, see
David J Scheffer, ‘The United States and the International Criminal Court’ (1999) 93 American
Journal of International Law 12. For a discussion of the relationship between the US and the
ICC in the Clinton Administration, see Eric P Schwartz, ‘The United States and the International
Criminal Court: The Case for “Dexterous Multilateralism™ (2003) 4(1) Chicago Journal of
International Law 223. For discussion of the relationship between the US and the ICC during the
Bush Administration, see for example: John P Cerone, ‘Dynamic Equilibrium: The Evolution of
US Attitudes toward International Criminal Courts and Tribunals’ (2007) 18(2) European Journal
of International Law 277, 293-305; and Andrea Birdsall, ‘The Monster That We Need to Slay —
Global Governance, the United States, and the International Criminal Court’ (2010) 16 Global
Governance 451, 457-64. For a discussion of the relationship between the US and the ICC
during the Obama Administration, see Megan A Fairlie, ‘The United States and the International
Criminal Court Post-Bush: A Beautiful Courtship but an Unlikely Marriage’ (2011) 29 Berkeley
Journal of International Law 528. For the views of the Trump Administration, see for example,
White House, ‘Remarks by President Trump to the 73" Session of the United Nations General
Assembly | New York, NY’ (White House, 25 September 2018)
<https://trumpwhitehouse.archives.gov/briefings-statements/remarks-president-trump-73rd-
session-united-nations-general-assembly-new-york-ny/> (Last accessed 15 May 2021); Michael
R Pompeo, ‘ICC Decision on Afghanistan’ (United States Department of State, 5 March 2020)
<https://2017-2021.state.gov/icc-decision-on-afghanistan//index.html> (Last accessed 15 May
2021); and Michael R Pompeo, ‘Actions to Protect U.S. Personnel from lllegitimate Investigation
by the International Criminal Court’ (United States Department of State, 2 September 2020)
<https://2017-2021.state.gov/actions-to-protect-u-s-personnel-from-illegitimate-investigation-by-
the-international-criminal-court//index.html> (Last accessed 15 May 2021)

34 Subcommittee on International Operations, ‘Is a U.N. International Criminal Court in the U.S.
National Interest?’ (Senate Hearing 105-724, 23 July 1998)
<https://www.govinfo.gov/content/pkg/CHRG-105shrg50976/pdf/CHRG-105shrg50976.pdf>
(Last accessed 15 May 2021) 13. The objection to ICC jurisdiction over US personnel was just
one of a number of concerns that the US had to the Rome Statute. For a discussion of these



remained constant with the Secretary of State under the Trump Administration,
Mike Pompeo, stating in October 2019 that:

“The United States is not a party to the ICC’s Rome Statute and has
consistently voiced its unequivocal objections to any attempts to assert
ICC jurisdiction over U.S. personnel. An investigation by the ICC of U.S.

personnel would be unjustified and unwarranted”3®

It will therefore be prudent to examine to what extent the actions taken by the
two States to address allegations of international crimes are different, as this
will provide an insight as to the importance they place on the principle of

complementarity.

The final reason for discussing the conduct of the United Kingdom and the
United States of America is that both States have well-established judicial
systems. For example, in the 2020 Freedom House Freedom in the World
Report, the United States scored 11 out of 16 points on the rule of law,*¢ and
the United Kingdom 14 out of 16.3” The scores of both the US and the UK are
substantially higher than scores in other States where the ICC has launched
investigations. For example, Libya scored 0 points,® and the Report stated that
‘the national judicial system has essentially collapsed, with courts unable to
function in much of the country’.3® The Democratic Republic of Congo also
scored 0 points with the Report noting that ‘soldiers and police regularly commit

serious human rights abuses, including rape and other physical attacks, and

concerns, see, for example, Jordan J Paust, ‘The U.S. and the ICC: No More Excuses’ (2013)
12 Washington University Global Studies Law Review 563, 563-68.

3% Michael R Pompeo, ‘U.S. Policy on the International Criminal Court Remains Unchanged’
(United States Department of State, 9 October 2019) <https://2017-2021.state.gov/u-s-policy-
on-the-international-criminal-court-remains-unchanged/index.html> (Last accessed 15 May
2021)

3¢ Freedom House, ‘Freedom in the World 2020: United States’ (Freedom House)
<https://freedomhouse.org/country/united-states/freedom-world/2020> (Last accessed 15 May
2021)

37 Freedom House, ‘Freedom in the World 2020: United Kingdom’ (Freedom House)
<https://freedomhouse.org/country/united-kingdom/freedom-world/2020> (Last accessed 15
May 2021)

38 Freedom House, ‘Freedom in the World 2020: Libya’ (Freedom House)
<https://freedomhouse.org/country/libya/freedom-world/2020> (Last accessed 15 May 2021)
39 ibid



high-ranking officials enjoy impunity for crimes.”®® The Central African Republic
scored 1 point and it was stated that ‘impunity for violence, economic crimes,
and human rights violations remained widespread in 2019."4" The discussion in
this study may therefore serve to provide an insight as to how the
complementarity regime applies in States which should be both willing and able

to investigate the most serious of crimes.

2. Methodology

The research conducted in this thesis is doctrinal in nature. Hutchinson and
Duncan state the following in relation to doctrinal research:

“The doctrinal research methodology is much more than ‘scholarship’. It
is the location and analysis of the primary documents of the law in order
to establish the nature and parameters of the law. That is the crux of the
doctrinal method. The ‘screening criteria’ for legal primary materials are
necessarily more rule bound and intricate. Doctrinal research also
requires a trained expert in legal doctrine to read and analyse the law —
the primary sources: the legislation and case law. Doctrinal research is
not simply the locating of secondary information. It includes the intricate
step of ‘reading, analysing and linking’ the new information to the known
body of law."?

The research presented in this thesis, which discusses information available as
of 31 December 2020, consists of an examination of a wide range of sources.

These sources include the Reports of the United States Senate to be discussed
in Chapter Three, and the Baha Mousa Report to be discussed in Chapter Five,

as well as other related documents. Additionally, this thesis will also discuss

40 Freedom House, ‘Freedom in the World 2020: Democratic Republic of Congo’ (Freedom
House) <https://freedomhouse.org/country/democratic-republic-congo/freedom-world/2020>
(Last accessed 15 May 2021)

41 Freedom House, ‘Freedom in the World 2020: Central African Republic’ (Freedom House)
<https://freedomhouse.org/country/central-african-republic/freedom-world/2020> (Last accessed
15 May 2021)

42 Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: Doctrinal Legal
Research’ (2012) 17(1) Deakin Law Review 83, 113
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reports and statements of United Nations human rights bodies, the reports of
the OTP, relevant criminal law cases in both the domestic and international
settings, judgments of the European Court of Human Rights, and official
statements of government representatives in the UK and US. Additionally, it will
also be necessary to examine secondary sources to supplement the analysis of
primary sources conducted. This will occur through the examination of
academic commentary, statements of non-governmental organisations, and

media coverage of the contents examined within the thesis.

This thesis will serve to critique the investigative steps taken by the United
States and United Kingdom to address specific allegations of criminal
misconduct in Afghanistan and Iraq, respectively, and assess whether they
comply with the principle of complementarity. Any recommendations on how to
improve the principle of complementarity should be the result of studies
examining a broader array of situations subject to ICC scrutiny.

3. Research Aims and Focus

In order to accomplish the ultimate aim of this study, which is to explore the
extent to which the United States of America and the United Kingdom have
complied with the principle of complementarity, it will be necessary to discuss
the following issues:

e The importance of the principle of complementarity and any potential
scope for conflict between the aims of States and the ICC;

e The criminal offences under US and UK law applicable to allegations
which have been subject to ICC scrutiny;

e The non-criminal investigative processes which have been deployed by
the United States and the UK addressing the conduct which forms the
basis of ICC scrutiny;

e The criminal investigation processes which have been utilised by the UK

and the US to address alleged war crimes, and;
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e How complementarity affects the interaction between the ICC and both

member States and non-member States.

4. Outline

This thesis will be split into three parts. Part One, consisting of a single chapter
will address the first research aim, which is to discuss the principle of
complementarity. As well as setting out in further detail what the principle of
complementarity requires from States, the Chapter will discuss the relationship
between complementarity and primacy, which had served as the basis of
jurisdiction at the International Criminal Tribunal for the former Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR);*? the
relationship between ordinary crimes (those crimes found within the legal
systems of States) and international crimes; and whether the use of non-
criminal justice mechanisms are compatible with the principle of

complementarity.

The following two parts of the thesis, each of which analyses one of the States
being discussed, will seek to address the remaining research objectives. Part
Two, which consists of three chapters, will investigate the United States and
actions that they have taken to address alleged war crimes which took place in
relation to the armed conflict in Afghanistan. The first of these chapters, Chapter
Two, will discuss a selection of crimes applicable to the US military and CIA
personnel in order to demonstrate whether the US is able to prosecute the
offences being scrutinised by the ICC in a manner which reflects their
seriousness. Chapter Three will examine two reports of the United States
Senate, the Senate Armed Services Committee Report into the Department of
Defense’s Detention and Interrogation Program, and the Senate Intelligence
Committee Report into the CIA’s Detention and Interrogation Program. The

discussion in this Chapter will seek to examine whether it is possible for non-

43 Statute of the International Criminal Tribunal for the Former Yugoslavia, adopted under
United Nations Security Council Resolution 827 (25 May 1993) UN Doc S/RES/827, as
amended, Article 9(2); Statute of the International Criminal Tribunal for Rwanda, adopted under
United Nations Security Council Resolution 955 (8 November 1994) UN Doc S/RES/955, as
amended, Article 8(2)
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criminal investigation processes to form part of the process through which a
State can argue that it has complied with the principle of complementarity. In
this case, such an examination is important since the two United States Senate
Reports were cited by the OTP in their Afghanistan investigation request on
numerous occasions.* The final chapter in Part Two, Chapter Four, will
address criminal investigation processes that have been employed by the
United States in order to assess the extent to which the US is willing to carry out
such measures. Additionally, other measures, such as the use of clemency and
a policy to not prosecute those who have relied in good faith on defective legal
advice, will be discussed in order to assess the extent to which the United
States is willing to conduct such investigations.

Part Three, which consists of four chapters, will discuss the processes
employed by the United Kingdom to address alleged war crimes committed in
the armed conflict in Iraq. Chapter Five will discuss a range of offences
applicable to the alleged conduct which was examined by the OTP in their
preliminary examination. The purpose of this section, as is the case with
Chapter Two’s discussion of offences under US law, is to assess the extent to
which the UK can conduct investigations or prosecutions into alleged war
crimes. Chapter Six will discuss the Baha Mousa Report, which is one of two
Reports commissioned by the UK government to examine allegations of
detainee abuse in Iraq — the other being the Al Sweady Report — in order to
assess the extent to which this particular non-criminal investigative process can
contribute to the process of complying with the principle of complementarity.
Chapter Seven will discuss the work of the Iraq Historic Allegations Team
(IHAT), a criminal investigative body created by the UK government in 2010 to
investigate allegations of misconduct by UK forces in Irag. The purpose of this
Chapter is to address the extent to which the UK was willing to conduct
investigations and prosecutions into offences which took place in Iraqg. Finally,
Chapter Eight will examine the Overseas Operations (Service Personnel and
Veterans) Bill, introduced by the UK government to ‘protect our veterans against

44 See OTP Afghanistan investigation request (n 5) generally
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repeated reinvestigations’,*> and which seeks to impose a presumption against
prosecution, which can be overridden only in exceptional circumstances, in
relation to crimes committed on overseas operations more than five years
ago.*® This discussion will assess the extent to which the UK is truly willing to
investigate alleged offences which took place in Iraqg, since the government has
confirmed that the Bill could apply to alleged offences taking place in Irag.4’

48 Ministry of Defence, Johnny Mercer and Ben Wallace, ‘Armed Forces protected from
vexatious claims in important step’ (Ministry of Defence, 18 March 2020)
<https://www.gov.uk/government/news/armed-forces-protected-from-vexatious-claims-in-
important-step> (Last accessed 15 May 2021)

46 Overseas Operations (Service Personnel and Veterans) HC Bill (2019-21) [117] cls 1-3

47 Overseas Operations (Service Personnel and Veterans) Bill Deb 14 October 2020 cols 193-
94
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Part One

Chapter One: The Principle of Complementarity

The Preamble to the Rome Statute states that the International Criminal Court
(ICC) ‘shall be complementary to national criminal jurisdictions’.! Under Article
17 of the Rome Statute, the ICC is unable to assert its jurisdiction unless a
State is willing and able to do so itself.2 This means that the relationship
between the ICC and its State parties is integral to ensure the smooth operation
of the Court. In her dissenting opinion in the Kenyatta admissibility appeal,
Judge USacka stated that ‘complementarity reinforces the principle of
international law that it is the sovereign right of every State to exercise its
criminal jurisdiction; but it also ensures that the Court can step in to give effect
to the goals of international criminal justice’.® This shows how complementarity
is designed to balance the interests of the ICC with the interests of States.

However, this balancing act is one which has caused controversy in the ICC’s
assertion of their jurisdiction as, amongst other things, the ICC has been
accused of prolonging the conflict in the Céte d’lvoire,* and acting too quickly,®
as well as too inconsistently in Libya.® This may act to the detriment of the Court
because, as stated in a 2003 document published by the Office of the
Prosecutor (OTP), ‘the absence of trials by the ICC, as a consequence of the

effective functioning of national systems, would be a major success’.” Acting in

' Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1
July 2002) 2187 UNTS 90, Preamble

2 ibid, Article 17

3 Prosecutor v Muthaura, Kenyatta and Ali (Judgment on the appeal of the Republic of Kenya
against the decision of Pre-Trial Chamber Il of 30 May 2011 entitled “Decision on the
Application by the Government of Kenya Challenging the Admissibility of the Case Pursuant to
Article 19(2)(b) of the Statute”) (Dissenting Opinion of Judge Anita USacka) ICC-01/09-02/11-
342 (20 September 2011), para 19

4 Mike McGovern, ‘The Ivorian Endgame’ (Foreign Affairs, 14 April 2011)
<https://www.foreignaffairs.com/articles/west-africa/2011-04-14/ivorian-endgame> (Last
accessed 15 May 2021)

5 Payam Akhavan, ‘Complementarity Conundrums’ (2016) 14 Journal of International Criminal
Justice 1043, 1052-54

6 Nidal Nabil Jurdi, ‘The Complementarity Regime of the International Criminal Court in Practice:
Is it Truly Serving the Purpose? Some Lessons from Libya’ (2017) 30 Leiden Journal of
International Law 199, 215

7 Office of the Prosecutor, ‘Paper on some policy issues before the Office of the Prosecutor’
(International Criminal Court, September 2003) <https://www.icc-cpi.int/nr/rdonlyres/1fa7c4c6-
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a way which could be described as being too quick or inconsistent would serve
to potentially deprive States of the opportunity to show that their judiciaries do
function effectively. This may indicate that the interests of States are not always

be aligned with the OTP’s strategic priorities.

In order to provide a basis for the analysis to be conducted in Chapters Two-
Eight on the approaches taken by the United States of America and the United
Kingdom in relation to alleged war crimes, this chapter will analyse three
aspects of the principle of complementarity which highlight reasons why the
interests of States and the OTP may not always be aligned. These are: (i) the
relationship between primacy and complementarity, (ii) the difference between
ordinary and international crimes, and (iii) the acceptability of alternative justice

mechanisms.

1. The Relationship between Primacy and Complementarity

Ever since the initial draft of the Rome Statute was published by the
International Law Commission, the ICC was intended to be complementary to
domestic jurisdictions,® and this has been emphasised in both the Preamble to
the Rome Statute,® before being further emphasised in Article 17 of the Rome
Statute.' This constitutes a change from the situation that existed at the
tribunals established by the United Nations Security Council under Chapter VI
of the UN Charter, in the form of International Criminal Tribunal for Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR)."" Article 9(2)
of the ICTY Statute states that ‘the International Tribunal shall have primacy

over national courts. At any stage of the procedure, the International Tribunal

de5f-42b7-8b25-602a962ed8b6/143594/030905_policy_paper.pdf> (Last accessed 15 May
2021), 4

8 International Law Commission, ‘Report of the International Law Commission on the Work of its
46™ Session’ (2 May — 22 July 1994) UN Doc A/49/10, 27

® Rome Statute (n 1) Preamble

10 Ibid, Article 17

" Statute of the International Criminal Tribunal for the Former Yugoslavia, adopted under
United Nations Security Council Resolution 827 (25 May 1993) UN Doc S/RES/827, as
amended; Statute of the International Criminal Tribunal for Rwanda, adopted under United
Nations Security Council Resolution 955 (8 November 1994) UN Doc S/RES/955, as amended;
Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1
UNTS XVI, Chapter VI
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may formally request national courts to defer to the competence of the
International Tribunal’.’?> The relationship between these two concepts is one
that has been subject to much academic commentary regarding whether there
are differences between these two principles or not. Gioia, for example, argues
that the primacy of the ICTR and ICTY was ‘an application ante litteram of the
complementarity principle to the situations experienced in the former Yugoslavia

and Rwanda’.”3

This means that whilst it can be argued that there are similarities between the
concepts of primacy and complementarity, it is not clear to what extent that this
is the case. Brown, for example, argues that the reason the ICTY and ICTR
were granted primacy was because it was necessary in order to help ensure
international peace and security,'* and that the weaknesses of those tribunals
meant that an alternative to primacy was required for the ICC to be
successful.’® In addition, it is doubtful whether numerous States would have
made clear their support for the principle of complementarity during the Rome
Diplomatic Conference if complementarity was the same as the principle of
primacy which existed in two pre-existing international tribunals.'® Furthermore,
the Rome Statute states that if a State informs the ICC that they are carrying
out an investigation into a situation the ICC is interested in, the OTP must defer
to the State’s investigatory process unless the Pre-Trial Chamber decides to
authorise an investigation.!” This is in contrast to the position under the ICTY

12|CTY Statute (n 11) Article 9(2). Article 8(2) of the ICTR Statute (n 11) makes a similar
statement in relation to the ICTR.

3 Federica Gioia, ‘State Sovereignty, Jurisdiction, and ‘Modern’ International Law: The Principle
of Complementarity in the International Criminal Court’ (2006) 19 Leiden Journal of International
Law 1095, 1116

4 Bartram S Brown, ‘Primacy or Complementarity: Reconciling the Jurisdiction of National
Courts and International Criminal Tribunals’ (1998) 23 Yale Journal of International Law 383,
407

15 ibid 430-31

'8 For numerous examples of States supporting the use of the principle of complementarity at
the Rome Conference, see United Nations General Assembly, ‘United Nations Diplomatic
Conference of Plenipotentiaries on the Establishment of an International Criminal Court’ UN
Doc A/CONF.183/13 (Vol Il), 64-129. State support for the concept of the principle of
complementarity will be discussed further infra 30-31 in the context of a discussion of the
distinction between ordinary and international crimes.

7 Rome Statute (n 1) Article 18(2)
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and ICTR Statutes which state that the Tribunals could make States defer their

jurisdiction over international crimes.'8

A consideration of any potential similarities between the principle of
complementarity and primacy is important, since this study involves the
discussion of a State, in the United States of America, which has not ratified the
Rome Statute and rejects the idea that non-ICC Member States can be subject
to the Rome Statute except in instances referred by the United Nations Security
Council.'® Additionally, Newton argues that following an Article 98 agreement
entered into by the United States and Afghanistan:

“There is simply no credible argument that Afghanistan had any lawful
authority to prosecute American forces for any acts committed on or after
May 28, 2003. Acts that were literally committed “on the territory” of
Afghanistan could therefore not lawfully be delegated to the ICC based
on the principle of transferred territoriality that is the bedrock of Article 12
authority over the nationals of non-States Parties.”?°

The ICC Appeals Chamber stated that whilst such arguments are not relevant in
the context of a decision concerning whether to open an investigation or not,
they may be relevant in the context of a challenge to ICC jurisdiction under
Article 19 of the Rome Statute.?' However, despite this, it does seem clear why
non-parties to the Rome Statute may perceive complementarity and primacy to

8 |CTY Statute (n 11) Article 9(2); ICTR Statute (n 11) Article 8(2)

% Subcommittee on International Operations, ‘Is a U.N. International Criminal Court in the U.S.
National Interest?’ (Senate Hearing 105-724, 23 July 1998)
<https://www.govinfo.gov/content/pkg/CHRG-105shrg50976/pdf/CHRG-105shrg50976.pdf>
(Last accessed 15 May 2021), 13

20 Michael A Newton, ‘How the International Criminal Court Threatens Treaty Norms’ (2016) 49
Vanderbilt Journal of Transnational Law 371, 408. A similar argument was advanced during
proceedings before the Appeals Chamber in relation to the OTP’s appeal against the Pre-Trial
Chamber’s decision not to authorise an investigation into Afghanistan: Situation in the Islamic
Republic of Afghanistan (Transcript of hearing, 5 December 2019) ICC-02/17-T-002-ENG (5
December 2019), 101-04. For an opposing view, see, for example, Cormier, who argues that
the act of agreeing to a Status of Forces Agreement does not restrict the ICC’s ability to assume
jurisdiction in the Afghanistan situation: Monique Cormier, ‘Can the ICC Exercise Jurisdiction
over US Nationals for Crimes Committed in the Afghanistan Situation?’ (2018) 16 Journal of
International Criminal Justice 1043, 1060-61.

21 Situation in the Islamic Republic of Afghanistan (Judgment on the appeal against the decision
on the authorisation of an investigation into the situation in the Islamic Republic of Afghanistan)
ICC-02/17-38 (5 March 2020), para 44
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be one and the same if the end result is that the ICC is able to assert
jurisdiction. The remainder of this section will discuss the effects of the same
person and conduct test and the idea of positive complementarity to further

discuss the application of the principle of complementarity.

a. The Same Person and Conduct Test

The first area in which the practice of the ICC in relation to the principle of
complementarity bears similarities with primacy is in relation to cases where
States have already commenced investigations or prosecutions in relation to
international crimes. Article 17 of the Rome Statute states that a case is
inadmissible before the ICC unless a State is ‘unwilling or unable genuinely to
carry out the investigation or prosecution’.?> However, in the case of Lubanga, it
was stated that ‘the Chamber considers that it is a conditio sine qua non for a
case arising from the investigation of a situation to be inadmissible that national
proceedings encompass both the person and the conduct which is the subject
of the case before the court’.?® This meant that the Pre-Trial Chamber held that
the case against Lubanga was admissible before the ICC as charges in the
Democratic Republic of Congo did not address the alleged use of child
soldiers.?* A further application of this test can be seen in the case of Simone
Gbagbo, who had been charged with offences including ‘economic crimes’,?®
and ‘crimes against the state’,?® which were held not to amount to the same
case being investigated by the OTP.?” This decision was affirmed by the
Appeals Chamber.?8

22 Rome Statute (n 1) Article 17(1)

23 Prosecutor v Thomas Lubanga Dyilo (Decision on the Prosecutor’s Application for a warrant
of arrest, Article 58) ICC-01/04-01/06-1-Corr-Red (10 February 2006), para 31

24 ibid para 39

% Prosecutor v Simone Gbagbo (Decision on Céte d’lvoire’s challenge to the admissibility of the
case against Simone Gbagbo) ICC-02/11-01/12/12-47-Red (11 December 2014), para 47

26 ibid para 48

27 ibid paras 47-48

28 pProsecutor v Simone Gbagbo (Judgment on the appeal of Céte d’lvoire against the decision
of Pre-Trial Chamber | of 11 December 2014 entitled “Decision on Céte d’'lvoire’s challenge to
the admissibility of the case against Simone Gbagbo”) ICC-02/11-01/12-75-Red (27 May 2015),
para 71
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Whilst Lubanga’s eventual conviction was praised by Koh on the basis that it
‘highlights the brutal practice of conscripting and using children to fight in armed
conflict’,?° the consequences of the same person and conduct test have been
criticised. Heller, for example, criticises the decision reached in Lubanga on the
basis that the ICC’s interest in the conscription of child soldiers ignores the
interests of victims by prioritising conscription over alleged sexual crimes
committed, which is stated to run contrary to the ICC’s stated aims of
safeguarding the rights of victims.® In addition, Heller further argues that
because States emerging from conflicts may be unable to conduct wide-ranging
prosecutions, it may be a better use of their resources to conduct only selective
prosecutions.3! Finally, Heller argues that the test set out in Lubanga ‘means
that states are completely at the mercy of the OTP. If the OTP is sufficiently
committed to prosecuting a suspect itself, it will almost always be able to do so.
This is not complementarity — it is primacy’.3?

Furthermore, the same person element of the test set out in Lubanga has been
criticised on the basis that it discriminates against States employing practices
that had been employed by previous international criminal tribunals. Smith, for
example states ‘Lubanga effectively eliminates the option of adopting an ICTY-
style “pyramidial” prosecutorial strategy’.® In addition, Heller argues that the
rejection of Kenya's argument that cases before the ICC should be inadmissible
on the basis of a pyramid strategy by both Pre-Trial Chamber Il and the Appeals

2% Harold Hongju Koh, ‘International Criminal Justice 5.0’ (2013) 38(2) Yale Journal of
International Law 525, 538. This is an important view because Koh served as the legal advisor
for the United States State Department at a time when the Obama Administration sought to
strengthen its relationship with the ICC: United States Department of State, ‘U.S. Engagement
With the ICC and the Outcome of the Recently Concluded Review Conference’ (US Department
of State, 25 June 2010) <https://2009-

2017 .state.gov/j/gcjlus_releases/remarks/2010/143178.htm> (Last accessed 15 May 2021)

30 Kevin Jon Heller, ‘Radical Complementarity’ (2016) 14 Journal of International Criminal
Justice 637, 654

31 ibid 658. See Mohamed M El Zeidy, ‘The Gravity Threshold under the Statute of the
International Criminal Court’ (2008) 19 Criminal Law Forum 35 for an explanation of why
selective prosecutions have to be employed by the ICC.

32 Heller (n 30) 649

33 Stephen Eliot Smith, ‘Inventing the Laws of Gravity: The ICC’s Initial Lubanga Decision and
its Regressive Consequences’ (2008) 8 International Criminal Law Review 331, 343. Cassese
describes the pyramidal strategy stating, ‘in this approach, the prosecution would first target
lower-level suspects, and then gradually move on to military commanders and political and
military leaders’: Antonio Cassese, ‘The ICTY: A Living and Vital Reality’ (2004) 2 Journal of
International Criminal Justice 585, 586.
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Chamber meant that it was ‘very unlikely’ that any of the ICC would accept such
a strategy.*

It must be noted though that it is unclear to what extent these assertions are
accurate, as the Appeals Chamber in Ruto stated that:

“‘Kenya’s assertions that the Pre-Trial Chamber did not believe it even
though there was no evidence contradicting Kenya’s submissions, and
that the Chamber adopted a hostile attitude and made erroneous findings
on the basis of Kenya’s legal submissions is equally unfounded.
Nowhere in the Impugned Decision did the Pre-Trial Chamber find that
Kenya was not to be trusted. The Pre-Trial Chamber rejected the
Admissibility Challenge not because it did not trust Kenya or doubted its
intentions, but rather because Kenya failed to discharge its burden to
provide sufficient evidence to establish that it was investigating the three

suspects.”3®

Additionally, in the Simone Gbagbo case, the Pre-Trial Chamber stated that it
could not determine what the focus of the investigation against Gbagbo was,
and what steps Cote d’lvoire had taken to investigate.®® This means that it may
be possible to argue that the Lubanga decision may not be as damaging as it
first appears, as in individual cases the ICC has attempted to make it clear that
they have reached their decisions as a result of the conduct of the State in

question.

The OTP’s 2019-21 Strategic Plan also states that:

34 Heller (n 30) 644

3% Prosecutor v Ruto, Kosgey and Sang (Judgment on the appeal of the Republic of Kenya
against the decision of Pre-Trial Chamber Il of 30 May 2011 entitled “Decision on the
Application by the Government of Kenya Challenging the Admissibility of the Case Pursuant to
Article 19(2)(b) of the Statute”) ICC-01/09-01/11-307 (30 August 2011), para 84. It is also
unclear whether Kenya was truly committed to the exercise of justice — see Chandra Lekha
Sriram and Stephen Brown, ‘Kenya in the Shadow of the ICC: Complementarity, Gravity and
Impact’ (2012) 12 International Criminal Law Review 219.

36 Gbagbo (n 25) para 76
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“‘when appropriate, the Office will consider bringing cases against
notorious or mid-level perpetrators who are directly involved in the
commission of crimes, to provide deeper and broader accountability and
also to ultimately have a better prospect of conviction in potential
subsequent cases against higher-level accused.”’

In response to the draft version of this plan, Whiting stated:

“This strategy recognizes that given the challenges facing the court,
sometimes less is more and the court cannot succeed without fulfilling its
core mission of successfully prosecuting perpetrators of Rome Statute
crimes. Moreover, the strategy recognizes that the ICC is a nascent
tribunal and needs to build its legitimacy and competence over time by

proving it can bring successful cases.”®

It therefore appears clear that the ICC is open to a pyramidial approach to
prosecutions, and the recently published Independent Expert Review into the
ICC has recommended that such an approach be taken in some
circumstances.®® The Independent Expert Review did however note that there
was a wider context to the pursuit of lower level perpetrators stating that ‘it is
critical that their participation in the overall criminal conduct constitutes part of a
strategic plan that is designed to facilitate the subsequent prosecution of those
in leadership positions.”*® Exactly how the OTP manages its prosecutorial policy
to adapt to such an approach will have to be examined in the coming years.
This is especially the case in relation to the application of the principle of
complementarity, as States will have to be allowed the time to fully implement

37 Office of the Prosecutor ‘Strategic Plan: 2019-2021 (International Criminal Court, 17 July
2019) <https://www.icc-cpi.int/itemsDocuments/20190726-strategic-plan-eng.pdf> (Last
accessed 15 May 2021), 20

38 Alex Whiting, ‘ICC Prosecutor Signals Important Strategy Shift in New Policy Document’ (Just
Security, 17 May 2019) <https://www.justsecurity.org/64153/icc-prosecutor-signals-important-
strategy-shift-in-new-policy-document/> (Last accessed 15 May 2021)

3% Panel of Independent Experts, ‘Independent Expert Review of the International Criminal Court
and the Rome Statute System Final Report’ (ICC Assembly of States Parties, 30 September
2020) <https://asp.icc-cpi.int/iccdocs/asp_docs/ASP19/IER-Final-Report-ENG.pdf> (Last
accessed 15 May 2021), para R233

40 ibid para 670
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their own prosecutorial strategies before the OTP/ICC will be able to accurately
assess the extent to which a State has conducted its own investigations and
prosecutions. The approach taken by the OTP will also have to reconcile the
fact that the Independent Expert Review also recommended that ‘the OTP
should not have regard to prospective national proceedings and focus solely on

whether national proceedings are or were ongoing.’*’

As a result of these findings, the OTP should take a more pragmatic approach
towards determining whether State investigations have complied with the
principle of complementarity and base prosecutorial decisions on whether
States have tried to address allegations involving the alleged perpetration of
international crimes. Factors which may have to be considered in this regard
are the length of time which has elapsed since the alleged crimes took place,
whether States have attempted to address past wrongdoing, the extent to which
a State has a functioning judicial system and whether any crimes that were
committed were the result of official State policy. These factors will be
discussed in the remainder of this Chapter.

b. The ICC and Positive Complementarity

The very fact that the criticism of the ICC’s application of the principle of
complementarity exists suggests that it may be necessary for the ICC and the
OTP to consider whether criminal prosecutions are the sole way to satisfy the
principle of complementarity. This is important because, as Rodman notes, the
ICC’s lack of enforcement mechanisms mean that the ICC’s effectiveness is
highly dependent on State cooperation which may not always be forthcoming.*?
Such a policy shift may also be essential if the OTP is to keep to its commitment

of taking a positive approach to complementarity.*® Burke-White states:

“1'ibid para R262

42 Kenneth A Rodman, ‘Justice as a Dialogue Between Law and Politics’ (2014) 12 Journal of
International Criminal Justice 437, 440-41

43 For an example of this commitment, see Office of the Prosecutor, ‘Strategic Plan: 2016 —
2018’ (International Criminal Court, 16 November 2015) <https://www.icc-cpi.int/iccdocs/otp/EN-
OTP_Strategic_Plan_2016-2018.pdf> (Last accessed 15 May 2021), para 57
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“Applied in practice, a policy of positive complementarity means that the
OTP would actively encourage investigation and prosecution of
international crimes within the Court’s jurisdiction by States where there
is reason to believe that such States may be able or willing to undertake
genuine investigations and prosecutions and where the active
encouragement of national proceedings offers a resource-effective

means of ending impunity.”#*

Koh states that this principle ‘underscores the importance of institution-building
that can serve developing and post-conflict societies well’,*® and that it
‘empowers local populations to take ownership of the accountability process
and to bear direct witness to the lesson that grave international crimes carry

consequences’.*6

However, the extent to which any notion of positive complementarity is positive
for the ICC’s smooth operation is doubtful. On one hand, such a notion may be
seen by some States as the ICC getting too involved in their affairs. This means
that despite the ICC’s intentions to encourage the use of domestic jurisdiction,
they may in fact be seen as attempting to assert primacy. Brighton, for instance,
highlights that in the Kenya cases, the ICC may have acted in a manner which
suggests that Kenya was not acting in good faith in regards to their investigatory
processes.*” From the document submitted by the Kenyan government in
support of their appeal in Ruto, it is clear that the Kenyan government felt that
key arguments in relation to its domestic investigation processes had not been
considered by the Pre-Trial Chamber.*® They even refer to the finding that
investigations were not ongoing as being ‘irrational’.*® This shows that there are

44 William W Burke-White, ‘Implementing a Policy of Positive Complementarity in the Rome
System of Justice’ (2008) 19 Criminal Law Forum 59, 62

4% Koh (n 29) 538

46 ibid

47 Claire Brighton, ‘Avoiding Unwillingness: Addressing the Political Pitfalls Inherent in the
Complementarity Regime of the International Criminal Court’ (2012) 12 International Criminal
Law Review 629, 657-59

48 pProsecutor v Ruto, Kosgey and Sang (Document in Support of the “Appeal of the
Government of Kenya against the Decision on the Application by the Government of Kenya
Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute) ICC-01/09-
01/11-135 (20 June 2011), paras 43-45

4% ibid para 51.
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feelings of distrust between the ICC and some of its members. Such a feeling
may not be completely unwarranted, as O’Callaghan argues that the fact that
the ICC has created a wide range of rules governing the principle of
complementarity suggests that the ICC does not expect to be in a position

where only States prosecute international crimes.*

The arguments of the Kenyan Government that domestic reforms be considered
by the ICC as a part of the process of determining admissibility marks a clear
desire on the part of States for the ICC to take into account a wider variety of
investigatory processes and reforms.5' This may be a particularly desirable
outcome when Meernik’s findings that there are a number of reasons why
States may choose to oppose the ICC’s activities rather than comply with them
are considered.®? In situations where States are not naturally inclined to
cooperate with the ICC, it surely is in the ICC and OTP’s best interests to
consider a wider range of State activities when deciding whether

complementarity has been complied with.

There is another side to the argument that positive complementarity may be
seen as encroaching too much on the rights of States - that complementarity
may instead allow States to do whatever they like. Stahn, for example, argues
that if the ICC is seen to defer all its authority to States on the basis of
complementarity, it will be able to use this deference to justify its inactivity.5 It is
also argued that such deference may serve to counter the interests of justice by
either delaying justice or making it more difficult to obtain evidence.%*
Additionally, in the context of the closure of the OTP’s preliminary examination
into the UK, Sterio argued that in future, States may be able to successfully

50 Declan O’Callaghan, ‘Is the International Criminal Court the Way Ahead?’ (2008) 8
International Criminal Law Review 533, 545

5" Ruto (n 48) paras 9-11

52 James Meernik, ‘Justice, Power and Peace: Conflicting Interests and the Apprehension of
ICC Suspects’ (2013) 13 International Criminal Law Review 169, 183-84

53 Carsten Stahn, ‘Complementarity: A Tale of Two Notions’ (2008) 19 Criminal Law Forum 87,
109

54 ibid
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argue that they have complied with the principle of complementarity even where
they have conducted inadequate investigations.*®

These factors mean that Burke-White’s vision of the threat of intervention by the
ICC encouraging States to carry out their own prosecutions may be
ineffective,% depending on how the ICC decides to interpret their obligation to
ensure that States carry out prosecutions where they have the capacity to do
so. Consequently, the ICC must apply a careful balance between deferring to
the interests of individual States and ensuring that international justice is seen
to be done.

In relation to domestic institution building, based on the Libya cases, it is
unclear to what extent the ICC is truly committed to this notion. In Gaddafi, it
was held that a case would be admissible before the ICC because Libya was
not investigating the same conduct as the ICC were,*” because the Libyan
judiciary was not in a position to be able to try Gaddafi because they were
unable to take Gaddafi into custody,® and because there had been difficulties in
ensuring that Gaddafi had legal representation.>® However, in Al-Senussi, it was
held that not only was Libya investigating the same case as the ICC,% there
was nothing that meant that Libya was unable to carry out its own prosecution
of Al-Senussi.®' Both of these decisions were affirmed on appeal.®?

55 Milena Sterio, The ICC Prosecutor’s Final Report into the Irag/UK Investigation: Concerns
Over Complementarity and the Court’s Future Legitimacy’ (IntLawGrrls, 9 December 2020)
<https://ilg2.0rg/2020/12/09/the-icc-prosecutors-final-report-on-the-afghanistan-uk-investigation-
concerns-over-complementarity-and-the-courts-future-legitimacy/> (Last accessed 15 May
2021)
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57 Prosecutor v Gaddafi and Al-Senussi (Decision on the admissibility of the case against Saif
Al-Islam Gaddafi) ICC-01/11-01/11-344-Red (31 May 2013), para 134
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80 Prosecutor v Gaddafi and Al-Senussi (Decision on the admissibility of the case against
Abdullah Al-Senussi) ICC-01/11-01/11-466-Red (11 October 2013), para 168
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The decisions in these two Libya cases have been criticised for a number of
reasons. The first of which is that the decisions were inconsistent: Jurdi argues
that this was the case because the only material difference between Gaddafi
and Al-Senussi was that Gaddafi was not in Libyan custody and Al-Senussi
was.®® The Pre-Trial Chamber does attempt to address this point in Gaddafi by
stating that there were specific crimes in Libya that Gaddafi could not be
charged with but Al-Senussi could because of Al-Senussi’s formal role as the
head of Libyan intelligence.* Additionally, the Appeals Chamber in Gaddafi
stated that Libya had not satisfactorily proven that the Al-Senussi and Gaddafi
cases were linked.®> However, from the point of view of a State trying to emerge
from a conflict and rebuild itself following the Gaddafi regime, it seems difficult
to accept how seemingly opposite decisions can be reached in cases involving

members of the same regime.

The second point relates to the matter of timing, and if this had been dealt with
better, the problems with inconsistency in relation to the Libya cases may never
have arisen. Akhavan argues that the ICC was forced to consider the progress
made in the Gaddafi case on the basis of evidence provided to the court almost
a year prior to Libya providing information in the Al-Senussi admissibility
challenge, meaning that Libya was able to illustrate a more advanced case in
respect of Al-Senussi than they were for Gaddafi.?® Akhavan also states:

“global justice and local justice run on different schedules... They not
only occupy differing time zones, one ahead of the other, but also
differing conceptions of time. The ICC often arrives on the scene as the
ambulance and trauma surgeon, while a national system, as next of kin
must nurse the patient back to health at home in a prolonged

convalescence.”’

63 Jurdi (n 6) 215

64 Gaddafi Pre-Trial Chamber Decision (n 57) para 109
85 Gaddafi Appeal Judgment (n 62) paras 103-08
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If the ICC is only interested in short-term progress that has been made, then it
is difficult to imagine how investigatory processes alone could satisfy the
principle of complementarity in all circumstances. However, to counter this
point, the OTP has been subject to criticism for keeping preliminary
examinations open too long before making a decision regarding whether to
launch an investigation,® and for not completing its work in any State in the first
18 years of the Court’s operation.®® This suggests that speedy intervention in a
situation may not be a significant priority for the OTP, and that determining
whether a State has complied with the principle of complementarity may not be
as simple as long at the level of investigative activity in a given period of time.

The final point in relation to the Libya cases is the role that due process played
in ensuring that the Gaddafi case was admissible before the ICC in relation to
the role played by the failure to ensure that Gaddafi had access to legal
representation. This serves to show how the problems caused by inconsistency
and timing are ultimately interlinked. Jurdi states that the ICC’s Pre-Trial
Chamber attempted to impose unrealistic judicial standards on Libya at a time
when Libya’s judiciary was ‘trying to restore and strengthen its role after years

of tyrannical marginalization and political interference.’”°

It is important to note that the status of the judicial system in Libya has proven
difficult to remedy. For example, in the 2011 Freedom House Freedom in the
World Report for Libya, it is stated that “The judiciary as a whole remains
subservient to the political leadership and regularly penalizes political dissent’,”’
but the 2017 Report states, ‘By the end of 2016 the country’s judicial system

58 Independent Expert Review (n 39) para 706

%9 ibid para 686

0 Jurdi (n 6) 213. Megret and Samson additionally argue that the ICC should ‘only find a case
admissible where the due process violations are such as to deprive a trial of its character as a
trial’ because it may provide encouragement for States to improve and develop their own justice
systems: Frederic Megret and Marika Giles Samson, ‘Holding the Line on Complementarity in
Libya: The Case for Tolerating Flawed Domestic Trials’ (2013) 11 Journal of International
Criminal Justice 571, 587

" Freedom House, Freedom in the World 2011: The Annual Survey of Political Rights and Civil
Liberties (Rowman and Littlefield 2011), 396. This report covers Muammar Gaddafi’s final year
in power in Libya.
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had essentially collapsed, with courts across the country nonfunctional and
impunity widespread.’”?

Therefore, whilst the ICC’s expectation that Libya would not be able to resolve
its problems in relation to securing a fair trial in the Gaddafi case was
understandable, it also raises the difficult question to answer of why they
decided not to proceed in the Al-Senussi case when the Pre-Trial Chamber
stated that ‘it appears that Mr Al-Senussi’s right to legal representation has
been primarily prejudiced by the security situation in the country’.”® The Libya
case therefore serves as an example of why the OTP should take a flexible
approach regarding the potential timing of any investigation in order to ensure a
consistent prosecutorial approach, and to provide States with the opportunity to
try and address past crimes themselves.

2. The Relationship between International and Ordinary Crimes

The importance of the distinction between so-called ordinary (crimes as defined
under domestic law) and international crimes in relation to the principle of
complementarity cannot be diminished as the subject attracted considerable
complaints during the negotiation process for what would become the Rome
Statute. In Article 42(2)(a) of the original International Law Commission Draft
Statute for the ICC, it was stated that a person who has already been tried
could be retried by the ICC if ‘the acts in question were characterised by that
court as an ordinary crime and not as a crime which is within the jurisdiction of
the Court’.” This follows the position set out in the Statutes for the ICTY and
ICTR.”® This provision was ultimately not included in the final version of the
Rome Statute as a number of States objected to the inclusion of such a clause

in the Ad-Hoc Committee, the United Kingdom, for example, stated:

2 Freedom House, Freedom in the World 2017: The Annual Survey of Political Rights and Civil
Liberties (Rowman and Littlefield 2017), 310. A similar statement is made in the 2020 Freedom
House Report: Freedom House, ‘Freedom in the World 2020: Libya’
<https://freedomhouse.org/country/libya/freedom-world/2020> (Last accessed 15 May 2021)

3 Al-Senussi Pre-Trial Chamber Decision (n 60) para 292

4 International Law Commission (n 8) 57

S |CTY Statute (n 11) Article 9(2)(a); ICTR Statute (n 11) Article 8(2)(a)
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‘The United Kingdom suggests that the distinction between ordinary
crimes and international criminal court crimes is not appropriate, nor that
it is appropriate for the international court, as a court of last resort, to

retry individuals in the circumstances envisaged in Article 42(2)(a).””®

The distinction between international and ordinary crimes is important to the
work that is to be carried out in this study, as the US, has not implemented the
Rome Statute into federal law. In such circumstances, prosecutions for ordinary
crimes therefore appear more likely.”” Additionally, in relation to the UK,
information recently disclosed by the Ministry of Defence revealed that there
has only been one prosecution under the International Criminal Court Act 2001
for offences committed in Iraq.”® This demonstrates that the distinction between
ordinary and international crimes is important in the context of the situations to
be examined in this research as prosecutions have been carried out for both
types of crimes.

Furthermore, it must be recognised that it will not be possible for the ICC or
States to prosecute all offences which may constitute violations of international
criminal law. For example, a 2004 report published by the United Nations

Secretary-General stated that:

“in post-conflict countries, the vast majority of perpetrators of serious
violations of human rights and international humanitarian law will never
be tried, whether internationally or domestically. As such, prosecutorial
policy must be strategic, based on clear criteria, and take account of the

social context.””®

6 United Kingdom Mission to the United Nations, ‘Summary of observations made by the
Representative of the United Kingdom of Great Britain and Northern Ireland on 3, 4, 5,6 and 7
April 1995) <http://www.legal-tools.org/doc/664ac1/pdf/> (Last accessed 15 May 2021) 9

7 Chapter Two will discuss the US implementation of the offences of torture and war crimes.
8 Ministry of Defence, “Letter, dated 3 November 2020, to Roseanne Burke, CEASEFIRE”,
available at <https://www.ceasefire.org/wp-content/uploads/2020/12/FOI12020_06821-
Response-V2.pdf> (Last accessed 15 May 2021)

9 United Nations Security Council, ‘The rule of law and transitional justice in conflict and post-
conflict societies’ (23 August 2004) UN Doc S/2004/616, para 46
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In the ICC context, the OTP has realised since the establishment of the Court
that they do not have the capacity to prosecute all violations of international
criminal law.® This was also acknowledged in the Independent Expert Review
of the ICC.8! This argument was also utilised by the Pre-Trial Chamber in the
Afghanistan admissibility decision as part of their justification for why an
investigation relating to the situation in Afghanistan would not be in the interests

of justice.®

For the purposes of assessing whether a State has complied with the principle
of complementarity, the OTP should therefore assess the rationale of a State’s
prosecutorial policy in relation to alleged violations of international criminal law,
rather than necessarily whether prosecutions for specific offences under
international law have taken place. This is particularly important since events
organised under the auspices of the ICC Assembly of States Parties have seen
the OTP criticised for adopting a complementarity policy based on the interests
of the Court, rather than on the challenges faced by States.® There is also such
a need to focus on the actual practice of States because the desire of States
expressed at the Rome Conference was that the ICC was not meant to be the
primary means of ensuring accountability for international crimes. For example,

the French Minister of Foreign Affairs, Hubert Vedrine stated:

“My country supports the idea that complementarity should be at the
heart of the Court’s statute. We would be taking the wrong road if, as a
result of the creation of the Court, States and national courts were to
relinquish their primary responsibility for prosecuting the most heinous

crimes. The Court should have to intervene — on its own initiative or on

80 Office of the Prosecutor (n 7) 3

81 Independent Expert Review (n 39) paras 642-44

82 Situation in the Islamic Republic of Afghanistan (Decision Pursuant to Article 15 of the Rome
Statute on the Authorisation of an Investigation into the Situation in the Islamic Republic of
Afghanistan) ICC-02/17-33 (12 April 2019), para 95

83 Secretariat of the Assembly of States Parties to the Rome Statute of the International
Criminal Court, ‘Informal information session — 24 June 2020: Complementarity and the
relationship between national jurisdictions and the Court’ (ICC Assembly of States Parties, 24
July 2020) <https://asp.icc-
cpi.int/en_menus/asp/complementarity/Documents/Complementarity1%20Summary%2024Jul2
020%201700.pdf> (Last accessed 25 July 2021)
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request — only in the event or on request — only in the event of a
deliberate or involuntary failure on the part of national authorities, when
States are no longer able to try those responsible, or when they seek to

protect them, especially by using delaying tactics.”3

The Canadian Minister of Foreign Affairs Lloyd Axworthy additionally stated:

“The principle of “complementarity” ensures that the Court will only
exercise jurisdiction where national systems are unable or unwilling to
prosecute transgressors. ICC jurisdiction will not apply when a state
genuinely investigates and prosecute those responsible for serious
crimes. It will be in a sense a court of last resort — a final bulwark to

ensure that those who commit heinous crimes do not go unpunished.”®

The fact that this Chapter has illustrated numerous instances where the OTP

has been criticised for its prosecutorial policy serves to highlight that the

84 Hubert Vedrine, ‘Statement by Mr. Hubert Vedrine, Minister of Foreign Affairs of the French
Republic’ (Legal Tools, 17 June 1998) <https://www.legal-tools.org/doc/21cb8a/pdf> (Last
accessed 25 July 2021)

85 | loyd Axworthy, ‘Notes for an Address by the Honourable Lloyd Axworthy Minister of Foreign
Affairs, Canada’ (Legal Tools, 15 June 1998) <https://www.legal-tools.org/doc/7313d2/pdf>
(Last accessed 25 July 2021). For further examples of states supporting the notion that the ICC
should only be able to intervene where States are unwilling or unable to do so themselves, see:
Gabriele Gatti, ‘Speech of His Excellency Gabriele Gatti Secretary of State for Foreign Affairs of
the Republic of San Marino’ (Legal Tools, 17 June 1998) <https://www.legal-
tools.org/doc/379316/pdf> (Last accessed 25 July 2021); Lamberto Dini, ‘Statement by H.E. Mr.
Lamberto Dini, Minister of Foreign Affairs of the Republic of Italy (Legal Tools, 14 July 1998)
<https://www.legal-tools.org/doc/4b9698/pdf> (Last accessed 25 July 2021); Amos Wako,
‘Statement Delivered by Hon. S. Amos Wako Attorney-General of the Republic of Kenya’ (Legal
Tools, 16 June 1998) <https://www.legal-tools.org/doc/417f4a/pdf> (Last accessed 25 July
2021); Boris Frlec, ‘Statement by H.E. Dr Boris Frlec, Minister of Foreign Affairs of the Republic
of Slovenia at the Diplomatic Conference of Plenipotentaries on the Establishment of the
International Criminal Court, 15 June 1998 in Rome’ (Legal Tools, 15 June 1998)
<https://www.legal-tools.org/doc/f29d1f/pdf> (Last accessed 25 July 2021); Frank Jensen,
‘Statement by H.E. Mr. Frank Jensen, Minister of Justice of Denmark’ (Legal Tools, 18 June
1998) <https://www.legal-tools.org/doc/alae64/pdf> (Last accessed 25 July 2021); Peter
Chkheidze, ‘Statement by H.E. Dr. Peter Chkheidze, Permanent Representative of Georgia to
the United Nations’ (Legal Tools, 18 June 1998) <https://www.legal-tools.org/doc/bd8b14/pdf>
(Last accessed 25 July 2021); Tarja Halonen, ‘Statement by H.E. Ms Tarja Halonen Minister for
Foreign Affairs Finland at the United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court’ (Legal Tools, 17 June 1998)
<https://www.legal-tools.org/doc/41c929/pdf> (Last accessed 25 July 2021), and; Hisashi
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principle of complementarity is not operating as envisaged at the Rome
Conference. Therefore, there is a clear need for the Court to give greater
consideration to State practice, especially in light of the OTP admitting that it
does not have the resources to prosecute all international crimes. The
remainder of this section will therefore examine the relationship between
ordinary and international crimes at the ICC, as despite the Rome Statute
including no reference to ordinary crimes, a debate continues in this area. This
discussion will also extend to the application of defences, with reference to the
situation in the UK.

a. Crimes

Whilst Kleffner points out it is unclear exactly to what extent the crimes found
within the Rome Statute have to be implemented at the domestic level,® it is
clear that commentators agree that some form of implementation of Rome
Statute crimes is required for States to be able to fulfil their obligations under
the principle of complementarity.8” Stahn, for example, states:

“The complementarity test under Article 17 provides an incentive for
States to enact implementing legislation which allows effective
investigations and prosecutions at the domestic level. The very existence
of complementarity has thus an impact on the repression of crimes under

domestic criminal jurisdiction.”8®

This means that States have had to take measures to implement the Rome
Statute into their domestic systems. Terracino states that whilst some States,
such as the United Kingdom, have decided to implement the definitions of

crimes under the Rome Statute directly into domestic law,? other States such

88 Jann K Kleffner, ‘The Impact of Complementarity on National Implementation of Substantive
International Criminal Law’ (2003) 1(1) Journal of International Criminal Justice 86, 90-94

87 For example, Harmen van der Wilt, ‘Equal Standards? On the Dialectics between National
Jurisdictions and the International Criminal Court’ (2008) 8 International Criminal Law Review
229, 230; ibid 94, and Julio Bacio Terracino, ‘National Implementation of ICC Crimes: Impact on
National Jurisdictions and the ICC’ (2007) 5 Journal of International Criminal Justice 421, 422
8 Stahn (n 53) 92

8 Terracino (n 87) 423-24
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as France and Ecuador took a broader approach to the ICC in relation to
genocide,®® Bosnia and Herzegovina to war crimes,®' and the DRC and
Ecuador to crimes against humanity.®> However, Terracino also points out that
Bosnia and Herzegovina chose not to implement a clause on child conscription
into their Criminal Code, despite its inclusion in the Rome Statute.®

Under the principle of state sovereignty, States are able to exercise their legal
powers as they choose to do so0.% Van der Wilt argues that it would be
impossible to impose a uniform approach to all States, as the nature of crimes
would be different depending on the location and circumstances they take place
in.?® The ICC may therefore have to accept that States take a different approach
to legislation depending on their circumstances, meaning that sometimes they
will be forced to accept a situation that is considered to be less than perfect.
Additionally, as shown in the last section on primacy, any attempt by the ICC to
assert jurisdiction on the basis of differences between offences on the domestic

and international levels may be met with resistance from States.

However, the argument does still exist as to whether a decision by a State to
prosecute for ordinary crimes as opposed to their international counterparts
constitutes a failure of the State to comply with the principle of complementarity.
This is an important issue as high-profile prosecutions for ordinary crimes that
have previously taken place may not meet the ICC’s definitions of crimes.
Heaphy and Pittman, for example, state that this would be the case with regards
to the prosecution of William Calley for murder in relation to his involvement in
the My Lai massacre as the elements of this crime were substantially different
to the closest crime in the Rome Statute of wilful killing.%
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9 ibid 424

9 ibid 425

% |bid 426

9 See for example, United Nations General Assembly Resolution 375 (1V) (6 December 1949),
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It has been suggested that the potential for ICC jurisdiction will only arise in
States where ordinary crimes are relied upon in circumstances where no crime
exists that adequately encompasses the conduct subject to examination by the
OTP.% The ICC did, however’ address this issue in the case of Gaddafi, where
the Pre-Trial Chamber stated that ‘a domestic investigation or prosecution for
‘ordinary crimes”, to the extent that the case covers the same conduct, shall be
considered sufficient’,% before going on to state that Gaddafi was being

investigated for different conduct than the ICC was indicting him for.%

Whilst this may address the problem of what happens if a State lacks the
legislation that could prevent a prosecution from taking place for an international
crime, it does not address the extent to which a State choosing to not prosecute
for an international crime when it was capable to do so has breached the
principle of complementarity. When emerging from a conflict, a State may
choose to prosecute individuals for what could be perceived as lesser crimes, or
even not to prosecute them at all. For example, a United Nations Report noted
that during negotiations between the Colombian government and the FARC, the
parties refused to allow for heavy punishments for FARC leaders, as ‘it would
be unrealistic to expect guerrilla leaders to negotiate their own incarceration and
reiterating that the essence of a political settlement was to ensure that the
armed group was able to make the transition from armed conflict to politics.’1%
Additionally, in 2010, the President of the ICTY Patrick Robinson in 2010 stated,
‘the Tribunal cannot, through the rendering of its judgements alone, bring peace
and reconciliation to the region: other remedies should complement the criminal

trials if lasting peace is to be achieved’.'®! This means that the ICC seriously

9 Ahmed Samir Hassanein, ‘Physical and Legal Inability under Article 17(3) of the Rome
Statute’ (2015) 15 International Criminal Law Review 101, 116-17; Kleffner (n 86) 96-97

98 Gaddafi Pre-Trial Chamber Decision (n 57) para 88. See also para 108
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190 United Nations Security Council, ‘Report of the Secretary-General on the United Nations
Mission in Colombia’ (23 December 2016) UN Doc S/2016/1095, para 11

01 United Nations Security Council, ‘Letter dated 1 November 2010 from the President of the
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since
1991, addressed to the President of the Security Council’ (19 November 2010) UN Doc
S/2010/588, Annex | para 78.



35

needs to consider the context in which prosecutions occur, and whether

intervention will promote or undermine the goals of international criminal justice.

b. Defences under National Law

Another factor which complicates the process of implementing international law
domestically is the application of defences, as the transition between defences
at the international level and the domestic level may have unintended
consequences, which show that there are clear distinctions in the operation of
the law at the national and international levels. This can be seen in the UK, as
Cryer and Bekou state that because the International Criminal Court Act 2001
relies upon domestic defences, the defence of duress is available for
international crimes.'%? Cryer states that the defence will not apply to
international crimes involving murder due to the judgment of the House of Lords
in Howe."% This is a position which seems to reflect international criminal law,
as the ICTY rejected the defence of duress to crimes against humanity in
Erdemovié."® It is questionable though, based on the rationale behind the
judgment in Howe, whether the defence should apply to international crimes at
all. For example, in the course of his judgment justifying why duress should not

be a defence to murder, Lord Griffiths stated:

“We face a rising tide of violence and terrorism against which the law
must stand firm recognising that its highest duty is to protect the freedom
and lives of those that live under it. The sanctity of human life lies at the
root of this ideal and | would do nothing to undermine it, be it ever so
slight.”19%

192 Robert Cryer and Olympia Bekou, ‘International Crimes and ICC Cooperation in England and
Wales’ (2007) 5 Journal of International Criminal Justice 441, 447

193 Robert Cryer, ‘Implementation of the International Criminal Court Statute in England and
Wales’ (2002) 51(3) International and Comparative Law Quarterly 733, 740; R v Howe [1987] 1
AC 417
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Based on these comments, it is difficult to see how duress could possibly apply
in English law to what the Rome Statute states are ‘the most serious crimes of

concern to the international community as a whole’.'%

The potential availability of defences may, however, justify why a State such as
the UK may choose to decide to not pursue a prosecution for an international
crime even where such a crime has been committed. Under Article 17(1)(b) of

the Rome Statute, the ICC is unable to assert jurisdiction in situations where:

“The case has been investigated by a State which has jurisdiction over it
and the State has decided not to prosecute the person concerned,
unless the decision resulted from the unwillingness or inability of the

State genuinely to prosecute.”'?’

In the context of prosecutions in England, the Full Code Test (FCT) states that
prosecutors as part of their determination of whether there is ‘a realistic
prospect of conviction’ consider the potential impact of any defences throughout
the prosecution process.'® The FCT additionally states that ‘a case which does
not pass the evidential stage must not proceed, no matter how serious or
sensitive it may be.”'® In the absence of prosecutions, States may choose to
pursue other measures not involving prosecution, which may allow the truth to
be discovered, and ensure that there is some sense of accountability for acts

that have been committed.’°

3. The ICC and Alternative Investigation Mechanisms

During the plenary debates at the 1998 Diplomatic Conference in Rome,

Afghanistan urged States to leave open the possibility of accepting alternatives

%6 Rome Statute (n 1) Preamble

97 ibid Article 17(1)(b)

198 Crown Prosecution Service, ‘The Code for Crown Prosecutors’ (Crown Prosecution Service,
26 October 2018) <https://www.cps.gov.uk/publication/code-crown-prosecutors> (Last
accessed 15 May 2021), para 4.7
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10 To this end, Chapter Three will explore non-criminal investigations conducted by the United
States Senate. Chapter Six will explore the exploration of non-criminal measures in the UK in
the context of the Baha Mousa Report.
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to prosecution when a State has decided that it is better to simply move on from
any past crimes that have been committed."" However, in their policy paper on
the interests of justice published in 2007, the OTP state that:

“In relation to other forms of justice decided at the local level, the Office
of the Prosecutor reiterates the need to integrate different approaches.
All approaches can be complementary... The pursuit of criminal justice
provides one part of the necessary response to serious crimes of
international concern which, by itself may prove to be insufficient as the
Office is conducting focused investigations and prosecutions. As such, it
fully endorses the complementary role that can be played by domestic
prosecutions, truth seeking, reparations programs, institutional reform

and traditional justice mechanisms in the pursuit of a broader justice.” "2

The OTP position that the use of alternative justice mechanisms are something
that should take place alongside criminal investigation processes comes even
though an informal experts paper published in 2003 states that ‘mechanisms
other than prosecution for dealing with past abuses, including alternative forms
of justice, may raise difficult questions for the OTP in interpreting its role and
mandate’.'"® The paper also stated that ‘past experience demonstrates that it
would be arduous to attempt to develop a general doctrine on how to assess
such situations. One must be alert to different contexts, including political,
cultural, society-related and other factors’.'* It should, however, be noted that
the OTP’s position has received judicial backing from the Pre-Trial Chamber in
the Burundi admissibility decision, in which it was stated that ‘national

"1 United Nations General Assembly (n 16) 87 and 128

112 Office of the Prosecutor, ‘Policy Paper on the Interests of Justice’ (International Criminal
Court, September 2007) <https://www.icc-cpi.int/nr/rdonlyres/772c95c9-f54d-4321-bf09-
73422bb23528/143640/iccotpinterestsofjustice.pdf> (Last accessed 15 May 2021), 7-8. See
also at 9 where the OTP state that ‘a decision not to proceed on the basis of the interests of
justice should be understood as a course of last resort’.

113 Office of the Prosecutor, ‘Informal expert paper: The principle of complementarity in practice’
(International Criminal Court, 2003) <https://www.icc-cpi.int/NR/rdonlyres/20BB4494-70F9-
4698-8E30-907F631453ED/281984/complementarity.pdf> (Last accessed 15 May 2021), para
72

14 ibid para 74
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investigations that are not designed to result in criminal prosecutions do not
meet the admissibility requirements under article 17(1) of the Statute.’""®

Scepticism surrounding the use of alternative justice mechanisms is
understandable. Despite Gibson’s assertion in 2006 that the South African Truth
and Reconciliation Commission was a factor in South Africa maintaining a
stable democracy,''® other processes have not necessarily fared as well. For
example, Roht-Arriaza states that the Rettig Commission was forced to sacrifice
justice in order to obtain the truth about what had happened during the Pinochet

regime."”

This section will discuss the role of amnesties and truth commissions before
discussing the need for clarity regarding the acceptability of non-criminal
investigations under the principle of complementarity. This discussion is
necessary to assess whether the non-judicial, non-criminal investigations to be
discussed in later chapters can demonstrate that the United States and United
Kingdom have complied with the principle of complementarity. Such an analysis
is also essential because there is a need to consider more than just criminal
prosecutions when discussing whether a State has sought to achieve a sense
of justice for past wrongdoing. For example, in their 2004 Report on the rule of
law and transitional justice, the UN Secretary-General stated that:

“the international community has rushed to prescribe a particular formula
for transitional justice, emphasizing either criminal prosecutions or truth-
telling without first affording victims and national constituencies the
opportunity to consider and decide on the proper balance. The
international community must see transitional justice in a way that
extends well beyond courts and tribunals. The challenges of post-conflict
environments necessitate an approach that balances a variety of goals,

"5 Situation in the Republic of Burundi (Public Redacted Version of “Decision Pursuant to
Article 15 of the Rome Statute on the Authorization of an Investigation into the Republic of
Burundi”) ICC-01/17-9-Red (9 November 2017), para 152

116 James L Gibson, ‘The Contributions of Truth to Reconciliation: Lessons from South Africa’
(2006) 50(3) Journal of Conflict Resolution 409, 410

"7 Naomi Roht-Arriaza, ‘Truth Commissions and Amnesties in Latin America: The Second
Generation’ (1998) 92 American Society of International Law Proceedings 313, 313
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including the pursuit of accountability, truth and reparation, the
preservation of peace and the building of democracy and the rule of

law »118

Additionally, a document published in 2013 by the High Representative of the
European Union for Foreign Affairs and Security Policy states that:

“Effective prosecution strategies for large-scale crimes often focus on the
planners and organizers of crimes, rather than those of lower rank or
responsibility. Therefore prosecutions cannot achieve meaningful justice
in isolation. Implementing prosecution strategies with other initiatives,
such as reparations programmes for victims, reconciliation and
institutional reform — including vetting procedures and truth-seeking —
can help fill the impunity gap by addressing crimes with large numbers of

victims and perpetrators.”'"9

This means that there is a clear need for an institution such as the ICC to
consider a wider variety of mechanisms when deciding whether to launch an
investigation since States have to juggle a wide range of competing interests in

the aftermath of an armed conflict.

a. Amnesties

Stahn argues that a State which decides to impose an amnesty for crimes
within the Rome Statute may have indicated that it was unwilling to prosecute,
despite their obligations under Article 17(1) of the Rome Statute.'?® Following
the creation of the Rome Statute, Dugard stated that ‘Amnesty is no longer

118 United Nations Security Council (n 79), para 25

1% High Representative of the European Union for Foreign Affairs and Security Policy, ‘Toolkit
for Bridging the gap between international and national justice’ (European Commission, 31
January 2013) <https://data.consilium.europa.eu/doc/document/ST-6783-2013-INIT/en/pdf>
(Last accessed 25 July 2021), 12

120 Carsten Stahn, ‘Complementarity, Amnesties and Alternative Forms of Justice: Some
Interpretative Guidelines for the International Criminal Court’ (2005) 3 Journal of International
Criminal Justice 695, 703
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accepted as the natural price for transition from repression to democracy’.'?!
This is a trend illustrated by Roht-Arriaza who highlighted that in Latin America,
States have been able to overcome past amnesty laws to pursue

prosecutions.'??

However, Dugard states that the failure of the Rome Statute to include a
provision on amnesties ‘allows prosecutions to proceed where they will not
impede peace, but at the same time permits societies to ‘trade’ amnesty for
peace where there is no alternative’.'?® Stahn, however, argues that blanket
amnesties would not be allowed under the Rome Statute as, ‘an amnesty law
which impedes prosecution or which does not provide for an investigation
cannot be invoked as a bar to ICC proceedings, because it does not even meet
the basic requirements for inadmissibility under Article 17(1)(a) or (b)."2*

The issue of amnesties is not one which has disappeared however, as despite
Stahn’s assertion that allowing amnesties runs contrary to the notion that by
choosing to join the ICC, States have recognised that individuals should be held
responsible for their actions,'?® States still employ amnesty laws. The
Colombian Peace Agreement, for example, includes an amnesty provision
which grants ‘the broadest possible amnesty’,'?® and covers a wide range of
crimes.'?” The Agreement does, however, exclude specifically amnesties for
crimes that are within the scope of the Rome Statute,'®® a fact which was
welcomed by the ICC Prosecutor Fatou Bensouda.'?® This may be a fact that is

121 John Dugard, ‘Dealing With Crimes of a Past Regime. Is Amnesty Still an Option?’ (1999) 12
Leiden Journal of International Law 1001, 1001

122 Naomi Roht-Arriaza, ‘Just a Bubble? Perspectives on the Enforcement of International
Criminal Law by National Courts’ (2013) 11 Journal of International Criminal Justice 537, 538-
39.

23 Dugard (n 121) 1015

124 Stahn (n 120) 709

125 ibid 705

126 United Nations Security Council, ‘Letter Dated 29 March 2017 from the Secretary-General
addressed to the President of the Security Council’ (21 April 2017) UN Doc S/2017/272, 127
127 ibid 257

128 ibid 127

129 International Criminal Court, ‘Statement of ICC Prosecutor, Fatou Bensouda, on the
conclusion of the peace negotiations between the Government of Colombia and the
Revolutionary Armed Forces of Colombia — People’s Army’ (International Criminal Court, 1
September 2016) <https://www.icc-cpi.int/Pages/item.aspx?name=160901-otp-stat-colombia>
(Last accessed 15 May 2021)
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reconcilable with the purposes of the Rome Statute though, as Stahn argues
that Article 17(1)(d) of the Rome Statute’s gravity requirement means that a
difference can be drawn between amnesties being granted to those most
responsible for international crimes and others who may also have been

involved in such action.'30

It may be the case that amnesties do play an important role in ensuring peace
and security, as Arsanjani states that ‘amnesties have sometimes been a critical
component of a package for reaching settlement in a divided state’.3" It
therefore must be asked whether an alternative approach to ICC jurisdiction
would help to ensure that there is some sense of accountability for past actions,
as ICC intervention has been subject to critique. This is illustrated by the case
of Uganda, where Schabas and Ssenyonjo highlight that the ICC’s presence
may have acted as an impediment to peace talks being brought to a successful
conclusion,’? though they do credit the ICC’s issuance of arrest warrants with
initiating peace talks.'3® Additionally, Schabas argues that there are
circumstances where a desire to continue with criminal prosecutions may lead
to the extension of an armed conflict,3* an accusation which the ICC has faced
in the Cote d’lvoire. 3%

However, in their discussion of the UK’s Overseas Operations (Service
Personnel and Veterans) Bill, the OTP refer to the Bill as potentially applying an
amnesty for crimes committed by UK forces in Iraq,'®® and state that amnesties
run contrary to international law.'¥” This suggests that the OTP is as yet
unwilling to accept the application of amnesties for Rome Statute crimes.There

130 Stahn (n 120) 707

131 Mahnoush H Arsanjani, ‘The International Criminal Court and National Amnesty Laws’ (1999)
93 American Society of International Law Proceedings 65, 65

132 Manisuli Ssenyonjo, ‘The International Criminal Court and the Lord’s Resistance Army
Leaders: Prosecution or Amnesty?’ (2007) 7 International Criminal Law Review 361, 369-70;
William A Schabas, ‘Complementarity in Practice: Some Uncomplimentary Thoughts’ (2008) 19
Criminal Law Forum 5, 20-22.

133 Ssenyonjo (n 132) 373; Schabas (n 132) 19-20

134 Schabas (n 132) 22

135 McGovern (n 4)

136 Office of the Prosecutor, ‘Situation in Irag/UK: Final Report’ (Office of the Prosecutor, 9
December 2020) <https://www.icc-cpi.int/itemsDocuments/201209-otp-final-report-iraq-uk-
eng.pdf> (Last accessed 15 May 2021), para 489

37 ibid para 478
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has, however, been limited ICC jurisprudence addressing the issue of
amnesties, with the Appeals Chamber determining in the Gaddafi case that the
amnesty which was the focus of the admissibility challenge did not apply to
Gaddafi.’®® The Court additionally stated in this March 2020 judgment that ‘For
present purposes, it suffices to say only that international law is still in the
developmental stage on the question of amnesties’.’*® Close states that it would
have been ‘imprudent’ for the Appeals Chamber to assess the applicability of

amnesties any further.4°

b. Truth Commissions

Stahn states that truth commissions serve several purposes: they enable States
to be able to compile a more comprehensive range of past wrongdoings than
may be possible through the criminal trial process,’#! provide an opportunity to
hear the voice of victims,'#? and ensure that those who committed crimes are
held to account.' It is, however, still unclear whether the use of truth
commissions is compatible with the principle of complementarity. A 2006
document on truth commissions published by the United Nations High
Commissioner for Human Rights states that the ICC’s response to the
establishment of a truth commission ‘is likely to be determined by whether there
appears to be an intent to follow such a truth commission inquiry with judicial
action, rather than to close the possibility of prosecution through the

establishment of a non-judicial inquiry’.'44

138 Prosecutor v Saif Al-Islam Gaddafi (Judgment on the appeal of Mr Saif Al-Islam Gaddafi
against the decision of Pre-Trial Chamber | entitled ‘Decision on the “Admissibility Challenge by
Dr. Saif Al-Islam Gadafi pursuant to Articles 17(1)(c), 19 and 20(3) of the Rome Statute™ of 5
April 2019) ICC-01/11-01/11-695 (9 March 2020), paras 86-94

139 ibid para 96

140 Josepha Close, ‘The ICC refrains from affirming a general ban on amnesties in the Gaddafi
admissibility decision’ (International Law Blog, 20 April 2020)
<https://internationallaw.blog/2020/04/20/the-icc-refrains-from-affirming-a-general-ban-on-
amnesties-in-the-gaddafi-admissibility-appeal-decision/> (Last accessed 15 May 2021)
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Robinson argues that the key to determining whether truth commissions can be
used as an alternative to prosecution will depend upon the powers available to
the truth commission, such as whether it has the power to allow amnesties, and
whether options such as prosecution have been considered instead of or
alongside the commission.™® Robinson, however, states that that it is unlikely
that a process which introduces a blanket amnesty would be acceptable.'6
Additionally, Seibert-Fohr argues that if Article 17 of the Rome Statute required
criminal investigations, ‘this would exclude only a truth commission mechanism
that generally provides for criminal impunity independent of the outcome of the
investigation.’'4” Seibert-Fohr additionally argues that the scope of Article 17
was never designed to ensure that investigations carried out had to be
exclusively criminal in nature,’8 and that as long as a State can prove that any
decision to not prosecute in a situation where a truth commission was
established to ensure peace, such a mechanism should satisfy the principle of
complementarity if the commission does ensure that there is accountability.'4°

Any move which may serve to undermine the validity of the use of truth
commissions may serve to limit their effectiveness as Bisset argues that truth
commissions may no longer be able to receive confidential information if this
could then be requested by the ICC for use in a prosecution.'° Bisset
additionally argues that the right to a fair trial may be jeopardised if self-
incriminating evidence submitted by an individual to a truth commission has to
be handed to the ICC for use in a prosecution.'' This means that the issue of
truth commissions may not be just about attempting to ensure peace, but also
about protecting the rights of those who give evidence.

145 Darryl Robinson, ‘Serving the Interests of Justice: Amnesties, Truth Commissions and the
International Criminal Court’ (2003) 14(3) European Journal of International Law 481, 499-502
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c. A Need for Clarity Regarding Non-Criminal Investigations

The Pre-Trial Chamber appears to have made it clear that complementarity can
only be satisfied by a criminal investigation process, stating in the Burundi
admissibility decision that:

‘the Chamber considers that a national investigation merely aimed at the
gathering of evidence does not lead, in principle, to the inadmissibility of
any cases before the Court, considering that, for the purposes of
complementarity, an investigation must be carried out with a view to
conducting criminal prosecutions... national investigations that are not
designed to result in criminal prosecutions do not meet the admissibility
requirements under article 17(1) of the Statute.”’52

Further clarity on the acceptability of non-criminal investigation processes would
be welcomed since the United Nations encourages States to engage in non-
criminal processes. For example, in 2014, the Office of the High Commissioner
for Human Rights welcomed the establishment of such a commission in
Tunisia.'® Additionally, in the context of the UK, the United Nations Torture
Committee has encouraged the UK to launch an overarching inquiry to examine

allegations of mistreatment against Iraqi civilians.'%

Furthermore, when encouraging States to ratify the Rome Statute, UN

Secretary-General Kofi Annan stated in September 1998 that:

“It is inconceivable that... the Court would seek to substitute its
judgement for that of a whole nation which is seeking the best way to put

a traumatic past behind it and build a better future. Some people seem to

152 Burundi admissibility decision (n 115) para 152

153 United Nations, ‘Upcoming launch of truth commission hailed by UN as ‘step forward’ for
Tunisia’ (United Nations, 6 June 2014) <https://news.un.org/en/story/2014/06/470112-
upcoming-launch-truth-commission-hailed-un-step-forward-tunisia> (Last accessed 15 May
2021)

154 United Nations Committee against Torture, ‘Concluding observations on the sixth periodic
report of the United Kingdom of Great Britain and Northern Ireland’ (7 June 2019) UN Doc
CAT/C/GBR/CO/6, para 33
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imagine this Court will be composed of frivolous or malicious people,
roaming the world in search of opportunities to undermine a peace
process here, or prosecute a peacekeeper there. Nothing could be more

improbable.”%®

In circumstances where States are acting in a manner endorsed by an
international body such as the UN, it would be difficult to justify an OTP strategy
involving the pursuit of prosecutions. This further serves to show that when
considering State compliance with the principle of complementarity, the OTP
should consider more than just prosecutorial activity.

There is also a need to consider the actual practices of States when assessing
compliance with the principle of complementarity. For example, as will be
demonstrated in Chapters Three and Six, the use of non-criminal investigations
has been a major element of the responses of the United States of America and
the United Kingdom to allegations of war crimes. In the case of the United
Kingdom, it may be possible to argue that there is a public policy justification for
not prosecuting lower-ranking personnel for alleged criminal misconduct based
on the fact the Baha Mousa Inquiry found at the start of the armed conflict in
Iraq, ‘there was no proper MoD-endorsed doctrine on interrogation of prisoners
of war that was generally available. The proper limits of interrogation had
become confined to teaching materials at Chicksands’.'®® Combined with the
fact that the UK took steps to enact institutional reforms to ensure that abuses
such as those in Iraq did not recur,'’ and a finding by the OTP that the UK had
investigated the responsibility of higher-ranking officials,'®® it may be possible to
argue that the UK has complied with the principle of complementarity.

155 United Nations, ‘Secretary-General Urges ‘Like-Minded’ States to Ratify Statute of
International Criminal Court’ (United Nations, 1 September 1998)
<https://www.un.org/press/en/1998/19980901.sgsm6686.html> (Last accessed 25 July 2021)
1% Sir William Gage, The Report of the Baha Mousa Inquiry: Volume I (2011-2012, HC 1452-1),
para 5.149. The Report further highlighed at para 6.66 that training materials also ‘did not
provide any detailed guidance on prisoner handling and the treatment of civilian detainees’.

157 See infra 216-19

%8 OTP Final Report (n 136) para 191
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This is something that has to be assessed on a case-by-case basis, however,
as the findings of non-criminal investigations may also serve to demonstrate
why further criminal investigations are necessary. This can be seen in the case
of Australia where in advance of the publication of the Brereton Report, which
found that members of Australian Defence Force were responsible for the
unlawful killing of Afghan civilians,'® the Australian government announced that
allegations of criminal wrongdoing would be investigated.'®® In the case of the
United States, it was decided that decisions not to prosecute individuals would
not be revisited following the publication of the Senate Intelligence Committee’s
Report on the CIA’s detention and interrogation program,’®’ even though
President Obama acknowledged that:

“The report documents a troubling program involving enhanced
interrogation techniques on terrorism suspects in secret facilities outside
the United States, and it reinforces my long-held view that these harsh
methods were not only inconsistent with our values as a nation, they did
not serve our broader counterterrorism efforts or our national security
interests. Moreover, these techniques did significant damage to
America’s standing in the world and made it harder to pursue our
interests with allies and partners. That is why | will continue to use my
authority as President to make sure we never resort to those methods

again.”162

159 Christopher Knaus, ‘Australian special forces involved in murder of 39 Afghan civilians, war
crimes report alleges’ (The Guardian, 19 November 2020)
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see Durward Johnson and Michael N Schmitt, ‘The Duty to Investigate War Crimes’ (Lieber
Institute, 22 December 2020) <https://lieber.westpoint.edu/duty-investigate-war-crimes/> (Last
accessed 25 July 2021)
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2021)
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This serves to demonstrate that it is debateable that the United States has
complied with the principle of complementarity.63

In light of the OTP’s longstanding acknowledgement that it does not have the
investigative resources to prosecute every alleged international crime, the OTP
should assess whether non-criminal processes pursued by States are indicative
of a desire to address past wrongdoing or are indicative of a State unwilling or
unable to take action. If use of a non-judicial process highlights that a State
should take action to hold those responsible for past misconduct to account,
and the State then fails to do so, the OTP would be more than justified to take
action. If, however, a State does take action designed to hold those responsible
for the perpetration of crimes to account and to ensure such crimes do not

recur, it would be far more difficult to justify ICC intervention.

4. Conclusion

This Chapter has shown that there are a number of reasons why it may be
incumbent upon the ICC to assess a wider range of State conduct when
determining whether a State has complied with the principle of complementarity.
The first reason, as shown in the section on the relationship between
complementarity and primacy is that the ICC’s interpretation of the Rome
Statute may have given States the unintended impression that States are either
incapable of prosecuting international crimes themselves, or may not be trusted
to do so, despite Article 17(1) of the Rome Statute stating that the ICC could
only assume jurisdiction over a case when a State was ‘unwilling or unable to
do s0'.%* The second major problem, as shown in the section examining the
implementation of the Rome Statute into domestic law by States, is that the
ability of States to prosecute international crimes is limited by the framework of
their judicial system. It was also highlighted that States may choose, for public

policy reasons, to use an alternative mechanism to ensure that there is some

163 US compliance with the principle of complementarity will be discussed in Part Two.
164 Rome Statute (n 1) Article 17(1)
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sense of accountability for international crimes. The final major problem
discovered in this Chapter, as shown in the final section, is that it is unclear
whether the State can pursue non-criminal investigative mechanisms that it
feels are in its best interests to prevent the recurrence of international crimes
without potentially rendering cases admissible before the ICC. This is the case
even though there is no reason, in principle, why such mechanisms do not

comply with the principle of complementarity.
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Part Two

Chapter Two: Criminal Law in the United States of America

This Chapter will discuss the law applicable to the subject matter of the
investigations currently being carried out by the International Criminal Court
(ICC) into the conduct of United States personnel in Afghanistan. This
discussion of the scope of applicable law is necessary as Article 17 of the Rome
Statute makes it clear that the ICC is able to assume jurisdiction in situations
where a State is unwilling or unable to exercise jurisdiction themselves.' As
discussed in the introduction to this thesis, the principle of complementarity
provides a means through which the United States can avoid further ICC
scrutiny.? In the Gaddafi Appeal Judgment, the Court stated if the Office of the
Prosecutor (OTP) and a State are investigating the same offences, then any
case before the ICC would be inadmissible.® The Court also stated that in
situations where OTP and State focus is different, an assessment of whether
the State’s investigatory process complies with the principle of complementarity
will have to be determined on a case-by-case basis.*

As most of the evidence from which the OTP has based their allegations that
US personnel have committed offences under the Rome Statute is not publicly
available, this Chapter will focus on the extent to which the law dealing with
specific offences alleged under the Rome Statute is compatible with offences
found in US law (e.g. the crime of rape under the Rome Statute with sexual
offences under US law). It is possible that this discussion exposes flaws in the
legal framework of the United States may exist that limit them from discharging
their obligations to carry out investigations or prosecutions. This may prevent

' Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1
July 2002) 2187 UNTS 90, Article 17

2 supra 4-5

3 Prosecutor v Gaddafi and Al-Senussi (Judgment on the appeal of Libya against the decision of
Pre-Trial Chamber | of 31 May 2013 entitled “Decision on the admissibility of the case against
Saif Al-Islam Gaddafi”) ICC-01/11-01/11-547-Red (21 May 2014), para 72
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the US from being able to conduct investigations or prosecutions in a manner
that reflects the OTP’s focus.®

This Chapter will include a discussion of both the law applicable to members of
the armed forces, as found in the Uniform Code of Military Justice (UCMJ),® and
federal criminal law.” This dual focus is necessary as the Office of the
Prosecutor’s request to open an investigation at the ICC in relation to the
situation in Afghanistan makes it clear that their investigation will focus both on
the conduct of the armed forces and the Central Intelligence Agency (CIA).2 The
OTP’s investigation request states that these alleged offences took place
‘primarily in the period 2003-2004'.° The offences to be examined include war

crimes, torture and sexual offences.°

1. The War Crimes Act

In their request to investigate the conduct of US personnel in Afghanistan, the
ICC allege that a number of war crimes in the context of a non-international
armed conflict, as found in Article 8(2) of the Rome Statute,'” were committed.
It is therefore necessary to discuss the war crimes legislation that does exist
within the United States and assess whether any potential prosecutions under
this Act would satisfy the ‘same conduct’ test set out by the ICC in Lubanga.'?

5 In the Gaddafi case, the Pre-Trial Chamber noted that ‘it would not be appropriate to expect
Libya’s investigation to cover exactly the same acts of murder and persecution mentioned in the
Article 58 Decision as constituting instances of Mr Gaddafi’s alleged course of conduct. Instead,
the chamber will assess whether the alleged domestic investigation addresses the same
conduct underlying the Warrant of Arrest and Article 58 Decision’: Prosecutor v Gaddafi and Al-
Senussi (Decision on the admissibility of the case against Saif Al-Islam Gaddafi) ICC-01/11-
01/11-344-Red (31 May 2013), para 83.

610 US Code Ch 47

718 US Code

8 Situation in the Islamic Republic of Afghanistan (Public redacted version of “Request for
authorisation of an investigation pursuant to Article 15”) ICC-02/17-7-Red (20 November 2017)
88-124

% ibid para 189

'0 For a discussion of a wider range of offences potentially applicable to US personnel, as well
as potential defences, see Human Rights Watch, ‘No More Excuses: A Roadmap to Justice for
CIA Torture’ (Human Rights Watch, 1 December 2015)
<https://www.hrw.org/sites/default/files/report_pdf/us1215web.pdf> (Last accessed 15 May
2021), 35-96

"' Rome Statute (n 1) Article 8(2); OTP Afghanistan investigations request (n 8) para 187.

'2 Prosecutor v Thomas Lubanga Dyilo (Decision on the Prosecutor’s Application for a warrant
of arrest, Article 58) ICC-01/04-01/06-1-Corr-Red (10 February 2006), para 31
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This section is not designed to include a substantive discussion of all the crimes
relevant to the OTP’s investigation into alleged wrongdoing in Afghanistan, it is
merely designed to provide an overview of the Act as a whole. Discussion of a
selection of offences within the War Crimes Act that are relevant to the OTP’s
investigation into Afghanistan will be included within the sections to follow on

sexual offences and torture.

The United States Congress has implemented war crimes legislation, which is
now contained in Section 2441 of Title 18 of the United States Code."® This
legislation has been amended on multiple occasions, and because the last
amendments, enacted as part of the Military Commissions Act of 2006,'* apply
retroactively,® it is necessary to state what conduct the legislation has
prohibited under all its iterations. The initial version of the statute simply stated,
‘Whoever, whether inside or outside the United States, commits a grave breach
of the Geneva conventions... shall be fined under this title or imprisoned for life
or any term of years, or both, and if death results to the victim, shall also be
subject to the penalty of death’.'®

This brief definition of war crimes was expanded in 1997 to also include ‘a
violation of common Article 3 of the international conventions signed at Geneva,
12 August 1949','" as well as other provisions in relation to issues such as
booby-traps,'® and violations of Hague Convention 1V."® The second articulation
of war crimes in United States law is important, as this is the version of the War
Crimes Act that would have applied had any prosecutions been brought for war
crimes prior to the implementation of the Military Commissions Act of 2006. In
other words, this was the version of the Act in place in the period in which the
OTP state that the alleged war crimes committed by US personnel ‘primarily’

took place.?° This is also an important consideration for determining the scope

1318 US Code s.2441

4 Military Commissions Act of 2006, Public Law 109-366 (17 October 2006), s.6(b)(1)

15 ibid s.6(b)(2)

6 War Crimes Act of 1996, Public Law 104-192 (21 August 1996), s.2(a)

7 Foreign Operations, Export Financing and Related Programs Appropriations Act of 1998,
Public Law 105-118 (26 November 1997), s.583

'8 ibid
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of potential prosecutions the ICC, as this definition of war crimes was the one
that existed at the time the Office of Legal Counsel produced memos which

stated, amongst other things, that:

“The victim must experience intense pain or suffering of the kind that is
equivalent to the pain that would be associated with serious physical
injury so severe that death, organ failure, or permanent damage resulting
in a loss of significant body function will likely result. If that pain or
suffering is psychological, that suffering must result from one of the acts
set forth in the statute. In addition, these acts must cause long-term

mental harm.”?!

Therefore, this would inform a decision on whether it was believed that those
responsible for the creation of the policy should be held criminally liable for any
offences under the Rome Statute that took place or whether individuals involved
in interrogations had the mental element required for any crimes committed.?? It
should be noted that there has been significant commentary concerning the
OLC memos. For example, Markovic and Romm argue that the contents of the
memos may give rise to responsibility for war crimes.?®> Nowak also states that
the contents of the initial OLC memos were ‘legally unsound’,?* and ‘clearly
contradict the case law and practice of the competent international and regional
human rights bodies’.?® Additionally, Koh stated that ‘the Bybee Opinion is

21 Jay S Bybee, ‘Memorandum for Alberto R Gonzales, Counsel to the President, from Jay S.
Bybee, Assistant Attorney General, Office of Legal Counsel, Re: Standards of Conduct for
Interrogation under 18 U.S.C. §§ 2340-2340A’ (Office of Legal Counsel, 1 August 2002)
<https://www.justice.gov/olc/file/886061/download> (Last accessed 15 May 2021), 13.

22 This is vital since Article 30(1) of the Rome Statute (n 1) states, ‘Unless otherwise provided, a
person shall be criminally responsible and liable for punishment for a crime within the
jurisdiction of the Court only if the material elements are committed with intent and knowledge’.
Robinson argues that ‘If charges are not brought at the ICC, it will likely be based on the
inability to establish the criminal intent of those U.S. officials responsible for the enhanced
interrogation techniques.’: Peter Robinson, ‘ICC Afghanistan Torture Investigation Likely to Turn
on Criminal Intent’ (Just Security, 15 April 2020) <https://www.justsecurity.org/69595/icc-
afghanistan-torture-investigation-likely-to-turn-on-criminal-intent/> (Last accessed 15 May 2021)
23 Milan Markovic, ‘Can Lawyers Be War Criminals?’ (2007) 20(2) Georgetown Journal of Legal
Ethics 347, 361-65; Jake Romm, ‘No Home in this World: The Case against John Yoo before
the International Criminal Court’ (2020) 20 International Criminal Law Review 862, generally.

24 Manfred Nowak, ‘What Practices Constitute Torture: US and UN Standards’ (2006) 28
Human Rights Quarterly 809, 840
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perhaps the most clearly erroneous legal opinion | have ever read’.? It should
be noted that not all discussion of the OLC memos has been critical. Posner
and Vermeuele, for example, argued that ‘the memorandum’s arguments are
standard lawyerly fare, routine stuff.’?” Furthermore, Flores states that ‘The
Torture Memo properly cites an assortment of valid legal sources to support its
conclusions and is replete with scholastic, critical analysis. In summary, John
Yoo did not violate his ethical obligations as a lawyer in authoring the Torture
Memo.’?8 In a more balanced argument, Ku argues that they disagreed with the
contents of the memos,? ‘insistence on criminal punishment of the Bush
lawyers for their legal advice is both wrong-headed and dangerous’.2° However,
in what is a damning critique of the OLC’s memos, the Senate Armed Services
Committee stated in their report examining the Department of Defense’s

Detention and Interrogation Program that:

“OLC opinions distorted the meaning and intent of anti-torture laws,
rationalized the abuse of detainees in U.S. custody and influenced
Department of Defense determinations as to what interrogation
techniques were legal for use during interrogations conducted by U.S.

military personnel.”’

Ultimately the issue of whether there have been prosecutions under any version
of the War Crimes Act is a moot point because, as Corn and VanLandingham
state, no prosecutions have been brought under the War Crimes Act at the

federal level,* and also raise that only two individuals have been charged with

26 Harold Hongju Koh, ‘A World Without Torture’ (2005) 43 Columbia Journal of Transnational
Law 641, 647
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Journal, 6 July 2004) <https://www.wsj.com/articles/SB108906730725255526> (Last accessed
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war crimes in the military context.®® This means that any prosecutions under the
War Crimes Act would have to be brought as a result of the amendments made
following the enactment of the Military Commissions Act of 2006. This Act
amended the section on breaches of Common Article 3 of the Geneva
Conventions, and instead requires that for a war crime to take place, there has
to be a ‘grave breach of Common Article 3'.34 The Act states that the following
offences are classified as grave breaches of Common Article 3: ‘Torture’,
‘Cruel or Inhuman Treatment’,3¢ ‘Performing Biological Experiments’,%”
‘Murder’,®® ‘Mutilation or Maiming’,3® ‘Intentionally Causing Serious Bodily

Injury’,*? ‘Rape’,*! ‘Sexual Assault or Abuse’,*? and ‘Taking Hostages’.*3

Graham and Connolly state that the amended version of the War Crimes Act

serves an essential purpose:

“The MCA’s modification of the War Crimes Act added need clarity by
specifying the exact portions of Common Article 3 that were enforceable
under domestic criminal law. Without such clarification, any prosecution
for a violation of Common Article 3 under the earlier version of the War
Crimes Act would be susceptible to challenge for being unconstitutionally

vague.”#

Whilst these amendments do make it possible to bring charges that on the face
of it appear to match some of the offences under examination by the ICC, the

list is by no means complete. Scheffer, for example, stated the following about

33 ibid 339

3418 US Code s.2441(c)(3)

35 ibid 5.2441(d)(1)(A)

36 ibid 5.2441(d)(1)(B)

37 1bid s.2441(d)(1)(C)

38 ibid s.2441(d)(1)(D)

39 ibid 5.2441(d)(1)(E)

40 ibid 5.2441(d)(1)(F)

“ibid 5.2441(d)(1)(G)

42 ibid s.2441(d)(1)(H)

43 ibid s.2441(d)(1)(1)

44 Lindsey O Graham and Paul R Connolly, ‘Waterboarding: Issues and Lessons for Judge
Advocates’ (2013) 69 Air Force Law Review 65, 83

~ A~~~



55

the Military Commissions Act’s contribution to the law of war crimes in the
United States:

“The MCA decriminalized certain war crimes set forth in Common Article
3 of the 1949 Geneva Conventions for purposes of US prosecution and
thus created an impunity gap in U.S. law. Specifically, the following
violations described in Common Article 3 can no longer be prosecuted in
U.S. courts following the nine-year period during which they had been
criminalized: “violence to life and person”, murder “of all kinds” (as
opposed to the limited and defined circumstances set forth in the MCA),
“outrages upon personal dignity, in particular humiliating and degrading
treatment,” and “the passing of sentences and the carrying out of
executions without previous judgment pronounced by a regularly
constituted court, affording all the judicial guarantees which are
recognized as indispensable by civilized peoples.”*3

This is a potentially problematic situation, as it appears that the United States
may be unable to conduct prosecutions into all the alleged offences being
investigated by the OTP in a manner which reflects their status as international
crimes. For example, one of the offences which the OTP has requested to
investigate is outrages upon personal dignity under article 8(2)(c)(ii) of the
Rome Statute.*® Cerone and Matheson suggest that a reason behind this lack
of inclusion is that the US government believed that the term ‘outrages upon
personal dignity’ lacked the clarity required in order to constitute criminal
conduct.*” This was the case even though Matheson had observed that the
United States Military had implemented the same wording internally and had not

45 David Scheffer, ‘Closing the Impunity Gap in U.S. Law’ (2009) 8(1) Northwestern Journal of
International Human Rights 30, 47

46 OTP Afghanistan investigation request (n 8) paras 204-06; Rome Statute (n 1) Article
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objected to the earlier versions of the War Crimes Act.*® Additionally, Jenks
highlights that there are significant differences between the offence of outrages
upon personal dignity and the offence of ‘maltreatment of persons’ found within

the Uniform Code of Military Justice.*®

Whilst this may be a potential issue since the OTP is investigating allegations of
outrages upon personal dignity, it does not necessarily mean that the United
States has not complied with the principle of complementarity if it can show that
it has conducted investigations or prosecutions in relation to the other crimes
under investigation. The OTP stated in their investigation request that ‘the
prosecution considers that the required degree of severity, humiliation and
degradation has been met, since the alleged conduct described as torture and
cruel treatment would also meet the threshold for humiliating and degrading
treatment.’>° Additionally, in Gaddafi, the Pre-Trial Chamber stated that ‘a
domestic investigation or prosecution for “ordinary crimes”, to the extent that the

case covers the same conduct, shall be considered sufficient.’®!

Pittman and Heaphy state that the Department of Defense would never allow
the Department of Justice to assert jurisdiction over offences committed by
active service personnel in order to try the offence federally.5? This may be the
result of a culture that exists within the US military that war crimes are
exclusively conducted by enemy forces. For example, the 2016 Department of
Defense Law of War Manual cites the following provision from the Department
of the Army Field Manual on the Law of Land Warfare published in July 1956:

48 Matheson (n 47) 50

49 Christopher Jenks, ‘Self-Interest or Self-Inflicted? How the United States Charges Its Service
Members for Violating the Laws of War’ in Morten Bergsmo and SONG Tianying (eds), Military
Self-Interest in Accountability for Core International Crimes (2nd edn, Torkel Opsahl Academic
EPublisher 2018), 278-79. Pittman and Heaphy also raise the notion that there are differences
in the elements of crimes between the murder offence, which William Calley was subject to
court-martial and conviction for, and the offence of wilful killing under the Rome Statute:
Thomas Wayde Pittman and Matthew Heaphy, ‘Does the United States Really Prosecute Its
Service Members for War Crimes? Implications for Complementarity before the International
Criminal Court’ (2008) 21 Leiden Journal of International Law 165, 178-79
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“The United States normally punishes war crimes as such only if they are
committed by enemy nationals or by persons serving the interests of the
enemy State. Violations of the law of war committed by persons subject
to the military law of the United States will usually constitute violations of
the Uniform Code of Military Justice and, if so, will be prosecuted under
that Code.”3

This suggests that there may be a reluctance from the US military to properly
acknowledge the damage that the conduct of their troops may cause. This may
affect the ability of the ICC to consider that the United States has complied with
the principle of complementarity since the Preamble to the Rome Statute states
that international crimes, such as war crimes, are ‘the most serious crimes of
concern to the international community as a whole’.%* It therefore has to be
considered whether a State prosecuting war crimes as different offences
reflects the symbolic significance of these international crimes. Such a matter
also merits consideration since in the Simone Gbagbo case, it was held that the
prosecution of Gbagbo in the Céte d’lvoire did not render the case at the ICC

inadmissible.%®

The final factor which needs to be considered when discussing whether the
United States has complied with the principle of complementarity with regards
to its use, or lack thereof, of its war crimes legislation is the existence of a
defence, implemented as part of the Detainee Treatment Act,%¢ for United
States personnel who committed offences committed during authorised
detention and interrogation operations but who had operated on the basis that

53 Department of Defense Office of General Counsel, Department of Defense Law of War
Manual June 2015 (Updated December 2016 (Department of Defense 2016)
<https://dod.defense.gov/Portals/1/Documents/pubs/DoD%20Law%200f%20War%20Manual %
20-%20June%202015%20Updated%20Dec%202016.pdf?ver=2016-12-13-172036-190> (Last
accessed 15 May 2021), 1118 at footnote 233; Department of the Army, The Law of Land
Warfare (Field Manual 27-10, Department of the Army 1956)
<https://www.loc.gov/rr/frd/Military_Law/pdf/law_warfare-1956.pdf> (Last accessed 15 May
2021), para 507b; Corn and VanLandingham (n 32) 339
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such operations were legal. This defence was subsequently clarified in the
Military Conventions Act 2006, to clarify that the defence applies for offences
committed between 11 September 2001 and 30 December 2005,°” and for
offences that were ‘grounded’ within the provision on grave breaches of
Common Article 3 contained within the War Crimes Act.® The very fact that this
defence, which excludes individuals from criminal responsibility for charges
brought under war crimes legislation, exists may be another sign that the United
States is unwilling to prosecute crimes in a manner which reflects their

significance to the international community.

2. Sexual Offences

As part of their request to open an investigation into the conduct of United
States personnel committed in relation to the conflict in Afghanistan, the OTP
allege that offences were committed under Article 8(2)(e)(vi) of the Rome
Statute.®® The allegations in relation to rape against the United States military

are the following:

“The information available provides a reasonable basis to believe that
members of the US armed forces penetrated the anal opening of at least
three detainees. Each of the victims was allegedly probed anally by
means of cavity searches or with an unknown object, in circumstances of
sexual humiliation, including stripped naked in front of others,
photographed nude, blindfolded and shackled nude, and/or while being

sexually molested.”®°

In relation to the alleged rape committed by the CIA, the OTP stated that ‘the
information available also provides a reasonable basis to believe that CIA
interrogators penetrated the anal opening of at least two detainees by the

57 Military Commissions Act of 2006 (n 14) s.8(b)(3)

%8 ibid s.8(b)(2)

%% Rome Statute (n 1) Article 8(2)(e)(vi); OTP Afghanistan investigation request (n 8) paras 207-
17
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coercive practices known as “rectal rehydration”, “rectal feeding” or “rectal

examination”’.®

Furthermore, the OTP stated, ‘the information available provides a reasonable
basis to believe that 12 detainees in the custody of US armed forces and 8
detainees in the custody of the CIA were subjected to abuse constituting “other
forms of sexual violence” under the coercive circumstances of detention’.%? The
OTP also argued that:

“The information available provides a reasonable basis to believe that the
20 detainees concerned were subjected to acts involving forced nudity,
often in combination with other techniques, including during
interrogations; photographing detainees naked; public exposure to
female soldiers while detainees showered; sexual humiliation; being
shown pornographic material with a picture of the detainee’s mother;
physical molestation; sexual assault by a female soldier; and beatings on

testicles.”®3

Because of the varying nature of these offences, it will be necessary to deal
with the law that may potentially be applicable to the military and the CIA in turn.
This will be done by examining the law as it existed in 2003, as the OTP allege
that crimes committed by US personnel were committed ‘primarily in the period
2003-2004'.%* This is with the exception sexual offences under the War Crimes
Act , since as referred to earlier, these provisions apply retroactively.®® This
section will concentrate primarily on the allegations of rape, since as will be
shown below, there are several potentially problematic aspects in relation to the
law on rape within the United States. Additionally, the information provided for
in the OTP’s initial investigation request is too limited to allow for a proper
judgement to be made about what crimes may or may not have taken place and

it would be unfair to speculate here.
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a. The United States Military

In the time period of the United States’ involvement in Afghanistan, there have
been multiple versions of the law related to sexual offences included within the
Uniform Code of Military Justice. The first of which, in effect until 2007, will be
the version discussed in this section as this was the version that was applicable
during the period in which the OTP believe that the majority of offences were

committed.®®

i. Rape

The crime of rape is defined as, ‘any person subject to this chapter who
commits an act of sexual intercourse, by force and without consent, is guilty of
rape and shall be punished by death or such other punishment as a court-
martial may direct’.% It is further stated that ‘penetration, however slight, is
sufficient’.%® The Department of the Army’s Military Judges’ Handbook states
that for the purposes of this definition of rape, “Sexual intercourse” is any
penetration, however slight of the female sex organ by the penis. An ejaculation

is not required.’®?

This is potentially problematic, as in cases where the Office of the Prosecutor
raise penetration as an issue, they do so in the context that US military
personnel ‘penetrated the anal opening of at least three detainees’,”® and that
victims were ‘probed anally by means of cavity searches or with an unknown
object’,”! rather than any of the acts involving ‘penetration of the female sex
organ by the penis’.”? This means that it seems highly unlikely that it would be

%6 ibid para 189
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%8 ibid $.920(c)

6 Department of the Army, Military Judges’ Benchbook (Department of the Army, 29 February
2020, DA PAM 27-9)
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possible to successfully prosecute the offences alleged by the OTP as rape,
and that any charge would have to be based on different offences.

ii. Other Sexual Offences

As is shown in the Criminal Law Deskbook published by the Judge Advocate
General’s Legal Center and School, the only other sexual offences which
existed within the military justice system at the time the majority of the offences
were committed were sodomy, indecent assault, indecent exposure, and
indecent acts.” This potentially poses problems because it is not clear that the
other offences found within the UCMJ apply to the acts described by the OTP
as forming their investigative focus. The definition of sodomy, under Article 125
of the UCMJ states that: ‘Any person subiject to this chapter who engages in
unnatural carnal copulation with another person of the same or opposite sex or
with an animal is guilty of Sodomy. Penetration, however slight is sufficient to

complete the offense.’”

The 2002 Manual for Courts-Martial explanation of this offence states in relation

to unnatural carnal copulation:

“It is unnatural carnal copulation for a person to take into that person’s
mouth or anus the sexual organ of another person... or to place that
person’s sexual organ in the mouth or anus of another person... or to
have carnal copulation in any opening of the body, except the sexual
parts, with another person.””

3 Judge Advocate General’'s Legal Center and School, Criminal Law Deskbook: Practicing
Military Justice (Judge Advocate General's Legal Center and School, July 2018)
<https://www.loc.gov/rr/frd/Military_Law/pdf/Crim-Law-Deskbook_July-2018.pdf> (Last
accessed 15 May 2021), 21-16. As stated in the foreword this document is produced ‘as a
resource for Judge Advocates and paralegals, for both training and actual practice in UCMJ
proceedings’

7410 US Code s.925(a) (2000)

s Joint Service Committee on Military Justice, Manual for Courts-Martial United States (2002
Edition) (Joint Service Committee on Military Justice, 2002)
<https://www.loc.gov/rr/frd/Military_Law/pdf/manual-2002.pdf> (Last accessed 15 May 2021)
Part IV, page 79
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Based on the information provided in the OTP’s request to open an
investigation into the conduct of United States personnel, it is unlikely that the
offence of sodomy could have been committed.

This also appears to be the case in relation to the offence of indecent assault,
which would have to be prosecuted under Article 134 of the UCMJ.”® As stated
in the 2002 Manual for Courts-Martial, this offence requires that ‘the acts were
done with the intent to gratify the lust or sexual desires of the accused’.”” It is
unclear that this was the case since the OTP states that the acts of rape
committed were done ‘in circumstances of sexual humiliation’.”® This means
that it would be unlikely that any offence would be committed for the purposes
of sexual gratification, though a definitive determination would have to be made

on a case-by-case basis.

It is also unlikely that a conviction for indecent exposure would be possible
since the Manual for Courts-Martial states that this requires ‘That the accused
exposed a certain part of the accused’s body to public view in an indecent
manner’,”® and there is nothing to suggest that this was the case from the
information provided in the OTP’s request to open an investigation. Finally, it is
also unlikely that the information provided by the ICC would suggest that it is
likely that a conviction for indecent acts would be possible since the Manual for

Courts-Martial states, “Indecent” signifies that form of immorality relating to
sexual impurity which is not only grossly vulgar, obscene and repugnant to
common propriety, but tends to excite lust and deprave the morals with respect
to sexual relations.”®® Under the circumstances in which these acts were
committed, referred to earlier, it seems questionable whether they could ever
excite lust when it appears that the intent behind the acts was to cause

embarrassment. This is especially the case when the OTP state that acts were

76 10 US Code s.934 (2000)
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committed ‘with the specific intention to sexually humiliate the detainees

concerned’.8’

This means that it may not be possible for the United States to be able to
prosecute alleged sexual offences in a manner which reflects the sexual nature
of the crime. It is, however, possible for US authorities to conduct investigations
or prosecutions for alternative offences. For example, one of the ‘lesser
included offences’ for rape referred to in the 2002 Manual for Courts-Martial is
assault under Article 128 of the Uniform Code of Military Justice.®? It would be
for the OTP and ICC to determine whether prosecutions for such an offence

would satisfy the principle of complementarity.

b. Federal law

Under Federal law, there are two frameworks for sexual crimes that could apply.
This includes a version of the offences of rape and sexual assault included
within the War Crimes Act,?2 and a version under Chapter 109A of Title 18 of
the United States Code.?

i. Chapter 109A — Aggravated Sexual Abuse

Section 2241(a) of Title 18 of the United States Code provides the following

definition for the crime of aggravated sexual abuse:

“Whoever, in the special maritime and territorial jurisdiction of the United
States or in a Federal prison, knowingly causes another person to
engage in a sexual act —

(1) By using force against that other person; or

81 OTP Afghanistan investigation request (n 8) para 214
82 2002 Manual for Courts-Martial (n 75) Part IV, page 67
83 18 US Code s.2441(d)(1)(G)-(H)

84 18 US Code Chapter 109A (2000)
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(2) By threatening or placing that other person in fear that any
person will be subjected to death, serious bodily injury, or
kidnapping;

or attempts to do so, shall be fined under this title, imprisoned for any
term of years or life, or both.”85

In the context of this definition of aggravated sexual abuse, s.2246(2) of
Chapter 109A of Title 18 of the US Code states that:

“the term “sexual act means —

(A) contact between the penis and the vulva or the penis and the
anus, and for the purposes of this paragraph contact involving the
penis occurs upon penetration, however slight;

(B) contact between the mouth and the penis, the mouth and the
vulva, or the mouth and the anus;

(C)the penetration, however slight, of the anal or genital opening of
another by a hand or finger or by any object, with an intent to
abuse, humiliate, harass, degrade, or arouse or gratify the sexual
desire of any person; or

(D)the intentional touching, not through the clothing, of the genitalia
of another person who has not attained the age of 16 years with
an intent to abuse, humiliate, harass, degrade, or arouse or gratify
the sexual desire of any person”8®

This means that, depending on the available evidence, it may be possible to
prosecute individuals for rape providing that evidence existed to prove that the
rectal hydration, feeding and examinations involved the use of force, and that
the prerequisite intent existed. From the evidence provided in the OTP’s request
to open an investigation, it appears that this will be the case - they state that
one detainee was diagnosed with multiple medical issues as a result of their

alleged mistreatment,®” and that such techniques were used in circumstances

8518 US Code s.2241 (2000)
8 18 US Code s.2246(2)(C) (2000)
87 OTP Afghanistan investigation request (n 8) para 210
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that were not medically justifiable.®8 Human Rights Watch additionally state that
‘At least three types of sexual abuse charges may apply to CIA actions under
federal law. This includes sexual abuse, aggravated sexual abuse, and abusive

sexual contact.’®®

ii. War Crimes Act

Under the War Crimes Act, the crime of rape is defined as the following:

“The act of a person who forcibly or with coercion or threat of force
wrongfully invades, or conspires or attempts to invade, the body of a
person by penetrating, however slightly, the anal or genital opening of
the victim with any part of the body of the accused, or with any foreign
object.”®

As with the previous section on rape under Chapter 109A, it appears that the
allegations made by the OTP in their request to open an investigation would
constitute rape under the provisions of the War Crimes Act, as the available
evidence suggests that force was used in order to penetrate the alleged victims’

anus.

3. Torture and Cruel Treatment

The Office of the Prosecutor allege that United States personnel are
responsible for acts of torture and other cruel treatment under Article 8(2)(c)(i)
of the Rome Statute,®! using 13 different methods including waterboarding, the
exploitation of sexual taboos, sensory deprivation and incommunicado
detention.%? As stated in the ICC’s Elements of Crimes, the crime of torture
under Article 8(2)(c)(i) has the following elements:

88 ibid para 212
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“1. The perpetrator inflicted severe physical or mental pain or
suffering upon one or more persons.

2. The perpetrator inflicted the pain or suffering for such purposes
as: obtaining information or a confession, punishment, intimidation
or coercion or for any reason based on discrimination of any kind.

3. Such person or persons were either hors de combat, or were
civilians, medical personnel or religious personnel taking no active
part in the hostilities.

4. The perpetrator was aware of the factual circumstances that
established this status.

5. The conduct took place in the context of and was associated with
an armed conflict not of an international character.

6. The perpetrator was aware of factual circumstances that
established the existence of an armed conflict.”?

The first relevant offence under US law of relevance to this discussion is the
offence of torture found within Chapter 113C of Title 18 of the United States
Code,% which states:

“torture” means an act committed by a person acting under the color of
law specifically intended to inflict severe physical or mental pain or
suffering (other than pain or suffering incidental to lawful sanctions) upon

another person within his custody or physical control;"®®

Following this implementation of this provision prohibiting torture, the United
States stated in their first periodic report to the United Nations Torture

Committee that all acts of torture were illegal under United States law:

% International Criminal Court, Elements of Crimes (International Criminal Court 2013)
<https://www.icc-cpi.int/Publications/Elements-of-Crimes.pdf> (Last accessed 15 May 2021) 22
918 US Code ss.2340-2340B

% 18 US Code s.2340(1)
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“Torture is prohibited by law throughout the United States. It is
categorically denounced as a matter of policy and as a tool of state
authority. Every act constituting torture under the Convention constitutes

a criminal offence under the law of the United States”.%

The second relevant offence is the war crime of torture which is found in
s.2441(d)(1)(A) of the United States Code, which states that torture is:

“The act of a person who commits, or conspires or attempts to commit,
an act specifically intended to inflict severe physical or mental pain or
suffering (other than pain or suffering incidental to lawful sanctions) upon
another person within his custody or physical control for the purpose of
obtaining information or a confession, punishment, intimidation, coercion,

or any reason based on discrimination of any kind.”%”

The final relevant offence is the war crime of cruel or inhuman treatment found
within s. 2241(d)(1)(B) of the United States Code which is defined as:

“The act of a person who commits, or conspires or attempts to commit,
an act intended to inflict severe or serious physical or mental pain or
suffering (other than pain or suffering incidental to lawful sanctions),
including serious physical abuse, upon another person within his custody

or control.”®8

This section will address the requirements of mental and physical pain required
for these offences, as well as the requirement of specific intent for the two
different torture offences.

% United Nations Committee Against Torture, ‘Consideration of Reports submitted by States
Parties under Article 19 of the Convention: Initial reports of States parties due in 1995
Addendum, United States of America’ (9 February 2000) UN Doc CAT/C/28/Add.5, para 6
9718 US Code s.2441(d)(1)(A)
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a. Physical Pain or Suffering

When addressing the level of pain or suffering required for the crimes of torture
or cruel treatment to have taken place, international criminal tribunals have
been clear that this level depends on the circumstances of the case in question.
The Appeals Chamber of the International Criminal Tribunal for the former
Yugoslavia (ICTY), in Brdanin for example stated:

“Acts inflicting physical pain may amount to torture even when they do
not cause pain of the type accompanying serious injury. An act may give
rise to a conviction for torture when it inflicts severe pain or suffering.

Whether it does so is a fact-specific inquiry.”®

The ICTY provided guidance on factors that to be considered when determining
whether torture took place in the case of Krnojelac, stating:

“When assessing the seriousness of the acts charged as torture, the Trial
Chamber must take into account all the circumstances of the case,
including the nature and context of the infliction of pain, the
premeditation and institutionalisation of the ill-treatment, the physical
condition of the victim, the manner and method used, and the position of
inferiority of the victim. In particular, to the extent that an individual has
been mistreated over a prolonged period of time, or that he or she has
been subjected to repeated or various forms of mistreatment, the severity
of the acts should be assessed as a whole to the extent that it can be
shown that this lasting period or the repetition of acts are inter-related,
follow a pattern or are directed towards the same prohibited goal.”'®

Since the jurisprudence of international criminal tribunals has shown that the
crime of torture is reliant on the facts of any given case, this section will discuss

% Prosecutor v Brdanin (Judgement) IT-99-36-A (3 April 2007), para 251
190 pProsecutor v Krnojelac (Judgement) IT-97-25-T (15 March 2002), para 182. See also, OTP
Afghanistan investigation request (n 8) para 195
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whether the law on torture as found within the United States in relation to the

harm required meets the standards of international law.

In relation to the level of physical harm required to constitute torture or cruel or
inhuman treatment, the only provision which specifically states what level of
physical harm is required to commit an offence is for the crime of cruel or
inhuman treatment, in which it is stated that:

“The term “serious physical pain or suffering” shall be applied for the
purposes of paragraph 1(B) as meaning bodily injury that involves —
(i) A substantial risk of death;
(i) Extreme physical pain;
(iif) A burn or physical disfigurement of a serious nature (other
than cuts, abrasions, or bruises); or
(iv)  Significant loss or impairment of the function of a bodily

member, organ or mental faculty.”"!

It is however clear that the United States has interpreted the level of physical
pain required to commit the crime of cruel or inhuman treatment is lower than
the level required for torture. For example, the 1 August 2002 Bybee Memo
discussing the application of torture state that, ‘Because the acts inflicting
torture are extreme, there is significant range of acts that though they might
constitute cruel, inhuman or degrading treatment or punishment fail to rise to
the level of torture.’'%? Additionally, in a memo dated 20 July 2007 by Principal
Deputy Assistant Attorney General Steven Bradbury, it is stated that:

“The context of the CIT offense in the War Crimes Act indicates that the
term “serious” in the statute is generally directed at a less grave category
of conditions than falls within the scope of the torture offense... as a
general matter, a condition would not constitute “severe physical pain or

10118 US Code s.2441(d)(2)(D)
192 Bybee memo (n 21) 46.



70

suffering” if it were not also to constitute “serious physical or mental pain

or suffering.”%3

In this situation, it appears that even if the standards of physical harm required
for the crimes of torture and cruel or inhuman treatment were the same, then
very few acts would qualify as fulfilling the requirements of severe or serious
harm. The Bybee Memo stated that: ‘Severe pain is generally of the kind difficult
for the victim to endure. Where the pain is physical, it must be of an intensity
akin to that which accompanies serious physical injury such as death or organ

failure.’104

However, in a December 2004 Memo, which replaced the 1 August 2002 Bybee
Memo,'%® Acting Assistant Attorney General Daniel Levin stated that:

“We disagree with statements in the August 2002 Memorandum limiting
“severe” pain under the statute to “excruciating and agonizing” pain... or
to pain “equivalent in intensity to the pain accompanying serious physical
injury, such as organ failure, impairment of bodily function, or even
death.”10¢

Deputy Assistant Attorney General Bradbury, in a May 2005 memo, stated that
‘the meaning of “severe physical pain” is relatively straightforward; it denotes
physical pain that is extreme in intensity and difficult to endure’,'%” and:

103 Steven G Bradbury, ‘Memorandum for John A Rizzo, Acting General Counsel, Central
Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Re:
Application of the War Crimes Act, the Detainee Treatment Act, and Common Article 3 of the
Geneva Conventions to Certain Techniques that May Be Used by the CIA in the Interrogation of
High Value al Qaeda Detainees’ (Office of Legal Counsel, 20 July 2007)
<https://www.justice.gov/olc/file/886296/download> (Last accessed 15 May 2021), 15

104 Bybee Memo (n 21) 46

195 Daniel L Levin, ‘Memorandum Opinion for James B. Comey, Deputy Attorney General, Re:
Legal Standards Applicable under 18 U.S.C. 2340-2340A’ (Office of Legal Counsel, 30
December 2004) <https://www.globalsecurity.org/security/library/policy/national/doj-dag_torture-
memo_30dec2004.pdf> (Last accessed 15 May 2021), 2

106 ibid

197 Steven G Bradbury, ‘Memorandum for John A. Rizzo Senior Deputy General Counsel,
Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney
General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-2340A to Certain
Techniques That May be Used in the Interrogation of a High Value al Qaeda Detainee’ (Office
of Legal Counsel, 10 May 2005) <https://www.justice.gov/olc/file/886271/download> (Last
accessed 15 May 2021), 22



71

severe physical suffering” under the statute means a state or condition
of physical distress, misery, affliction, or torment, usually involving
physical pain, that is both extreme in its intensity and significantly

protracted in duration or persistence over time.”1%®

In relation to the use of the United States’ torture provisions, the prosecution of
Chuckie Taylor is the only case which has resulted in a conviction for torture,
and in that case, the 11" Circuit Court of Appeals noted that the conduct for
which Taylor had been convicted was different from the type of conduct which
was discussed in the Torture Memos.''° Carter stated that ‘it would be fair to
say that criminal prosecutions for torture, rather than the underlying acts, are
close to nonexistent.”"'" It should, however, be noted that a Grand Jury indicted
Sulejman Mujagic for torture prior to him being extradited to Bosnia and
Herzegovina to stand trial,''? and Michael Sang Correa has been indicted for

alleged torture committed in The Gambia.'"3

It is clear that the interpretation of torture presented in the Bybee Memo is not
considered acceptable at the international level, as this section of the memo
was cited by the defence in the ICTY case of Brdanin, and subsequently
rejected by the Appeals Chamber on the basis that it in no way reflected the
definition of torture as set out in either the Torture Convention or in customary
international law."'* The court went so far as to specifically state, ‘No matter

108 |pid 23

199 William J Aceves, ‘United States v George Tenet: A Federal Indictment for Torture’ (2015)
48(1) New York University Journal of International Law and Politics 1, 47; Linda Carter, ‘Torture
and the War on Terror: The Need for Consistent Definitions and Legal Remedies’ (2012) 6
Journal of National Security Law and Policy 291, 310

10 United States v Belfast 611 F.3d 783 (11th Circuit 2010), 823
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12 United Nations Committee against Torture, ‘Information received from the United States of
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how powerful or influential a country is, its practice does not automatically

become customary international law.’''®

Carter argues that, following the issuing of a memo in 2004 that withdrew the
2002 memo’s requirements for the level of physical harm required for torture to
have taken place, the understanding of the level of physical harm required
under United States law moved closer to the requirements of the Torture
Convention and that by the time of the Obama Administration, the US
interpretation was in line with these requirements.''® However, it is debateable
that the Bush Administration did move closer to the requirements of the Torture
Convention. Alvarez, and Sandholtz, for example, argue that withdrawal of the
Bybee Memo’s position on torture did not necessarily represent a change in the
Bush Administration’s policy on Torture, as replacement memos did not reject
the arguments made by the Bybee Memo in relation to physical harm, they
simply state that such arguments weren'’t required.'"”

Additionally, Ross argues that the comments of President Bush on the extent of
executive power when signing the Detainee Treatment Act meant that the
executive branch of the United States government was still of the belief that it
could authorise conduct which may be classified as either torture or cruel or
inhuman treatment.’'® Furthermore, even after the signing of the Act, Steven
Bradbury, the United States Principal Deputy Assistant Attorney General,
issued a memo to the General Counsel for the CIA, stating that the use of six
corrective and conditioning techniques did not meet the requirements for either
physical or mental pain for the crimes of torture or cruel or inhuman

treatment.’'® These techniques are all included within the list of techniques

"5 ibid para 247

116 Carter (n 109) 296-98

"7 Jose A Alvarez, ‘Torturing the Law’ (2006) 37(2) Case Western Reserve Journal of
International Law 175, 196-98; Wayne Sandholtz, ‘Closing off the Torture Option’, (2009) 18
Southern California Interdisciplinary Law Journal 589, 595-96

118 James Ross, ‘Black letter abuse: the US legal response to torture since 9/11’ (2007) 89(867)
International Review of the Red Cross 561, 578-79

9 The six techniques requested are listed at Bradbury (n 103) 8-10. It is stated at 26 that ‘the
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limitations and safeguards, do not violate the specific offences established by the War Crimes
Act’
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alleged by the OTP to have constituted torture or cruel treatment against those
in the custody of the United States.'?°

Ultimately, the interpretation of severe physical pain and suffering presented in
the Torture Memos may not be relevant in deciding whether the crime of torture
did take place. This is because the United States 11™ Circuit of Appeals stated

in Belfast:

“the Torture Act contains a specific and unambiguous definition of torture
that is derived from the definition provided in the CAT. The language of
that statute — not an executive branch memorandum — is what controls

the definition of the crime.”1?

However, the Court also stated that the memos were irrelevant in that case.'??
Therefore, if a case was brought in relation to a case involving alleged torture
that took place when the memos were in force, that court may have a different

opinion.

b. Mental Pain or Suffering

The Torture Act states that in relation to mental pain or suffering,’?® it must have
been the result of one of four types of action, as defined in 18 US Code s.
2340(2):

“severe mental pain or suffering” means the prolonged mental harm
caused by or resulting from —
(A) the intentional infliction or threatened infliction of severe physical

pain or suffering;

120 OTP Afghanistan investigation request (n 8) para 193
121 Belfast (n 110) 823
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123 18 US Code s.2340
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(B) the administration or application, or threatened administration or
application, of mind-altering substances or other procedures
calculated to disrupt profoundly the senses or the personality;

(C)the threat of imminent death; or

(D)the threat that another person will imminently be subjected to
death, severe physical pain or suffering, or the administration or
application of mind-altering substances or other procedures

calculated to disrupt profoundly the senses or personality”!?*

‘Severe mental pain or suffering’ carries the same definition for torture as a war
crime under 18 US Code s. 2441.72% Additionally, the crime of cruel or inhuman
treatment requires that ‘serious mental pain or suffering’ is caused by one of the
four acts listed above.'?® The United States government in their initial report to
the Torture Committee explained why the Torture Act requires one of the four
acts listed in 18 US Code s.2340(2) in order for torture to take place, stating:

“As all legal systems recognize... assessment of mental pain and
suffering can be a very subjective undertaking. There was some concern
within the United States criminal justice community that in this respect
the Convention’s definition regrettably fell short of the constitutionally

required precision for defining criminal offences.”'?’

However, rather than providing clarity in relation to the definition of mental pain
and suffering, the United States definition of mental torture has proven to be
problematic. Luban and Shue, for example state, ‘it includes a cramped,
convoluted, and arbitrary definition of mental pain or suffering, so narrow that

few techniques of mental torment qualify as torture under the law’.’?® They

124 18 US Code s.2340(2)

12518 US Code s.2441(d)(2)(A)

126 18 US Code s.2441(d)(2)(E). The distinction in this case is that under s.2441(d)(2)(E)(i), ‘the
term “serious” shall replace the term “severe” where it appears’; and under s.2441(d)(2)(E)(ii),
for harm taking place ‘after the date of the enactment of the Military Commissions Act of 2006,
the term “serious and non-transitory mental harm (which need not be prolonged” shall replace
the term “prolonged mental harm” where it appears.

127 Initial Report of the USA to Torture Committee (n 96) para 95

128 David Luban and Henry Shue, ‘Mental Torture: A Critique of Erasures in US Law’ (2012) 100
Georgetown Law Journal 823, 825
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further argue that these requirements ‘have nothing to do with the basic
definition of torture as severe pain or suffering’.'?® Additionally, Carter argues
that the definition of mental pain as adopted in the United States may not meet
with international standards in relation to torture, arguing that rape may not give
rise to the required type of mental pain for torture under US law despite the
ICTY holding in Kunarac that rape can result in the level of mental harm

required for torture under international law.'3°

Furthermore, it is difficult to see how a number of the offences under
investigation by the OTP could ever qualify as torture for the purposes of United
States law, despite being classified as either torture or cruel or inhuman

treatment by the OTP. The OTP, for example states:

“A number of these interrogation techniques per se meet the threshold of
severity and thus amount to torture or cruel treatment, as they
necessarily cause severe pain or suffering. These include the use of
sexual violence, severe isolation, suffocation by water or waterboarding,
hooding under special conditions, threats of torture and the use of dogs
to induce fear.”"?

It is difficult to see how an offence such as waterboarding involves the four
factors required in order for mental harm to constitute torture under the Torture
Act. Reyes, for example, states that typically the effects of waterboarding last
for a relatively short period but the aspect that results in it becoming torture is a
fear of recurrence.'®? Additionally, a report jointly published by Physicians for
Human Rights and Human Rights First states that “The experience of near-
suffocation is also associated with the development of predominantly respiratory

panic attacks, high levels of depressive symptoms, and prolonged posttraumatic

129 ibid

130 Carter (n 109) 299; Prosecutor v Kunarac (Judgement) IT-96-23-1-A (12 June 2002), para
150

131 OTP Afghanistan investigation request (n 8) para 194
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stress disorder’.'3® Furthermore, Ross argues that changes made to the
threshold of mental harm required for the crime of cruel or inhuman treatment in
the amended War Crimes Act for acts committed following the Act’'s amendment
(which will be discussed below) are an indication that the use of waterboarding
and other similar actions had not constituted a violation of United States law.'3*

It may therefore be difficult for the United States to be able to satisfy the
principle of complementarity in relation to the allegations of torture by
prosecuting such offences under the Torture Act since it appears that the
alleged offences were not the result of any of the four forms of conduct required
by the Torture Act. This is a matter of significance since the Torture Committee

in their General Comment Number Two state that:

“By defining the offence of torture as distinct from common assault or
other crimes, the Committee considers that States Parties will directly
advance the Convention’s overarching aim of preventing torture and ill-
treatment. Naming and defining this crime will promote the Convention’s
aim, inter alia, by alerting everyone, including perpetrators, victims, and
the public, to the special gravity of the crime of torture.”'3®

This leaves the question of whether it would be possible to prosecute
allegations of torture as such under the amended War Crimes Act since this
also contains a provision on torture.'3® However, reliance on this approach will
not necessarily lead to different consequences since the Act states, ‘the term
“severe mental pain or suffering” shall be applied for the purposes of
paragraphs 1(A) and 1(B) in accordance with the meaning given that term in
section 2340(2) of this title’.'3” Therefore, the problems inherent within the

Torture Act are inherent within the torture offence under the War Crimes Act.

133 Physicians for Human Rights and Human Rights First, ‘Leave No Marks: Enhanced
Interrogation Techniques and the Risk of Criminality’ (Physicians for Human Rights, August
2007) <https://phr.org/wp-content/uploads/2007/08/leave-no-marks-1.pdf> (Last accessed 15
May 2021), 18

134 Ross (n 118) 586-87

135 United Nations Committee against Torture, ‘General Comment No.2: Implementation of
Article 2 by States Parties’ (24 January 2008) UN Doc CAT/C/GC/2, para 11.
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This led Luban and Shue to state, ‘once again, the mental pain or suffering has
completely disappeared, having been redefined as the harm that sometimes
results from mental pain or suffering.’'3® It may be the case that the United
States is unable to prosecute in cases where the alleged harm is mental rather
than physical, and therefore may not be able to satisfy the principle of
complementarity unless prosecutions for other offences were deemed to comply

with the same person or conduct test.

c. Specific Intent

The final issue to be discussed in this section is the matter of specific intent,
which is required under the torture provisions contained within the Torture Act
and the War Crimes Act. The Torture Act states:

“torture” means an act committed by a person acting under the color of
law specifically intended to inflict severe physical or mental pain or
suffering (other than pain or suffering incidental to lawful sanctions) upon
another person within his custody or physical control”."3?

The War Crimes Act torture provision states, that torture is the result of:

“an act specifically intended to inflict severe physical or mental pain or
suffering (other than pain or suffering incidental to lawful sanctions) upon
another person within his custody or physical control for the purpose of
obtaining information or a confession, punishment, intimidation, coercion,

or any other reason based on discrimination of any kind.”14°

This inclusion of specific intent is reflective of an understanding issued by the
United States at the time they ratified the Torture Convention, in which they
stated that specific intent is required in order for an act of torture to have taken

138 | uban and Shue (n 128) 848
139 18 US Code s.2340(1)
140 18 US Code s.2441(d)(1)(A)
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place.'*! Hathaway, Nowlan and Spiegel argue that other State parties to the
Torture Convention must have accepted the US’s belief that specific intent was
a requirement for torture since they did not raise any objections to the US
Understanding to the Torture Convention.'#? If this is the case, it may be the
case that United States law in relation to intent meets the standards of
international law. As such, if a prosecution was to be carried out for torture, it
would be difficult to argue that the intent requirements of the torture offence
mean that a prosecution does not address the same conduct as any proposed
prosecution at the ICC.

However, it is not at all clear whether a simple conclusion could ever be
reached in this situation, as Parry for example stated in relation to the United
States Understanding to the Torture Convention, ‘These changes arguably
reduce ambiguity, but even more so they create additional space for coercive
practices by limiting the applicability of international law.’'43 Additionally, King
argues that the specific intent standard required by the United States is a higher
standard than is the case in other States.' This is also the case despite the
fact that Carter points out that in the context of immigration law, the United
States has implemented a standard in relation to their obligations under the
Torture Convention that is contrary to the standards required by the ICTY as
‘The courts interpret “specific intent” to mean an intent to achieve the result — in
this case, the severe pain and suffering’.’#®

Hathaway, Nowlan and Spiegel argue that the legislative history of the Torture
Act in Congress suggests that ‘specific intent was properly understood to mean

41 The text of the Understanding to the Torture Convention by the United States can be found
at: United Nations Treaty Collection, ‘Convention against Torture, and Other Cruel, Inhuman or
Degrading Treatment or Punishment’ (United Nations Treaty Collection)
<https://treaties.un.org/doc/Publication/MTDSG/Volume%201/Chapter%20IV/IV-9.en.pdf> (Last
accessed 15 May 2021), 7
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Torture Under International and Domestic Law’ (2012) 52 Virginia Journal of International Law
791, 806-07
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that severe pain and suffering must be knowingly (not unintentionally) inflicted
for a prohibited purpose.’™® The August 2002 Bybee memo stated that even
though juries would be able to infer specific intent from knowledge on the part of
a defendant that their actions will result from their actions,’ ‘because Section
2340 requires that a defendant act with the specific intent to inflict severe pain,
the infliction of such pain must be the defendant’s precise objective’.'*® The
2002 Bybee memo stated that in cases where an individual acts on a good faith

belief that their actions do not break the law, there can be no specific intent.9

In their report on the memoranda produced by the Office of Legal Counsel, the
Office of Professional Responsibility (OPR) stated that ‘we concluded that the
memorandum erroneously suggested that an interrogator who inflicted severe
physical or mental pain or suffering on an individual would not violate the torture
statute if he acted with the goal or purpose of obtaining information’,'® and
stated that ‘The availability of good faith as a defence to torture is not a
foregone conclusion’.’® The OPR also noted that the author of the memo, John
Y00,"2 did not fully understand the law in relation to specific intent.'%3

The Bybee Memo also stated that the defences of necessity and self-defence
may be raised by a defendant who is accused of torture.’>* Clark questions the
invocation of these defences on the basis that a detainee in custody would not
be in a position to harm their interrogator.'>® Additionally, Alvarez questions how
necessity can be raised as a defence on the basis that no such defence is

available for torture under international law and that even if such a defence did
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exist, it would be almost impossible to prove that torture was the only course of

action available to an interrogator.’®

As a matter of United States policy, good faith reliance on legal advice does
appear to act as a barrier to prosecutions, as President Obama said in 2009
that CIA members relying on legal advice in relation to authorized operations
would not be prosecuted, ¥ stating ‘nothing will be gained by spending our time
and energy laying blame for the past’.’>® Additionally, as part of the Detainee
Treatment Act, it is stated that in the context of detention and interrogation
programmes involving foreign nationals, a defence exists to persons who did
not know that the practices that they were involved in were unlawful.
Additionally, good faith reliance on legal advice is a factor to be taken into
account when determining whether this knowledge existed or not." This
defence applies to acts that took place between 11 September 2001 and 30
December 2005."%° The policies of the United States in relation to criminal

investigations and prosecutions will be discussed further in Chapter Four.

Even though Luban and Shue state that the existence of this defence was part
of an effort to ensure that US personnel would not be held accountable for their
actions, 8" the existence of the defence and the Obama Administration’s
position that prosecutions would not be carried out in relation to authorised
investigations may be a recognition of the belief that torture became a tolerated
aspect of the war on terror. A 2004 report from the American Bar Association,
for example, states, ‘what does seem clear is that the memoranda and the
decisions of high U.S. officials at the very least contributed to a culture in which
prisoner abuse became widespread’.'®? Additionally, a 2007 survey found that
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soldiers in Iraq still believed that torture was legal in some circumstances.'%?
This position does not, however, explain why high ranking policy makers have
not been held accountable for their actions. In the OTP’s request to open an
investigation into the situation in Afghanistan, it is stated that to date, no
prosecutions have been brought against those that the OTP considers are most
responsible for the alleged crimes under investigation.'* In fact, those
responsible for the creation of the OLC memos also sought to express their
view that international law did not apply in the context of the US war on

terror.165

It is also the case, however, that the individuals involved in the creation of
policies which ultimately led to the allegations under investigation by the ICC do
not reflect the universal position of the entirety of the United States legal
community. For example, Scharf highlights how the Legal War Council lacked
the involvement of the State Department Legal Advisor, William H Taft IV, who
had raised concerns about the policy course of the Bush Administration.'6®
Additionally, Dickinson suggests that, in the context of the military, the fact that
legal rules and personnel were so engrained into military culture actually helped
to ensure compliance with international law.'®” Scharf argues that the State
Department Legal Advisor and the military acting in concert may have been
able to ensure that the US always acted in a manner compatible with

international law.68

Also, the 2002 Bybee memo was ultimately revoked by Jack Goldsmith who
stated:
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“on an issue that demanded the greatest of care, OLC’s analysis of the
law of torture in the August 1, 2002, opinion and the March 2003 opinion
was legally flawed, tendentious in substance and tone, and overbroad
and thus largely unnecessary. My main concern upon reading the
opinions was that someone might rely on their green light to justify
interrogations much more aggressive than ones specifically approved
and then maintain, not without justification, that they were acting on the
basis of the OLC’s view of the law.”®®

This suggests that the torture policies did not come about as a result of

systemic flaws, rather it was the case that a group of people attempted to justify
what were previously unjustifiable individuals and it would therefore be possible
to hold them to account. This will be discussed further in the next chapter on the

reports of the United States Senate.

4. Conclusion

In conclusion, it appears that whilst it may be possible for the United States to
be able to satisfy the principle of complementarity in relation to some alleged
perpetrators of international crimes in a manner which reflects both the nature
and significance of the crime, it is by no means certain that this is the case for
all the alleged offences. For example, the crime of rape under the Uniform Code
of Military Justice required penetration of either a genital opening or for that
penetration to be done by a penis but the wrongdoing alleged by the OTP
involves anal penetration, including by the use of objects. Additionally, the
threshold for pain or suffering for the crimes of torture and cruel or inhuman
treatment appears to be so high that its severely restricts the potential
application of the offences. The most problematic aspect in relation to United
States law may however be that laws exist to provide individuals with defences
for crimes within the War Crimes Act, an action that may be seen by the OTP as

169 Jack Goldsmith, The Terror Presidency: Law and Judgement inside the Bush Administration
(W.W. Norton and Company 2009), 151
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contributing towards a situation whereby those most responsible for
international crimes cannot be held to account. To determine whether the
United States has complied with the principle of complementarity, it will be
necessary to examine the range of criminal investigations that have been
conducted in relation to the conflict in Afghanistan, as well as other
investigatory mechanisms that have been used by the United States to address
allegations of wrongdoing.
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Chapter Three: United States Senate Reports

This Chapter will discuss two reports published by select committees of the
United States Senate in relation to allegations of detainee abuse — the Report of
the Senate Armed Services Committee on the Treatment of Detainees in US
Custody (Armed Services Committee Report),” and the Executive Summary of
the Report of the Senate Intelligence Committee on the CIA’s Detention and
Interrogation Program (Intelligence Committee Report).? These reports will be
discussed because they have been relied upon as a source of evidence by the
Office of the Prosecutor in their request to open an investigation in relation to
alleged War Crimes in Afghanistan,® and by Pre-Trial Chamber Two in their
judgment on the OTP’s investigation request.* Whilst these reports were cited
as evidence of war crimes in the ICC context, it has to be asked whether they
demonstrate that the United States is willing to conduct an investigation into
alleged war crimes since under Article 17 of the Rome Statute, the ICC is only

able to act where a State is unwilling or unable to investigate such offences.®

These factors must be considered in light of the limited impact of the reports in
relation to the current practice of the United States. By the time the Armed
Services Committee Report was published in November 2008, the Detainee
Treatment Act of 2005 had been implemented.® This Act limited the range of
interrogation techniques available in the context of the Department of Defense’s

' United States Senate Select Committee on Armed Services, Inquiry into the Treatment of
Detainees in U.S. Custody (Senate Printout 110-54, 20 November 2008)
<https://www.govinfo.gov/content/pkg/CPRT-110SPRT48761/pdf/CPRT-110SPRT48761.pdf>
(Last accessed 15 May 2021)

2 United States Senate Select Committee on Intelligence, Report of the Senate Select
Committee on Intelligence Committee Study of the Central Intelligence Agency’s Detention and
Interrogation Program together with Foreword by Chairman Feinstein and Additional and
Minority Views (Senate Report 113-288, 9 December 2014)
<https://www.congress.gov/113/crpt/srpt288/CRPT-113srpt288.pdf> (Last accessed 15 May
2021).

3 Situation in the Islamic Republic of Afghanistan (Public redacted version of “Request for
authorisation of an investigation pursuant to Article 15”) ICC-02/17-7-Red (20 November 2017),
para 36

4 Situation in the Islamic Republic of Afghanistan (Decision Pursuant to Article 15 of the Rome
Statute on the Authorisation of an Investigation into the Situation in the Islamic Republic of
Afghanistan) ICC-02/17-33 (12 April 2019), paras 46-48

5 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1
July 2002) 2187 UNTS 90, Article 17

6 Detainee Treatment Act of 2005, Public Law 109-148, Title X (30 December 2005)
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(DoD) Detention and Interrogation Program, stating ‘No person in the custody or
under the effective control of the Department of Defense or under detention in a
Department of Defense facility shall be subject to any treatment or technique of
interrogation not authorized by and listed in the United States Field Manual on
Intelligence Interrogation.’”” Furthermore, by the time the Intelligence Committee
Report was published in December 2014, the CIA’s Detention and Interrogation
Program had already been ended as a result of a January 2009 Executive

Order from the Obama Administration.8

The impact of these reports as a potential means of satisfying the principle of
complementarity also have to be considered in light of the apparent lack of
willingness on the part of the United States in pursuing criminal prosecutions for
those responsible for the alleged abuses conducted as a result of authorised
detention and interrogation operations. For example, in August 2009, when
announcing ‘a preliminary review into whether federal laws were violated in
connection with the interrogation of specific detainees at overseas locations’,®
United States Attorney General Eric Holder stated, ‘the Department of Justice
will not prosecute anyone who acted in good faith and within the scope of the
legal advice given by the Office of Legal Counsel regarding the interrogation of

detainees.’1°

Additionally, President Obama made similar statements, at the release of Office
of Legal Counsel memos from the Bush Administration, stated, ‘“This is a time
for reflection, not retribution... at a time of great challenges and disturbing
disunity, nothing will be gained by spending our time and energy laying blame

7 ibid 5.1002(a)

8 Executive Order 13491 ‘Ensuring Lawful Interrogations’ (22 January 2009)

9 United States Department of Justice, ‘Attorney General Eric Holder Regarding a Preliminary
Review into the Interrogation of Certain Detainees’ (United States Department of Justice, 24
August 2009) <https://www.justice.gov/opa/speech/attorney-general-eric-holder-regarding-
preliminary-review-interrogation-certain-detainees> (Last accessed 15 May 2021)

19 lbid. This preliminary review was ultimately closed without any prosecutions, despite two
criminal investigations being launched: see United States Department of Justice, ‘Statement of
Attorney General Eric Holder on Closure of Investigation into the Interrogation of Certain
Detainees’ (United States Department of Justice, 30 August 2012)
<https://www.justice.gov/opa/pr/statement-attorney-general-eric-holder-closure-investigation-
interrogation-certain-detainees> (Last accessed 15 May 2021)
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for the past.”!" Furthermore, despite President Obama stating that the
Intelligence Committee Report ‘reinforces my long-held view that these harsh
methods were not only inconsistent with our values as a nation, they did not
serve our broader counterterrorism efforts or our national security interests’,'?

the Department of Justice decided not to pursue any prosecutions.'®

These factors necessitate the need for consideration of whether the pursuit of
widespread prosecutions of those responsible for the perpetration of alleged
war crimes is the only means by which the United States can satisfy the
principle of complementarity, or whether the two Senate Reports may constitute
an effective investigation for the purposes of Article 17 of the Rome Statute.
This is especially the case when it is considered that the Intelligence Committee
Report examined ‘more than six million pages of CIA materials, to include
operational cables, intelligence reports, internal memoranda and emails,
briefing materials, interview transcripts, contracts, and other records’,'® and the
Armed Services Committee Report considered ‘more than 200,000 pages of
classified and unclassified documents, including detention and interrogation
policies, memoranda, electronic communications, training manuals, and the

results of previous investigations into detainee abuse’."®

In order to consider the impact of these US Senate Reports and their potential
impact in relation to the applicability of the principle of complementarity, this
Chapter will examine the findings of the reports regarding the development of
the DoD and CIA Detention and Interrogation policies, whether the reports

highlight an effective means of ensuring accountability for alleged wrongdoing

" White House, ‘Statement of President Barack Obama on Release of OLC Memos’ (White
House, 16 April 2009) <https://obamawhitehouse.archives.gov/the-press-office/statement-
president-barack-obama-release-olc-memos> (Last accessed 15 May 2021)

2 White House, ‘Statement by the President Report of the Senate Select Committee on
Intelligence’ (White House, 9 December 2014) <https://obamawhitehouse.archives.gov/the-
press-office/2014/12/09/statement-president-report-senate-select-committee-intelligence> (Last
accessed 15 May 2021)

13 Julian Hattem, ‘DOJ won't reopen torture probe after CIA report’ (The Hill, 10 December
2014) <https://thehill.com/policy/defense/226603-justice-department-wont-reopen-torture-
probes> (Last accessed 15 May 2021). The policies of the United States in relation to criminal
investigations and prosecutions will be discussed further in Chapter Four.

4 Rome Statute (n 5), Article 17

15 Intelligence Committee Report (n 2) viii

6 Armed Services Committee Report (n 1) viii
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(or are in of themselves), and the response to the release of these reports
including whether this led to action which would prevent the recurrence of
abuses.

1. The Development of the DoD and CIA Detention and Interrogation
Policies

This section will discuss the development of detention and interrogation policies
by the DoD and the CIA. This will be broken down into two sections, one
focusing on each of the detention and interrogation policies. Whilst the OTP’s
Afghanistan investigation request states that the crimes alleged to have been
committed in the context of the DoD detention and interrogation program have
taken place since 1 May 2003,"” the section discussing the DoD detention and
interrogation policy will include discussions regarding the development of
policies designed for use at Guantanamo Bay prior to 2003, since as will be
shown, this had a significant impact on the development of interrogation policy
in Afghanistan. Additionally, whilst the OTP request to open an investigation in
relation to Afghanistan states that alleged war crimes perpetrated by members
of the CIA have occurred ‘in the period since 1 July 2002’,'® though
predominately in 2003 and 2004,%° the section discussing the CIA’s detention
and interrogation program will discuss events which occurred throughout the
program’s history. The purpose of this section is to discuss whether the two
Senate Reports demonstrate that evidence exists to suggest that there is a

need to hold individuals criminally liable for alleged detainee abuse.

' OTP Afghanistan investigation request (n 3) para 187. However, as stated in para 189, the
OTP believes that the majority of the alleged crimes were committed in 2003 or 2004.

'8 It should, however, be noted that the OTP’s investigation request states that ‘the Prosecution
has excluded persons who were originally detained in the context of the armed conflict in
Afghanistan but subject to alleged crimes on the territory of States that are not party to the
Statute, such as on the US naval base at Guantanamo Bay, Cuba.’: ibid para 250

"% ibid para 187

20 ibid para 189
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a. The Development of the Department of Defense’s Detention and

Interrogation Policy

The Armed Services Committee Report highlights the overwhelming role played
by the Joint Personnel Recovery Agency (JPRA) and Survival, Evasion,
Resistance, Escape (SERE) School tactics with seven of the report’s nineteen
conclusions focusing on the role played by JPRA and SERE tactics.?' In relation
to SERE tactics, the Report states that “The use of techniques in interrogations
derived from SERE resistance training created a serious risk of physical and
psychological harm to detainees’,?? and that the controls that are in place to
prevent harm to SERE students do not exist in live interrogations.?® This section
will discuss the development of policy before discussing how the policy
manifested itself in Afghanistan.

i. The Role of Survival, Evasion, Resistance and Escape
Techniques and the Joint Personnel Recovery Agency in
the Development of Interrogation Policy

As a preliminary matter, it is necessary to explain the purpose of JPRA and
SERE training. As the Armed Services Committee Report states, JPRA is a
DoD agency under the United States Joint Force Command,?* and is
‘responsible for coordinating joint personnel recovery capabilities. Personnel
recovery is the term used to describe efforts to obtain the release or recovery of
captured, missing, or isolated personnel from uncertain or hostile environments
and denied areas’,?> which includes oversight of SERE training.?® In relation to
the resistance phase of SERE training, the Armed Services Committee Report

states that:

2" Armed Services Committee Report (n 1) xxvi-xxix — Conclusions 3-9
22 ibid xxvi — Conclusion 4

2 ibid

24 ibid 4

25 ibid

26 ibid
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“The techniques used in SERE school, based in part, on Chinese
Communist techniques used during the Korean War to elicit false
confessions, include stripping students of their clothing, placing them in
stress positions, putting hoods over their heads, disrupting their sleep,
treating them like animals, subjecting them to loud music and flashing
lights, and exposing them to extreme temperatures.”?’

Furthermore, the Report cites a memo by Joseph Witsch, a JPRA instructor
who provided training on SERE techniques to Guantanamo Bay personnel,
which states the following:

“We base our role-play laboratories on what we know our former
enemies have done to our personnel in captivity. It is based on illegal
exploitation (under the rules listed in the 1949 Geneva Convention
Relative to the Treatment of Prisoners of War) of prisoners over the last
50 years."?8

These points regarding the use of unorthodox techniques are highlighted in
Army Regulation 350-30, the army regulation governing SERE training between
1985 and 2010, which states that SERE training includes ‘Communist prisoner
of war management techniques to include — (1) Interrogation and indoctrination
methods, techniques, and goals. (2) Physical and psychological stresses. (3)

Pavlovian and respondent conditioning.’?

The report also shows that those who act as interrogators at SERE Schools are

not qualified interrogators,® and in some cases provide training in techniques

27 ibid xiii

28 ibid 48 citing Joseph Witsch, ‘Memorandum: U.S. Army Special Operations Command
(USASOC), Requirement to Provide Exploitation Instruction’ (24 September 2002); Geneva
Convention Relative to the Treatment of Prisoners of War (adopted 12 August 1949, entered
into force 21 October 1950)

2 United States Army, Code of Conduct, Survival, Evasion, Resistance, and Escape (SERE)
Training (Army Regulation 350-30, 10 December 1985) <https://fas.org/irp/doddir/army/ar350-
30.pdf> (Last accessed 15 May 2021), Chapter 2-10. Army Regulation 350-30 was replaced on
5 March 2010 by United States Army, Personnel Recovery (Army Regulation 525-28, 5 March
2010) <https://armypubs.army.mil/epubs/DR_pubs/DR_a/pdf/web/r525 28.pdf> (Last accessed
15 May 2021)

30 Senate Armed Services Committee Report (n 1) xiii
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for which they do not know the full procedure. For example, the Report
highlights that Joseph Witsch had told Committee Staff that ‘he was not aware
that students at the U.S. Navy’s SERE school could not be subjected to
waterboarding for more than 20 seconds, if a cloth is placed over the students
face’,3! despite this point being emphasised in the Navy SERE school’s
manual.®? This may help to demonstrate why the following statement from
Lieutenant Colonel Banks is the case: ‘Because of the danger involved, very
few SERE instructors are allowed to actually use physical pressures. It is
extremely easy for U.S. Army instructors, training U.S. Army soldiers, to get out
of hand, and to injure students.’33

The Armed Services Committee Report shows that in December 2001, the DoD
General Counsel’s Office contacted the JPRA to find out information regarding
techniques that could be used to exploit detainees,** something which the
Armed Services Committee state they were unaware of happening before.3®
The report goes on to highlight a further request in July 2002 with the Deputy
General Counsel for Intelligence Richard Shiffrin requesting information from
JPRA Chief of Staff Lieutenant Colonel Daniel Baumgartner about ‘techniques
that had been effective against Americans’,3® which itself was followed up by a
request for further information.?” Shiffrin testified to the Armed Services
Committee that one of the purposes of these requests for information was to
‘reverse-engineer’ the techniques used in SERE School to teach students how
to resist interrogations.*® However, when asked why JPRA was contacted,
Shiffrin stated that the General Counsel’s Office was trying to find out about
how to conduct interrogations for purposes other than law enforcement,* as the
DoD had not been involved in interrogations for this purpose since the Vietham

31 ibid 93

32 ibid 93-94

33 ibid 5

34 ibid 3-4

35 ibid xiii

38 ibid 24

37 ibid 26

38 ibid 26; United States Senate Committee on Armed Services, ‘The Treatment of Detainees in
U.S. Custody — Hearings before the Committee on Armed Services of the United States Senate’
(Senate Hearing 110-720, 17 June and 25 September 2008)
<https://fas.org/irp/congress/2008_hr/treatment.pdf> (Last accessed 15 May 2021), 61-62

3% United States Senate Armed Services Committee Hearing (n 38) 24
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War.4% In response to the follow-up request for information, Lieutenant Colonel
Baumgartner sent three memos to the DoD’s General Counsel’s Office. These
included a list of tactics used to train students at SERE school,*' a memo
entitled ‘Operational Issues Pertaining to the Use of Physical/Psychological
Coercion in Interrogation’,*2 and a memo entitled ‘Psychological Effects of

Resistance Training’.*3

The Armed Services Committee Report discusses three risks associated with
the use of aggressive interrogations highlighted in the second memo: that the
use of such techniques may result in detainees not cooperating with
interrogators,* that any intelligence obtained may not be reliable,* and that the
use of such techniques may have the effect of increasing the likelihood of them
being used against US personnel in the future.*¢ However, whilst the report
does quote all but the first sentence of the first paragraph of a section entitled
‘Operational Concerns/, it fails to note the point made in the first sentence:
JPRA had already noted that ‘upwards of 90 percent of interrogations have
been successful through the exclusive use of a direct approach, where a degree
of rapport is established with the prisoner’.#” If it is to be accepted that the DoD
General Counsel’s Office was to try and find out how to conduct effective
interrogations, as Shiffrin said was the case, it is difficult to see how the DoD
would end up pursuing a policy which runs contrary to JPRA’s accumulated
knowledge that interrogations based on rapport-building are more effective than
those where aggressive techniques are used.

The third memo provided to the DoD General Counsel’s Office by JPRA, makes
comments in relation to two areas — the general psychological effects of SERE

4% ibid

41 Armed Services Committee Report (n 1) 27-28

2 ibid 28

43 ibid 29

44 ibid 28

4 ibid

46 |bid 29

47 Joint Personnel Recovery Agency, ‘Operational Issues Pertaining to the Use of
Physical/Psychological Coercion in Interrogation’ (25 July 2002)
<https://www.washingtonpost.com/wp-srv/nation/pdf/JPRA-Memo_042409.pdf> (Last accessed
15 May 2021), 1
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training on students at the US Air Force’s SERE School and the impact of the
waterboard. In relation to the general impact of SERE training, Ogrisseg states,
‘historically, a small minority of students in USAF Resistance Training (RT) have
had temporary adverse reactions’,*® and that between 1992 and 2001, ‘Out of
the entire student population, only 0.14% were psychologically pulled from
training’.*® Ogrisseg additionally stated that even though there had not been any
long-term studies of the effects of RT during his tenure, he did not believe that
the training caused long-term harm because of post-training briefings, open
group discussion and a lack of official complaints.* In a written response to a
question from Senator Carl Levin regarding his conclusions on the point of long-

term harm, Ogrisseg clarified his comments, stating:

“The conclusion in my July 24, 2002, memo to Lieutenant Colonel
Baumgartner was very specific to medically and psychologically
screened personnel with medical and psychological staff monitoring the
training and immediately able to intervene if necessary. There are a
number of important differences between SERE school and real world
interrogations that would limit my conclusions to the SERE school

training populations.”"

Over the course of three pages, Ogrisseg provides several reasons why his
conclusions would not apply to real world interrogations. These include: (1) the
lack of extensive psychological and physical screening of detainees compared
to the thorough screening of SERE School students;>? (2) the difference in
nature between the learning experience of SERE school and intelligence
gathering interrogations;> (3) differences between oversight functions in
schools and interrogation facilities;>* (4) the risk for the dehumanisation of

48 Jerald F Ogrisseg, ‘Psychological Effects of Resistance Training’ (24 July 2002)
<https://nsarchive2.gwu.edu/torturingdemocracy/documents/20020724.pdf> (Last accessed 15
May 2021), para 2

4% ibid

%0 ibid para 4

51 United States Armed Services Committee Hearing (n 38) 148

52 ibid

53 ibid 149

54 ibid



93

detainees;%® (5) the lack of an opportunity for detainees to have debriefings;>®
(6) the fact that real world interrogations are not voluntary;®” and (7) the
difference between SERE school being a short experience versus a potentially

indefinite interrogation experience.>®

Ogrisseg’s clarification of this advice is important because the statistics included
in the memo are cited in a 1 August 2002 Memo from Jay Bybee to the CIA’s
Acting General Counsel John Rizzo as part of the case to justify the use of a
number of techniques, including walling, stress positions, and sleep
deprivation,® in the interrogation of Abu Zubaydah.®® The SERE influence on
the CIA’s proposed interrogation in this case is clear with Bybee stating, ‘these
same techniques, with the exception of the insect in the cramped confined
space, have been used and continue to be used on some members of our
military personnel during their SERE training.’®' This highlights that the failures
exhibited as a result of the DoD’s reliance on SERE tactics in the interrogation
policy formulation process were also evident in the CIA’s development of

policy.52

With reference to the second point in Ogrisseg’s memo, regarding the use of

the waterboard, Ogrisseg stated:

%5 ibid 149-50

%6 ibid 150

57 ibid

%8 ibid

%% Jay S Bybee, ‘Memorandum for John Rizzo, Acting General Counsel, Central Intelligence
Agency, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel, Re:
Interrogation of al Qaeda Operative’ (Office of Legal Counsel, 1 August 2002)
<https://www.justice.gov/olc/file/886076/download> (Last accessed 15 May 2021), 5. The full list
of proposed interrogation techniques can be found at 2-4. This memo was not subject to
analysis by the Senate Armed Services Committee as it was classified when the report was
written: Armed Services Committee Report (n 1) 34. The memo was subsequently released to
the public in April 2009: United States Department of Justice, ‘Department of Justice Releases
Four Office of Legal Counsel Memos’ (United States Department of Justice, 16 April 2009)
<https://www.justice.gov/opa/pr/department-justice-releases-four-office-legal-counsel-opinions>
(Last accessed 15 May 2021)

80 The Bybee Memo states that Zubaydah was captured on the basis that he was ‘one of the
highest ranking members of the al Qaeda terrorist organization, with which the United States is
currently engaged in an international armed conflict following the attacks on the World Trade
Center and Pentagon on September 11, 2001’: Bybee Memo (n 59) 1

61 ibid 4

52 The CIA’s interrogation policy will be discussed in the next section.
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‘I observed the watering board being utilized approximately 10-12 times
when | was conducting a Staff Assistance Visit to the Navy North Island
SERE School in September of 2001. The effects of the pressure were
highly predictable. Use of the watering board resulted in student
capitulation and compliance 100% of the time. | do not believe the
watering board posed a real and serious physical danger to the students
when | observed... Psychologically, however, the watering board broke
the students’ will to resist providing information and induced
helplessness”.®3

In respect of the information provided by Ogrisseg, it seems that the assertions
made regarding its effectiveness did not match up with the real world use of the
waterboard. In the context of the CIA’s detention and interrogation program
where the use of the waterboard was approved in the Bybee memo referred to
above,? the Office of Medical Services stated the following in relation to the

effectiveness of the waterboard in their September 2003 Draft Guidelines:

“While SERE trainers believe that trainees are unable to maintain
psychological resistance to the waterboard, our experience was
otherwise. Subjects unquestionably can withstand a large number of
applications, with no seeming cumulative impact beyond their strong
aversion to the experience. Whether the waterboard offers a more
effective alternative to sleep deprivation and/or stress positions or is an

effective supplement to these techniques is not yet known.”®s

63 Ogrisseg (n 48) para 5b

64 Bybee (n 59). This was in part because the techniques proposed were determined, at 11, not
to cause ‘severe physical pain or suffering’, and, at 15, were determined not to result in ‘severe
mental pain or suffering’ as required for the offence of torture under 18 US Code s.2340.

85 Office of Medical Services, ‘Draft OMS Guidelines on Medical and Psychological Support to
Detainee Operations’ (4 September 2003) in Central Intelligence Agency Office of Inspector
General, ‘Special Review: Counterterrorism Detention and Interrogation Activities (September
2001 — October 2003), Report No. 2003-7123-1G (7 May 2004)
<https://www.cia.gov/readingroom/docs/0005856717.pdf> (Last accessed 15 May 2021),
Appendix F, page 8
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Additionally, with reference to physical harm, the OMS stated that risks included
‘respiratory arrest associated with laryngospasm’,®® possible pneumonia in
cases of aspiration,” or in cases of extended use of the waterboard, it is
possible that ‘for reasons of physical fatigue or psychological resignation, the
subject may simply give up, allowing excessive filling of the airways and loss of
consciousness.’8 In relation to mental harm, the guidelines state there is a
possibility of conditions such as Post Traumatic Stress Disorder developing.®®
O’Mara further notes that:

“At a minimum, waterboarding deliberately interrupts the voluntary
control of breathing and imposes a life-threatening stress by directly
interrupting the breathing cycle. It will invoke and induce reflexes that are
beyond voluntary control. It changes oxygen and carbon dioxide
concentrations, including hypoxia (decreases in blood oxygen levels) and
hypercapnia (increases in blood concentration of carbon dioxide).””°

The waterboard as a technique is not specifically relevant to the discussion of
the approved techniques in the DoD’s detention and interrogation program
since it was never specifically authorised in either the December 2002 approval
of techniques approved for use at Guantanamo Bay (to be discussed below in
the context of Afghanistan) or in the April 2003 endorsement of interrogation
techniques following the conclusion of the work of a DoD Working Group.”" This
is the case even though the OTP alleges that the waterboard was used by

members of the US armed forces.”? The discussion of whether the waterboard

% ibid Appendix F, page 9

57 ibid

%8 ibid

% ibid Appendix F, 10

70 Shane O’Mara, Why Torture Doesn’t Work: The Neuroscience of Interrogation (Harvard
University Press 2015), 178

" William J Haynes I, ‘Counter-Resistance Techniques’ (27 November 2002)
<https://nsarchive2.gwu.edu/torturingdemocracy/documents/20021127-1.pdf> (Last accessed
15 May 2021); Donald Rumsfeld, ‘Counter-Resistance Techniques in the War on Terrorism’ (16
April 2003) <https://nsarchive2.gwu.edu/torturingdemocracy/documents/20030416.pdf> (Last
accessed 15 May 2021)

2 OTP Afghanistan investigation request (n 3) para 193. The Armed Services Committee
Report (n 1) provides no assistance on any unauthorised use of the waterboard in the context of
Afghanistan — the only times the word ‘waterboard’ are mentioned in sections pertaining to
Afghanistan are in the context of the Navy SERE school’s use of the waterboard at 226.
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is effective and safe does, however, provide an insight about the development
of detention and interrogation policy.

It is clear that the results of reliance on SERE techniques is that it is impossible
to gain a full picture of whether the use of proposed techniques are either
effective or harmful. It appears that the reason for this is limited experience of
the use of the techniques in live interrogations. The OMS draft guidelines for
example highlight that at most, a SERE student will be subjected to the
waterboard on at most two occasions,” and that a SERE trainee is likely to be
fitter than a detainee, though the guidelines state ‘the procedure nonetheless
carries some risks, particularly when repeated a large number of times or when
applied to an individual less fit than a typical SERE trainee’.” This seeming
disconnect between the effects of techniques applied in live interrogations
versus the application of techniques designed to build resistance against
interrogations in a training environment raises questions about the extent to
which the United States ever wanted to conform with long-standing legal norms,
or whether the US wanted to justify an aggressive interrogation program no

matter what.

However, beyond stating that a reason behind the request for information from
JPRA was the potential to modify SERE school techniques for use in real life
interrogations, the Armed Services Report does not elaborate on why it was
deemed to be acceptable to contact an organisation, in JPRA, which is oriented
on the protection of US personnel for the purposes of developing an
interrogation policy. This is a prudent factor to consider when JPRA personnel
admit that the use of SERE techniques would constitute a breach of the Geneva
Conventions, especially when the program was developed at a time when
President Bush had declared that the Geneva Conventions did not apply in the
conflict with Al Qaeda and the Taliban.”™

73 September 2003 OMS Draft Guidelines (n 65) Appendix F page 8

4 ibid Appendix F page 9

5 George W Bush, ‘Humane Treatment of al Qaeda and Taliban Detainees’ (7 February 2002)
<https://nsarchive2.gwu.edu/torturingdemocracy/documents/20020207-2.pdf> (Last accessed
15 May 2021)



97

It seems difficult, therefore, to establish how the present Report can be used as
a means of holding people accountable for alleged wrongdoing if it is not able to
answer the question of why the DoD’s detention and interrogation policy

developed in the way that it did; the Report merely presents the development of

policy as a matter of fact.

ii. The Transfer of Policy from Guantanamo Bay to

Afghanistan

JPRA had already begun the process of trying to develop their role in the
interrogation of detainees prior to the DoD’s July 2002 request for information
on SERE techniques. In February 2002, following the completion of a paper on
how to defeat Al Qaeda resistance measures written by James Mitchell and
Bruce Jessen, JPRA Commander Colonel Randy Moulton had already written
an email to commanders across the US military stating that JPRA was able to
provide courses on interrogation resistance.”® Additionally, Jessen had been
asked by Moulton to prepare a plan for how JPRA should integrate itself into the
interrogation process,’’ though the Armed Services Committee states that it is
unclear to what extent this plan was ever utilised.”® Furthermore, JPRA began
providing training to bodies such as the Defense Intelligence Agency,’ the

CIA 2% and personnel deployed at Guantanamo Bay.®'

Those attending training conducted in September 2002 included members of
the Behavioral Science Consultation Team at Guantanamo Bay,®? who would
go on to produce a memo proposing an interrogation policy for Guantanamo
Bay.82 The Armed Services Committee state that the 11 October 2002 memo
which requested permission for the use of 18 different interrogation techniques

at Guantanamo Bay ‘was largely drawn from the October 2, 2002 memorandum

6 Senate Armed Services Committee Report (n 1) 7

7 A discussion of the interrogation plan is available ibid 14-16

8 ibid 16

® Training to the DIA was provided in March 2002, for a discussion of this training see ibid 8-11
80 See a discussion of training provided in July 2002 ibid 19-23

81 One example of this training took place at Fort Bragg in September 2002, for a discussion of
this training see ibid 43-49

82 ibid 43

8 ibid 50-52
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that the GTMO Behavioral Science Consultation Team (BSCT) had written upon
their return from the JPRA training at Fort Bragg’.2* The 18 proposed
interrogation techniques included within the memo are broken down into three

categories.®

In relation to Category |, for which it is stated ‘the detainee should be provided a
chair and the environment should be generally comfortable’,8® 2 types of
technique were proposed: the detainee could be shouted at,®” and the
interrogator could use ‘techniques of deception’.8 In relation to Category |
techniques, which the Armed Services Committee state bear a strong
resemblance to SERE techniques,® 12 techniques were proposed which
include stress positions, exploitation of phobias and hooding.*® Four Category IlI
tactics, which required approval by the Commanding General of United States
Southern Command, were proposed: tactics to convince the detainee that they
or their family were facing the threat of death,®' ‘exposure to cold weather or
water’,%? ‘use of a wet towel and dripping water to induce the misperception of
suffocation’,®® and ‘use of mild non-injurious physical contact such as grabbing,
poking in the chest with the finger, and light pushing’.®* A number of the
techniques listed within Categories Il and Il are amongst those listed by the
OTP as being alleged to have been committed by US military personnel in the
perpetration of both torture and outrages upon personal dignity as war crimes
under Articles 8(2)(c)(i) and 8(2)(c)(ii) of the Rome Statute respectively.®

84 ibid 61; Lieutenant Colonel Jerald Phifer, ‘Request for approval of Counter-Resistance
Strategies’ (11 October 2002)
<https://www.esd.whs.mil/Portals/54/Documents/FOID/Reading%20Room/Detainne_Related/R
equest_for_approval_of_counter-resistance_strategies_08F0130_Final.pdf> (Last accessed 15
May 2021)
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The use of all Category | and Il techniques listed in Lieutenant Colonel Phifer's
request for approval, as well as the Category Il technique of ‘mild non-injurious
physical contact’ were subsequently approved exclusively for use at
Guantanamo Bay by United States Secretary of Defense Donald Rumsfeld on 2
December 2002.% This approval was subsequently withdrawn on 15 January
2003 following concerns surrounding the legality of the approved techniques

being raised by the Office of the Navy General Counsel.”

However, despite the fact that Donald Rumsfeld’s approval of the interrogation
techniques applied exclusively to Guantanamo, the initial approval of these
interrogation techniques did have an impact on the development of interrogation
policy in Afghanistan. On 10 January 2003, the Special Mission Unit Task Force
(SMU TF), who had begun conducting interrogations in Afghanistan in October
2002 (previously serving as support to Combined Joint Task Force 180 (CJTF-
180) in this role), introduced a new Standard Operating Practice (SOP).%® The
Armed Services Committee Report highlights similarities with the techniques
which Rumsfeld had approved:

“Three of the four techniques approved by the SMU TF — isolation, stress
positions, and multiple interrogators — were among those authorized by
the Secretary of Defence for use at GTMO on December 2, 2002. The
fourth technique — sleep deprivation (defined by the SMU TF as “no less

than 4 hours sleep in a 24-hour period”) was, in effect, authorized by the

by US military personnel which constitute outrages upon personal dignity under Article 8(2)(c)(ii)
of the Rome Statute, see OTP Afghanistan Investigation Request (n 3) para 206

% Haynes (n 71)

9 Donald Rumsfeld, ‘Counter-Resistance Techniques’ (15 January 2003)
<https://nsarchive2.gwu.edu/torturingdemocracy/documents/20030115-1.pdf> (Last accessed
15 May 2021). For a discussion of the concerns raised by the Office of the Navy General
Counsel, see Armed Services Committee Report (n 1) 105-08, and for the comments of the
Navy General Counsel outlining his concerns regarding the December 2002 approval of
interrogation techniques, see Alberto Mora, ‘Statement for the Record: Office of General
Counsel Involvement in Interrogation Issues’ (7 July 2004)
<https://www.thetorturedatabase.org/files/foia_subsite/mora_memo_july 2004_0.pdf> (Last
accessed 15 May 2021)
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Secretary on December 2, 2002, when he authorized the use of 20 hour

interrogations.”®

In the process of creating the SMU TF SOP, two SMU TF legal advisors who
worked on the SOP stated that Rumsfeld’s approval of interrogation techniques
in December 2002 had impacted their determination of the legality of the
techniques proposed.'® Prior to the implementation of SOPs by the SMU TF on
10 January 2003 (and 24 January 2004 in the case of CJTF-180), interrogation
policy in Afghanistan was regulated only by Army Field Manual 34-52.1%" The
Armed Services Committee Report highlights that redacted memos written by
the SMU TF Staff Judge Advocate General noted that the techniques approved
‘could rise to the level of torture if applied in such a way and for such a period of
time that it rises to the level of severe physical pain and suffering’.'? The
Report further notes that the redacted memos state ‘we are at risk as we get
more ‘creative and stray from standard interrogation techniques and procedures
taught at DoD and DA schools and detailed in official interrogation manuals.’'%3
Furthermore, the United States Army, prior to Donald Rumsfeld’s initial approval
of interrogation techniques at Guantanamo in December 2002, stated that the
proposal of stress positions ‘crosses the line of “humane” treatment, would likely
be considered maltreatment under Article 93 of the UCMJ, and may violate the
Federal torture statute if it results in severe physical pain or suffering.’'%* This
means that techniques permitted by the SMU TF SOP appear to run contrary to
previously accepted military interrogation practices, and again raises significant

questions about the willingness of the United States to comply with legal norms.

Furthermore, the Armed Services Committee Report makes it clear that the Air

Force, Navy, Marine Corps, Army, and Criminal Investigative Task Force all

% ibid 153

190 ibid 154

9% ibid 154-55; Vice Admiral Albert T Church, ‘Review of Department of Defense Detention
Operations and Detainee Interrogation Techniques’ (7 March 2005)
<https://www.therenditionproject.org.uk/documents/RDI/050307-DoD-Church-Report-on-
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raised significant doubts in relation to the legality of the interrogation
techniques, citing both the Uniform Code of Military Justice and the Torture
Statute.'® The DoD’s Deputy General Counsel for International Affairs, Eliana
Davidson, is also alleged to have told DoD General Counsel Jim Haynes that
the request required further examination.'°® Additionally, the Legal Counsel for
the Joint Chiefs of Staff, Captain Jane Dalton, was allegedly stopped from
carrying out a legal review into the request for approval of interrogation
techniques at Guantanamo by DoD General Counsel Jim Haynes because of
concerns he had regarding knowledge of the review becoming widespread.'®”
Scharf also highlighted that State Department Legal Advisor William H Taft IV
was not involved in the policy formulation process.'®® When asked if there was
an appearance that they had ignored legal criticisms of proposed interrogation
plans, Haynes stated:

“It is erroneous to say that | dismissed the reservations of others. |
understand that people have differences of opinion. | understand how
those who have the benefit of hindsight and who disagree with policy
judgments that were made by the administration can be “troubled” by and
continue to disagree with some decisions. There are thousands of
lawyers within the DOD. The views of these lawyers are not uniform.
They also have differences of opinion. It was my practice, given the
constraints of time, resources, and the need-to-know, to listen and
appropriately take into consideration the views of civilian and military

lawyers within DOD as well as take the views of commanders.”'%°

This does not provide an entirely convincing explanation of why Jim Haynes
chose to recommend pursuit of a policy which he was warned ran contrary to
established United States law. Whilst it is possible that Haynes did not
recognise that the policy would have ramifications beyond operations at

195 Armed Services Committee Report (n 1) 67-70; The Uniform Code of Military Justice is found
in 10 US Code Ch 47; The Torture Statute is found in 18 US Code s.2340
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Reserve Journal of International Law 321, 346
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Guantanamo Bay at the time he recommended the policy in November 2002,"1°
the extent of the policy should have become clear during the work of the
Working Group established by Donald Rumsfeld in January 2003 ‘to assess the
legal, policy, and operational issues relating to the interrogations of detainees
held by the U.S. Armed Forces in the War on Terrorism’.""" This is the case
because, as will be discussed below, it was clear from the work of the Working
Group that the effects of the policy did not apply only to Guantanamo.

The final point to discuss in relation to this section is the development of
interrogation policy in Afghanistan by Combined Joint Task Force 180. As has
already been stated, until they introduced their own SOP, they were relying
solely upon Army Field Manual 34-52 as their source of authority for
interrogation policy. The circumstances by which they introduced their SOP
present further questions about the extent to which United States authorities
maintained oversight of their interrogation policy in the early years of its
operation. On 24 January 2003, the CJTF-180 Deputy Staff Judge Advocate,
Lieutenant Colonel Robert Cotell, sent a memo to the Working Group
established by Donald Rumsfeld which outlined a range of interrogation
techniques that had been used by CJTF-180 in Afghanistan, including the
exploitation of phobias, sensory deprivation and hooding."'? Additionally, the
Armed Services Committee Report states that Cotell:

“also recommended use of five additional techniques, including
“deprivation of clothing” to put detainees in a “shameful, uncomfortable

situation;” “food deprivation;” “sensory overload — loud music or
temperature regulation;” “controlled fear through the use of muzzled,
trained military working dogs;” and “use of light and noise

deprivation”.”!"3

10 Haynes (n 71)

"1 Donald Rumsfeld, ‘Detainee Interrogations’ (15 January 2003)
<https://nsarchive2.gwu.edu/torturingdemocracy/documents/20030115-2.pdf> (Last accessed
15 May 2021)

"2 Senate Armed Services Committee Report (n 1) 154-55
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Cotell stated that he whilst he was aware that Rumsfeld’s approval for the use
of aggressive interrogation techniques had been revoked, the lack of alternative
guidance meant that CJTF-180 considered their policy to be valid."* The
Church Report states that following a lack of response to their memo, ‘in the
absence of any negative feedback, the CJTF legal staff concluded that the
techniques described as being currently employed in the January 24, 2003
memorandum were unobjectionable to higher headquarters and that the

memorandum could be considered an approved policy’.""®

The Church Report also states that ‘in developing techniques, interrogators in
Afghanistan took so literally FM 34-52’s suggestion to be creative that they
strayed significantly from a plain-language reading of FM-34-52’.116
Furthermore, it took until June 2004 for interrogation policy to conform with Field
Manual 34-52 once again.'"” In this situation, it has to be asked how an
interrogation policy based on an approval for techniques which had been
rescinded, prior to the policy ever being written, was allowed to remain in force

for over a year.

The Armed Services Committee Report does not provide any answers in this
respect, which raises further questions as to whether it can be a means by
which to say the US has complied with the principle of complementarity since
there is no way to ensure accountability for a situation that is not fully
understood. However, the findings of the Report do serve to suggest that the
Department of Defense failed to effectively maintain oversight of their own
detention and interrogation program. This raises the potential for liability under
the principle of command responsibility as found in Article 28 of the Rome
Statute.'® This is because the continued existence of the policy, in the
circumstances described above, suggest that senior officials ‘failed to take all
necessary and reasonable measures within his or her power to prevent’ alleged
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15 Church Report (n 101) 201
16 ibid 196
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international crimes from being committed by those under their ‘effective
authority and control’.119

iii. Conclusion

Whilst this section has shown that the Armed Services Committee Report does
highlight important facts in relation to the development of the DoD’s
interrogation policy, particularly in relation to the role played by JPRA/SERE
personnel, and the transfer of interrogation policy from Guantanamo Bay to
Afghanistan, it does not effectively show that the Report can be a means by
which the US can comply with the principle of complementarity in and of itself. A
primary reason for that is because the Report does not carry out a thorough
examination of why the policy developed and manifested itself in the way that it
did in order to try and ensure steps are taken to prevent recurrence. This seems
to be especially important in the absence of prosecutions for those determined
to be the most responsible for the perpetration of international crimes. In
relation to such prosecutions, the OTP states:

“The Prosecution has been unable to obtain specific information with a
sufficient degree of specificity and probative value that demonstrates that
proceedings were undertaken with respect to cases of alleged detainee
abuse by members of the US armed forces in Afghanistan within the
temporal jurisdiction of the Court.”'2°

Additionally, the main conclusions of the Armed Services Committee Report in
relation to interrogation policy transfer can be seen in the Church Report, as
was shown above, and the role of SERE can be seen through the examination
of publicly released documents in the context of both the DoD and the CIA. This
further demonstrates the limited impact of the Report, and therefore its utility in
demonstrating that the US has complied with the principle of complementarity.

119 ibid Article 28(b)
120 OTP Afghanistan Investigation Request (n 3) para 296
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b. The Development of the CIA’s Detention and Interrogation
Program

The Report of the CIA’s Office of the Inspector General, Counterterrorism
Detention and Interrogation Activities (September 2001 — October 2003),
highlights that prior to the commencement of the War on Terror, the CIA’s
previous involvement in interrogations during the 1980s had to be brought to an
end as a result of ‘allegations of human rights abuses in Latin America’."?’
Additionally, the CIA handbook states that ‘it is CIA policy to neither participate
directly in nor encourage interrogation that involves the use of force, mental or
physical torture, extremely demeaning indignities or exposure to inhumane

treatment of any kind as an aid to interrogation’.’??

This suggests that the CIA should have taken special care to ensure that any
pursuit of detention and interrogation operations should have been conducted in
such a way that it both conformed with the CIA’s own policy but also ensured
that the mistakes of the past were not repeated (goals which hardly appear to
be mutually exclusive). Instead, the CIA operated a detention and interrogation
program which resulted in the Senate Intelligence Committee Report concluding
that ‘the interrogations of CIA detainees were brutal and far worse than the CIA
represented to policymakers’,'>® impeded the operation of accountability
mechanisms,'?* and that ‘CIA detainees were subjected to coercive
interrogation techniques that had not been approved by the Department of
Justice or had not been authorized by CIA Headquarters’.'?® This section will
discuss the findings of the Report and highlight significant weaknesses with the
report’s ability to be a useful means of ensuring accountability.

It should also be noted that prior to this analysis taking place that the European
Court of Human Rights, when adjudicating on cases relating to the CIA’s
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detention and interrogation program, found that detainees who had been
subject to enhanced interrogation techniques had been victims of torture.'?®

i. Quality of Staff

The first point which needs to be highlighted is that the Report makes it clear
that the management of Detention Site Cobalt (located in Afghanistan and in
operation between September 2002 and April 2004)'?" raises significant
questions about how the CIA managed their detention and operation
operations. For example, it is stated that there were concerns surrounding the
extent to which the officer placed in charge of Detention Site Cobalt between
September 2002 and July 2003,'? referred to in the Intelligence Committee
Report as ‘[CIA OFFICER 1],'?° could be trusted to carry out his duties.
Colleagues stated that [CIA OFFICER 1] had ‘issues with judgment and
maturity’,'3? and that he had a ‘lack of honesty, judgment and maturity’.'3"

Additionally, the Report makes it clear that this officer ‘was a junior officer on his
first overseas assignment with no previous experience or training in handling
prisoners or conducting interrogations’.’®? The Office of the Inspector General
Report into the death of Gul Rahman, a detainee who died of hypothermia at
Cobalt in November 2002, states that at that time, [CIA OFFICER 1] *had not

126 Husayn (Abu Zubaydah) v Poland, App No 7511/13 (ECthR, 24 July 2014), para 511; Al
Nashiri v Poland, App no 28761/11 (ECtHR, 24 July 2014), para 516. It was also held that the
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Romania, respectively amounted to inhuman and degrading treatment under Article 3 of the
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31 May 2018), para 640; Al Nashiri v Romania, App No 33234/12 (ECtHR, 31 May 2018), para
675

127 Rendition Project, ‘CIA Torture Unredacted: Chapter One’ (Rendition Project, July 2019)
<https://www.therenditionproject.org.uk/documents/RDI/190710-TRP-TBIJ-CIA-Torture-
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received interrogation training and was operating the facility with a modicum of
Headquarters guidance’.’® The Intelligence Committee Report states that he
only became a certified interrogator, in April 2003 after having his practical
training requirement waived because of his work at Cobalt.'3* Furthermore, the
Intelligence Committee Report states that in March 2003, [CIA OFFICER 1] was
given a bonus for ‘consistently superior work’,'3% and the CIA took the decision
to not take disciplinary action against [CIA OFFICER 1] because of ‘the

operational context that existed at the time of Rahman’s detention’.'36

The doubts raised in relation to [CIA OFFICER 1]’s appropriateness to be
placed in charge of Detention Site Cobalt were not the only issues raised in
relation to officers employed as part of the CIA’s detention and interrogation
program. The Intelligence Committee Report states in relation to officers
employed in 2002 and 2003:

“The Committee identified a number of personnel whose backgrounds
include notable derogatory information calling into question their eligibility
for employment, their access to classified information, and their
participation in CIA interrogation activities. In nearly all cases, the
derogatory information was known to the CIA prior to the assignment of
the CIA officers to the Detention and Interrogation Program. This group
of officers included individuals who, among other issues, had engaged in
inappropriate detainee interrogations, had workplace anger management

issues, and had reportedly admitted to sexual assault.”'%"

The CIA acknowledged in their response to the Intelligence Committee Report
that some of the officers referred to in the Report should not have been allowed

133 Central Intelligence Agency Office of Inspector General, ‘Death of a Detainee in [Redacted]’,
(27 April 2005) Report No. 2004-7402-1G
<https://www.thetorturedatabase.org/files/foia_subsite/cia_25_ 29.x.pdf> (Last accessed 15 May
2021), para 9
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next section.
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to be involved in the CIA’s detention and interrogation operations but stated that
‘much of the derogatory information was not in fact available to senior
managers making assignments’."3® The CIA further stated that in some
instances individuals were appointed as a result of an ‘on-the-scene

decision’.13?

Staffing problems were something that dogged the CIA’s Detention and
Interrogation Program through its history. For example, the Senate Intelligence
Committee Report highlights that in April 2005, the Base Chief at Detention Site
Black (located in Romania and in operation between September 2003 and
November 2005)'° sent an email to the CIA in which they stated the following:

“With regards to debriefers, most are mediocre, a handfull [sic] are
exceptional and more than a few are basically incompetent. From what
we can determine there is no established methodology as to the
selection of debriefers. Rather than look for their best, managers seem
be selecting either problem, underperforming officers or whomever
seems to be willing and able to deploy at any given time. We see no
evidence that thought is being given to deploying an ‘A-Team’.”'#!

This is a problem which also existed at other detention sites. For example, the
Senate Intelligence Committee Report states that there were no debriefers
present at Detention Site Orange (located in Afghanistan and in operation
between April 2004 and September 2006)'#? at times in 2005. Furthermore,
multiple requests were made by the Station Chief for more debriefers to be
made available.’3 An Office of the Inspector General Audit from June 2006
stated that ‘CIA detention facilities have experienced a shortage of qualified

debriefers, which may have negatively impacted intelligence exploitation of

138 Central Intelligence Agency, ‘CIA Comments on the Senate Select Committee on Intelligence
Report on the Rendition, Detention and Interrogation Program’ (Central Intelligence Agency, 27
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detainees’,'* and that ‘a shortage of qualified debriefers at detention facilities is

an on-going problem’.45

The fact that the CIA allowed a situation where they had a lack of (capable) staff
to carry out roles in their detention and interrogation program to exist nearly four
years after the program began operation presents doubts about the extent to
which they were committed to operating a program which resembled an
effective intelligence gathering operation, as opposed to a situation where
chaos reigned. This is especially the case when it is considered that a Base
Chief of one of the CIA’s detention sites stated that ‘problem, underperforming
officers’ were being sent to work as debriefers.'® Additionally, the fact that such
staffing problems continued for years makes it difficult to give any credence to
one of the CIA’s major critiques of the Intelligence Committee Report, that:

“it tars the Agency’s entire RDI effort with the mistakes of the first few
months... the Study as a whole leads the reader to believe that
management shortcomings that marked those initial months persisted
throughout the program, which is historically inaccurate™4’

The creation of a program whereby an individual with no interrogation
experience is placed in charge of a detention and interrogation facility on their
first overseas assignment, where individuals for whom there are serious
character doubts are allowed to assume roles within that interrogation program
(including the aforementioned detention facility manager), and allowing facilities
to operate without sufficient qualified and/or competent staff for years
afterwards makes it appear that the CIA at the very least tolerated a situation
which created the very real risk that abuses could take place.

144 Central Intelligence Agency Office of Inspector General, ‘Report of Audit: CIA-controlled
Detention Facilities Operated Under the 17 September 2001 Memorandum of Notification’ (14
June 2006) Report No. 2005-0017-AS
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147 Central Intelligence Agency (n 138) Tab B p. 1-2



110

ii. CIA Management Problems

A key factor in why this was the case may rest in the notion there were
significant failings in the CIA’s management of their detention and interrogation
program. One aspect in relation to this can be found in the seeming disconnect
between what CIA Headquarters knew about their detention and interrogation
program and what was actually taking place at detention and interrogation
facilities. For example, in the case of Gul Rahman, who died of hypothermia at
Detention Site Cobalt in November 2002.' The CIA Office of the Inspector
General was critical of false statements made in the official cable sent in
relation to Rahman’s death, which ‘obscured or minimized the circumstances of
the death’,’*® and ‘the absence of adequate supervision’.'*® This meant that
when Congress were initially notified of the circumstances of Rahman’s death,
they were provided incorrect information which subsequently had to be

corrected. !

Furthermore, at Detention Site Blue,'? between 28 December 2002 and 1
January 2003, ‘Abd al-Rahman Al-Nashiri, who ‘is associated with the planning
of the attack on the USS Cole, the 1998 East Africa U.S. Embassy bombings,
and a 1997 attempt to smuggle Sagger anti-tank missiles into Saudi Arabia to
attack U.S. forces based there’,'®3 had an empty handgun pointed at his head
and the effect of the gun firing was simulated whilst shackled.'®* Additionally, Al-
Nashiri, when naked and hooded, had a revving power drill placed near him.%®
Use of these techniques was not reported to Headquarters because it was
believed that these techniques did not meet the reporting threshold,'®® because

148 For more information, see Central Intelligence Agency Office of Inspector General (n 133)
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staff at Detention Site Blue stated that they were aware of similar events taking
place at other detention facilities,'®” and because one of the CIA officers
involved said they had been told to reduce the number of reports made.®® In
this case, the CIA Office of Inspector General concluded that the techniques
used went beyond anything the CIA had previously approved,'®® and that the
staff members involved had acted independently of CIA Headquarters.'®°

Additionally, the Intelligence Committee Report suggests that the CIA used
enhanced interrogation techniques on a number of individuals without the

required authorisation, stating:

“Over the course of the CIA program, at least 39 detainees were
subjected to one or more of the CIA’s enhanced interrogation techniques.
CIA records indicate that there were at least 17 CIA detainees who were
subjected to one or more CIA enhanced interrogation techniques without
CIA Headquarters approval. This count included detainees who were
approved for the use of some techniques, but were subjected to
unapproved techniques, as well as detainees for whom interrogators had
no approvals to use any of the techniques categorized as “enhanced” or
“standard” by the CIA at the time they were applied.”"®’

The Intelligence Committee Report shows that CIA cables indicated that the 17
individuals subjected to unapproved enhanced interrogation techniques were
subject to these practices between 2002 and 2004."%2 Of these 17, it appears
that at least 10 were subjected to enhanced interrogation techniques after
interrogation guidelines were issued by CIA Director George Tenet in January
2003 which specified when interrogation techniques required approval in order

to be used.'63
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These interrogation guidelines stated that ‘the use of each specific Enhanced
Technique must be approved by Headquarters in advance, and may be
employed only by approved interrogators for use with the specific detainee’.'64
In the case of standard techniques, it is stated that ‘whenever feasible, advance
approval is required for the use of Standard Techniques by an interrogation

team. 165

For their part, the CIA deny that enhanced techniques were used without
approval on 17 individuals, stating, ‘no more than seven detainees received
enhanced techniques prior to written Headquarters approval’.'®® Whilst the
Intelligence Committee provided an explanation as to why they believe that the
explanation provided by the CIA is inaccurate,®’ the distinction between
whether the techniques were used without approval on seven or seventeen
individuals seems hardly relevant when it is considered that the use of
enhanced interrogation techniques were specifically approved as a result of
guidance from the Office of Legal Counsel in August 2002 (guidance which as
demonstrated in the previous chapter has been subject to much criticism)."®®
Additionally, Article 11 of the Torture Convention requires that:

“‘Each State Party shall keep under systematic review interrogation rules,
instructions, methods and practices as well as arrangements for the
custody and treatment of persons subjected to any form of arrest,
detention or imprisonment in any territory under its jurisdiction, with a

view to preventing any cases of torture”.'%°

This duty also applies in relation to ‘cruel, inhuman and degrading treatment’

under Article 16 of the Torture Convention.'”® Furthermore. Article 2(2) of the
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Torture Convention states that ‘No exceptional circumstances whatsoever...
may be invoked as a justification for torture.”

The fact that there is confusion surrounding the extent to which interrogation
techniques were used without required approval highlights concerns
surrounding the management of the CIA’s detention and interrogation program,
as does the fact that the Intelligence Committee’s findings that individuals were
subjected to unauthorized interrogation techniques were based on
documentation from within the CIA. This suggests that CIA personnel were
aware of the use of the techniques and chose to allow them to be used
regardless; and suggests that, as was the case with the DoD interrogation
program, the CIA failed to take reasonable precautions to prevent abuses from
taking place and thus open themselves up to potential criminal liability under the
principle of command responsibility.'”2

The Intelligence Committee Report highlights a number of instances which raise
significant doubts as to whether the instances discussed above illustrate that
abuse of detainees was the result of isolated acts by problematic personnel
within the CIA or whether these instances were symptomatic of the CIA’s
general ignorance of their own detention and interrogation program. For
example, in relation to Detention Site Cobalt, the Report highlights that in
September 2003, the CIA Director George Tenet stated that he was ‘not very
familiar’ with the operations at the detention site;'”® the CIA’s Associate Deputy
Director of Operations was ‘unaware that the CIA’s enhanced interrogation
techniques were being used there’;'’4 and, in August 2003, both the CIA’s
General Counsel and Deputy Counsel stated that they were unaware of
operations at Cobalt.'”®

The lack of knowledge of the CIA’s senior management of their own detention
and interrogation operations in the second half of 2003 came over 6 months
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after the CIA’s introduction of formal interrogation guidelines.'”® The CIA stated
in their response to the Intelligence Committee Report that the Counterterrorism
Center’s (CTC) Renditions Group, who had been placed in charge of the CIA’s
detention and interrogation program in December 2002 following Rahman’s
death,'” ‘developed standards and guidelines for operating all CIA-controlled
detention and interrogation facilities and monitored adherence to those
guidelines’.'”® However, the Head of the CTC Chief Jose Rodriguez stated that
Cobalt was not of as much importance as his other responsibilities.'”® In any
event, Rodriguez has defended the use of CIA enhanced interrogation
techniques on the basis of their relationship with SERE techniques:

“‘we put AZ in isolation at the black site where he was being held while a
set of interrogation techniques based on a U.S. military course called
“Survival, Evasion, Resistance, and Escape” (SERE) was developed.
Over the years tens of thousands of U.S. Army, Navy, and Air Force
personnel have endured the enhanced interrogation techniques of
SERE, which include waterboarding. | am convinced that when years
later President Obama and his Attorney General said that waterboarding
is torture they were referring to the waterboarding method used by the
Spanish Inquisition, or by the Japanese during World War Il, or the
Khmer Rouge in Cambodia — not the waterboarding technique used in
SERE. Otherwise hundreds, if not thousands, of U.S. military trainers
would be guilty of torture.”8°

This raises significant doubts as to the extent that the CIA’s assertion that their
detention and interrogation program was ‘much better developed and managed
after the initial months of RDI activities’ since the CIA was unaware of what was
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180 Jose A Rodriguez Jr, ‘Broken Covenant’ in Bill Harlow (ed), Rebuttal: The CIA Responds to
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going on at its own detention sites.'' The extent to which there was a lack of
awareness of CIA activities on the part of senior management is highlighted by
the fact that in their response to the Intelligence Committee Report, with the
benefit of hindsight, the CIA stated that they were unable to bring Cobalt up to
the standards of their other detention facilities (which have already been shown

to have their own problems).82

The instances highlighted above only serve to support one of the conclusions of
the Intelligence Committee Report, that ‘the CIA’s management and operation
of its Detention and Interrogation Program was deeply flawed throughout the
program’s duration, particularly so in 2002 and 2003."'8 This, however, may be
the tip of the iceberg, as the Intelligence Committee Report shows that the CIA
attempted to avoid accountability for the operation of their detention and

interrogation program.

The Intelligence Committee Report states that in 2004, following the circulation
of a draft review of the CIA’s detention and interrogation program by the Office
of the Inspector General, several members of the CIA’s senior management
were ‘highly critical’ of the draft.'8 In particular, the Intelligence Committee
Report quotes a memo from CIA General Counsel Scott Muller, which stated
that the review provided ‘an imbalanced and inaccurate picture of the
Counterterrorism Detention and Interrogation Program’.'® Additionally, the CIA
Deputy Director James Pavitt stated that the Draft Review had not focused on
the effectiveness of the CIA’s detention and interrogation program,'® though
the Intelligence Committee Report states that ‘a review of CIA records found
that the representations in the Pavitt materials were almost entirely

inaccurate’.18”
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Additionally, the Intelligence Committee Report highlights that in July 2005, a
memo was sent from CIA Director Porter Goss to the Office of the Inspector
General raising concerns about the Office of the Inspector General’s work on
the operations of the Counterterrorism Center and requesting to delay some

aspects of new investigations.'® The memo states in relation to this point:

“Given its mission, CTC unquestionably must be subjected to rigorous
independent oversight. This, in fact, has been the case, as evidenced by
the 20 or so ongoing, incomplete OIG reviews directed at the Center. |
am increasingly concerned about the cumulative impact of the OIG’s
work on CTC’s performance. As | have said in previous correspondence
to you, | believe it makes sense to complete existing reviews, particularly
resource-intensive investigations such as those now impacting CTC,
before opening new ones. As CIA continues to wage battle in the Global
War on Terrorism, | ask that you reschedule these aspects of the new

CTC review until a mutually agreeable time in the future.”8®

In their response to the Intelligence Committee Report, the CIA attempt to justify
Goss’s comments, stating that they came at a time when the Counterterrorism
Center’s resources were limited,'® and that ‘The DCIA’s request thus sought to
strike a balance between the critical missions both OIG and CTC had to
perform.’’®! Both the CIA and Republican Minority responses to the Intelligence
Report seek to downplay the significance of the CIA Director’s actions by stating
that they ultimately had no impact on the activities of the Office of the Inspector
General.'®? The fact that the work of the Office of the Inspector General was not
undermined does not justify why the CIA Director sought to delay the Office of
the Inspector General. On the one hand it can be argued that the CIA Director
did not act in a manner which was not inconsistent with his powers under US

law. The Central Intelligence Agency Act 1949, as amended, for example,
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states that the CIA Director has the power to prevent Office of the Inspector
General Investigations:

“The Director may prohibit the Inspector General from initiating, carrying
out, or completing any audit, inspection or investigation... if the Director
determines that such prohibition is necessary to protect the vital national
security interests of the United States.”"3

On the other hand, the Central Intelligence Agency Act states that one of the
duties of the Inspector General is:

“To provide policy direction for, and to plan, conduct, supervise, and
coordinate independently, the inspections, investigations, and audits
relating to the programs and operations of the Agency to ensure that they
are conducted efficiently and in accordance with applicable law.”1%

Additionally, the Act states that the Inspector General has to ‘report to the
Attorney General any information, allegation, or complaint received by the
Inspector General relating to violations of Federal criminal law that involve a
program or operation of the Agency’.'% Whilst the CIA Director did not actually
impact the work of the Inspector General, and regardless the powers held by
them, in light of the concerns raised over the course of this Chapter, it should
still be a matter of concern that such a request was ever made. This is
especially the case since the job of the CIA Office of Inspector General is to
ensure that CIA activities conform to US law. This raises questions about the
extent to which individuals within the CIA were willing to be held accountable for
the actions of the CIA.

19 50 US Code s. 3517(b)(3)
194 50 US Code s. 3517(c)(1)
195 50 US Code s. 3517(b)(5)



118

iii. Contractors

In a 27 November 2007 document regarding the use of contractors as
interrogators in the CIA’s detention and interrogation program, it is stated that
‘the unique skill sets necessary for a successful interrogation program did not
make it feasible for CIA to create a cadre of long-term experienced staff
interrogators’.’® The document states that the subsequent reliance on

contractors occurred because:

‘long-term contract interrogators are able to apply a history of program-
specific experiences and lessons-learned to maximise interrogation and
exploitation efforts. CIA would be unable to replicate this level of

experience from a temporary cadre of staff interrogators.”'%”

Two such contract psychologists, referred to in the Intelligence Committee
Report as ‘Grayson SWIGERT’ and ‘Hammond DUNBAR, ' but actually called
James Mitchell and Bruce Jessen played a key part in the development of the
CIA’s detention and interrogation program from the beginning.'®® The CIA
stated in relation to their role:

“Ph.D psychologists, Drs. Mitchell and Jessen played a significant and
formative role in the development of CTC’s detention and interrogation
program and continue to lead in the development of additional
psychologically-based strategies to collect threat and actionable
intelligence from HVDs in a manner that does not violate any federal law,
the US constitution, or any US treaty obligation. They have been
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instrumental in training and mentoring other CIA interrogators and
debriefers, and many of the current successes in obtaining information
from detainees who are actively trying to withhold or distort it, are due to

the interrogations conducted by Drs Mitchell and Jessen.”2%0

Jessen and Mitchell’s involvement in the CIA’s detention and interrogation
program meant that in they were awarded an exclusive contract to provide staff
at the CIA’s detention facilities worth $180 million.2°" Whilst this contract was
cancelled in 2008, their company Jessen, Mitchell, and Associates had been
paid over $75 million by the CIA for services rendered.?®? The CIA stated that
under their contract, Mitchell, Jessen, and Associates provided ‘100 percent of
the security exploitation personnel operating at CIA’s Blacksites, and
approximately 80 percent of CIA’s interrogators’.2%3

The role of Jessen and Mitchell in the CIA’s detention and interrogation program
is clearly illustrated in the Intelligence Committee Report, which confirms that
the two psychologists were involved in the CIA’s first interrogation of Abu
Zubaydah at Detention Site Green (which falls outside the scope of the OTP’s
proposed investigation);2** Jessen was present at Detention Site Cobalt prior to
the death of Gul Rahman in November 2002,2% even preparing a psychological
assessment of Rahman;2% both Jessen and Mitchell were sent to Detention
Site Blue in June 2003 and conducted interrogations there;?°” and in June 2007,
Jessen and Mitchell were asked to brief Secretary of State Condoleezza Rice
on the CIA’s detention and interrogation program in order to alleviate her

conditions in relation to the program.28
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In the Salim v Mitchell civil complaint, it was alleged that Mitchell and Jessen

are responsible for the war crime of torture and cruel treatment because:

“‘Defendants entered into an agreement with agents of the United States
to design and implement a program for the CIA intended to inflict
physical and mental suffering on Plaintiffs. Plaintiffs were tortured and
cruelly treated within that program. Defendants participated in or
committed wrongful acts in furtherance of said conspiracy and/or joint

criminal enterprise, resulting in injury to Plaintiffs.”2%°

The involvement of Jessen and Mitchell led the President of the American
Psychological Association, Nadine Kaslow, to state that ‘if the allegations are
true, what this pair did was pervert psychological science to break down and
dehumanize detainees in a misguided effort to extract information. It is clear to
me that their actions constituted torture.’?'® Additionally, one of Kaslow’s
successors as President of the American Psychological Association, Antonio
Puente, stated that Jessen and Mitchell’s involvement in the detention and
interrogation operation resulted in them ‘violating the ethics of their profession
and leaving a stain on the discipline of psychology.”?'" It should, however, be
noted that the role of the American Psychological Association in the US
detention and interrogation operations has been subject to criticism, with the
Hoffman Report stating:

209 Salim v Mitchell (ED Wash, 13 October 2015) Civil Action No. 2:15-CV-286-JLQ Complaint
and Demand for Jury Trial
<https://www.aclu.org/sites/default/files/field_document/salim_v._mitchell_-_complaint_10-13-
15.pdf> (Last accessed 15 May 2021), para 182. This case was eventually settled a month
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Civil Liberties Union, ‘CIA Torture Psychologists Settle Lawsuit’ (American Civil Liberties Union,
17 August 2017) <https://www.aclu.org/press-releases/cia-torture-psychologists-settle-lawsuit>
(Last accessed 15 May 2021)

210 Nadine Kaslow, ‘The Psychology of Torture’ (The Mark News, 22 December 2014)
<http://www.themarknews.com/2014/12/22/the-psychology-of-torture/> (Last accessed 15 May
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“The evidence supports the conclusion that APA officials colluded with
DoD officials to, at the least, adopt and maintain APA ethics policies that
were not more restrictive than the guidelines that key DoD officials
wanted, and that were as closely aligned as possible with DoD policies,
guidelines, practices, or preferences, as articulated to APA by these DoD
officials... APA simply took the word of DoD officials with whom it was
trying to curry favor that no such abuse was occurring, and that future
DoD policies and training would ensure that no such abuse would occur.
APA officials did so even in the face of clear and strong indications that
such abuse had in fact occurred.”'?

The CIA, in their response to the Intelligence Committee Report, defended the
involvement of Jessen and Mitchell on the basis that between them, they had
been involved in SERE training,?'® had conducted academic research on
resistance techniques,?'* and they had expertise in ‘non-standard means of
interrogation” which the CIA was lacking in.?'® The fact that Mitchell and Jessen
were allowed to take on such a crucial role based on their knowledge of
unconventional interrogation techniques again serves to raise questions about
the extent to which the CIA intended to operate a detention and interrogation
program which conformed with legal norms. This is especially the case since a
CIA review acknowledged, in response to a request from the CIA Inspector
General for information regarding the effectiveness of enhanced interrogation:

212 David H Hoffman, ‘Report to the Special Committee of the Board of Directors of the
American Psychological Association: Independent Review Relating to APA Ethics Guidelines,
National Security Interrogations and Torture’ (American Psychological Association, 4
September 2015) <https://www.apa.org/independent-review/revised-report.pdf> (Last accessed
20 March 2021), 11. For the response of the American Psychological Association to the report,
see American Psychological Association, see American Psychological Association, ‘Subject:
Release of the Final Report of the Special Investigator’ (American Psychological Association, 11
July 2015) <https://www.apa.org/independent-review/final-report-message> (Last accessed 15
May 2021). The report subsequently led to the departure of senior American Psychological
Association officials: Spencer Ackerman, ‘Three senior officials lose their jobs at APA after US
torture scandal’ (The Guardian, 14 July 2015) <https://www.theguardian.com/us-
news/2015/jul/14/apa-senior-officials-torture-report-cia> (Last accessed 15 May 2021)
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“There is no objective way to answer the question of efficacy. Because of
classification, it is not possible to compare this program with other
programs (e.g. law enforcement procedures) which derive information
through interrogations. As such, there are no external standards for
comparison. And there is the epistemological problem of internal

measure of effectiveness.”?16

In their response to the Intelligence Committee Report, the CIA further state that
they ‘should have attempted to develop a more sustained, systematic, and
independent means by which to evaluate the effectiveness of the approaches
used with detainees’,?'” but state that such a study would have been difficult to
conduct because of a number of factors including variations in detainees and
the way in which interrogation methods were applied,?'® ‘the need for
secrecy’,?'® and ‘the need to devote to mission execution the analytic resources
that might have been used in an evaluation program, especially during the
years just after 9/11 when CIA was recovering from a depletion of its personnel
resources during the 1990s’.2?° The fact that the CIA acknowledge the
weaknesses of their detention and interrogation program with the benefit of
hindsight but still provide excuses as to why they did not take action only
demonstrates further the chaotic nature of the CIA’s detention and interrogation
operation. The CIA allowed a program to operate which had incompetent staff,
which the leadership of the CIA knew very little about, and which the CIA did not
even know if it actually worked.

iv. Conclusion

This section has shown that there is evidence to justify the need to examine the

potential criminal liability of senior members of the CIA to account for their role
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13

217 Central Intelligence Agency (n 138) Tab B p. 24

218 ibid

219 ibid

220 jbid



123

in the development of the CIA’s Detention and Interrogation Program. However,
as will be shown in the next section, the Report only had a limited impact on the
debate within the United States surrounding the War on Terror. Therefore, as
with the Armed Services Committee Report, it is difficult to see how the
Intelligence Committee Report can be used as a means of demonstrating that
the United States has complied with the principle of complementarity. This is
especially the case when the Senate Intelligence Committee themselves could
not agree on the validity of the findings of the Intelligence Committee Report — a
number of Republican members of the Intelligence Committee issued a minority
response to the Intelligence Committee Report which stated that the Report
‘appears to be more of an exercise of partisan politics than effective
congressional oversight of the Intelligence Community’,??' and that the Report
contains ‘numerous analytical shortfalls, which ultimately led to an unacceptable

number of incorrect claims and invalid conclusions’.222

The disagreements on the rationale underpinning the report can also be
demonstrated in relation to the discussion of effectiveness. The Senate
Intelligence Committee Report states that “The CIA’s justification for the use of
its enhanced interrogation techniques rested on inaccurate claims of their
effectiveness.’??® The Minority Report, however disputes those findings,??* as do
the CIA, who stated that ‘the actual impact of the information acquired from
interrogations was significant and still supported CIA’s judgments about the

overall value of the information acquired from detainees’.?®®

The focus on effectiveness has been subject to criticism. For example, Amnesty
International stated that this disagreement meant that “The question of
accountability for crimes under international law does not get a look in.’?26

Additionally, Johnson, Mora and Schmidt raise an important critique of the
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Report stating that ‘Despite their disagreements, all these perspectives share
one key assumption: that whether torture was good or bad depends on whether
or not it “worked™.??” Cole was also critical of the focus of the Senate
Intelligence Committee, stating that “The report should not have focused so
much attention on whether the CIA’s tactics worked, and instead should have
addressed the more important — and answerable question, namely, whether
they were illegal’.??® Cole additionally states that the Senate Intelligence
Committee’s Report focus ‘effectively gave a pass’ to those who devised the
policies underlying the US detention and interrogation programs.??° Jervis
concluded that because of the Report’s failings ‘a less political report might
have had more influence’,?®® and Zegart argues that ‘the report is likely to
remain more a Rorschach test than smoking gun, reinforcing existing views of

the past rather than informing them.2?’

It is therefore difficult to establish how the principle of complementarity could
ever be satisfied by this Report due to the fundamental disagreements which
exist regarding the factual basis of the Report. This can be established by the
fact that the Istanbul Protocol states that an effective investigation of torture
requires ‘clarification of the facts and establishment and acknowledgement of
individual and State responsibility for victims and their families’,?*2 which cannot
be said to have occurred here. Consequently, it would be difficult to determine
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how an investigation which does not meet the standards for an effective
investigation of torture could demonstrate a State’s willingness to conduct an
investigation for the purposes of Article 17(2) of the Rome Statute.?33

2. The Domestic Response to the Senate Reports

Despite the two reports of the United Senate which have formed the basis of
discussion in this Chapter being valuable sources of information, as can be
shown by the Office of the Prosecutor citing each of the reports on multiple
occasions in their request to open an investigation in relation to Afghanistan,?34
it is unclear what impact they actually had on criminal investigation and agency
reform processes in the United States. This section will discuss the limited
nature of the impact made by the United States Senate Reports in turn,
beginning with the Armed Services Committee Report.

a. Armed Services Committee Report

Whilst the Armed Services Committee Report highlighted that SERE techniques
played a major role in the development of the Department of Defense’s
interrogation policy in the armed conflict in Afghanistan, the Armed Services
Committee Report made no impact on the development of policy removing the
possibility of SERE techniques being used in the United States military. The
reason for this is that the action to remove the influence of SERE primarily took
place prior to the publication of the Armed Services Committee Report in
November 2008. An August 2006 report by the Office of the Inspector General
for the Department of Defense stated that ‘We recommend that the Under
Secretary of Defense for Intelligence, in coordination with the Secretary of the
Army, expedite the issuance of Army Field Manual 2-22.3, “Human Intelligence
Collector Operations.”?3% Army Field Manual 2-22.3 was introduced in
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235 Office of the Inspector General for the Department of Defense, ‘Review of DoD-Directed
Investigations of Detainee Abuse’ (25 August 2006) Report No. 06-INTEL-10
<https://media.defense.gov/2016/May/19/2001774103/-1/-1/1/06-INTEL-10.pdf> (Last accessed
15 May 2021), 21
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September 2006.2%¢ In Chapter 8 of the Field Manual, it is stated that ‘the only
authorized interrogation approaches and techniques are those authorized by
and listed in this manual, in accordance with the Detainee Treatment Act of
2005.72%7

Additionally, as highlighted in an Office of the Inspector General Field
Verification Report, the Under Secretary of Defense for Intelligence had stated
in October 2006 that it was their intention to issue a revised version of the
Department of Defence Directive relating to interrogations.?® The resulting
Directive, issued in October 2008, stated that the use of SERE techniques was
banned.?* Finally, in June 2009, a memo written by General James Mattis in
response to the August 2006 Office of the Inspector General Report stated that
‘SERE techniques for interrogation of personnel in DoD Custody or control is
prohibited.’240

The Office for Professional Responsibility’s Report on their investigation into the
Office of Legal Counsel’s memos (discussed earlier in this Chapter and in
Chapter Two), states that ‘during the course of our investigation significant
pieces of information were brought to light by the news media and, more
recently, congressional investigations’.?*! In relation to these memos, the

Senate Armed Services Committee concluded that:

“Legal opinions... issued by the Department of Justice’s Office of Legal

Counsel (OLC) interpreted legal obligations under U.S. anti-torture laws
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and determined the legality of CIA interrogation techniques. Those OLC
opinions distorted the meaning and intent of anti-torture laws,
rationalized the abuse of detainees in U.S. custody and influenced
Department of Defense determinations as to what interrogation
techniques were legal for use during interrogations conducted by U.S.

military personnel.”?4?

The Office of Professional Responsibility concluded that ‘the Bybee Memo had
the effect of authorizing a program of CIA interrogation that many would argue
violated the torture statute, the War Crimes Act, the Geneva Convention, and
the Convention Against Torture’;?3 that John Yoo ‘knowingly failed to provide a
thorough, objective, and candid interpretation of the law’;?** and that Jay Bybee
‘at a minimum, should have known that the memoranda were not thorough,
objective, or candid in terms of the legal advice they were providing... and that
thus he acted in reckless disregard of his professional obligations’.?4®

However, despite these findings, Associate Deputy Attorney General David
Margolis stated in January 2010, ‘I cannot adopt OPR’s findings of misconduct,
and | will not authorize OPR to refer its findings to the state bar disciplinary
authorities in the jurisdictions where Yoo and Bybee are licensed’.?*¢ This was
the case even though Margolis states that his ‘decision should not be viewed as
an endorsement of the legal work that underlies those memoranda’.?#’
Consequently, despite being considered a valuable source of information and
concluding that the OLC memos changed the meaning of torture under United
States law, the Armed Services Committee Report does not appear to have
been a significant factor in ensuring that those responsible for the creation of
those memos should be held to account.
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Finally, it is unclear in the context of Afghanistan whether the Armed Services
Committee Report led to any new prosecutions being launched in respect of
members of the United States military. The Office of the Prosecutor states in

their Afghanistan investigation request:

“‘Despite a number of efforts undertaken, the Prosecution has been
unable to obtain specific information with a sufficient degree of specificity
and probative value that demonstrates that proceedings were undertaken
with respect to cases of alleged detainee abuse by members of the US
armed forces in Afghanistan within the temporal jurisdiction of the

Court.”248

This is the case even though the Chairman of the Senate Armed Services

Committee, Senator Carl Levin, stated in April 2009:

‘I have recommended to Attorney General Holder that he select a
distinguished individual or individuals — either inside or outside the
Justice Department, such as retired federal judges — to look at the
volumes of evidence relating to treatment of detainees, including
evidence in the Senate Armed Services Committee’s report, and to
recommend what steps, if any, should be taken to establish
accountability of high-level officials — including lawyers.”?4°

The statements of the OTP, made in November 2017, appear to indicate that
Senator Levin’s request for accountability measures be pursued against high-
ranking officials ultimately resulted in no action being taken. Additionally,
Senator Levin’s request came nearly nine months prior to the Associate Deputy
Attorney General’s determination that John Yoo and Jay Bybee would not face
any action in relation to the Office of Professional Responsibility’s finding of

248 OTP Afghanistan Investigation Request (n 3) para 296

249 Senator Carl Levin, ‘Treatment of Detainees in U.S. Custody’ (Congressional Record 155:58,
21 April 2009) <https://www.congress.gov/111/crec/2009/04/21/CREC-2009-04-21-pt1-
PgS4504-2.pdf> (Last accessed 15 May 2021), S4506
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professional misconduct. This also serves to highlight that the most useful
aspect of the Senate Armed Services Committee report is that it is a source of
information, rather than a method of ensuring accountability in and of itself. The
Report undoubtedly provides information about the practices of US personnel
during the War on Terror but it is difficult to determine whether any action was
taken to ensure that individuals were held responsible for alleged wrongdoing

as a direct result of the Report.

b. Intelligence Committee Report

As was the case with the Armed Services Committee Report, it does not appear
to be the case that the Intelligence Committee Report contributed to the process
of criminal prosecutions. In fact, as was stated previously, the Department of
Justice took the decision after the publication of the Report to not pursue any
further prosecutions in relation to the CIA’s detention and interrogation program,

stating to the UN Human Rights Committee that:

“‘before the SSCI report was released, Mr Durham’s team reviewed the
Senate Select Committee’s report as it existed in 2012 to determine if it
contained any new information that would change his previous analysis,

and determined that it did not.”2%0

This was the case even though the CIA acknowledged that they had failed to
hold individuals responsible for the of unauthorised interrogation techniques,

stating in their response to the Intelligence Committee Report:

“The Study focuses on the inadequate consequences meted out for line
officers who acted contrary to policy in conducting interrogations in the
field or in providing the rationale for captures from CTC. To us, an even
more compelling concern is that the Agency did not sufficiently broaden
and elevate the focus of its accountability efforts to include the more

250 Human Rights Committee, ‘Information received from the United States of America on follow-
up to the concluding observations’ (28 November 2017) UN Doc CCPR/C/USA/CO/4/Add.1,
para 7. See also Hattem (n 13)
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senior officers who were responsible for organizing, guiding, staffing, and
supervising RDI activities, especially in the beginning.”?%!

Despite this acknowledgement that there was a lack of accountability within the
CIA for past mistakes, the CIA state later on in their response that they did not
consider it ‘practical or productive to revisit any RDI-related case so long after
the events unfolded’.?? The CIA stated that they instead preferred to examine
how future accountability mechanisms should ‘look more broadly at
management responsibility and look more consistently at any systemic

issues’.2%3

Following the publication of the Intelligence Committee Report, Amnesty
International stated that ‘Failure to end the impunity and ensure redress not only
leaves the USA in serious violation of its international legal obligations, it
increases the risk that history will repeat itself'.?5* Additionally, the Executive
Director of Human Rights Watch Kenneth Roth stated days prior to the end of
Barack Obama’s presidency that the Obama Administration’s failure to
prosecute those responsible for alleged torture meant that ‘Instead of
reaffirming the criminality of torture enshrined in international law, Obama
leaves office having sent the lingering message that, should future officials
resort to torture, there is little chance they will be held to account’.?%

The Office of the Prosecutor stated in their Afghanistan investigation request
state in relation to the CIA that:

21 Central Intelligence Agency (n 138) Tab B p. 44

252 jbid Tab B p. 46

253 ibid

254 Amnesty International (n 226) 140. Other calls for prosecutions can be seen in Maria
McFarland Sanchez-Moreno, ‘Time for Criminal Investigations’ (Human Rights Watch, 10
December 2014) <https://www.hrw.org/news/2014/12/10/time-criminal-investigations> (Last
accessed 15 May 2021); Kenneth Roth, ‘The CIA torturers should be prosecuted’ (Washington
Post, 12 December 2014) <https://www.washingtonpost.com/opinions/the-cia-torturers-should-
be-prosecuted/2014/12/12/f034acae-8159-11e4-9f38-95a187e4c1f7_story.html> (Last
accessed 15 May 2021)

255 Kenneth Roth, ‘Obama’s human rights failures could pave the way for Trump’s excesses’
(Washington Post, 9 January 2017)
<https://www.washingtonpost.com/posteverything/wp/2017/01/09/ocbamas-human-rights-
failures-could-pave-the-way-for-trumps-excesses/> (Last accessed 15 May 2021)
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“The limited inquiries and/or criminal proceedings that were initiated
appear to have been focussed on the conduct of direct perpetrators and
to persons who did not act in good faith or within the scope of the legal
guidance given by the OLC regarding the interrogation of detainees. The
conduct of those who purportedly acted in good faith and within the
boundaries of the legal guidance was excluded from the scope of
possible prosecution from the outset, regardless of the nature and gravity
of that conduct. In addition, no proceedings appear to have been
conducted to examine the criminal responsibility of those who developed,
authorised or bore oversight responsibility for the implementation by
members of the CIA of the interrogation techniques set out in this

request.”?%

A failure to hold individuals to account, regardless of where they are in the CIA
hierarchy or what crimes they are alleged to have committed, based on good
faith reliance on legally flawed advice means that it is difficult to determine that
the United States has complied with the principle of complementarity. The
criminal investigation process will be discussed in more detail in the next

chapter.

3. Conclusion

This Chapter has raised significant doubts about the ability to consider that the
Reports of the Senate Armed Services and Intelligence Committees can be
considered a mechanism through which the United States can demonstrate that
it has complied with the principle of complementarity. The simplest reason for
this is that, despite highlighting the involvement of senior officials in the
development of policy which led to the alleged perpetration of acts of torture or
inhuman treatment, the Reports do not appear to have been a significant
contributor to the criminal investigation process or have a major impact on the
process of institutional reform. In the case of the Intelligence Committee Report,

it is not clear how the Report has served to contribute to the debate around

256 OTP Afghanistan Investigation Request (n 3) para 315
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torture and cruel treatment in the United States since there appears to have
been little agreement between the two political parties about the factual basis of
the Report. This means that the most valuable aspect of the United States
Senate Reports is the information that they provide for an investigation, such as
that being carried out by the OTP, about the development of detention and
interrogation operations during the War on Terror. This sentiment appears to be
shared by the Office of the Prosecutor since they cited the two reports on

numerous occasions.
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Chapter Four: Criminal Investigations in the United States

Under Article 17(1) of the Rome Statute, the International Criminal Court (ICC)
is unable to assert jurisdiction ‘unless the State is unwilling or unable genuinely
to carry out the investigation or prosecution’." In the Burundi admissibility
judgment, the Pre-Trial Chamber stated that ‘national investigations that are not
designed to result in criminal prosecutions do not meet the admissibility
requirements under article 17(1) of the Statute.’?> Because the last chapter
discussing reports of the United States Senate raised questions in relation to
potential liability of those involved in the military and CIA detention and
interrogation programs, whilst also raising doubts about how these reports
contributed to the process of holding individuals accountable, this chapter will
discuss criminal investigative processes in the United States. The discussion
will focus on three aspects: criminal investigations themselves, US policies
which may serve to limit the potential for people to be held accountable for

potential crimes, and the use of executive clemency.

1. Criminal Investigations

In order to satisfy the principle of complementarity, it was held in Lubanga that
‘it is a conditio sine qua non for a case arising from the investigation of a
situation to be inadmissible that national proceedings encompass both the
person and the conduct which is the subject of the case before the court’.3
Exactly what this duty requires has been clarified in subsequent cases before
the ICC with the Court stating in Gbagbo that ‘If a State is unable to clearly
indicate the contours of its national investigation, the State cannot assert that
there exists a conflict of jurisdictions with the Court.’* Additionally, in the al-

Senussi Appeals Chambers judgment, it was stated that:

' Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1
July 2002) 2187 UNTS 90, Article 17(1)(a)

2 Situation in the Republic of Burundi (Public Redacted Version of “Decision Pursuant to Article
15 of the Rome Statute on the Authorization of an Investigation into Situation in the Republic of
Burundi”) ICC-01/17-9-Red (9 November 2017), para 152

3 Prosecutor v Thomas Lubanga Dyilo (Decision on the Prosecutor’s Application for a warrant of
arrest, Article 58) ICC-01/04-01/06-1-Corr-Red (10 February 2006), para 31

4 Prosecutor v Simone Gbagbo (Decision on Cote d’lvoire’s challenge to the admissibility of the
case against Simone Gbagbo) ICC-02/11-01/12/12-47-Red (11 December 2014), para 76
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“If there is a large overlap between the incidents under investigation, it
may be clear that the State is investigating substantially the same
conduct; if the overlap is smaller, depending on the precise facts, it may
be that the State is still investigating substantially the same conduct or
that it is only investigating a very small part of the Prosecutor’s case.”™

However, despite calls for prosecutions from UN treaty bodies,® special
rapporteurs,” and NGOs,2 it is unclear to what extent the US have satisfied the
requirements of the principle of complementarity. For example, in their
investigation request, the ICC Office of the Prosecutor (OTP) state that:

“the Prosecution has been unable to obtain specific information with a
sufficient degree of specificity and probative value that demonstrates that
proceedings were undertaken with respect to cases of alleged detainee

5 Prosecutor v Gaddafi and Al-Senussi (Judgment on the appeal of Libya against the decision of
Pre-Trial Chamber | of 11 October 2013 entitled “Decision on the admissibility of the case
against Abdullah Al-Senussi”) ICC-01/11-01/11-565 (24 July 2014), para 72

6 See, for example, United Nations Committee against Torture, ‘Concluding observations on the
combined third to fifth periodic reports of the United States of America’ (19 December 2014) UN
Doc CAT/C/USA/CO/3-5, para 12; and Human Rights Committee, ‘Concluding observations on
the fourth periodic report of the United States of America’ (23 April 2014) UN Doc
CCPR/C/USA/CO/4, para 5

" For example, see the comments of Ben Emmerson: Office of the High Commissioner for
Human Rights, ‘Feinstein report: UN expert calls for prosecution of CIA officers and other
Government officials’ (Office of the High Commissioner for Human Rights, 9 December 2014)
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15397&LangID=E>
(Last accessed 15 May 2021); and Nils Melzer: Office of the High Commissioner for Human
Rights, “US must stop policy of impunity for the crime of torture”- UN rights expert’ (Office of the
High Commissioner for Human Rights, 13 December 2017)
<https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=22532&LangID=E>
(Last accessed 15 May 2021)

8 See, for example, Human Rights Watch, ‘US: Senate Report Slams CIA Torture, Lies’ (Human
Rights Watch, 10 December 2014) <https://www.hrw.org/news/2014/12/10/us-senate-report-
slams-cia-torture-lies> (Last accessed 15 May 2021); Amnesty International, ‘USA: Senate
summary report on CIA detention programme must not be end of story’ (Amnesty International,
9 December 2014) <https://www.amnesty.org/en/latest/news/2014/12/usa-senate-summary-
report-cia-detention-programme-must-not-be-end-story/> (Last accessed 15 May 2021); and
Jameel Jaffer, ‘Those who approved torture shouldn’t be above the law’ (MSNBC, 12 December
2014) <https://www.msnbc.com/msnbc/those-who-approved-torture-shouldnt-be-above-the-law-
msna479686> (Last accessed 15 May 2021)
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abuse by members of the US armed forces in Afghanistan within the
temporal jurisdiction of the Court.”

The OTP make a similar statement in relation to alleged crimes committed in
the context of the CIA’s detention and interrogation program.™®

a. The United States Military

In the context of investigations conducted by the US military, the OTP state that
‘the information available typically categorises domestic activity in clusters of
statistics.”’" Among the examples of statistics cited by the OTP,'? is a statement
made by the United States to the Human Rights Committee in which it was
stated:

“The Department of Defense (DoD) has conducted thousands of
investigations since 2001 and it has prosecuted or disciplined hundreds
of service members for misconduct, including mistreatment of detainees.
For example, more than 70 investigations concerning allegations of
detainee abuse by military personnel in Afghanistan conducted by DoD
resulted in trial by courts-martial, close to 200 investigations of detainee
abuse resulted in either non-judicial punishment or adverse
administrative action, and many more were investigated and resulted in
action at a lower level. The remainder were determined to be
unsubstantiated, lacking in sufficient inculpatory evidence, or were

included as multiple counts against one individual.”'®

9 Situation in the Islamic Republic of Afghanistan (Public redacted version of “Request for
authorisation of an investigation pursuant to Article 15”) ICC-02/17-7-Red (20 November 2017),
para 296

'0ibid para 297

" ibid para 301

12 ibid paras 302-07

3 Permanent Mission of the United States of America, ‘One-Year Follow-up Response of the
United States of America to Priority Recommendations of the Human Rights Committee on its
Fourth Periodic Report on Implementation of the International Covenant on Civil and Political
Rights’ (Office of the High Commissioner for Human Rights, 1 April 2015)
<https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/USA/INT_CCPR_FCO_US
A 19957 E.pdf> (Last accessed 15 May 2021), para 8
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In this regard, the OTP state that ‘Specific public information on the incidents
and persons forming the subject of those proceedings is, however, scant’,* and
that they were ‘unable to identify any individual in the armed forces prosecuted
by courts martial for the ill-treatment of detainees within the Court’s temporal
and territorial jurisdiction.’’® This is the case even though the United States told
the United Nations Committee against Torture that ‘the U.S. Armed Forces
conduct prompt and independent investigations into all credible allegations
concerning mistreatment of detainees.’,'® and a 2013 Defense Legal Policy
Board Report stated that ‘Since the initiation of Operation Enduring Freedom in
2001, the Services have demonstrated increasing proficiency in the
administration of military justice in the deployed environment’."” It should,
however, be noted that Rosenblatt shows that only 7 courts-martial took place
in Afghanistan in 2003-04 when the OTP states that offences committed by the
military ‘primarily’ took place.®

Whilst Rosenblatt does highlight logistical reasons why courts-martial did not
take place early in the armed conflict in Afghanistan,? it is not clear to what
extent US prosecutorial efforts could be considered to have satisfied the
principle of complementarity. This is especially the case since the US have
admitted to reliance on the use of non-judicial punishment. Under Article 15 of
the Uniform Code of Military Justice, non-judicial punishments can be imposed

4 OTP Afghanistan investigation request (n 9) para 306. See also Marshall L Wilde, ‘Incomplete
Justice: Unintended Consequences of Military Nonjudicial Punishment’ (2007) 60 Air Force Law
Review 115, 120 for a discussion of how public records related to non-judicial punishment are
not publicly disclosed.

S OTP Afghanistan investigation request (n 9) para 306

'6 United Nations Committee against Torture, ‘Third to fifth periodic reports of States parties due
in 2011: United States of America’ (4 December 2013) UN Doc CAT/C/USA/3-5, para 129. See
also, Human Rights Committee, ‘Fourth periodic report: United States of America’ (22 May
2012) UN Doc CCPR/C/USA/4, para 539; and Permanent Mission of the United States of
America (n 13) para 7

7 Defense Legal Policy Board, ‘Report of the Subcommittee on Military Justice in Combat
Zones: Military Justice in cases of U.S. Service members alleged to have caused the death,
injury or abuse of non-combatants in Iraq or Afghanistan’ Defense Legal Policy Board, 30 May
2013) <https://www.hsdl.org/?view&did=743021> (Last accessed 15 May 2021), 91

8 OTP Afghanistan investigation request (n 9) para 189; Franklin D Rosenblatt, ‘Awakening
Self-Interest: American Military Justice in Afghanistan and Iraq’ in Morten Bergsmo and SONG
Tianying (eds), Military Self-Interest in Accountability for Core International Crimes (2nd edn,
Torkel Opsahl Academic EPublisher 2018), 296

9 Rosenblatt (n 18) 299-306
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for ‘minor offences without the intervention of a court-martial’.2° The 2002
Manual for Courts-Martial states that ‘Ordinarily, a minor offence is an offense
which the maximum sentence imposable would not include a dishonorable
discharge or confinement for longer than 1 year if tried by general court-
martial.”?' The 2002 Manual further states that ‘Nonjudicial punishment is a
disciplinary measure more serious than the administrative corrective

measures... but less serious than trial by court-martial.’??

However, in a 2006 Report, the Center for Human Rights and Global Justice,
Human Rights First and Human Rights Watch state that:

“Even though non-judicial hearings are meant to adjudicate minor
offenses and can result only in relatively weak penalties like reprimands,
in practice, commanders in Iraq, Afghanistan, and at Guantanamo Bay
have used these hearings in numerous cases that warranted criminal
prosecution. DAA Project researchers found that in over seventy
instances, commanders who were faced with evidence that supported
criminal prosecution chose instead to impose non-judicial punishments or
to use non-punitive administrative actions... Many of the personnel
punished were implicated in serious abuses, including over ten personnel
implicated in homicide cases, and approximately twenty personnel
implicated in assault cases. Little is known about the results of non-
judicial proceedings and other administrative processes, because the

military refuses to release information about them.”?®

2010 US Code s.815(b).

21 Joint Service Committee on Military Justice, Manual for Courts-Martial United States (2002
Edition) (Joint Service Committee on Military Justice, 2002)
<https://www.loc.gov/rr/frd/Military_Law/pdf/manual-2002.pdf> (Last accessed 15 May 2021),
Part V, page 1

22 ibid. For a general discussion of non-judicial punishments, see Katherine Gorski, ‘Nonjudicial
Punishment in the Military: Why a Lower Burden of Proof Across All Branches is Unnecessary’
(2013) 2 National Law Security Review 83

2 Center for Human Rights and Global Justice, Human Rights First and Human Rights Watch,
‘By the Numbers: Findings of the Detainee Abuse and Accountability Project’ (Human Rights
Watch, April 2006) <https://www.hrw.org/sites/default/files/reports/ct0406webwcover.pdf> (Last
accessed 15 May 2021), 14.
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There are further issues in relation to the use of non-judicial punishments and
the nature of punishment imposed. For example, Wilde highlights that
‘nonjudicial punishment under Article 15 does not result in a conviction for the
accused’;?* and that the rights of victims in relation to non-judicial punishment
are limited.?® Additionally, the 2013 Defense Legal Policy Board Report notes
that ‘the Services currently have different standards of proof for non-judicial
punishment’,?6 which Reeves argues ‘is contrary to the intent of the drafters of

the UCMJ and specifically Article 15’.2” Reeves additionally states that:

“The use of different burdens of proof by the separate military branches
raises serious concerns about Article 15 proceedings. These concerns
are most evident in joint operations where servicemembers under the
same command who commit the same misconduct may receive different

dispositions.”?8

The Defense Legal Policy Board Report, however, states that ‘it was unable to
reach a consensus as to whether increased uniformity was appropriate and if
so, what the proper standard should be’,?° though the matter was deemed to be
worthy of ‘further study’.

Whilst the Department of Defense Law of War Manual states that ‘In some
cases, it may be appropriate to administer non-judicial punishment in order to
punish and repress violations of the law of war’,3! the use of non-judicial
punishments combined with the OTP’s inability to determine whether the US
has conducted prosecutions in relation to members of the armed forces

24 Wilde (n 14) 119

% jbid 120

26 Defense Legal Policy Board Report (n 17) 108

27 Shane Reeves, ‘The Burden of Proof in Nonjudicial Punishment: Why Beyond a Reasonable
Doubt Makes Sense’ [2005] 2005(11) Army Lawyer 28, 29

28 ibid 38

2 Defense Legal Policy Board Report (n 17) 109

30 ibid

31 Department of Defense Office of General Counsel, Department of Defense Law of War
Manual June 2015 (Updated December 2016 (Department of Defense 2016)
<https://dod.defense.gov/Portals/1/Documents/pubs/DoD%20Law%200f%20War%20Manual%?2
0-%20June%202015%20Updated%20Dec%202016.pdf?ver=2016-12-13-172036-190> (Last
accessed 15 May 2021), 1117
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allegedly responsible for war crimes raises questions about the extent to which
the US has complied with the principle of complementarity. This is especially
the case in light of the Pre-Trial Chamber’'s comments in the Burundi
admissibility decision regarding the type of investigations which do satisfy
complementarity. Furthermore, in relation to the use of such measures by the
United States, the Pre-Trial Chamber stated in their Afghanistan decision that
‘national proceedings designed to result in non-judicial and administrative
measures rather than criminal prosecutions do not result in inadmissibility under
article 17°.32

b. The CIA

In their investigation request, the OTP cited just one prosecution and a limited
number of investigations not resulting in prosecution as examples of actions
that had been taken by the United States to investigate crimes allegedly
committed in the context of the CIA’s detention and interrogation program.33
This is the case even though the CIA stated in their response to the Senate
Intelligence Committee Report that ‘we acknowledge that, particularly in the
cases cited in the Study’s Conclusion, the narrow scope of CIA’s accountability
efforts yielded outcomes that are, in retrospect, unsatisfying in view of the
serious nature of the events.”3* In relation to the internal accountability

processes deployed, the CIA state:

“In the RDI-related reviews, some of the officers assessed as
accountable received disciplinary actions including one and two year
prohibitions on promotion or any form of monetary recognition.
Disciplinary actions at the level of Letters of Reprimand or above are
permanently maintained in the security files of the disciplined officers.
Other officers received oral admonitions and letters of warning; these

32 Situation in the Islamic Republic of Afghanistan (Decision Pursuant to Article 15 of the Rome
Statute on the Authorisation of an Investigation into the Situation in the Islamic Republic of
Afghanistan) ICC-02/17-33 (12 April 2019), para 79

33 OTP Afghanistan Investigation Request (n 9) paras 316-23

34 Central Intelligence Agency, ‘CIA Comments on the Senate Select Committee on Intelligence
Report on the Rendition, Detention and Interrogation Program’ (27 June 2013)
<https://fas.org/irp/congress/2014_rpt/cia-ssci.pdf> (Last accessed 15 May 2021), Tab B p. 45
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individuals were those with a lesser degree of involvement in the matters
under review. Some of the officers assessed as accountable were either
not recommended for disciplinary action or recommended for lesser
disciplinary actions, due to mitigating factors that included whether these
officers had been provided appropriate guidance from CIA Headquarters;
had sought, but not received, adequate guidance; or were found not to

have acted with malice.”3®

The CIA also stated that a contractor was placed on a ‘contractor watchlist’,3
and cite the conviction noted by the OTP.3” The prosecution cited by both the
OTP and the CIA is that of David Passaro, who was sentenced to eighty months

in prison for his role in the death of an Afghan detainee.3®

However, despite acknowledging that accountability was lacking, the CIA
appear reticent about the prospects of further attempts to hold people
accountable, stating that ‘we do not believe it would be practical or productive to
revisit any RDI-related case so long after the events unfolded’.3® This reticence
appears to have been shared by the United States government, as when
announcing ‘a preliminary review into whether federal laws were violated in
connection with the interrogation of specific detainees at overseas locations’,*°
Attorney General Eric Holder stated:

‘I have made it clear in the past that the Department of Justice will not

prosecute anyone who acted in good faith and within the scope of the

35 ibid

36 ibid Tab B p. 44

37 ibid

38 Gene Cherry, ‘Ex-CIA contractor gets 8 years for prisoner abuse’ (Reuters, 14 February
2007) <https://www.reuters.com/article/us-afghan-usa-cia/ex-cia-contractor-gets-8-years-for-
prisoner-abuse-idUSN1322250620070214> (Last accessed 15 May 2021); United States
Attorney’s Office Eastern District of North Carolina ‘Government Contract Employee Re-
Sentenced for Assault Charge’ (United States Department of Justice, 6 April 2010)
<https://www.justice.gov/archive/usao/nce/press/2010/2010-apr-06.html> (Last accessed 15
May 2021); OTP Afghanistan investigation request (n 9) para 318; ibid.

39 CIA Response to Senate Intelligence Committee Report (n 34) Tab B p. 46

40 United States Department of Justice, ‘Attorney General Eric Holder Regarding a Preliminary
Review into the Interrogation of Certain Detainees’ (United States Department of Justice, 24
August 2009) <https://www.justice.gov/opa/speech/attorney-general-eric-holder-regarding-
preliminary-review-interrogation-certain-detainees> (Last accessed 15 May 2021)
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legal advice given by the Office of Legal Counsel regarding the
interrogation of detainees. | want to reiterate that point today, and to
underscore the fact that this preliminary review will not focus on those

individuals.”

This review ultimately resulted in no prosecutions being pursued.*? This is the
case even though President Obama would later admit in 2014, ‘we tortured
some folks. We did some things that were contrary to our values.”*® In a 2015
Report, Amnesty International were critical of the scope of the review
announced by Holder, stating that it ‘amounts to a de facto amnesty for crimes
under international law.** Human Rights Watch also raised criticism of the

scope of review, stating:

“The Durham investigation was primarily focused only on CIA abuse that
went beyond what was authorized. This limitation was always too narrow
in scope because the authorization not only permitted interrogation
methods in violation of US and international law, but also appear to have
been designed specifically to create a legal escape hatch for what would
otherwise be the illegal use of torture.”>

Human Rights Watch were also critical of the failure of the investigative team to
conduct interviews of alleged torture victims.*® This criticism was shared by the

41ibid. See also, White House, ‘Statement of President Barack Obama on Release of OLC
Memos’ (White House, 16 April 2009) <https://obamawhitehouse.archives.gov/the-press-
office/statement-president-barack-obama-release-olc-memos> (Last accessed 15 May 2021)
42 United States Department of Justice, ‘Statement of Attorney General Eric Holder on Closure
of Investigation into the Interrogation of Certain Detainees’ (United States Department of
Justice, 30 August 2012) <https://www.justice.gov/opa/pr/statement-attorney-general-eric-
holder-closure-investigation-interrogation-certain-detainees> (Last accessed 15 May 2021)
43 White House, ‘Press Conference by the President’ (White House, 1 August 2014)
<https://obamawhitehouse.archives.gov/the-press-office/2014/08/01/press-conference-
president> (Last accessed 15 May 2021)

44 Amnesty International, ‘USA Crimes and Impunity’ (Amnesty International, April 2015)
<https://www.amnesty.org/download/Documents/AMR5114322015ENGLISH.PDF> (Last
accessed 15 May 2021), 14

4 Human Rights Watch, ‘No More Excuses: A Roadmap to Justice for CIA Torture’ (Human
Rights Watch, 1 December 2015)
<https://www.hrw.org/sites/default/files/report_pdf/us1215web.pdf> (Last accessed 15 May
2021), 27

46 ibid 27-28
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United Nations Committee Against Torture.*” Additionally, Sanders states of the
lack of action resulting from the Holder review that ‘While reflecting a failure of
political will, the cover of plausible legality helped facilitate this limited scope of

recrimination.’#®

The move not to conduct prosecutions was, however, welcomed by some. For
example, after the release of the Senate Intelligence Committee’s Report on the
CIA Detention 