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Abstract

This thesis is an investigation into several proposed ways of increasing the supply
of organs for transplantation purposes. It starts from a consideration of two sorts of

donors which are already In use: humans declared dead according to brain-based

criteria and nonhuman animals.

In the first chapter | attempt to provide a theoretical underpinning for the brainstem

criterion of brain death. | also criticise certain rival theories.

In the second chapter | consider what constraints govern what we may do to the
newly dead body — the fact that someone is dead does not mean we may treat their
corpse as we please. | consider Professor John Harris’ strong ‘opting out’ policy,
and argue against it. | briefly discuss other alternatives to the UK’s present ‘opting
in” system — ‘presumed consent’ and ‘required request’. And | consider the
problems generated by the proposed use as donors of another category of human

cadaver — people declared dead according to cardiorespiratory criteria.

The third chapter is an investigation into xenotransplantation — the use of organs
from nonhuman animals. | argue that using animals ‘just because’ they are animals
Is ethically indefensible. Instead | attempt to justify the killing of (some) animals as
organ donors on the grounds that their interest in continued life is weaker than that

of a human. But this has some counterintuitive implications concerning arational

members of our species.

In the final chapter | discuss the possible use of the ‘worst off’ category of arational
humans — the permanently and irreversibly unconscious. | argue that we have
moral obligations to these people which do not stem only from a consideration of
their interest in lite. However, | think that we may use such people as donors under
specialised conditions: if we are as certain as we can be that they are irreversibly
unconscious, If their family (and ideally the donor too) have requested it, and so

long as it can be done without distress to the public. Under no other circumstances

do | think humans ought to be killed for organs.
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Introduction

Does the plight of those with organ failure
justify the implementation of stronger
policies of organ procurement?

In writing this piece | implicitly assume that it is morally permissible, under some
circumstances, for redistribution of organs to take place between some kinds of
donors and those in need of organs, for the benefit of the latter. The fact that
transplantation of organs takes place so frequently in medical centres around the
world suggests that the medical community also, in general, thinks of organ
transplantation as being permissible under certain circumstances. Therefore | offer

no arguments to support the practice considered as a whole.

Increasing the number of organs available would be enormously beneficial to the
6107 patients on the waiting list for kidneys, 160 for livers, 113 for hearts, 74 for
heart and lung, 243 for lungs, 116 for combined kidney and pancreas and 29 for
pancreas-only (UK figures at December 31st 20011.2). Indeed as there are no
current long term treatments for severe liver and heart failure, an organ transplant

ofters the only chance of survival in the medium to long term for patients awaiting

these organs.

If we are to save or improve the lives of people with end stage organ disease it Is
necessary to increase the number of organs available for transplant. In February
2001 the British Health Secretary, Alan Milburn, promised to spend three million
pounds increasing the number of organ donors. He also pledged to increase the
kidney transplant rate by 100%. This was to be done by raising the pubilic
awareness of the cadaveric donor scheme by the inclusion of donor card application
with credit cards etc. Yet it seems unlikely that this strategy will suffice: the number
of people entering waiting lists for organs increases year on year whereas the
incidence of people suffering the sort of injuries and ilinesses that render them

suitable (physically) to be considered as donors is showing a slight downturn,



although numbers have remained static for the last two years. There were 876
cadaveric donors in the UK in 1992 and over 800 annually for the next five years.
However donor number fell to 757 per annum in 1998 and have remained below
800 for every year since then. In 2001, the last year for which data is currently

avallable, there were 777 donors. By contrast there were 5124 patients on the

general waiting list (for all organ types) in 1992 while in 2001 there were 6842.3

Disclaimers

It Is without doubt the case that organ transplants save lives and, unfortunately, it is
also the case that many people currently die who could be saved by a transplant. In
this piece of writing | employ the simplifying assumption of referring to all
transplants as being ‘lifesaving’. In fact this is not the case. Renal transplants, for
example, are better described as improving patients’ quality of life. Although a renal
transplant will increase the probable life expectancy of a recipient compared to
remaining on renal replacement therapy (dialysis), neither form of treatment for
renal failure is likely to provide a normal lifespan. Nor can a renal transplant be said
to be the only way to save a patient from immediate death: dialysis, combined with
a regimen of blood pressure control, fluid management, and medications to
maintain haemoglobin levels and control calcium loss can extend, often by many
years, the life of a patient whose kidneys have failed. As a rough guide, it is
estimated at the transplant centre in which | work that a patient with a functioning

Kidney graft has an 80% chance of surviving for 10 years. A patient on dialysis has

a 20% chance of surviving for that period of time.

Hearts, lungs and livers are more clear cut cases of lifesaving transplants: in most
cases patients reaching ‘end stage’ disease of these organs will die within a period
of few days to a few months without a transplant (the times vary according to the
organ failing and to the adequacy of replacement therapies). However, for
simplicity, | will refer to the practice of transplantation as being ‘lifesaving

throughout this piece of writing. This will not affect the arguments which follow.

Throughout this work | also follow customary medical usage in referring to the

creatures used as organ sources as donors, without employing scare quotes. The



reader ought not to take this to mean that | believe nonhuman animals or dead or
irreversibly unconscious humans who have not previously expressed an opinion to
be capable of giving informed consent to be so used (even if they were willing).
There seem few alternatives to the term ‘donor’: ‘giver’ or ‘benefactor’ both carry the
same air of voluntariness as ‘donor’ and ‘source’ sounds, to my ear, too coldly
clinical — | worry that if we start to think of donors as being ‘sources of organs’ we
are in danger of ceasing to see them as creatures with interests and moral status. |

apologise in advance if my use of the term ‘donor’ grates with the reader — it seems

to me to irritate less than the alternatives.

In this thesis | rely on several assumptions that are not argued for. In chapter two |
as good as assume that ‘the right’ has primacy over ‘the good’ — | do not present a
full case for the claim. In chapter three | present a less than full case for my belief
that it is morally permissible to use nonhuman animals for medical purposes. This
is despite my also not fully justified belief that relevantly similar animal and human
interests should be treated equally — | present a ‘presumption in favour of equal
consideration’. And finally, | assume in both chapters three and four that at least
one of the things that is objectionable about death is that it deprives people of future
satisfactions and cuts short plans and projects. Readers should not infer that | think

that this is the only thing that is objectionable about death.

What sort of donors do | consider?

The fact that organs are sometimes given to those whose own organs are failing
raises the question of what doctors should be entitied to do in order to procure
organs for their patients. There are many creatures in the world, both human and
otherwise, from whom it would be physically possible to remove organs for the
benefit of others (usually, but not exclusively humans). In the case of kidneys, ‘split
livers’, single lungs and corneas this need not involve the death of the donor.
However a typical cadaveric donor may provide two kidneys, a liver, a heart or heart
valves (which may be given to more than one person), a pancreas, two corneas,
skin (for burns patients) and bone marrow (for leukaemia sufferers). It is clear that

many more people may be helped by a dead donor than by one whose life we wish

to preserve.



The discussion of possible donors which | offer in this piece of writing may be
criticised for considering only certain categories of potential donors from among all
those who have physically suitable organs. | do not, for instance, consider the
possibility of forcibly removing one of a paired organ from convicted murderers; a
position which a more cunning philosopher than | could perhaps argue for (along
the lines of ‘he who maliciously takes a life must give back something to save a
life’). | also do not consider John Harris’ ‘Survival Lottery’ idea: under which a
healthy person could be killed if two or more people could thus be saved by his
organs.? | limit the possible donor categories as | do because | wish this piece to be
of interest not just as a work of academic philosophy but in practical terms to those
who make the policies which govern organ procurement. For this reason | take as
my starting points in chapters one and three two groups of donors which are already
used: brain dead cadavers and nonhuman animals. (The latter are not presently
used as whole-organ donors to humans, however pigs are used as donors of heart
valves and pancreatic islet cells to humans, many species of mammal are used In
preclinical trials and some (again pigs alone, to the best of my knowledge) are being
genetically modified in preparation for use in humans.) | proceed from a
consideration of these groups whom, | think, it is safe to assume are currently
considered (rightly or wrongly) to be relatively ethically uncontroversial to other

groups of possible donors whom | believe to be relevantly similar.

Theoretical underpinnings

For the same practical reasons | strongly desire that my theory achieves reflective
equilibrium — that it accords as nearly as possible with common sense. For all
organ donors but especially for the most emotive category, dead human beings, it
has always been important for those who excise organs to do so in a manner which
is open to public scrutiny and defendable against criticism. In the light of the recent
‘organ retention’ scandals at British hospitals (which, although the organs were not
taken for transplant nonetheless had a significant negative impact on public
perceptions of the work of transplant teams) it is even more important. Thus my
proposals are limited to those that could, | hope, one day become practice. That is

to say, | generally limit myself to considering ideas which could be made acceptable



to the public.

I must note finally, before beginning, that | fail to set out (or indeed to have) a
formed moral theory which governs my thinking in this piece. This is partially due to
word-limit constraints: this essay is supposed to be an exercise in applied ethics

and not in normative ethics. Suffice it to say | am not a Contractualist, a

Deontologist or a Ultilitarian, although | recognise that there are circumstances

under which the appeal to a social contract, to ‘the right' and to consequences all

carry weight.



Notes and references

1. http://www.uktransplant.org.uk/statistics/general_statistics/
walting_list 2000_2001.htm

2. The pancreas-only figures shown here are far from being a true
reflection of the number of diabetics who could, in fact, be made insulin-
Independent with a transplant. Rather, the people on the waiting list
tend to be those diabetics who are already known to transplant teams
having received a previous renal transplant. (Renal failure is one of the
complications of uncontrolled diabetes.) The figures are also skewed by
the fact that pancreas transplantation is in its infancy compared to that of
other organs.

3. http://www.uktransplant.org.uk/statistics/general_statistics/
cadaveric_donors_and_transplants_1992_2001.htm

4. |t should be noted that Harris himself describes the lottery idea as a

‘hypothesis’ and not as a serious proposal for organ donation. See

Harris (1995), p222.



Chapter One

The determination of death: concepts and
criteria

Under what circumstances is it ethically defensible to remove organs from human
beings and other animals for transplantation purposes? Since the first renal
transplants of the 1950s this question has been hotly debated by ethicists, lawyers,
public policy makers and the medical profession. However, at the beginning of the

twenty-first century, the range of possible answers has expanded, which has made

It imperative that we formulate our answers to these questions carefully.

In the first section of this work | intend to concentrate on the seemingly most
plausible and least ethically problematic answer: that we can remove transplantable
organs from human beings if they are dead. This does not mean that | believe
organ removal to be ethically permissible ‘if and only if something is dead;
throughout this work | intend to discuss whether death is necessary, sufficient, both
or neither for the ethical excision of organs. In fact | do not believe that death is
either necessary or sufficient for the ethical removal of organs for transplantation.
In chapter two | attempt a philosophical underpinning for the claim that, even after a
being has been declared dead, there are other ethical issues to consider before
removing organs; in chapter three | discuss the killing of hon human animals for
their organs and in the fourth chapter | shall argue that donation from a living,
irreversibly unconscious, human donor, under certain specialised circumstances,
may be acceptable. However, if it is ethically permissible to remove organs at all,
removing them from the dead, on first appearance at least, seems to involve fewer
ethical problems than removing them from the living. Exploring this category of
donor first is appropriate as human ‘brain dead’ cadavers have historically been the

major source of organs for transplant.

Yet this seemingly relatively unproblematic suggestion in fact ushers in a host of

questions, the most hotly debated of which runs as follows; “under what



circumstances can we declare someone (or something) to be dead?” This question
and my attempt to answer it will occupy the first chapter of this work. In addition to
Deing an interesting metaphysical question it has immense practical importance in
the field of organ transplantation; if we think it permissible to remove organs for
transplant from the dead we wish to know when it is along the process of dying that
a person becomes dead. For the purposes of organ donation we require only a
criterion of death. In other words we need to know only which clinical features are
Indicative of death and how these can be reliably detected. However in order to
justify my criteria | must examine the further question of which features (clinical,

spiritual or otherwise) can be said to be constitutive of death. This question must be

addressed If my criteria are to have defensible conceptual underpinnings.

Questions about death

Death is an extremely slippery concept, about which several different types of
questions are regularly asked. These may take the form of metaphysical questions
("what makes it true that a formerly living person has become dead?"),
epistemological questions (“by what criteria can we know that someone has
become dead?”) and clinical questions about testing (“what tests are appropriate for
determining that someone has died?”).! Unfortunately, questions of the first sor,
concerning the analysis of the concept of death, are frequently muddied with
questions of the second sort (which are, confusingly, often proposed as searches
for the ‘definition’ of death). It is vitally important to distinguish between these two

very different questions if | am to clearly delimit the scope of my project.

The need for a criterion

At a recent symposium on organ transplantation which | attended, one of the
speakers, a distinguished liver transplanter, talked of his dismay when, having
achieved a technically perfect transplant of a liver into a woman dying of acute
hepatic failure, he discovered that she was, In fact, brainstem dead, and had been
so at the time of the transplant. Because we wish to avoid mistakes like these, and
for other moral, legal and social reasons, we wish to know when someone is dead.

For example, we assume that living people have certain interests (and perhaps



rights) that the dead do not, such as interest in not being caused pain. And respect
for the living takes a radically different form to respect for the dead. In law, certain
things may be done to a corpse which it is illegal to do to a living person (usually
because they will cause death or serious injury). Burial and cremation are the most
common examples but | am more Iinterested in the removal of organs and in
nontherapeutic medical interventions for the purpose of organ procurement. Both of
these acts constitute battery if performed on a living person but both may be
permissible after death, under appropriate circumstances (| will have more to say on
this in chapter two). Murder charges may be proven or thrown out depending upon
whether we believe that the accused’'s act was what caused death. (David Lamb
cites an interesting case of a trial in the early days of organ transplantation of a man
accused of killing another man by shooting him in the head. His defence counsel
claimed that the cause of the victim’s death was not in fact the bullet in his brain but

the later excision of several of his vital organs by transplant surgeons.)

From a purely practical perspective there are certain behaviours which are
appropriate when faced with a living human being which are not when we face a
dead person. (There is a (probably apocryphal) story about a student nurse
working in a terminal care ward. One of the patients died and a few minutes later
the relatives arrived. The ward sister told the trainee to go into the patient's room
and make her look ‘natural’ before the relatives went in. The student propped the
patient up in bed, placed her spectacles on her nose and put a newspaper in her
hand.) Other practical considerations show the need for a clear elucidation of
criteria for declaring death: it is widely (although not universally perhaps) agreed
that we would not wish to give a treatment the administration of which not only
cannot improve the patient’s condition but prolongs an existence meaningless to the
patient. A desire not to prolong the suffering of relatives and the need for resources
to be conserved to be spent on the living also affect our choice. It is important also
that the general public have faith in the medical judgement that death has occurred
if they are to trust physicians to treat their everyday maladies. And the feelings of
medical staff must be taken into account. | recently overhead an intensive care
specialist talking about her revulsion at being forced by a brain-dead patient’s family

to ventilate him until his heart stopped: "he was rotting away” she said.
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Criterion and definition

For all these reasons and more, we need some indicator (or indicators) of death
such that someone is dead if and only if he or she displays this criterion. However,
as Fred Feldman2 notes, no matter how good a criterion might be for determining
that death has occurred, it is not to be confused with an analysis of the concept of
death, of what it means to be dead. A point which | shall discuss in more detail
below Is that a criterion of human death need have no relevance to nonhuman
biological beings such as racoons, gerbils and large root vegetables. Yet I, at least,
would still like to think of the concept of death as one that applies universally to all
biological beings — | do not think that there is one form of death for humans, another

or several others for the rest of the animal kingdom and still others for plants.

A criterion of human death does not offer any insights into the nature of death; it
merely helps us to determine when death has arrived. |t is proposed as a practical
tool — as such it is successful if enough people adopt it. It may be superseded or
require revision if advances in medical technology bring to light a new or better
criterion: an obvious example of this is the ‘heart-lung’ definition of human death
which, for many years was accepted as the only criterion of death until advances in
resuscitative and intensive care technology meant that people whose hearts had
stopped could be revived, and that other people appeared to be dead even though
their hearts and lungs continued to function. A criterion may be useful even if
counterexamples exist. The analysis of human death (of what it means for humans
to die) on the other hand “does not purport to be useful. It is not intended as a
solution to any practical problem. Success for an analysis is measured by the
extent to which it serves to enlighten us about the nature of death itself’.3 An
analysis of death must apply equally to anything that can die, and, if true, is

necessarily true and true for all time, even if no-one adopts it.

It is obvious that a further distinction needs to be introduced here. In order to
formulate a usetul criterion of human death, | must examine what an analysis of the
meaning of death would consist of. In attempting to provide an adequate set of
epistemological features to determine when death has occurred one is forced to ask

the further question "what makes it the case that these particular clinical features
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are indicative of death?” And in a world where different sets of clinical features (with
different underlying concepts) are proposed to mark death’s occurrence the need to
critically examine these concepts becomes urgent. My biological account of death
IS at odds with other broadly ‘biological’ definitions, such as Martyn Evans’ ‘heart-
lung’ definition (1996). However, it is also in opposition to other proposed
definitions of death. In particular | wish to criticise that collection of ‘ontological
theories which turn on the notion of the “conditions of existence of persons”,4 such
as that of Michael Green and Daniel Wikler and of Karen Grandstand Gervais. Itis
vitally important for a clear understanding of the problem to be aware that, although
| disagree quite vigorously with some of the other biological arguments available,
the differences between my position and theirs are trivial compared to the gulf
between the set of broadly biological analyses of death, and the ontological or moral
analyses which | shall be discussing. In other words the difference between myself

and the other biological-based theorists exists at the criteriological and not the

conceptual level.

Thus, although | wish to examine the concepts of death underlying the various
different proposed criteria for death, | must also examine the nature of the concept
of human death. | will sketch my analysis of the concept later in this chapter,
however, | suspect that | will be unable to provide a full analysis without devoting
the entirety of this work to the problem (and quite possibly, not even then). If my
argument is the weaker for resting on assumptions that remain partially unexamined
then so be it. My limited aim in this chapter is to describe and criticise competing
criteria of death, together with their conceptual underpinnings, before setting out my
own brief analysis and criteria. Before | begin this task however, | must brietfly

explain why it is that advances in technology have occasioned the need to choose

between competing analyses of death.

Death as a process

Until the twentieth century the conceptual vagueness surrounding the notion of
death mattered little; diagnosing death was a relatively uncontroversial matter.
Death, whether in the torm of the permanent cessation of cardio-respiratory

capacity, the death of the brain or some subset thereof, or more esoteric concepts
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such as the loss of the ‘breath of life’, or ‘the departure of the soul from the body’,
was an event of fairly brief duration which could be tested for by listening for an
absence of heart sounds or checking that breathing had ceased. It should be noted
that, even before the introduction of resuscitative techniques and mechanical
ventilation, the declaration of death involved what Gervais calls ‘a decision of
significance’ — “a decision that there is a certain feature (or cluster of features)
whose permanent absence constitutes the death of that person”.5 Let us consider
an example. A man suffers a huge myocardial infarction. His heart irreversibly
ceases to beat. Soon afterwards, he loses consciousness. Because his heart is no
longer working, oxygenated blood is no longer transported to his brain or other
organ systems and waste gases are not brought to the lungs for removal. After
around five minutes the cerebral hemispheres of his brain have been irreparably
damaged by anoxia — he can never regain consciousness. Some minutes later his
brainstem also succumbs. Trained medical staff arrive on the scene but decide that
he has been ‘down’ too long to make resuscitation worthwhile. However, many of
this man’s organs remain viable, his kidneys for example can survive without
oxygen for up to forty eight hours if quickly excised and correctly preserved. His
corneas remain perfectly usable for a number of days. Some cells with a low
oxygen requirement remain viable for weeks after the original cardiac event. His
hair and nails will continue to grow for weeks if not months. Biological activity is still

discernible in his body until total putrefaction has taken place. The big question is:

at what point did death occur?

We may know all the medical facts pertaining to the process of deterioration in this
unfortunate man’'s body. However, we are able to ask the further question “at what
point in this process of deterioration did the man become dead?” Was it when his
heart stopped? Was it when he lost consciousness for the last time? When the
capacity for consciousness was Irreversibly lost? Perhaps it was when he lost the
capacity to regulate his bodily processes? Or was it when his life was deemed to
be ‘not salvageable’ by the medical staff in charge of his resuscitation?® Once the
fatal process of events had been set in motion, whether by the cessation of the
heart, or by damage to the brain, the other vital processes soon followed. Under
these circumstances, when the different proposed features which mark that death

has come occur close together, it is not necessary to argue about which of the
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proposed underlying analyses of death are correct.

However, the development of advanced resuscitative techniques and the availability
of intensive care necessitated a redefinition as the technological leaps involved
caused a ‘splitting’ of the notion of death. A heart, once stopped, could be restarted,
breathing and blood pressure could be maintained artificially, and intensive care
units started to produce patients who, although permanently unconscious, had
regained the capacity for spontaneous respiration. To quote Gervais “We have a
conceptual problem to resolve, then, when it is no longer possible to live with a
plurality of meanings or an unclarity of meaning attached to a particular concept”.”
Conceptual lack of clarity is tolerable in some situations (for example, it may not
matter if | live my life believing whales to be fish rather than mammals (so long as |
do not make my living as a marine biologist)), but in the case of something of such
iImmense practical importance as the nature of human death unclarity can no longer
be tolerated once the splitting up of the process of dying over hours and days forces
us to question what it is that constitutes death. (Although it is important to note that
while advances in technology necessitate our re-examining our concept of death

they do not create the vagueness, they simply reveal the confusion that has always

been present.)

So it is important to examine our analysis of death in order to provide criteria for
declaring death to have occurred which are both useful and plausible. However,
this raises the further problem of why the question of the nature of death is a
philosophical question? Is it not a task more suited to physicians or lawyers to lay
down the necessary and sufficient characteristics of human death? The question is
philosophical rather than medical or legal as although physicians may show, for
example, that a person exhibits an inability to spontaneously control their own
internal milieu when tested, and although testing positive Is a reliable indicator that
death has occurred, the judgement that such an inability is constitutive of death
goes beyond medical authority. Whether a patient is to be classed as alive or dead
rests on our concepts of life and death. As David Lamb states “the concept of death
cannot be exclusively determined by medical criteria. This is because it is related to
more general philosophical beliefs concerning the meaning of life and death”.8

(Even if one disputes this, to claim that the determination of the nature of death is
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primarily a medical task is to adopt a philosophical position on the matter (albeit a

possibly incoherent one), namely that it is empirically decidable.)

Death as a biological concept

| must make it clear that the concept of death which | propose to examine is a
biological concept — that is to say | believe that there is some concept of death as
the cessation of biological processes which applies to all living beings. According to
a variety of closely related theories which | shall later loosely group under the
heading of ‘higher brain’ based positions, the irreversible loss of consciousness or
of ‘personal identity’ is necessary and sufficient to count as the death of a human
being. It follows from such definitions, the latter especially, that the death of a
human being must be a radically different thing to the death of other animals: faced
with an irreversibly unconscious human being and an irreversibly unconscious dog
an adherent of one of the above sort of theories must be prepared to hold that,
whilst the dog lives, the human is dead. | shall arque below that this conclusion is
absurd and that a biological definition of death is correct — ultimately, however, |

may be unable to prove that there is not a ‘personal’ concept of death which applies

to human beings alone.

Which functions, according to our biological concept of death, are so important that
their loss leads us to say that the organism as a whole Is dead? Becker defines it
thus: “a human organism is dead when, tfor whatever reason, the system of those
reciprocally dependent processes which assimilate oxygen, metabolise food,
eliminate wastes, and keep the organism In relative homeostasis are arrested in a
way which the organism itself cannot reverse. lt is the confluence of these and only
these conditions which could possibly define organic death, given the nature of
human organic function”.® | think that this definition is not wholly satisfactory — it
does not meet the ‘no counterexamples’ stipulation mentioned above. For example,
a being undergoing cryogenic freezing may fulfil all the conditions of Becker’s
definition, and yet still be returned to life after a period of suspended animation.
Similarly, a sufferer of Guillaime-Barre syndrome may temporarily lose the capacity
to breathe and be unable to remedy this problem themselves. However such a

person is likely to remain fully conscious, and, so long as their breathing is taken
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over by a machine for a short while, should soon return to full spontaneous
functioning. However, | think that something like Becker’s definition must be correct
— for, working within a biological framework, we must agree that some parts of an
organism may die without causing the death of the organism as such. Tonsils,
appendixes, and assorted other organs may be removed such that not a single one
of the cells which constitute that organ remains functioning, without this causing any
(lasting) harm to the organism considered as a whole (indeed the removal of an
aberrant appendix is positively beneficial as leaving it in situ may cost the organism
its life). It is also the case that organisms are able to survive the loss of functions

necessary for their continued existence as long as these functions are replaced by

artefacts; some banal examples being iron lungs and renal dialysis.

Control systems

We need here to enter the realms of ‘general systems theory’, in order to introduce
the concept of a ‘critical system’, the death of which is equivalent to the death of the
organism ‘as a whole’. Organisms are examples of ‘open systems’. An open
system may be defined as a nonstatic system which exchanges both matter and
energy with the environment but tends towards a steady state by keeping entropy to
a minimum (‘entropy’ may be defined as a measure of disorganisation). In other
words, an open system, such as a living thing, maintains itself in a quasi-steady

state by means of the continual import and export of material to and from the

environment.

Ludwig Von Bertalanfty puts it this way:

The character of the organism as a system in a steady (or rather
quasi-steady) state is one of its primary criteria. In a general way,
the fundamental phenomena of life can be considered as
consequences of this fact. Considering the organism over a
shorter span of time, it appears as a configuration maintained in a
steady state by the exchange of components... Superimposed on
the steady state are smaller process waves of basically two kinds.
First there are periodic processes originating in the system itself

and hence autonomic (eg automatic movements of the organs of
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respiration, circulation, and digestion; automatic-rhythmic electrical
activities of nerve-centres and the brain supposedly resulting from
rhythmic chemical discharges; automatic movements of the
organism as a whole). Secondly, the organism reacts to temporary
changes in environment, to ‘stimuli’, with reversible fluctuations of
its steady state. This is the group of processes caused by
changes of external conditions and hence heteronomic subsumed
In physiology of excitation. They can be considered as temporary
disturbances of the steady state from which the organism returns

to "equilibrium’, to the equal flow of the steady state.10

Open systems contain internal mechanisms which operate on the energy and
matter entering and leaving the system to lower the amount of entropy, which
causes the system to become more organised while the environment becomes
disorganised. The ‘control system’ is this reciprocal system of internal mechanisms.
To return to Becker for a moment; his definition of death stated that “a human
organism Is dead when ... the system of those reciprocally dependent processes
which assimilate oxygen, metabolise food, eliminate wastes, and keep the organism
In relative homeostasis are arrested in a way which the organism itself cannot
reverse”.1  The central notion here is that of the functioning body as a system.
When the control system, in vitue of its network of complex biofeedback
mechanisms, detects a change in one of the many regulatory systems of the body
(whether caused by stimuli from without, or by internal process waves), it causes
appropriate changes in other mechanisms in order to maintain equilibrium. As a
pair of examples among the many thousands available; in humans, the control
system causes peripheral blood vessels to dilate, pores to open and sweat to be
produced in the presence of a rising internal body temperature; in plants the control
system causes the petals of flowers to turn towards the sun. The notions of a
thermostat or the Watt steam governor may prove helpful here. This latter is
equipped with a rudimentary device which measures the discrepancy between the
way things currently are and the ‘optimum’ state. It then acts in such a way as to
bring about the desired state. The machine is manufactured in such a way that the
greater the discrepancy, the harder It works. Thus the machine automatically tends

to reduce the discrepancy and may come to rest if the ‘desired state’ is reached.
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The Watt governor consists of a pair of balls which are whirled
round by a steam engine. Each ball is on the end of a hinged arm.
The faster the balls fly round, the more does centrifugal force push
the arms towards a horizontal position, this tendency being
resisted by gravity. The arms are connected to the steam valve
feeding the engine, in such a way that the steam tends to be shut
off when the arms approach the horizontal position. So, if the
engine goes too fast, some of its steam will be shut off, and it will
tend to slow down. If it slows down too much, more steam will

automatically be fed to it by the valve, and it will speed up again.

From Richard Dawkins, “The Selfish Gene”.12

In simple organisms almost the whole system is the control system. More complex
organisms develop specific structures to create a master control system

superseding all subsidiary structures. In human beings the brain is the control

system.

Caution is required here; all | wish to say is that if we are searching for a biological
analysis of the concept of death it seems that the sort of thing we are looking for Is
something like the definition offered by Becker, for the reasons outlined above. |
think that Becker’s definition utilises the concept of control or critical systems
although he does not explicitly recognise it. | further think that all biological beings

have some form of critical system, the loss of which constitutes the death of that

being.

However, the use of the brain as the critical system in humankind is criterial rather
than definitive: brain death is indicative of death, but does not itself constitute death.
Had evolution progressed otherwise perhaps human life could have been based
around some complex process of photosynthesis in the manner of the humanoid
plant Zhaan in the television series ‘Farscape’. And, although our best medical
knowledge certainly seems to indicate that the brain is indeed the control system in

man it could be that, just as the old heart-lung criteria of death were superseded by
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brain death, in the future brain-based criteria are ousted in favour of better
(because more reliable) criteria; perhaps it may transpire that the human brain is in
fact regulated and organised by activity in the soul which can only be measured
using futuristic technology. For this reason, it is no objection to the use of brain-
based biological criteria of human death to point out that plants and trees do not
have brains, although they are clearly biological organisms which die in a relevantly
similar way to the way humans die. It is sufficient to note that the same concept of
death applies to all biological beings; roughly, the irreversible (or usually
irreversible, barring extreme cases involving the use of cryogenic technology and

the like) loss of the interdependent regulatory processes which together prevent the

organism from disintegrating.

Becker believes that some biological functions can be mechanically replaced
without the organism therefore being classified as ‘dead’; | agree with him on this
point. Certainly, people may be dependent upon artefacts to replace some (or
many) of their vital processes without which they would undoubtedly die rapidly,
without thus qualifying as being ‘dead’. It must be noted that Becker’'s position
seems a little muddled at this point: he stipulates both that for death to have
occurred organic functioning must have ceased in a way in which the organism
cannot reverse, and that an organism still qualifies as ‘alive’ so long as ‘functions
necessary to survival are replaced by artefacts. It is surely the case, though, that
when someone has irreversibly lost the capacity to respire spontaneously and is
maintained on a ventilator, this is an example of a cessation of spontaneous organic
functioning which the unfortunate victim cannot reverse. This does not count as a
point against a ‘critical system’ biologically-based concept of death however. In
order for a biological organism to count as ‘dead’ it is necessary and sufficient that
that being’s critical system has irreversibly ceased to function spontaneously. My
position requires only the cessation of spontaneous organic functioning; in a
moment | shall elaborate on why | believe this to be the correct approach. Further,
my concept of death encompasses those (currently science fiction) situations in
which all the functions of the critical system may be replaced by artefacts. In order
to more clearly elucidate what this means, it is time to present in a little more detail

my case for claiming that, In humans, the brain is the critical system.
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The brain as a ‘critical system’

Currently, none of the functions of the brain that are deemed important to my or to
other people’s concepts of death (such as vegetative functions and the capacity for
and content of consciousness), can be adequately artificially reproduced. Whilst |
am interested in the question of whether consciousness could ever exist in an
artificial brain, the majority of the literature on this subject tends to concentrate on
the autonomic processes, and so | shall largely restrict my enquiries here to the
question of whether it is necessary for these so-called ‘vegetative’ functions of the
brain to be ‘spontaneously’ produced and not the result of human artifice in order for
a person to be considered ‘alive’. However, part of the human critical system, at
least, consists of what Von Bertalanffy calls “heteronomic processes subsumed in
the physiology of excitation”, ie the organism’s response to the environment.
Although this is a very reductionist way of viewing the importance of consciousness
to human mental life it provides the basis of my argument that the claims of some
commentators that life support technology is able to completely replace the human
brain as the body’s ‘control system’ are flawed: current medical technology does not

even begin to address the issue of replacing the organism’s sensory processes and

responses to the environment.

| have argued that the critical system in man is the brain, as this organ not only
controls man’s ability to unconsciously regulate all the interrelated systems which
prevent the bodily system from becoming chaotic, but also forms the seat of his
responses to the environment. However, from this point a further problem arises:
what constitutes the death of the brain? Given that a system is composed of
smaller systems, critics are entitled to enquire just what constitutes the critical
system of the critical system (for example, see Martyn Evans, 1995). It is my belief
that an area of the lower brain known as the brainstem is this critical system, as it
forms the anatomical substratum of the capacities for both integrative and

conscious activity.
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The ‘critical system of the critical system’

Brainstem criteria for human death, as tested for in ITUs in this country, consists in
two main features: the irreversible loss of the capacity for consciousness and the
irreversible loss of the capacity to breathe spontaneously. These properties do not
exhaust the notion of a critical system, there are many other regulatory mechanisms
which can be lost, however they are probably the most simple to diagnose, and fit
neatly with folk beliefs of death as the ‘departure of the soul from the body’ and as
the ‘loss of the breath of life’. There are good reasons for excluding some other
functions of the brain (most notably the content of consciousness; beliefs, desires
and a host of other mental states, as (loosely) located in the cerebral hemispheres)
from the critical system: without exception, patients who have been correctly
diagnosed as brainstem dead proceed to circulatory collapse, even when
electroencephalographic activity was detectable elsewhere in the brain at the time
of diagnosis.’3 Of course, this argument is open to the response, by those who do
not accept brainstem criteria, that even if every patient diagnosed as brainstem
death goes on to develop asystole, this does not provide evidence to support the
contention that human death occurs at the moment brainstem death develops.
Rather, according to these critics, it shows that brainstem death is an infallible
prognostic indicator that death is going to occur. Making the prediction that
someone is going to die is not the same as proving that they are already dead. |
see no way of decisively refuting this objection without merely stipulating that
pbrainstem death is death; it has been propounded both by those who share a
biological concept of death, but wish to advocate different criteria (such as a heart-
lung based collection), and by those whose concept of death is opposed to the
biological concept (such as those who wish to define human death in terms of ‘the
conditions of existence of persons’). And it is not exclusive to philosophers critical
of brainstem death, doctors also speak in these terms at times. Doctors Ben
Jameson and Stephen Bonner write “relatives need to understand that brain stem
death is an irretrievable state, with somatic death an inevitable consequence,
despite all available supportive measures”.'4 (Although to be fair to Jameson and
Bonner, | think this is a slip of the tongue rather than a belief that brainstem death is
not truly death — they also say “[relatives] need to also understand that it is a legal

definition of death in the UK".15) Fortunately, | have a second reason for delimiting
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the critical system as | do.

As | mentioned above, the lower brain contains the anatomical basis of the
‘capacity’ for consciousness; a structure known as the Ascending Reticular
Activating System which runs up the brainstem. Clinical and experimental work has
shown that lesions in this area of the brain produce irreversible unconsciousness,
even if all other brain structures are intact. Given that it is presently impossible for
this consciousness-producing element of the brain to be artificially reproduced, an
individual who has suffered this kind of damage has, in practice, irreversibly lost the
capacity for consciousness. John Searle states “when we describe something as
an unconscious intentional state, we are characterising an objective ontology In
virtue of its causal capacity to produce consciousness. But the existence of these
causal features is consistent with the fact that in any given case their causal power
may be blocked by some other interfering causes, such as psychological repression
or brain damage ... any unconscious state is the sort of thing that is in principle
accessible to consciousness”.'® Even if, as in the damaged ARAS case, a person
is unable to ever again bring any of these intentional states to consciousness, these
states must still be the sorts of things that are capable, in principle, of being brought
to consciousness. In practice, however, the irreversible loss of brainstem function
is all that is required to render the patient permanently unconscious. In principle, of
course, only the complete destruction of the cerebral hemispheres, the anatomical
locus of the content of consciousness, would be sufficient to allow us to refer to an
individual as irreversibly unconscious. So my criterion appears open to the
objection that if, in the future, it becomes possible to artificially reproduce the
function of the ARAS as the ‘on/off’ switch for consciousness, the concept of the
‘critical system of the critical system’ will have to be modified to reflect the fact that
only the complete destruction of the higher brain areas causes the irreversible loss
of consciousness. However, as | offer the brainstem theory only as a criterion of
death rather than a definition, the postulation of future technological advances does
not constitute a knock down argument against my position. Criteria, as discussed
above, are open to revision, and revisions of the sort discussed above do no harm

to the overall concept of death as the cessation of the critical system.
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Two arguments for the use of the death of the brainstem as
the criterion of biological death

My argument that the death of the brainstem at present constitutes our ‘best guess’
criterion of death takes two (related) forms. First, it is the case that, when the
brainstem is destroyed or irreversibly ceases to function (the difference is not
important for our purposes), consciousness is irretrievably lost and the homeostatic
mechanisms of the body rapidly lose integration. | argued above that this is
because, In man, the brainstem is ‘the critical system of the critical system’ — the
supreme regulator of the body. When the brainstem is lost, the remaining functions
of the body become mere ‘artefacts of vital processes’ (to use Becker’s term), and
are no more indicative of ‘continued life’ than the growth of the hair or fingernails.
This is the keystone of my argument, and | shall offer it in more detail presently.

Before doing this | wish to examine a more pragmatic answer to the question of why

we should take the death of the brainstem to be criterial of death.

The pragmatic argument

At the present time, the period for which the body of a person whose brainstem has
been irreversibly destroyed or has irreversibly ceased to function can be maintained
is severely limited; “despite the most aggressive support, the adult heart stops
within a week of brainstem death and that of a child within two weeks”.1/ It appears
that when the ‘spontaneity’ underlying the vegetative functions is irreversibly lost

asystole is the inevitable result. However, is this an unalterable fact, or merely a

product of the limitations of medical science”

As seen from the above quote, Lamb, writing in the mid-eighties, certainly believed
that, regardless of the treatment given, the body of a brain dead person could not
be maintained for more than a few days. This view is shared by other leading
contributors to this debate, such as the President’'s Commission for the Study of
Ethical Problems in Medicine8 and Korein'® who states that “no investigator ... has
presented evidence that irreversible cardiac arrest may be postponed more than a
week (exclusive of that in infants and children) and most often these final

irreversible changes occur prior to 48 and even 24 hours after brain death”.



23

However, at around the time that Lamb was writing, research was being conducted
which indicates that the development of asystole following the death of the brain is
merely a contingent fact, stemming from the inadequate replication of the functions
of the lower brain by life support technology rather than being an unalterable fact of
physiology. The most quoted study is by a team of Japanese researchers who
found that brainstem dead patients lacked an antidiuretic hormone normally made
by the brain: when the hormone was administered intravenously it became possible
to maintain the patients for an average of twenty three days after brain death
instead of the week that had been the norm.2% Singer also cites cases of brain

dead pregnant women who were able to carry their child to term as proof that “The

coordinated forces of modern intensive care medicine have replaced the role of the

brain in regulating the body” .21

Despite these great advances, the current situation is that the ‘forces of modern
intensive care medicine’ can still only imperfectly replace the vegetative functions of
the lower brain: the longest period of time for which a brain dead ex-patient has
been maintained is 201 days — hardly a lifetime.22 However it is conceivable that, in
the near future, brainstem dead ex-patients could be maintained in ITUs for long
periods, perhaps indefinitely (let us assume indefinitely in order to present the
strongest case against my position). This is of course only a possibility at the
moment and, as such, has not been addressed by the major proponents of a
brainstem definition of death (Lamb, Bartlett and Youngner and even Pallis, the
author of the intensive care doctor's handbook on the subject). However, medical
evidence demonstrates that improvements in technological, anatomical and
physiological knowledge are increasing the amount of time the bodies of brainstem
dead ex-patients can be sustained. This issue and its implications for brain death
as a criterion of death urgently needs to be addressed. The pragmatic argument
that brainstem dead patients cannot be sustained for very long may be overturned
by advances in technology, and so we need another argument to support the
contention that brainstem death criteria should retain a central place in our thinking

even if these science fiction cases become reality.
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The irrelevance of ‘artefacts of vital processes’

| should re-emphasise, at this juncture, that | believe that the biological concept of
death involves more than the presence or absence of vegetative autonomic
functions. Part of the notion of the critical system involves the organism’s ability to
respond to changes in the environment. In the case of humans, this
responsiveness has become extremely highly developed, from mere ‘sensation’ we
have developed perception, self consciousness and so on.23 Because such a
definition permits consciousness to enter the equation, some of the problems raised
by the ‘spontaneity’ issue can be avoided by my presentation of the death of the
brainstem as indicative of human death. For example | believe that my criterion
evades one of the charges brought by Josef Seifert24 who raises the question of
how to categorise those who are dependent on technology for their bodily
maintenance yet who remain conscious. Seifert states that “if this dependence (on
a ventilator) meant death, many persons who depend on dialysis, heart-machines
(sic), etc. for reasons other than brain death would likewise be dead. The question
of whether such a dependence is irreversible or not makes no difference. Would a
man whose lungs are irremediably paralysed and who remains conscious be dead
because he needs ventilation?” (See also Bartlett and Youngner'<). In the case of
human beings, the loss of the system of autonomic and heteronomic processes
entalled by the loss of the critical system takes the form of the irreversible loss of
not only vegetative functions, but of the capacity for (and, in practice, the content of)

consciousness and thus does not succumb to these objections.

The problems really arise when we consider possible future situations concerning
patients in whom the capacities for consciousness and for spontaneous autonomic
processes have been irreversibly destroyed but in whom the latter, at least, may be

mimicked by an artetfact.

With our exclusion of the possibility that these patients are victims of a deefferented
or ‘locked in’ syndrome such as described by Seifert and Bartlett and Youngner
above, the attractiveness of defining them as ‘alive’ certainly wanes. However, we
should certainly not allow our distaste for the idea of permanently maintaining these

beings to cloud our judgement concerning the definition of life and death. If it were
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possible to maintain the vegetative functions of an irreversibly unconscious person
artificially (we shall suppose indefinitely to preclude the argument that these people
are merely dying), are such patients really in any different a situation than those

who are irreversibly unconscious yet who respire etc. spontaneously? (And who

are, thus, alive.)

Seifert clearly believes that the mere fact of machine dependence is insufficient to
declare someone dead, whether the dysfunctional part is the brain or some other
vital subsystem. Similar arguments are advanced by Skegg2®, Green and Wiklers/
and Gervais?8 who ask why it is that a brainstem dead patient maintained on a
ventilator should be classed as dead. To quote Gervais, “To say that the functioning
IS no longer natural is not to answer the central question... Why should we consider
the brain-dead, respirator-driven body a corpse and not a living, mechanically
sustained patient?”. These arguments forcefully make the point that it may not
matter that the control system is lost, and that the organism no longer functions as
an integrated whole so long as the artefacts do their job. Regardiess of whether the
patient relies on a team of medical and nursing staff to make minute adjustments to
their life support systems or whether they are able to do this themselves, according
to these critics, all that matters is that it is possible to maintain the patient
indefinitely. If | wish to argue that someone in the sort of condition described above

is dead, | must justify my claim.

In perhaps the most clearly stated argument of the above sort, Green and Wikler (in
Cohen et al (1981)) argue against the unique importance of the lower brain. (In fact
they argue against the biological importance of the brain as a whole, but their
argument, in this section, refers mainly to vegetative functions.) They accept that
the brain is “the organiser, the integrator” and that “the other organs torm the work-
force regulated by its commands™9. However, they still deny the irreplaceability of
the brain, arguing that “the respirators and other life-supports which maintain body
functioning after lower brain death collectively constitute a sort of artificial lower
brain"30 — the development of a more perfect mechanical substitute is, they assert,
only a matter of time. Thus, when the job of the brainstem iIs periormed by these

artefacts, “the body’s life-system continues to function as a system”.3
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What ‘an artificial lower brain’ would entail

Interestingly, neither Green and Wikler or any other of the above authors discuss
whether their proposed technological advances would involve simply machines
which, with human input, could maintain brainstem dead patients indefinitely or
whether they propound the much more radical concept of machines which are able
to make the necessary adjustments themselves. It is vitally important to clarify the

type of position adhered to by these authors: | believe it makes the difference

between life and death.

The first of the two possible interpretations above seems to be the most plausible
interpretation of what Green and Wikler have in mind. This possibility entails
modest increases in medical knowledge and the use of technology which, although
not currently available, is not considered to be complete science fiction by those
iInvolved in such matters. It is suggested that in the relatively near future doctors
will be able to maintain a brainstem dead patient indefinitely in an ITU — in short,
aggressive support after a diagnosis of brainstem death will remove the inevitability
of the development of asystole. | am willing to accept that those functions of the
lower brain which are responsible for autonomic processes are, In principle,
amenable to replacement by artefacts. However, | would hotly contest the
suggestion that such machines would together constitute an artificial system. True,
highly trained medical and nursing staff would leap Into action every time an alarm
went off, titrating drug levels and adjusting gas pressures, but they would not
constitute an open system in the sense defined above. | think stretching the
concept of a patient’s bodily system to include other people would be unwarranted.
The system would no longer be metastable, but would consist of a variety of
discrete elements which, outside an ITU, could not support life. If this interpretation
of Green and Wikler’s claim that the ventilator, inotropes, and so on collectively
constitute a ‘sort of artificial lower brain’ is correct, | believe | would be justified in
retorting that their assertion stems from an inadequate and crudely reductionist
understanding of the functions of the lower brain. As the President's Commission
for the Study of Ethical Problems in Medicine and Biomedical and Behavioural

Research (1981) states:
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While the respirator and its associated medical techniques do
substitute for the functions of the intercostal muscles and the

diaphragm, which without neuronal stimulation from the brain

cannot function spontaneously, they cannot replace the myriad

functions of the brainstem or of the rest of the brain.32

Let me explain this a little more. Ventilation of the respiratory system in man is
controlled by a centre located in the medulla oblongata, a region of the brainstem.
This centre comprises two portions, an inspiratory and an expiratory centre.
Information concerning changes in the carbon dioxide tension in the blood is fed to
these centres from chemoreceptors in the carotid and aortic arteries. When the
level in the blood rises, impulses from the chemoreceptors stimulate the inspiratory
centre, which in turn sends impulses along the phrenic and thoracic nerves to the
Intercostal muscles and the diaphragm. The increased rate of contraction of these
bodies increases the rate of inspiration, increasing ventilation of the respiratory
surfaces and removing the excess carbon dioxide. Each inhalation and exhalation
IS minutely controlled by the brainstem. As the lungs fill and expand ‘stretch
receptors’ in their walls are stimulated and send impulses along the vagus nerve to
the expiratory centre in the medulla. This ‘switches off’ the inspiratory centre,
causing the muscles to relax and expiration to take place. The stretch receptors are
no longer stimulated, the expiratory centre is ‘switched off’, and the inspiratory
centre Is once more ‘switched on’. Inspiration takes place again.33 This method is
iIn fact one of two homeostatic mechanisms controlling respiration, a fall in the
oxygen saturation of the blood stimulates breathing in a different way. However,
this is a philosophical not a biological work and | shall not dwell on the details of this

here.

Suffice it to say, neither of the two mechanisms controlling respiration in the normal
brainstem even remotely resemble the way in which it is controlled by a ventilator in
an ITU. Positive pressure ventilators effectively consist of a large set of bellows
which force mixtures of oxygen and air (or any other gas you like) into a patient’s
lungs. The number ot respirations Is not adjusted automatically in response to a
rising carbon dioxide tension, although the change will set off an alarm to alert the

medical staff tending the machine. Nor is the switch from inspiratory to expiratory
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breath made spontaneously; it occurs simply as a result of staff setting the machine
to blow air into the lungs at a set rate. Given this, | do not believe that it is plausible

to claim that a being maintained under such circumstances continues to function as

a system.

Let us now consider the science fiction interpretation of Green and Wikler’s claim: a
machine which is able to replace all the functions of the brainstem, maintaining
equilibrium between all the various bodily processes. It is conceivable that in the
distant future, everything there is to know will be known about the functions of the
brainstem. In addition let us imagine that technological advances continue at the
current pace, and that micro-electronic engineering will continue to produce ever-
smaller and more powerful devices. Doctors faced with a brainstem dead individual
could implant a massively more complex version of the Watt governor into the
space previously occupied by the organic brainstem. Such a machine would control
and regulate all the diverse functions of the body, reacting to changes in the status
of one function by adjusting the status of one or more other functions. However,
even on this reading of Green and Wikler’'s argument, all that could be assumed is
that we are talking about the very limited case of those individuals unfortunate
enough to have permanently lost consciousness but who have been fitted with a
sophisticated mechanical artefact replacing the autonomic processes of the
brainstem. |n such a situation, the other function of the brainstem, the generation of
the capacity for consciousness Is still absent. Although the creation of a machine
which may, with assistance, maintain the autonomic essentials of human life may be
possible, it is misleading to suggest that such a machine would be fulfilling all the
roles of the brainstem, a point which Green and Wikler's account singularly fails to
address. Their notion of an artificial lower brain is very impoverished compared to

the real thing.

However, it seems that medical scientists may already have discovered a way to at
least partially replicate the consciousness-generating function of the brainstem. An
article in The Sunday Times of 1st March 1998 discusses an electronic ‘pacemaker’
which delivers electrical pulses to the brain and appears to mimic the function of the
ARAS in patients in persistent vegetative states (PVS). The report notes that “Most

PVS cases are associated with damage in the lower part of the brain which does
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not then communicate with the upper part, responsible for thinking and higher
consciousness. It seems that the pacemaker is able to bridge the gap and stimulate
the revival of higher brain functions”.34 When the electro-stimulation is active,
patients may be able to move and speak; lapsing back into unconsciousness when
the current is turned off. Of course, such technology is in its infancy; it does not
work on all patients and its creator, Francois Cohadon, professor of neurosurgery at

Bordeaux University, reports that the technique is ‘very crude’. However, such

devices are becoming a reality.

If this sort of tool could be combined with a machine which could replicate the
autonomic functions of the brainstem, then | would be prepared to call individuals
fitted with such devices ‘alive’. Such a combination would seem to meet the criteria
of an ‘open system’. (Another motive for not writing off the notion of electro-
mechanical brains as impossible is the desire to avoid the species-chauvinistic
claim that ‘living’ beings can only take carbon-based forms.) If advances of this sort
were to become a reality, then the criterion of brainstem death as human biological
death as propounded above would have to be revised or abandoned. Note
however, that this need not harm the general biological definition of death as offered
above; we would merely have to work out a new set of criteria. (Of course, if the
creation of artefacts able to take over the functions of parts of the body other than
the brain proceeded at the same pace, we may create a group of beings whose
organic body has been completely replaced, and who are, thus, immortal. Similarly,
we may need to revise the murder laws to cover cases of people maliciously
switching electricity supplies off, or removing batteries. However, a discussion of

these situations is beyond the limited scope of this thesis.)

In short, | agree with Green and Wikler that improvements in intensive care
technology may indeed allow the body of a brainstem dead individual to continue to
function indefinitely. However, except in the very specialised situation described
above | would take issue with the idea that this means that the person is still alive.
A person maintained by the discrete functions of many independent life support

engines no longer functions as a system.

Let us recap. | believe that a biological concept of human death, taking the form of
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(something like) “a human being is dead when his or her critical system irreversibly
ceases to function” is correct. Further, | believe that, in humans, the brain (and
more specifically, the brainstem) forms this critical system. | hope | have provided
an argument which justifies the claim that brain death is human death, and that |
have set out what the use of brainstem criteria would involve. However, | have not

yet made explicit why it is that | believe that a biological concept of death trumps all

other possible concepts.

An alternative concept of death

The above proposal holds that a state which does not (or certainly need not)
correspond to the comprehensive destruction of the whole brain constitutes ‘brain
death’. It is hardly surprising then that other authors have proposed different criteria
for brain death, based on the loss of other brain functions, most frequently the loss
of the ‘higher brain’ functions. Here | wish to present two arguments which may be
loosely termed ‘higher brain’ concepts of death as brain death. They pertain,
respectively, to the loss of psychological continuity or ‘personhood’ as criterial of
death, and to the permanent loss of consciousness. | wish to show how both of
these concepts, although certainly necessary in order for us to declare that death
has occurred, are not, by themselves, sufficient. | begin by examining the
ontological argument of Green and Wikler; and attempt to show why | believe that

such an account is the wrong way of looking at the nature of human death.

The argument begins as follows: “To state that an ailing patient, Jones, is still alive,
is in fact to make two claims; the second of which is usually taken for granted. One
is that the patient is alive. The other is that the patient is (remains) Jones”.3°
Further, “If we do establish that the patient, even if alive, is not Jones, and if no one
else is Jones, then we will have established that Jones does not exist. And this, of

course, establishes that Jones is dead”.3°

Something seems odd here — Green and Wikler apparently want to differentiate the
living body of Jones which may continue to exist after Jones has ceased to be (in
the sense of having lost his unique psychological characteristics) from Jones

himself. Hence, the patient may be alive but not be Jones if Jones has irreversibly
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lost his personal identity, or, more usually, Jones may cease to exist at the time the
patient (retaining Jones’ traits) dies — “The death of persons, unlike that of bodies,
regularly consists in their ceasing to exist".37 This dualism is brought out more
clearly in Green and Wikler’s discussion of beings which have never had, and which
never will have, a personal identity in this sense. Referring to anencephalic infants,
the authors note that such beings will never develop consciousness. They note that
"It does not follow from our argument that all humans lacking the substrate of
consciousness are dead... We ... need only point out that the identity criteria for the
anencephalic, never-to-become conscious infant do not involve the causal

substrates for higher level psychological continuity. The conditions for life and

existence will be those of human bodies rather than those of persons38 (my italics).

There are at least three problems with this argument. First, Green and Wikler do
not discuss what ‘the conditions of existence for human bodies’ consists in.
Perhaps they do not consider it a sufficiently interesting question to merit a
discussion. However, given that anencephalic infants are, none the less, human,
we still need an account of what it is for them to die, which Green and Wikler do not
provide. Second, we need to know why anencephalic infants die according to the
conditions of existence for human bodies whilst brainstem dead adults die
according to the conditions of existence for persons. Green and Wikler provide no
argument for this vital distinction. Third, although the authors state that the patient,
Jones, may be ‘divided up’ into Jones’ organism and Jones’ psychological
predicates; and although they further assert that, in some cases, Jones may cease
to exist while his organism continues to function, they provide no argument to
support the latter claim. Yet as long as Jones’ organism continues to exist, it is
surely open to the proponents of biological concepts of death to enquire just why
the persistence of biological activity is not relevant in a declaration of death. Green
and Wikler provide no argument to support their claim that the death of a human
being should be taken as the death of the person, yet as their position throws up the
anomalous situations of some members of the same species being said to die
according to different criteria than others merely because of a biological defect,

some supporting work is obviously needed.

Following up this point | contend that Green and Wikler’s position seems somewhat
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absurd when viewed from the perspective of evolutionary biology. Consider a
situation in which a man and a dog sustain relevantly similar injuries to the higher
areas of their brains, which causes both of them irreversibly to lose consciousness
yet be able to spontaneously control their internal milieu. According to Green and
Wikler’'s account, in such a circumstance the man would have ceased to exist
Whereas the dog, having never possessed the “causal substrates for higher level
psychological continuity”, continues to live. But, according to evolutionary theory,
the development of our cerebral hemispheres to the point at which they provide the
locus for personal identity is merely the product of evolution. Man and dog are, in
many ways, relevantly similar — the man is simply further up the phylogenetic scale
rather than on a different scale altogether. Of course, supporters of theories of the
above type could counter by stating that, although humans and dogs may be

relevantly similar in many biological ways, it is man’s greater psychological

capabilities which set him apart and mean that his death must be determined in a

way unlike the death of other biological beings. However, this Green and Wikier do

not do.3®

As noted above, ‘personal identity’, on this account, is anatomically sited in the
higher brain areas “a given person ceases to exist with the destruction of whatever
processes there are which normally underlie that person’s psychological continuity
and connectedness. We know these processes are essentially neurological, so that
irreversible cessation of upper-brain functioning constitutes the death of that
person”.40 Green and Wikler thus offer an account of human death based around
the loss of personal identity which occurs when the anatomical substratum of
consciousness, the ‘higher brain’, irreversibly ceases to function. In the case of
brain death or brain excision, “the resulting body cannot have the kind of causal

relation to earlier person-body stages which is required for the personal identity to

hold”.41

Until now, | have been using Green and Wikler’'s term “the upper (or higher) brain”
without question. In a footnote, the authors state "We will use the terms “upper” and
“lower” to designate the parts of the brain which sponsor cognitive and regulative

functions, respectively. These are not terms of the physiologist's art; it is possible
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that this neat division of brain parts is false to the facts and that some sections of
the brain are involved in both kinds of activity, but we do not see how the present
discussion would be thereby undermined”.42 The argument is undermined because
there is no clear anatomical substratum of brain death when thought of in terms of
the loss of psychological characteristics. Although a definition of death need not be
useful’ in itself, although it is not set out to solve practical problems, it serves no
purpose it we cannot derive from it criteria indicative of death’s occurrence. Without

such criteria a proposed concept is useless as it leaves the matter of declaring

death open to interpretation.

Certainly, the cerebral hemispheres and cortex seem to be the locus for most of the
features which make up a person’s psychological characteristics and confer a sense
of identity over time. Within such structures may be found most of the features
relating to human cognitive and affective capacities. However, subsumed under the
general heading of “"damage to the upper brain” are discrete conditions such as
cerebral death, which entails “irreversible destruction of both cerebral hemispheres
exclusive of the brain stem and cerebellum”, and neocortical death which entails
“the destruction of cortical neurons bilaterally while deep structures of the cerebral
hemispheres such as the thalamus and basal ganglia may be intact along with the
brain stem and cerebellum”.43 |t is not yet understood which of these structures are

essential for the possession of personal identity.

Oliver Sacks (in “An Anthropologist on Mars”), describes the case of a boy who
developed a brain tumour which had destroyed his pituitary gland, optic chiasma
and tracts and extended into both frontal lobes. In addition it had invaded the
temporal lobes and the diencephalon, or forebrain. Damage to the temporal lobe,
the seat of the memory system in man, prevents the brain from consciously
registering new events: Sacks’ unfortunate patient was unable to recall information
nresented to him only a minute previously. The tumour had also caused retrograde
amnesia, a gradual erosion of memories going back several years prior to the
development of the tumour. Sacks reports “There was not an absolutely sharp cut-
off here, but rather a temporal gradient, so that figures and events from 1966 and
1967 were fully remembered, events from 1968 anad 1969 partially or occasionally

remembered, and events after 1970 almost never remembered” .44 | think a strong
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case can be made for claiming that many of the processes which underlay this
patient’s psychological continuity and connectedness were destroyed; the patient
had no (conscious) memory of events occurring later than 1970 (Oliver Sacks was
first introduced to him in 1977). Sacks notes “whereas for the rest of us the present
IS given its meaning and depth by the past..., as well as being given potential and
tension by the future, for Greg it was flat and (in its meagre way) complete”.45> Yet
clearly the patient was not dead, indeed he possessed “a cheeriness, an

Inventiveness, a directness, an exuberance, which other patients, and indeed the

rest of us, found delightful in small doses”.46

Green and Wikler's argument depends on our acceptance of Jones as being

‘essentially an entity with psychological properties”; yet the case described above

casts doubt on their assertion that a patient “ceasing to be Jones” whilst retaining a
functioning organism is sufficient for declaring Jones to be dead. As Gervais notes,
a patient may lose his unique psychological characteristics in circumstances other
than brain death. Hence we could imagine a patient more damaged than Greg
developing total amnesia with no memory of who he was or had been. Gervais
states “We might then say that the patient has ceased to be Jones because Jones'’
psychological history has been erased, yet be unhappy with the conclusion that
Jones is dead, because some mental life remains, supported by Jones’ body.
Jones’ mental life, however impoverished or altered, is still Jones’ mental life”.47
Thus, ceasing to be Jones is a necessary condition for Jones’ death, but not a
sufficient one. Personal identity is retained so long as the patient retains the
capacity for mental life; and such identity does not require the continuation of a

particular psychological history.

Gervais’ Ontological Theory

By offering “a theory that reduces to the demand that personal identity is retained as
long as conscious functioning is retained”,*8 Gervais avoids the problems identified
above for Green and Wikler, (the facts that, firstly, we are uncomtortable with the
nrospect of identifying someone who has irreversibly lost their unique personal
identity but who remains conscious as being dead and, secondly, that no-one

seems entirely sure whereabouts in the brain the "anatomical substrate of personal
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identity” resides). Like Green and Wikler, Gervais presents a notion of human death
as brain death, with the importance of brain death stemming from its implications for
the death of the person. This is claimed to be a ‘neocortical death’ theory — "a
neocortical-death criterion is one example of a persistent-vegetative state criterion
for declaring death”.49 However, problems arise from Gervais’ rather incautious use
of the terms ‘neocortical death’ and ‘persistent vegetative state’. As David Lamb
(1990) notes “Gervais appears to equate neocortical death (a neuropathological
concept) with the persistent vegetative state (a clinical concept)”.5¢ Neocortical

death requires an isoelectric EEG — as | shall discuss in a moment, few persistently

vegetative patients meet this criterion.

Gervais presents her theory thus: “Consciousness, a necessary condition for
psychological continuity, is the sine qua non of personal existence. Since upper-
brain death results in the permanent absence of consciousness, it is the death of
the person”.>1 This proposal certainly seems to be more workable than Green and
Wikler's suggestion: indeed it incorporates the essential insight of Green and
Wikler’'s position without succumbing to many of the problems. For if a patient is
permanently unconscious one may say with certainty that he or she will have lost
his or her unique psychological characteristics. Hence, Gervais’ position evades
most of our worries concerning victims of total retrograde amnesia, senile dementia,
and suchlike, wherein the essence of the personality has been lost but the brain

retains the capacity to support consciousness.

Perhaps if Gervais had left her argument here it may have held some water
(although not much; | shall argue below why | believe that the permanent absence
of consciousness is a necessary but not a sufficient condition for, death). It does,
however, succumb to what | believe to be a fatal flaw. Gervais states “We must
think of human death not in terms of what it has in common with canine death or
feline death, but in terms of what it represents for human relationships;
abandonment of all roles, the end of all interactions, and the reconstituting of rights
and obligations. Permanent unconsciousness, whatever its basis, represents these
changes” (my italics).”¢ Gervais criticises Green and Wikler’s stipulation that the
upper brain is the only portion of the brain involved with personal identity as being

unacceptably narrow. Instead, she holds that "human death, understood as the
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death of a person, is a state in which the function of consciousness has been

rreversibly lost as a result of one of several possible combinations of damage to the

brain substratum?”.53

| believe that this sort of analysis of death fails for a number of reasons. First, as |
discussed above, limitations in medical technology mean that, in practice, an
irreversible coma will result from the loss of the Ascending Reticular Activating
System whilst the areas of the brain which house the contents of consciousness,
the cerebral hemispheres, remain intact but inaccessible. Gervais must class

people whose unconsciousness can be traced to this sort of malfunction as dead.

However, unconsciousness of this sort is only irreversible due to the limitations of
current medical technology. Indeed reversal of such states may not be wholly
science fiction, if the article quoted above from The Times is to be believed. It is
only when those brain areas which form the anatomical substratum of the mind, the
seat of memory, emotions efc., have been destroyed that we can truly claim that
consciousness and personal identity have, necessarily and in principle, been lost.
By making permanent unconsciousness, whatever its basis, her criterion of death
as death of the person, Gervais allows too much. By including cases where
unconsciousness Is contingent upon the loss of support systems such as the ARAS
rather than being the necessary result of the destruction of the anatomical seat of

consciousness Gervais’ theory shows itself to be inadequate.

| think the above constitutes a refutation of Gervais’ position; however | have, In

addition, several other objections.

First, as David Lamb notes, there are clinical objections to making a diagnhosis of
death when the brainstem continues to function, as it is “still uncertain whether
fragments of consciousness or awareness may be mediated by sub-cortical
structures”.®4 Diagnosing death in terms of the irreversible loss of sentience is
difficult for several reasons. Compared to the diagnosis of brain stem death a
longer time scale Is involved — whereas brain stem death manifests itself within
hours or days, months may pass before the clinician is confident that the cerebral
cortex has been irreversibly destroyed.>®> One of the biggest barriers to accurate

diagnosis is the nonhomogeneity of the class of ‘unconscious’ patients. For
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exampie, people in persistent vegetative states may display a variety of responses

to stimuli:

Nearly all regain sleep-wake cycles; many display the facial
appearance of Interest; and some even show emotional
fluctuations with occasional infant-like tearing or smiling in
response to non-verbal stimuli. Although none follow moving
objects consistently, some occasionally move the eyes slowly
towards visual stimuli. Others blink inconsistently to visual threat,

startle or close the eyes in response to sudden noises, or

demonstrate reflex groping or sucking.58

However in its most severe form the condition involves “a complete unawareness of

the self and the environment” and also involves a terminological change from

y &

‘persistent’ to ‘permanent’ “... when irreversible PVS can be diagnosed with clinical

certainty”.>’

Problems in the diagnosis of a consciousness-oriented concept of death may not
prove insurmountable for Gervais’ account; she argues that the burden of proving
that consciousness is irreversibly lost under certain circumstances of brain
destruction is a medical, not a philosophical, problem. And | do not wish to deny
that some patients, those in the most severe form of PVS, are completely insensible
(I discuss the difficulties involved in accurately diagnosing irreversible
unconsciousness in chapter four). However, | think that the dissimilarity of patients
grouped together as ‘unconscious’ by Gervais poses serious problems for her
account. The responsiveness to stimuli of some patients in persistent vegetative
states may be dismissed as simple reflexes: alternatively it may represent
awareness, albeit in a much attenuated form. | am not sure that Gervais’ exclusion
of the above sort of responsiveness from the category of consciousness Is
legitimate (indeed, a large problem with Gervais’ account is that she fails to define
what she means by ‘consciousness’ yet her account turns on the notion). She
states “Experiencing per se, however limited it may be, defines life”.>8 The
irreversible loss of the capacity for consciousness (and thus for experience) is

death. So why does Gervais want to rule out some experiences such as the
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unconscious response to pain? Is the response to pain of someone in a persistent

vegetative state so different to the way a normal human responds when asleep?

Drawing this section to a close, | believe that there are insurmountable problems
facing any definition of death based upon the loss of consciousness or personhood.
Some of these problems apply only to individual accounts of death so defined, such
as those discussed above. Others apply more generally to all theories of this type.
Chief among the latter group is the fact that loss of consciousness and personhood,
although necessary for human death, are not sufficient. For the reasons discussed
above | do not wish to label those who are persistently unconscious or who have
lost their unique psychological traits as dead. Equally clearly, those who are dead
have lost these features. However, human death consists of much more than the
mere loss of consciousness. According to Hellenic and Christian tradition, death Is
a hybrid concept, incorporating the ideas of both the loss of the ‘breath of life’, and
of the ‘departure of the soul from the body’. Definitions of death which use loss of
‘higher brain’ functions as criterial fail because they address only one of these
components. Such definitions do not cohere, either with ‘folk’ knowledge (hence the
frequent claims by these authors that the public need to be corrected in their
erroneous opinion that pink, respiring, but permanently unconscious people are
alive), or with the majority of medical opinion on the subject: they thus leave
themselves open to dispute. As David Lamb notes, “any criterion which, when
fulfilled, leaves it possible for someone to say that the patient is still alive Is

unsatisfactory”.>3

The proponents of such definitions point out that their definition pinpoints what is
unique about human death: | believe, on the contrary, that human death is a
biological phenomenon, and should be viewed as such. Certainly the criteria usea
in declaring death in humans will be different from those used in declaring death in,
say, tomato plants, indeed these criteria are open to revision with advances In
medical technology. However, it seems somehow absurd to claim that, despite
what we know about evolution and the common origins our species shares with
other ‘higher’ mammals, our ‘death’ is a radically different thing to that of even the
most sophisticated nonhuman animal, simply in virtue of our possession of

consciousness (which we know other mammals possess) or personhood (which we
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suspect some other mammals may possess to a limited extent (for more on this

subject see chapter three)).
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Chapter Two

Restrictions on the use of dead

donors (or “being human and dead is not
sufficient”)

There Is an increasing discrepancy between the number of organs available and the
number of potential recipients. Geoff Koffman, the Editor of the British
Transplantation Society newsletter, states “the current system [of organ
procurement] is failing as witnessed by the declining number of cadaveric renal
transplants performed in recent years together with the growth of the national
waiting list”.1 Emotive appeals for more organs are made by those who are dying or
becoming debilitated whilst awaiting transplants, and this suffering is undoubtedly
Immensely distressing to the patients themselves, their families and their medical
caregivers. It is understandable that many of thdsé with firét hand experience of

end-stage organ failure support extremely bold policies of organ procurement.2

Dead people are, currently, the most common source of organs — in the year 2001

2339 cadaveric organs were transplanted in the UK: 378 living donor organs were
used in the same period.3 As | noted in chapter one, taking organs from dead
people seems, prima facie, to raise fewer ethical complications than taking organs
from other sources. However, as the living donor figures show, death is not a
necessary condition for the donation of organs for transplant (I shall argue in
chapter four that the removal of organs from a living but irreversibly unconscious
donor may also be acceptable under certain circumstances). Death is also not a
sufficient condition, either legally or morally, for donation. In the United Kingdom
organ procurement from cadaveric donors currently operates according to this
assumption as set out in the Human Tissue Act 1961, covering England, Scotland
and Wales and the Human Tissue Act (Northern Ireland) 1962. Donation is on an
‘opt in’ basis — the fact that there is a suitable ventilated body in an intensive care
unit does not, people think, give us free rein to do as we like with it.# Those who

wish their organs to be used in the event of their death may choose to carry donor
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cards or to place their name on the organ donor register. If they should die in such
a manner that their organs are suitable for transplant the subject of donation is
raised with the relatives who retain the power to override the donor’s decision. In

the case of someone who has not expressed an opinion during life the relatives are

used as proxy decision makers. The decision of the relatives is deemed to override
any prior wishes the donor has expressed — “Even where there is evidence, such as
a signed donor card or registration on the NHS Organ Donor Register, that the
deceased wished to be a donor, relatives may refuse consent. Although technically
the doctor could proceed with the removal of organs, in practice the wishes of
relatives will always outweigh those of the deceased”.5> In the rare circumstance
that the relatives cannot be traced and an appropriate search for them has been
fruitless the ‘responsible officer’ of the hospital in which the body lies may give

consent. Under no other circumstances may cadaveric organs legally be removed.

It Is known that this system fails to capture all potentially usable organs: each year
people who would make very suitable donors die in hospital without being utilised.
The precise number is very hard to estimate: data is being collected on all hospital
deaths in a three month period in 2002 in order to gain an accurate knowledge of
the number and of the reasons why such patients are not brought to the attention of
the transplant teams. However, it is thought that perhaps as many as twenty five
percent of ventilated patients declared dead according to brainstem criteria in
Intensive Care Units are not referred to transplant services and their relatives are
thus never approached regarding a donation. Furthermore around twenty five to
thirty percent of families approached refuse consent for their relative’s organs to be
used (this is a figure for the UK: the US figure is thought to be as high as 50%).6
Thus there is a ‘pool’ of recently deceased people whose organs are ‘wasted’;
whether due to pressures on intensive care staft preventing an approach being

made, to a very understandable unwillingness to intrude on a family’'s grief, or to a

refusal by the next of Kkin.

There is another, potentially larger, pool of patients who have recently come to be
considered as a possible source of organs. Patients dying on general and
neurosurgical units and those who come into Accident and Emergency departments

and cannot be resuscitated — in other words patients whose deaths are determined
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to have occurred according to non-brainstem criteria — have recently returned to

prominence as a source of organs, having not been so considered since the

iIntroduction of brainstem death criteria.

The structure of chapter two

In this chapter | shall address the following questions. Ought transplant teams to
have access to all physically suitable organs in order to help those with end stage

organ failure to live? And what may be done to someone who is dying but not yet

dead in order to prepare him for use as a donor?

| shall assume in this chapter that there exists a satisfactory definition of death

(Whether mine or not) and that the diagnosis of death is therefore not contentious.

‘Hard Law’

In 1999 the British Transplantation Society (BTS) conducted a referendum among
its members, assessing opinion on what they called ‘presumed consent/opting out’
legislation — a series of proposals for changing the donation rules from the present
opt in system to something ‘stronger’. One of these, the so called ‘hard law,
proposed that organs always be harvested from suitable deceased people,
regardless of their prior wishes, or the wishes of the family. A similar idea was also
independently propounded by John Harris in a lecture given to the Manchester
Institute for Nephrology and Transplantation in June 1999 and in several
newspapers around that time. In what follows | tend to use Professor Harris’
formulation as he goes into more detail than does the BTS (and also because the
proposal was rejected by BTS members). Harris' claim seems to be that the law

governing organ donation in this country ought to be changed from the current

‘opting in’ policy to something much stronger.

Harris says:
“The donor card scheme is clearly failing us all. We must get away

from the idea that people can allow their bodies and those of their

relatives to be simply buried or burned when they die. This is a
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terrible and cruel waste of organs and tissue that may save life or
restore health... The problem is that we, as a society, have bent
over backwards to make sure that potential donors and their
relatives are protected against anything that might cause them
distress or unease. But the same consideration has not been
shown to potential organ recipients and their families. Both are
entitled to our concern. There are then two groups of people we
must consider, donors and recipients. If we ask what each group
stands to lose if their preferences are not respected we get very
different answers. One group stands to lose their lives. The other
group have already lost theirs and at worst, will know prior to death

that one of the many things they want to happen after their deaths

will not come to pass”.?

He continues:

“One way of expressing an equality of concern for both groups of
people, bearing in mind what both stand to lose, would be to
ensure, through legislation, that all cadaver organs, organs from
dead bodies, should be automatically available at death without
any consent being required. The dead after all have no further use

for their organs, the living do”.8

Harris’ scheme Is ostensibly an opt out proposal: he says “People would not have
the ability to register objections except for the strongest reasons. They would have
to explain why they would wish other people to die rather than have their organs
used.”® However, it contains the potential for forced excision against the ‘donors’
and the families’ wishes if other sources of organs cannot meet demand. Harris
draws analogies with Coroners’ post mortem examinations, for which people may
not refuse consent and in talking of people’s right to conscientiously refuse consent
says “The crunch, of course, comes when ... conscientious objection will cost lives.
Then we have a hard choice to make. It is surely tar from clear that people are
entitled to conscientiously object to practices that will save innocent lives... Fully
consensual schemes are always best. But when so much is at stake, thousands of

lives in Britain alone, and hundreds of thousands, perhaps millions world-wide, we
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must consider even mandatory schemes to prevent such needless loss of life”.10

What, It anything, is wrong with this policy? | should begin by noting that | agree
with Professor Harris that the number of organs available for transplant should,
obviously, be increased if the increase can be achieved by morally acceptable
means. | depart from him when considering what is morally acceptable — | think that
Harris’ proposed policy is too demanding. Harris is prepared to countenance the
idea of Involuntary posthumous organ excision if this is the only way of obtaining

sufficient organs for transplant. | do not (necessarily) object to opt out policies (of

this more later) — | do object to non opt out policies.

According to Harris, involuntary posthumous organ excision is not only morally
acceptable, it is morally required, under some circumstances, due to the large
number of people waiting for organs who will die if a suitable match does not
become available. By increasing the supply of organs we would be able greatly to
reduce the number of deaths among those on the waiting list. Thus the right course
of action is the one that produces this good, the action that saves the greatest

possible number of lives while, according to Harris, nothing of comparable

importance is lost as a result.

Why is it wrong to remove organs from the dead against their wishes? Harris Is
clearly correct to claim that dead people can never again be aware ot anything and
so lack the experience of having been ‘harmed’ if their organs are used after their
death contrary to their wishes. | shall argue that Harris’ talk of considering both the
donor and thwarted recipient masks two contentious issues in the debate between

utilitarian and other moral theories.

Can we compare harms?

A minor problem with Harris’ claim is that | am at a loss to think of a way to compare
the losses to potential donor and thwarted recipient except in a very rough intuitive
manner. How does one compare having one’s posthumous wishes disrespected to
dying? These seem to me to be harms from completely different realms and | am

unable to conceive how we might find a scale on which to order them.
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Need we compare harms?

The problem with Harris’s ‘equal consideration for the potential donor and the
recipient’ requirement is wider than the specific case of organ donation. It is, rather,

a particular example of the ongoing debate in moral philosophy about the relative
primacy of ‘the right’ and ‘the good’. The response to Harris’ claim, then, goes much
deeper than this particular problem in applied ethics, and forms an objection to
utilitarianism considered as a whole. The objections take two main forms, | call
them ‘the problem of distributive justice’ and ‘the problem of non-moral space’. Both
objections stem, essentially, from the fact that utilitarianism denies autonomy to
moral agents: first because it requires that they be used as means to another’s end
if the consequences are sufficiently good and second because they are compelled
at all times to maximise good results. In opposition to this we might say, with
Charies Fried, that “right and wrong have an independent and overriding status
because they establish our basic position as freely choosing entities. That is why
nothing we choose can be more important than the ground — right and wrong — for
our choosing. Right and wrong are the expressions of respect for persons — respect
for others and self-respect’.’! Because this discussion forms only part of what |
wish to say in this chapter | do not present a full argument for the claim that the right

overrides the good — | merely offer a synopsis.

The problem of distributive justice

The first problem is that while it is rational within a life to suffer harm in order to
obtain some benefit this principle cannot straightforwardly be applied between
people in the manner which Harris attempts here. (nb | hope that my use of the
definite article here is not misleading: | do not wish to imply this is the only ‘problem
of distributive justice’ — simply that it is the problem distributive justice raises for
Professor Harris’ policy.) As Norman Daniels puts it: “it is rational and prudent that |
take from one stage of my life to give to another, in order to make my life as a whole
better. But it is morally problematic just when society can take from one person to
give to another in order to maximise, say, total happiness™< John Rawls sets out
the utilitarian position as follows: “a society is properly arranged when its institutions

maximise the net balance of satisfaction. The principle of choice for an association
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of men is interpreted as an extension of the principle of choice for one man”.13
Making this extension work requires “conflating all persons into one through the

Imaginative acts of the impartial sympathetic spectator’ and so the fundamental
objection is that “Utilitarianism does not take seriously the distinction between
persons™. 14 Or, as Robert Nozick puts it, “Individually, we each choose to undergo
some pain or sacrifice for a greater benefit or to avoid a greater harm... Why not,
similarly, hold that some persons have to bear some costs that benefit other
persons more, for the sake of the overall social good? But there is no social entity
with a good that undergoes some sacrifice for its own good. There are only

Individual people, different individual people, with their own individual lives”.15

We (usually) think that courses of action that involve harming innocent people (as

well as others such as lying and stealing) are morally unavailable to us even if our

goal is to help others: this thought is denied by the utilitarian. The objection, then, is

that utilitarianism yields some very counter-intuitive solutions to questions of

distributive justice.

How might we defend the claim that we must not harm people even to save the
lives of others? Nonutilitarian theorists w<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>