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Abstract

This thesis will consider the role and definition of conscience and unconscionability
in English equity. Whilst conscience is at the heart of equity, surprisingly little has
been written, either academically or juridically, about how equity uses and defines
unconscionability. It is this significant gap that the thesis seeks to fill.

The thesis will ask and answer three questions. The first is how does equity
conceptualise conscience? The thesis will demonstrate that equity adopts an objective
conception of conscience, which is a modified version of the scholastic conception of
conscience, which was used by the medieval Church. The second question is asking
what the role of conscience in equity is. The thesis will demonstrate that the role of
conscience is to provide an objective moral baseline by which to judge all parties.
Conscience also has an important role to play in expanding, developing and adapting
existing equitable principles to new circumstances. The third question is identifying
the definition of unconscionability. This is done both by looking at some of the few
existing academic writings on conscience as well as case studies on some of the major
equitable claims, including breach of fiduciary duties and constructive trusts. The
thesis offers a range of unconscionability indicia, which, taken together, outlines the
meaning of unconscionability.

The aim of the thesis is to provide greater clarity into how equity operates and how
it uses its conscience. This will be of use to judges, lawyers, and academics (and
indeed law students) and will address the critics of equity who posit that conscience is
subjective, vague, and leads to arbitrary and capricious judgments. With this clear
definition, it will be demonstrated that equity is not subjective, nor vague, nor

arbitrary, but rather provides a clearly identified path to justice.
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Chapter 1

Introduction

“...this court can extend its hands of protection: it has a conscience to relieve...’!

This thesis will address equity’s conscience. It will demonstrate how equity
conceptualises its conscience, the role that conscience plays, and how equity defines
unconscionable behaviour. This introduction will outline the rationale behind the
thesis, look at the core questions being asked and answered, and outline the structure

of the thesis.

Part 1: The rationale for the thesis

There are two things that may seem odd about English equity. The first is that equity
seeks to remedy unconscionable behaviour; in effect, it does not seem to just enforce
rules but also to regulate morality. The second is that despite the centrality of
conscience, judges have been notoriously poor at explaining what is meant by
conscience and unconscionable behaviour. So, at first glance, equity regulates
morality but does not explain what that morality is. This must be a most peculiar legal
system.

The purpose of this thesis is to explore the meaning and usage of conscience within
English equity. What is equity’s conscience and what is meant by unconscionable
behaviour? To answer these questions, the thesis must first embark on a historical
journey, before studying the modern case law. It will consider theologians,
philosophers and psychologists who have written on conscience and given meaning to
the term, and see how this has influenced centuries of Lord Chancellors and Chancery
judges. The thesis will not forget the final objective, namely understanding the
contemporary meaning of unconscionability in English equity. It must be recognised,
though, that cases currently finding their way through the Chancery Division owe

much to their historical origins.

! Norton v Relly (1764) 2 Eden 286, 288; 28 ER 908, 909 (Lord Northington)
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The thesis will not present a comprehensive examination of all perspectives on
conscience. Such a study would be well beyond the scope of any single thesis. Chapter
three will address a limited number of theories. These theories have been selected to
give an overview of the field and, more importantly, because they have had an impact
either directly on English equity, or played a role in English legal and political thought.
As alegal thesis, the study will not stray far from the law, but at the same time the law
is not wholly detached from other ideological currents in society, and to be properly
understood the concept of conscience must be seen as a whole.

The subsequent chapters will explore the meaning and role of conscience in equity.
This is an examination that has to be undertaken. Hudson laments that ‘what appears
little in the modern literature on the juristic concept of equity is any discussion on what
this notion of conscience means’.> Birks, an equity sceptic if ever there was one, was
correct in challenging us to better understand the meaning of conscience in equity. It
is difficult to use a legal system where its linchpin is vague and subject to competing
theories that are, in many ways, diametrically opposed.

Conscience came to be the centrepiece of equity in medieval times, when (perhaps)
there was more agreement on the nature of conscience. There are unfortunately few
records of medieval Chancery judgments, though some will be considered in chapter
four. However, concerns about the perceived subjectivity and arbitrariness of
conscience go ‘back a long way’, and is raised in sixteenth-century commentary.*

Chancery clung on to conscience, but the impression given by some post-medieval
judgments is that its definition was fading away. With Lord Chancellors encountering
an ever increasing number of theories of conscience, it is not surprising that there
might be uncertainty and contradicting statements. The centrality of conscience has
been reaffirmed in modern times.” However, equity still lacks an overarching theory
of what its conscience means and how courts detect unconscionable behaviour. Turner

has said that given the importance equity attaches to conscience, the lack of judicial

2 Alistair Hudson, Equity and Trusts, (8" edn, Routledge, 2015), 1309

3 Peter Birks, ‘Equity, Conscience and Unjust Enrichment’ (1999) 23 Melbourne University Law
Review 1, 21

4 Dennis R Klinck, ‘Lord Nottingham and the Conscience of Equity’ (2006) 67 Journal of the History
of Ideas 123, 124

> Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669, 705 (Lord Browne-
Wilkinson); consider also Winkworth v Edward Baron Development Co Ltd [1986] 1 WLR 1512, 1516
(Lord Templeman); Gibbon v Mitchel [1990] 1 WLR 1304, 1310 (Millett J); Mussen v Van Diemen’s
Land Company [1936] Ch 253, 261 (Farwell J); see also Alistair Hudson, Equity and Trusts, (6™ edn,
Routledge, 2009), 38-39
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guidance is ‘curious’.% It has prompted Hudson to note that conscience is a deeply

misunderstood aspect of equity.’

Part 2: The questions being asked and answered

This thesis will address three major questions. The emphasis is looking at how

conscience is used in contemporary equity.

What is the nature of equity’s conscience?

The first question is whether equity adopts an objective or subjective conception of
conscience. By this is meant whether equity looks objectively at wrongdoing or
subjectively asks whether the defendant personally believed he was acting wrongly.
This can make a major difference in the outcome of litigation. The core difference is
one of evidence: does the claimant have to prove wrongdoing to an ascertainable
objective standard or does the claimant have to prove that the defendant knew he was
acting wrongly? The thesis will demonstrate that equity adopts an objective
conscience. In addressing this question, the thesis will review some theological,
philosophical and psychological conceptions of conscience, in order to better
understand the concept of conscience. Given the medieval link between the canon law
and the Chancery, the thesis will demonstrate that equity adopted and then developed
a medieval, scholastic conception of conscience, which is objective in nature. This
leads to the next questions, if conscience is an objective framework for behaviour, how

is it used by the courts, and how is that objective framework defined?

What is the role of equity’s conscience?

The second question is asking what role conscience plays in equity. There has been
much debate on this topic. Broadly speaking, there are two options (not necessarily
contradictory). The first is that unconscionability is a cause of action in its own right,

and that a claimant can seek a remedy whenever someone has acted unconscionably

¢ David Turner, ‘Relief Against Forfeiture of a Proprietary Interest: When Will Equity Come to the
Rescue?’ (2004) 23 University of Queensland Law Journal 464, 473
" Hudson (n 2), 10
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towards them. This view has been criticised for giving too broad a scope to equity and
giving too much discretion to judges. The second option is that the role of conscience
is the standard of behaviour against which equitable claims are judged. The claim must
be brought for a recognised equitable right, such as breach of fiduciary duty, and
conscience is used to assess wrongdoing. The wrongdoing can be objectively or
subjectively assessed. The thesis will demonstrate that the role of conscience in equity
is the latter, namely the standard of behaviour against which to judge parties. Further,
as previously stated, the thesis will show that the standard of behaviour is an objective
one.

The thesis will also posit that conscience, as the linchpin of equity, has a second role,
in that it can be the driving force to develop new equitable claims or adapt existing
ones to new circumstances. Whilst conscience nonetheless is not a cause of action in
its own right, identifying unconscionable behaviour in new circumstances has helped
equitable rights and remedies to grow and develop.

Having established that equity’s conscience is an objective standard of behaviour,
and that a remedy can be imposed against a person who falls below that objective
standard, the thesis will continue by defining what English equity deems to be

unconscionable behaviour.

What is the definition of unconscionability in equity?

What does equity mean by unconscionable behaviour? The thesis will posit a range of
indicia of unconscionability, drawing on a range of sources. This will include looking
theoretically at English equity’s original link to Christian theology and the natural law,
as well as studying case law in various equitable claims.

The thesis will show that the idea of unconscionability is complex and highly fact-
dependent. The indicia of unconscionability comes in three parts. The first are indicia
which are antecedent to the wrong, and involve looking at the context in which the
dispute took place and the nature of the relationship between the parties. It will be
shown that the standard of unconscionability varies between, for instance, a private
family dispute and an arms-length commercial dispute. The second part are indicia
which relate directly to the dispute. These indicia of unconscionability in this part will
generally have to be made out in relation to the particular ingredients of each equitable

claim. The specific indicia themselves includes looking at the balance of power
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between the parties and standards of good behaviour such as acting in good faith. The
third part are indicia which are posterior to the claim itself, which includes behaviour
after the dispute and whether a claim was brought after an unacceptable delay.

The aim is that these indicia will help demonstrate what is meant by
unconscionability in equity, and provide a framework for what has to be proven when

an equitable claim is brought before a court.

Beyond the definition: the proper role of conscience

It is important at this stage to clearly delineate from the question that the thesis will
not discuss, namely, should equity use unconscionability? The thesis will solely
address the definitional questions of what conscience and unconscionability means.
Of course, if the thesis should fail to find a definition of unconscionability, it would
clearly be inappropriate to use unconscionability. However, as the thesis will posit a
definition of unconscionability, any specific discussion of the appropriateness of using
a test of unconscionability must be left for another time.

The question of the appropriateness of conscience is of course inherent in any
attempt to define it. Whenever a judge criticises conscience for being vague or
subjective, it is in essence a challenge to its continued judicial use. Similarly, whilst
the indicia presented in this thesis are culled from the case law, they are of course
subject to criticism. The thesis does not seek to justify the indicia beyond referring to
their origins in the case law.

The question of the appropriateness of conscience has been discussed in academic
papers, though seemingly less so in the case law. Samet argues that conscience remains
relevant in the 21% century, as a means of regulating communal morality, fairness and
ensuring an even playing field.® Despite criticism, the thesis will show that equitable
principles are commonly used in commercial disputes, and arguably there is a demand
for a moral counterweight to the economic self-interest which otherwise seems to
underpin capitalist commerce. Building on this, Harding similarly argues for the
continued use of equity and its unconscionability test, saying that society may lose

respect for the law if legal rules are strictly applied even where the outcome would be

8 Irit Samet, ‘What Conscience can do for Equity’ (2012) 3 Jurisprudence 13, 35
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intrinsically unjust or where claimants are allowed to exploit the strict application of
the rules for personal gain at the expense of weaker or innocent parties.’

A particular issue which is missing from these debates is why the role of equity and
its conscience cannot be undertaken by the common law. Chapter five will posit that
there are substantive and procedural differences between the common law and equity,
which seem more to do with historical accident than with any deliberate attempt by
the common law to somehow permit its rules to be exploited. This also leads to the
question of whether equity and the common law should become fully merged.

These are important and complicated jurisprudential questions which demand proper
attention. This thesis is not the place for those debates, but it is recognised that defining
the role of conscience and the indicia of unconscionability is a very important part of

the bigger debate.

Part 3: The structure of the thesis

The thesis consists of a number of chapters which will address the above three
questions. In chapter two the thesis will review some of the available literature in order
to clearly identify the conceptual gap that the thesis seeks to fill. That chapter will also
discuss the methodology that will be employed in the later chapters.

Chapter three will look at some theoretical conceptions of conscience. The primary
aim of this chapter is to get a clear sense of the scholastic conception of conscience,
which was the main idea of conscience during the Middle Ages. This is the conscience
which English equity adopted. The secondary aim of the chapter is to see the other
ways in which conscience has been conceptualised. This is to demonstrate that there
is no uniform idea of conscience. There has been much criticism against equity using
conscience, and this criticism seems predicated on an assumption that equity uses a
subjective conscience. Samet argues that those who criticise the use of
unconscionability ‘tacitly presume a specific model of conscience which presents it as
a merely subjective psychological disposition to follow your hunch about right and
wrong’.!? The thesis will demonstrate that equity uses an objective conscience, but the

subjective alternatives must be understood in order to fully respond to the critics.

? Matthew Harding, ‘Equity and the Rule of Law’ (2016) 132 LQR 278, 298
10 Samet (n 8), 14
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Chapter four will look specifically at the nature of equity’s conscience. The chapter
will go through the case law, starting in the early medieval chancery up to today,
addressing solely the question of whether equity has an objective or subjective
conscience. This chapter will demonstrate through the case law that equity uses an
objective conscience, in essence, a modified legal version of the scholastic conscience.

Chapter five will look specifically at the role of equity’s conscience. The aim of the
chapter is to demonstrate that conscience is not a cause of action in its own right. The
proper role of conscience is to be an objective standard of behaviour against which the
actions of the parties can be judged. As a corollary to that, conscience is the linchpin
around which equitable claims can continue to develop and expand to face new
circumstances. This allows equity to remain relevant and stay up-to-date with a
changing and developing society.

Chapter six and seven will start to look at how equity defines unconscionability.
These chapters will look at some of the existing academic writing on
unconscionability, to see what has been said and how those works have been
unsatisfactory in providing a full explanation of unconscionability. Chapter six starts
by looking at the law of reason and how that has translated into the equitable maxims
and chapter seven will continue by looking at a few other theoretical suggestions on
the meaning of unconscionability. Chapter seven will also introduce some of the
psychological ideas that are relevant to understanding unconscionability.

Chapters eight through eleven will explore the meaning of unconscionability by
looking at a range of different equitable claims. This is primarily done through case
studies, and the chapters will attempt to tease out how the courts have identified
unconscionability on the facts of individual cases. Mason has expressed hope that the
perceived uncertainty caused by conscience ‘will be dissipated by an increase in the
number of decisions on a wide range of fact situations’.!! The aim of these case studies
is to build up clear indicia of unconscionability.

Chapter twelve will draw together the lessons learnt from chapter six and seven, as
well as the case studies in chapters eight through eleven. In this final chapter the thesis
will present a range of unconscionability indicia that the courts can use to determine

whether, on the facts of future cases, parties have acted unconscionably.

' Anthony Mason, ‘The place of Equity and Equitable Remedies in the Contemporary Common Law
World’ (1994) 110 LQR 238, 258
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The conclusion is that equity uses an objective conscience, in essence a modified
form of the scholastic conception of conscience, that the role of conscience is to be an
objective standard of behaviour against which parties are judged, and that there are
clear indicia of unconscionability which judges can adopt. The aim of the thesis is to
remove the uncertainties associated with conscience and unconscionability, and that
this area of the law can become better understood and appreciated by judges, lawyers

and law students.
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Chapter 2

Literature Review and Methodology

As noted in the introduction, this thesis will address the role and meaning of
unconscionability in English equity, but will shy away from a direct normative
evaluation as to whether the use of unconscionability is appropriate. This is because
the definition of conscience must come before the evaluation, and, as it turns out,
conscience is a difficult term of define. The thesis will define equity’s conscience by
drawing on available legal, philosophical, theological, and psychological sources.
This chapter will provide a brief overview of some of the important works on
conscience, especially those which deals with equity’s conscience directly.
Subsequently, the chapter will outline the methodology that the thesis will use, as well
as justifying the use of legal history to help find the modern definition of equity’s

conscience.

Part 1: Reviewing the literature

This section will present an overview of some of the key works on equity and
conscience. It is not a detailed literature review, since most of the literature will be
engaged with in later chapters. As part of this overview, this section will outline the
gap in legal understanding that this thesis seeks to fill.

Equity has been written about extensively. The origins of the juridical idea of equity
was in Ancient Israel, and was later developed in Ancient Greece and Rome, before
continuing in the early and medieval canon law and eventually coming into English
law.! Jurists have written about equity, both by way of overviews as well as deeper

historical studies.? The medieval and renaissance idea of equity has been examined by

! K Kahana Kagan, Three Great Systems of Jurisprudence (Stevens & Sons, 1955)

2 Jamie Glister and James Lee, Hanbury and Martin on Modern Equity (20™ edn, Sweet & Maxwell,
2015); Alastair Hudson, Equity and Trusts (8" edn, Routledge, 2015); Sue Tappenden, ‘The Role of
Equity in a Changing Society: From Ancient Greece to Present Day New Zealand’ (2015) 21 Trusts &
Trustees 389-398; Gary Watt, Equity Stirring: The Story of Justice Beyond the Law (Hart, 2009); Sarah
Worthington, Equity (2" edn, OUP, 2006); Darien Shanske, ‘Four Theses: A Preliminary to an Appeal
to Equity’ (2004-2006) 57 Stanford Law Review 2053; M Drakopoulou, ‘Equity, Conscience, and the
Art of Judgment as Tus Aequi et Boni’ (2000) 5 Law Text Culture 345; Margaret Halliwell, ‘Equity as
Injustice: The Cohabitant’s Case’ (1991) 20 Anglo-American Law Review 500; Ralph Newman, ‘The
Place and Function of Pure Equity in the Structure of Law’ (1964-1965) 16 Hastings Law Journal 401;
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Fortier, who ventures beyond its legal usage.> There have also been studies on the
work of the medieval Chancery.* Additional works have been done on equity in other
common law jurisdictions.® This thesis does not seek to add anything substantial to the
general understanding of equity. The sole focus is on equity’s conscience and the

indicia of unconscionability.

Conscience

However well-known conscience is, there is less written about it than one might think.°
By using the works that exists, conscience has been conceptualised in different ways,
and some of these ideas will be discussed in chapter three. To begin with, there are
those who argue that conscience does not exist.” Most theologians, philosophers and
psychologists however do accept that conscience exists as a concept. It is often
referred to as the ‘soft inner voice that tells you when you have done wrong’, but the
thesis will demonstrate that conscience is much more than that, albeit that there is no
theoretical agreements on what it actually is.®

Different attempts have been made to taxonomise the various theories of
conscience.” Some of those categorisations have focused on the theoretical bases of

conscience, others have tried to categorise conscience based on different ideas if its

F Maitland, Equity: A Course of Lectures (A Chaytor and W Whittaker (eds), 2nd edn, revised J
Branyate, CUP, 1936); H Hanbury, ‘The Field of Modern Equity’ (1929) 45 LQR 196

3 Mark Fortier, The Culture of Equity in Early Modern England (Ashgate, 2005); Mark Fortier, The
Culture of Equity in Restoration and Eighteenth-Century Britain and America (Ashgate, 2015)

4 P Tucker, ‘The Early History of the Court of Chancery: A Comparative Study’ (2000) 115 The English
Historical Review 791-811; Timothy Haskett, ‘The Medieval English Court of Chancery’ (1996) 14
Law & History Review 245; William Holdsworth, A History of English Law, Volume 2 (4th edn,
Methuen, 1936, reprinted 1966); Willard Barbour, ‘Some Aspects of Fifteenth-Century Chancery’
(1917-1918) 31 Harvard Law Review 834-859

5 Edwin Woodruff, ‘Chancery in Massachusetts’ (1889) 5 LQR 370; Thomas Main, ‘Traditional Equity
and Contemporary Procedure’ (2003) 78 Washington Law Review 429

6 Peter Fuss, ‘Conscience’ (1964) 64 Ethics 111, 111; Timothy Potts, Conscience in Medieval
Philosophy (CUP, 1980), 1

7 Karen S Feldman, Binding Words: Conscience and Rhetoric in Hobbes, Hegel, and Heidegger
(Northwestern University Press, 2006), 4; Anders Schinkel, Conscience and Conscientious Objections
(Pallas Publications, 2007), 124

8 Arnold Tkacik, ‘Conscience: Conscious and Unconscious’ (1964) 4 Journal of Religion and Health
75,76

® Thomas Hill Jr, ‘Four Conceptions of Conscience’ in lan Shapiro and Robert Adams (eds), Integrity
and Conscience (New York University Press, 1998)