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In the name of Allah, the Beneficent, the Merciful.

Abstract

The study is based upon an analysis of the general principles of criminal liability in
English law and Shari’ah. It is hoped that it may provide a valid basis for discussion of

the future development of criminal law.

The relationship between law and society is an organic one and this relationship in
Shari’ah i1s based on revelatory text of precepts, law, and admonitions. Shari’ah 1s an
essential part of faith of every Muslim; a sound knowledge of its principles not only
gives him a sense of inner fulfilment but enables him to order his life according to the
dictatcs of his religion. On the other hand, in English law, religious beliefs and private
morality might be viewed as not a matter for law. Religion is in that context generally

conceived as a spiritual sphere of supra-human connotation distinct from law, which is

basically a secular concern.

Both the systems of law under consideration are different in their sources and nature.
English law, being a positive law, finds its source 1n legislation and other recognised

sources. Shari’ah is a divine ordinance imposed upon people without having a freedom

of choice and it has its roots in its primary sources, the Holy Qur ‘an, and the Sunnabh.

However, the revelatory nature of Shari ah does not render it entirely inflexible and
immutable. The finality of authoritative legal texts is confined only to a Iimited number
of injunctions in the primary sources. The secondary sources provide flexibility to meet
the changing requirements of society. A legal system should strike a fair balance
between flexibility and inflexibility of legal rules. A very flexible system of law may
lead to inconsistencies, illogicalities and at the same time may be subject to abuse by
judges while a rigid system, which leaves no room for judicial discretion is likely to
lead to injustice in certain cases. It is submitted that the very flexible nature of English

law has left it full of inconsistencies and illogicalities, despite .the appropriate use of

judicial discretion.

The research offers a general view of modern thinking about the theoretical foundations

and methodology of Shari’ah. Shari’ah recognises a variety of sources and methods



from which a rule of law might be derived. Part-I of the thesis discusses the evolving
principles of Islamic jurisprudence from their rudimentary sources. The specific
relationship between socio-religious reality and the production of theoretical legal
discourse is illustrated in Part-II and III while dealing with the problem of intoxication

and private defence in society. It suggests that Shari’ah provides a framework in which

the complex and sometimes competing needs of an individual and society can be fairly

apportioned.

The research will demonstrate that there is a well developed system of criminal law in
Shari’ah that can be compared with the most developed and civilised criminal law of
the contemporary world, for example, English criminal law. In order to compare the
compatibility of both the legal systems, the approaches of both towards the problems of
intoxication and self-defence have been taken as a parameter. Though Shari ah
provisions seem to be predominantly prescriptive as compared to English criminal law,
the comparison will show that it can provide practical solutions to problems faced by
human society of any age. Shari’ah being a revealed law is proactive in its nature. It
takes action to cause changes and not only react to a change when 1t happens. This
particular feature can be felt while dealing with the problem of intoxication. English
criminal law, on the other hand, being a positive law bears the characteristics of a
reactive law. It reacts to events or changes rather than acting first to cause change or
prevent something. Another major difference between the two legal systems might be
that English criminal law has passed through many evolutionary phases and reached at
the present stage through the efforts of the political power and the state; whereas,

Muslim states and governments throughout the centuries neither had a hand in the

development of Islamic jurisprudence nor in the training and certification of jurists or

jurisconsults whose task it was to formulate the law.

History suggests that using the combined forces of religion, morality and law Shari'ah
has effectively eradicated social evils and created a peaceful environment for human co-
existence, where every one can enjoy his rights without a fear of infringement by the
others. In cases of infringement of such rights, the offender shall be hable to severe
punishments. The principles of criminal liability are on a par with the corresponding
principles of the English criminal law. While protecting the rights of the victim of the

crime, Shari’ah does not ignore the rights of the offender for fair trail, impartial justice
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and liability for punishment proportional to the offence committed by him. At the same

time it recognises excuse and justification defences under appropriate circumstances, as

it will be evident while comparing the defences of intoxication and sclf-defence with the

same in English criminal law.

The study reveals that there are similarities and differences between English law and
Shari’ah when considering the issue of crime and criminal liability. However, this may
be considered as normal phenomenon of comparing any two different legal systems.
The differences can be attributed to their sources, origin, history and nature of the social
values to be protected. Similarities can be ascribed to zeal for social justice and stability.
The study of differences and similarities will provide an opportunity to illuminate our
understanding of law and the process of its development. As both the systems have their
own methodology to tackle legal issues, a different approach to the similar problem will
provide a fresh insight leading to revitalised solutions. It will also be helpful to
understand the methodology and the legal reasoning of both the systems leading
towards a better understanding of law in general and at the same time providing

efficient means for improvement.
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Introduction ,
The English legal system based upon the principles of Common law is the product of

an evolutionary process spread over centuries.’ A number of countries in the world,
primarily from British Commonwealth, also follow the doctrines of Common law.?
Though the U.S. has been independent for a long time, its laws are also influenced by
common law and the same influence has been exported to Japan and +the Philippines.’
[t suggests that a considerable majority of people, throughout the world, is being

governed under the principles of Common law.

On the other hand, Islam, being the religion of almost one quarter of the population of

the world, practised in the private lives of Muslims is claimed to be the only other
major legal system, beside civil law, affecting the lives of majority in one way or the
other.” This majority belongs to a variety of races and cultures scattered throughout the
world but bound by a common faith and a sense of belonging to a single community,
distinguishable by their adherence to the teachings of [slam.” It means that Islam
applies to order the lives and social conditions of many hundreds of millions of
Muslims throughout the world. However, it 1s pertinent to mention that not all the
Muslim population live under a political system which applies Islamic law to order the

lives of its subjects.

A comparison of both these systems, particularly in the realm of criminal law, is the
major aim of this study. The study will help to understand the law and legal reasoning
of English law and Shari’ah along with development of various legal concepts. It will
not only highlight the differences but also the similarities between the principles of the
two legal systems. Study of similarities and contrasts 1s the best means to illuminate

one’s understanding of law and suggesting means of its improvement.

Comparative studies are important because every system has its own methodology to

tackle the legal issues. A different approach to similar problem provides fresh insights

' Atiyah, P.S., Law and Modern Society (2™ ed., Oxford University Press, Oxford, 1995) p. 5.
2 Roebuck, D., The Background of the Common Law (2™ ed., Oxford University Press, N. York, 1990) pp.1-2.
3 .
1bid. p. 2.
* Lippman, Matthew, Islamic Criminal Law and Procedure (Praeger, London, 1988) p.1.



leading to revitalised solutions. Comparative law 1s very useful for a better

understanding of one’s own national law and providing tools for its improvement.’

Comparative study may also be beneficial for the jurists; they may find the foreign

legal thoughts more appropriate for the administration of justice in their own society.
Comparative law is not only helpful in understanding foreign law but it also develops
international understanding by providing an opportunity to study various legal systems
through their culture and political system; hence leading to pcaceful co-existence
between the nations.” Though practically it is impossible to produce a common law for
the entire human kind, like the principles of natural sciences, to resolve social conflicts,
yet a comparative study can provide a much wider range of solutions than a legal

system devoted to a single nation.®

Unfortunately many people, both Muslims and non-Muslirﬁs, tend to reduce Shari’ah
and its system of jurisprudence to its sub-system of penal laws, which seems very
strict and harsh. Thus the i1dea of an Islamic state i1s essentially associated with its
penal laws. This over simplification 1gnores the fact that penal law of Islam constitutes
only a small portion of the whole Shari’ah system. There is a need for a better
understanding of Isldm not only for the non-Muslims but also for those Muslims who
have certain misunderstandings regarding Islam as a system of life. It is impossible to
understand Islam without understanding its law.” This study is an attempt to make
principles of Islamic law understandable to test their compatibility with the English
law. However, it is not the totality of Islamic law which is being investigated here, but
it i1s only one particular segment of 1t which is 1solated in order to see how far it could

provide a sufficient foundation for the understanding of the whole system of Islamic

criminology and penology.

The basic problem in comparing both the systems i1s that Islamic law does not exist in
any official codified form; rather it is there in the scattered opinions of Muslim jurists,

whereas English law can be found either in the authoritative judgements of the

> Nasir, Jamal J., The Islamic Law of Personal Status (3" ed., Kluwer Law International, 2002) p. 2.

° David, Rene & Brierley, John E.C., Major Legal Systems in the World Today (3" ed., Stevens & Sons,
London, 1985) p. 6.

TIbid p. 8.

® Zweigert, Konard & Kotz, Hein, An Introduction to Comparative Law (Translated by Weir, Tony) (3"

ed., Clarendon Press, Oxford, 1998) p.15J.
? Schacht, Joseph, An Introduction to Islamic law (Clarendon Press, Oxford, 1964) p.1.



common law courts or codified in the statutory torm. However, the problem can be
solved by comparing the principles of Islamic law derived by the Muslim jurists from
its sources and those followed by the English courts, while deciding practical issues
before them. As far as the state practices in the modern Muslim world are concerned,
these do not represent the true picture of Islamic law. Though a number of
independent states have been officially declared as Islamic states and constitutionally
Shari’ah is the principal source of their legislation, the question is of the extent to
which they have applied the principles of Shari’ah in practice. An observation of the
national codes of these states reveals that most of the governmental business, judicial
system, commercial matters and all other major fields of life are being run by the

secular laws. However, in the last quarter of the 20" century, in certain Muslim

countries, some half hearted attempts have been made to base the legislation on the

principles of Shari’ah.

For example, in Pakistan, Hudood Ordinance has been promulgated since 1979. The
then government decided to Islamise the criminal law without meeting the
prerequisites for such a step. A theft, in Shari ah, will be liable for the amputation of
hand only if committed in a society based on social justice fulfilling the needs of all its
members. '° An accused driven by the force of circumstances, unable to earn his
livelihood and at the same time deprived of the social security, shall not be liable to
Hadd because the offence was committed due to the fault of the state.!' Hudood

punishments are to be implemented only in an Islamic society where Shari’ah is
implemented in its complete form 1n all the spheres of life. Criminal law of Islam 1is

not the whole system of Islam, rather it 1s a small part of the whole system. If these

punishments are applied apart from the whole system, it will not be appropriate.

In general, the application of criminal law of Islam must be viewed within the whole
system and not in isolation. The obligations of the individuals are to be enforced by
the coercive force of the state, but before enforcing the obligations, 1t 1s to be ensured
that rights and privileges of the subjects are secured. Shari’'ah does not intend to

amputate the hand of a hungry or needy thief, for in this case the blame of injustice 1s

' Bassiouni, M. Cherif (ed) The Islamic Criminal Justice System (Oceana Publications, 1982) p. 5.
" Doi, Abdur Rahman 1., Shari’ah; The Islamic Law (Reprint. Taha Publishers, London, 1997) p. 224.



attributed to the state and socif:ty..12 The view i1s proved by the fact that the second
rightly-guided caliph Umar 1bn al-Khattab, suspended the application of fixed
punishment for theft during the time of famine, when the state failed to discharge its
functions to meet the needs of its subjects."” The fact that the penal law of Islam can
be applied only after a Muslim state has discharged its obligations towards society,
ensuring social justice, equality and civil rights will reduce the instances in which they
may be applied. In addition, the execution of the punishment is further restricted by

imposing strict conditions and burden of proof beyond the slightest doubt or suspicion.

A government that does not fulfil the basic social and economic needs of its subjects
has no right to implement only the punishments of Shari’ah. Moreover, well trained
judicial machinery is needed for interpretation and enforcement of Shari’ah law.
Enforcement of Shari’ah’s principles by the judges trained in English law within the
framework of secular judicial system is nothing more than putting the cart before the
horse. Moreover, implementation of Islamic criminal law should be the last phase of
[slamisation of laws. Only the infliction of Shari’ah’s punishments, leaving aside all
its other aspects has portrayed a totally different picture of Shari’ah to non-Muslims.
The interest in preferring such a project i1s, basically, to unveil the relationship
between the community created by Islam and the measures it took to protect that
community from falling into error or disorder. Furthermore, to show that the measures
adopted by Shari’ah are compatible with any advanced legal system. Like Pakistan, in
many other countries enforcement of Shari’ah 1s on piecemeal basis, as elements of

traditions rather than as manifestation of a governing principle.'”

The research, based upon the principles of Shari’ah, as revealed in the Holy Qur’an
and Sunnah, deduced by the Muslim jurists rather than the state practices of the
contemporary Muslim states, will help to remove the misunderstanding. The whole
study will be concentrated on the question whether the Shari’ah fulfils the conditions
of positive law and can meet the requirements of modern ages. In order to remain

within the limits of time and space, the research has been restricted to the study of the

'2 Bassiouni, M. Cherif, 1982, op. cit. p.196. ,
'> Al-Sanani, Abu-Bakar Abdul Razzaq bin Humam, A/l-Mussanaf (Al-Maktab al-Islami, Beirut)

Vol. X., p. 242.
" Kerr, Malcolm H., Islamic Reform: The Political and Legal Theories of Muhammad Abduh and

Rashid Rida (University of California Press, Berkeley, 1966) p. 2.



opinions of four major Sunni schools of thought, leaving aside the Shiite school. Shiite
law possess certain distinctive characteristics in contrast to the principles of Sunni law
as a whole. > Their differences on some basic doctrines made them essentially
different from Sunni schools.'® The Shiite school stands on its own and like its Sunni
counterpart it demands an independent treatment. The opinions of the Sunni schools

will be analysed and compared with the relevant provisions of the English law on the

same point.

When dealing with Islamic law, we must bear in mind that the manner in which such
law 1s presented in its formal sources 1s not necessarily conditioning the social life of
Muslim society. There are factors of much greater importance which essentially
overrule the principles and procedure of Islamic jurisprudence. These factors, like
culture and traditions, are mistakenly considered to be the part and parcel of Islamic
law and hence portraying a totally different picture of Islam. The research is an
endeavour to show that such factors have nothing to do with Shari’ah and the
principles of Islamic legal system as presented in the 7" and 8" century are compatible
with the English law of the contemporary world, though the English law has i:)assed

through so many evolutionary stages to reach its present stage in the 21* century.

It should be kept in mind that the thesis 1s a comparison of a religious legal system, in
some ways akin to a system of natural law, with a positive legal system, which is
secular in its nature. The provisions of any other religious law, such as Biblical law,
are for a variety of reasons, of a different nature from Shari’ah. Such laws are not
dealt with in this thesis. We might note for example that the prophet of Islam
successfully set ub an Islamic state where the Shari’ah was practically implemented in
its true spirit and later on his followers, the rightly guided caliphs, carried the tradition.
However, in the case of Christianity, the head figure of the religion did not do this.
Furthermore, Shari’ah, being a complete code of life, covers both spiritual and
temporal aspects of human existence. It provides guidance in religious and secular,
private and public, moral and legal, administrative and constitutional, social and
commercial matters, leaving no aspect of human life unguided, whereas other religions

focus principally on spiritual development.

> Coulson, N. 1., 4 History of Islamic Law (The University Press, Edinburgh, 1971) p. 105,
' Schacht, Joseph, 1964, op. cit. p. 16.



A descriptive and comparative approach has been adopted to compare the established
principles of English criminal law and the authentic opinions of the Muslim jurists.
The study has been divided into three major parts. Part one deals with the nature,
sources, characteristics of law, and the principles of criminal liability under both the
systems. It seeks to provide a broader insight into the similarities and differences of

both the systems. For a better understanding of the principles of criminal lability a
brief account of defences available to an accused to a criminal charge has also been
given. As we know there are a number of defences available to an accused under
various legal systems. It is practically impossible to explore all the area of these
defences. For the purpose of simplicity and comprehension only one defence has been

selected both from excusatory defences and from justificatory ones.

Part two examines a very complex and controversial defence of intoxication 1in English
criminal law. This part generally discusses the relevance of intoxication to mental
disorder and the attitude of law towards defendants who seek to use the condition as a
defence to a criminal charge. Consumption of alcohol, being an integral 'part of
contemporary Western life style, has been discussed in 1ts historical perspective.
Taking into account the failure of various efforts to control the consumption of

intoxicants in society, strategy of Shari’'ah to totally control and prohibit intoxicants

has been discussed in detail exploring its implications in the modern times. Part three
of the study examines the right of private defence where the English criminal law is
still in the state of flux; especially in the cases where the accused used more force than
was necessary for the detence. As a matter of principle, both the systems recognise the
right of every individual to defend his legally protected interests. The mechanism and
limitation of the right, in both the systems, are pivotal point of this part. Key

advantages for adopting an intermediate approach i.e. substitution of murder

conviction with manslaughter in the cases of use of excessive force are identified. The

proposals for the reformation of law have also been discussed at the end of the

respective parts.



Eoglish Law aund Nard'ali: Nature, Sourvees and Principles of Criminal Linbility

Part-|
Chapter-1 The Nature and Sources of English law

1.1  Introduction
The present English legal system comprehends the role of legislature and executive,

judges and juries, barristers and solicitors;' the situation was not the same in the
beginning and at its various developmental stages. What the law 1s now can only be
discovered by examining the process of its development and the materials which
comprises it. The basic issues to be deal with in chapter are sources and various stages
of development of English law. The peculiar characteristics which distinguish English
legal system from other systems of the contemporary world will also be considered. In
order to deal with these issues a brief account of historical development shall also be
taken into account, for the knowledge of history i1s indispensable for understanding
- English Law.” The chapter will suggest that English law being a positive law in its
nature reflects the aims and needs of the society it serves, without explicit reference to

religious and moral values.

1.2 Sources of English Law

A source is an origin from which a rule of law derives its force.’ It may be termed as
any fact which in accordance with the basic legal rules within a specific legal system
determines the acceptance of any new rule within the system.” The English legal system
is a product of evolution over many centuries.” The traditional unwritten law of
England, common law, based on customs and judicial decisions began to develop over a
thousand years ago.® However, today the bulk of it has been enacted into statutes with
modern variations.’ In its formative stages and development, it has been influenced by
the Islamic law,® Roman law, Canon law enforced by the church courts, charters and

similar documents, official practices, assizes, and books of authority.” The writings of

' Adam, J. N. & Brownsword, R., Understanding Law (3”l cd., Sweet & Maxwell, London, 2003) p.1.
‘ Atiyah, P. S., Law and Modern Society (2" ed., Oxford University Press, Oxford, 1995) p.5.

David, Rene, Major Legal System in the World Today (3" ed. Stevens &Sons, London, 1985) p.309.
* Cross, R. & Harris, J.W., Precedent in English Law (4" ed. Clarendon Press, Oxford, 1991) p.167.
* Fitzgerald, P. J., Salmond on Jurisprudence (12" ed., Sweet and Maxwell, London, 1966) p.110.
* Walker, R. J. & Ward, R., Walker & Walker's English Legal System (7™ ed., Butterworths, 1994) p.3.

® Hudson, John, The Formation of the English Common Law (Longman, London, 1996)p.17
” Ashworth, Andrew, Principles of Criminal Law (3" ed., Oxford University Press, 1999) p.5.
® Makdisi, G., The Rise of Colleges (Edinburgh university Press, Edinburgh, 1981) p.286.
Glenn, H. Patrick, Legal Traditions of the World (Oxford University Press, Oxford, 2000) p.236.
Khadduri, M. & Liebesny, H. J., Law in the Middle East(Middle East Institute, Washington, 1955)Vol. I, p.215.
For the influence of Islam on other institutions in Europe see, Watt, W. Montgomery, The Influence of
Islam on Medieval Europe (Edinburgh University Press, Edinburgh, 1972).
? Jenks, Edward, A short History of English Law (6" ed., Methuen & Co., London, 1949) pp.17-25.
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the great English legal historians like Bracton, Glanvill, Littleton, Coke, Hale, and

Blackstone can be considered as the historical sources of English law. '

Sources of law differ from system to system and even in one system in different periods
of its development. In the modern age sources of English law are statutes, common law,
books of authority, EC laws, European Convention on Human Rights, and international
treaties.' However, it stemmed mainly from three major historical sources i.e. common
law, equity and legislation.'* As mentioned earlier, English law in its present form

emerged from the principles of common law hence it is appropriate to have a look upon

the origin and development of this most important source.

1.2.1 What is Meant by Common Law and What is it Composed of?
The common law prevailed in UK and countries colonised by it at some time. The name

is derived from the medieval theory that the law administered by the royal courts

represented the common custom of the realm, as opposed to the local customs applied
by the manorial courts.'’ It is designated common because it was the law common to all
of England and Wales,'* administered by a central court, available to the majority of

population, " as distinguished from the customary law that varied from county to

county, lordship to lordship, or manor to manor.

The emergence of common law was the result of an attempt to bring uniformity in the
law.!” Local customs were gradually replaced either by consolidation of local customary
rules into rules of general application throughout the realm, or by their erosion,'® giving
way to general customs nationally applied by the courts.'” It suggests that common law

is the body of rules, enforced by the royal judges,? deriving their authority solely from

usages and customs of immemorial antiquity. These rules were not dependent for their

authority upon any express and positive declaration of the will of the legislature. In this

'9 Cross, R. & Harris, J.W., 1991, op. cit. p.166.
Zander, Michael, The Law-Making Process (Butterworths, London, 1999) p.387.

'! Darbyshire, P., Eddey & Darbyshire on the English Legal System (7" ed., Sweet & Maxwell, 2001) p.19.

' Walker, R J. & Ward, R., 1994, op. cit. p.5.

3 Baker, J.H., An Introduction to English Legal History (3" ed., Butterworths, 1990) p.15.
S.H.Bailey & D.C. Ormerod, Modern English Legal System (4™ ed., Sweet &Maxwell, 2002) p.2.

" Kiralfy, A.K.R., The English Legal System (8""ed. Sweet & Maxwell, London, 1990) p.1.

'> Hudson, John, 1996, op. cit. p.16.

' Walker, R J & Ward, R., 1994, op. cit. p.5

'" Stychin, Carl F., Legal Method: Text and Material (Sweet & Maxwell, London, 1999) p. 94.

'® Walker, R. J & Ward, R., 1994, op. cit. p.5.

' Denham, Paul, 4 Modern Introduction to Law (Edward Arnold, London, 1983) p. 6.

*“ Hogue, A. R., Origins of the Common Law (Indiana University Press, London, 1966) p.1 1.



Eachsh Law and Saare alis Navure. Sourvces and Principles of Criminal Liablity

! ag opposed

sense it represents the unwritten law whether legal or equitable in its origin
to the statutory law.*” Let’s have a brief introduction to custom and precedent, the two

important elements that played a vital role in its formation.

1.2.1.1 Custom
A custom may be termed as a common practice among the people, varying with the

country, culture, time and religion. A local custom may develop from a folkway or the
traditional behaviour of a certain group of people.®’ It originates either from the
repetition of certain acts till they become habitual or from the decision of an authority in
a case brought before it.>* If the majority of people in an area behave in a specific
manner for a reasonable time, the established behaviour may be termed as a custom.” In
its broad sense a custom includes all the social rules that are approved and observed by
the majority of the members of society.”® These rules acquire the binding power and
force of law by a long use and admissibility by the masses.”’ It is the existence of
society that gives rise to a custom, binding on all its members;*® however its process of

srowth is slow and gradual.”” Beside locality, a custom may be restricted to a specific

class of persons within a particular locality.”

Ancient customs, embodied in the judicial decisions, are the basic element of the
common law.’' In order that a custom should be considered as a source of law it must
not be repugnant to any fundamental principle of justice or law, because no custom can

take away the force of any law.> It must have a reasonable commencement, must be
certain and regarded by the persons concerned as binding; not as a matter of individual
choice. Its practice must be continuous not disputed, must not be against the law of

God?? and must be reasonable.”* To determine whether it is reasonable 1s the sole

*! Jowitt, Earl, Jowitt’s Dictionary of English Law 2™ ed., Sweet & Maxwell, London, 1977) Vol. I, p.391.
*? Pollock, Frederick, Sir, & Maitland, Frederic William, The History of English Law (2™ ed. The
University Press, Cambridge, 1898) Vol. I, p.177.
%} Denham, Paul, 1983. op. cit. p.6.
** Sadler, Gilbert T., The Relation of Custom to Law (Sweet & Maxwell, London, 1919) p.27.
;Z Denham, Paul, Law: A Modern Introduction (4" ed., Hodder & Stoughton, 1999) p.43.
Ibid. p.2.
*’ Hale, Matthew, Sir, The History of the Common Law of England (ed. Gray, Charles M) (The University
of Chicago Press, Chicago, London, 1971) p.17.
Thorne, Samuel, Bracton on the Laws and Customs of England (Seldon Society, 1968) Vol. 11, p.22.
**> Allen, Carleton Kemp, Sir, Law in the Making (7" ed., Clarendon Press, Oxford, 1964) p.67.
%% Dias, R.W. M., Jurisprudence (5th ed., Butterworths, London, 1985) p.187.
*% Walker, R. J. & Ward, R., 1994, op. cit. p.9.
*! Luke, H.K., “The Common Law: Judicial Impartiality & Judge Made Law™98 (1982) LOR 29 at p.33.
*? Fitzgerald, P. J., 1966, op. cit. p.200.
>3 Sadler, Gilbert T., 1919, op. cit. p.61.
Denham, Paul, 1983, op. cit. p.6.
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discretion of the court that may disregard a custom if it does not fulfil any of the
conditions mentioned.”” A custom is void if it is unreasonable such as to make a person
judge of his own cause.’® Similarly, it must be consistent with the other customs of the
area.”’ Another condition might be that it must have been enjoyed peaceably without the

opposition of the other members of the community.>® Customs continued to be the chief

regulator of private rights of the people even long after the birth of law.>” However,

their importance diminished with the development of the legal system.*’

1.2.1.2 Precedent
The common law 1s not a product of merely customary rules; judicial decisions have

also played a vital role in its growth®' and a great deal of its development is attributed to
the decided cases.** It may rightly be designated as judge-made law in the sense that it
is a by-product of litigation in the courts.” In the 12" and 13" centuries, the King’s
judges succeeded in weaving a single garment of common law, which served to clothe
the entire nation.** Up to the Norman period there is no trace of reported cases. By the
end of 13™ century the very words of judges and pleaders were being reduced into
writing,” and before the end of the century the year books were available for citing
earlier cases.’® A decided case forms a precedent that might be used in the cases of
similar nature 1n future. Judicial record of the court’s decision is very important because

a court 1s not bound to follow the previous decisions unless its attention is drawn to it.

Judicial precedents derive their force from the doctrine of stare decisis i.e. the previous
decisions of the higher court in a jurisdiction are binding on all the lower courts in that

jurisdiction.*” A judge must always look how the previous judges have dealt with the

* Brown, W.J., The Austinian Theory of Law (John Murray, London, 1906, Reprint, 1931) p.313.
Cross, R. & Harris, J.W., 1991, op. cit. p.168.
*> Paton, G. W., A Textbook of Jurisprudence (4" ed., Clarendon Press, Oxford, 1972) p.195.
*® Sadler, Gilbert T., 1919, op. cit. p.67.
*" Dias, R. W. M., 1985, op. cit. p.189.
*® Zander, Michael, 1999, op. cit. p.393.
> Geer, F. A., “Custom in the Common Law” 9 (1893) LOR 153 at 163.
*® Fitzgerald, P. J., 1966, op. cit. p.188.
*! Allen, Carleton Kemp, Sir, 1964, op. cit. p.71.
*? Fitzgerald, P. J., 1966, op. cit. p.141.
* Luke, H.K., 1982, op. cit. p. 33
Denham, Paul, 1983, op. cit. p.9.
*¥ Jenks, Edward, The Book of English Law (6™ ed., John Murray, London, 1967) p.24.
¥ Lewis, Ellis T., “The History of Judicial Precedent” 46 (1930) LOR 207 at 207.
‘¢ Baker, J.H., 1990, op. cit. p.225.
Jenks, Edward, 1949, op. cit. p.79.
*’'S.H.Bailey & D.C. Ormerod, 2002, op. cit. p.486.
Cassell and Co. Ltd. v. Broome [1972] AC 1027 at 1054.
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similar cases.*® Technically it is not the court’s judgement or decision that is important
rather it is the ratio decidendi of the case which forms a precedent.*” Where a ratio
decidendi 1s considered relevant to a subsequent case and is applied by the court to

decide it, the court 1s said to follow the precedent.

Precedent may serve another very important purpose of guiding judges.” It prevents

new judges from unwittingly leaving the right course settled by their wise
predecessors.”' In this way the doctrine of stare decisis not only affects the parties but

everyone else by leaving its impact on the future decisions of courts.”® The doctrine
implies the stability of the legal system along the stream of time and suggests that the

contents of the legal system are more or less settled and that the soctal, economic and

political changes have not affected the society and its need for a changed rule of law.™

This implies that a legal system based on precedents 1s inclined to rigidity or continuity

because it is confined only to declaring law instead of making it.”* However, it has

never been claimed, even in the most rigidly codified systems, that a judge should shut

his mind to the reasoning of others in like circumstances.” Even today the decisions of

Court of Appeal and House of Lords can be very important in law making because they

may adjudicate the issues which have never arisen in quite the same way before.”*

By following a precedent, a judge is seeking authoritative basis for his decision.”’ A
departure from the precedent may cause injustice to those who have shaped their
conduct in the light of the decision of the court.”® The primary requisites of law are that
it should be certain and applicable to all so that they may know it and feel its

impartiality.”” The public interest requires that the principle according to which the law

Manchester, C., & Salter, D., Exploring the Law (2"‘d ed., Sweet & Maxwell, 2000) p.13.
** Darbyshire, P., 2001, op.cit.p.36.
* Manchester, C., & Salter, D., 2000, op. cit. p.4.
S.H.Bailey & D.C. Ormerod, 2002, op. cit. p.480.
* Allen, Carleton Kemp, Sir, 1964, op. cit. p.162.
>! Baker, J.H., 1990, op. cit. p.225.
> Zander, Michael, 1999, op. cit. p.195.
>3 Stone, Julius, “The Ratio of the Ratio Decidendi” 22 (1959) MLR 597 at 598.
>* Jenks, Edward, 1967, op. cit. p.27.
>> Allen, Carleton Kemp, Sir, 1964, op. cit. p.161.
>® Atiyah, P.S., 1995, op. cit. p.19.
>" Allen, Carleton Kemp, Sir, 1964, op. cit. p.162.
>% Paton, G. W., 1972, op. cit. p.224.
Ingman, Terence, The English Legal Process (9" ed. Oxford University Press, 2002) p.431.
*? Fifoot, C.H.S., English Law and its Background (C. Bell & Sons Ltd, London, 1932) p.5.
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was administered should be made known to the people.®” Precedents are a means to
make the law known to them, unless a judge does as his predecessor has done no one
would know with certainty what the law was.®' However, a too rigid adherence to
precedent may lead to injustice in certain cases and also unduly restrict the proper

development of law.®* This may be the reason that the doctrine is not recognised within

most civil law jurisdictions, for it restricts the right of judges to interpret law. 0

Nonctheless, in order to maintain uniformity the concept of jurisprudence constante 1s

applied to ensure that the judges shall adjudicate in a predictable manner.

The quality of judge-made law and the authority of a precedent depend upon judicial
impartiality, capacity of the judge, power of his imagination and his commitment to the
ideals of justice.”* However, its value can be undermined on the ground that throughout
thc common law world there are judges who will, consciously or not, decide the cases,
the way political authority wants them to, rather than according to law.” A court could
be bound by a precedent only if it was unimpeachable and its authority was
established.® Since judges, as human beings, sometimes make mistakes, the precedent

may be wrong and it could be corrected by the court of appeal. If a judge believes a

previous decision to bc wrong, he is not bound to follow it because a strict adherence to
precedent can increase uncertainty, for 1t encourages over-subtle distinctions between
cases essentially similar.®” The convenience of following precedents should not be

allowed to degenerate into a mere mechanical exercise performed without thought.®®

1.2.2 Origin and Development of Common Law
Primitive man knew nothing of laws except customs, the body of unwritten rules,

evolved with the evolution of society.®” The primitive laws obtained their force from
custom of a certain territory which was declared as its law by those who were familiar
with it.”’ Customs were not deliberately designed; they originated inadvertently having

their roots far off in the history. Though the needs of society were diverse yet

° Manchester, A.H., 4 Modern Legal History of England and Wales 1750-1950 (Butterworths, 1980) p.24.
°I'Lewis, Ellis T., 1930, op. cit. p.221.

%2 Scarman, Leslie, Law Report: The New Pattern (Routledge & Kegan Paul, London, 1968) p.23.

% Stare decisis (http://www.fact-index.com/c/co/common_[aw.html) p.1.

' Luke, H.K., 1982, op. cit. p.29.

®> Roebuck, Derek The Background of the Common Law (2"‘l ed., Oxford University Press, N.York, 1990) p.3.
% Baker, J.H., 1990, op. cit. p.229.

°" Ibid. p.228.

*® Ingman, Terence, 2002, op. cit. p.430.

°? Sadler, Gilbert T., 1919, op. cit. p.1

" Hogue, A. R., 1966, op. cit. p.9.
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unchanging, hence met by the customary obligations.”' The customary law, approved by
use, carried the greatest authority’? and provided foundation for the origin of common

law. Different phases of common law’s development can be summarised as under.

1.2.2.1 Law and Administration of Justice before Norman Conquest
In the Anglo Saxon times, there was no uniform law for the whole of England.” The

laws were mostly oral varying with the variation of local custom.’”* The diversity of

customs can be highlighted by the fact that even for centuries after the accomplishment

of common law there was no common language or common dress in the kingdom.”

Most important men of the society had judicial powers and were responsible for law and

7

administration.”® Administration of justice was a profitable business’’ and a privilege

shared by the powerful; the king laid down the rules of his peace, so did the lord and the
bishOp.78 Breach of peace had two-fold penalty, one to the victim and the other to the
king, lord or bishop.” Everyone who had some authority had his own court and hence
could do justice.* There were no police and no justice separate from administration

until the end of the middle ages in England.®' In early 13" century a preliminary form of

police system was introduced in each county to keep peace..82

A number of judicial tribunals were exercising parallel jurisdiction in the dispdtes

amongst the subjects, like the courts of shires, hundreds and boroughs, the courts of

lords, and the king.*’It was a network of competing courts of conflicting jurisdictions,*

yet it played its role in the growth of common law and by the end of 13™ century the
common law absorbed much of it.* By the end of 15™ century common law courts

established their superiority over all local courts, and the new courts such as council

I Milsom, S.F.C., Historical Foundations of the Common Law (2"‘d ed., Butterworths, 1981) p.13.

> Hogue, A. R., 1966, op. cit. p.10.

" Slapper, G. & Kelly, D., The English Legal System (5™ ed., Cavendish Publishing, London, 2001) p.3.

" Denham, Paul, 1983, op. cit. p.3J.

> Warmington, L. Crispin (Editor-in-chief) Stephen’s Commentaries on the Law of England (Butterworth’s
& Co., London, 1950) Vol. I, p.12.

¢ Kiralfy, A.K.R., 1990, op. cit. p.2.

" Baker, J.H., 1990, op. cit. p.17.

™® Roebuck, Derek, 1990, op. cit. p.30.

? Ibid p.13.

* Caenegem, R. C. Van, The Birth of English Common Law (The University Press, Cambridge, 1973) p.14.

*! Roebuck, Derek, 1990, op. cit. p.11.

52 Baker, J.H., 1990, op. cit. p.29.

> Ibid. p.15.

** Holdsworth, W.S., A History of English Law (6" ed., Methuen & Co., London, 1938) Vol. I, p.4.

85 Hogue, A. R., 1966, op. cit. p.S.
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court, Star Chamber and court of chancery were all centralised.®® Traces of the borough

and city courts could be found until 1971, when the Courts Act 1971 abolished them.®’

The royal administration depended upon the lord’s administration. If a man had no lord
he could be proclaimed an outlaw; being outside the law’s protection against anyone
doing him harm.*® The lord was responsible to produce him in the court if required.”
Dependence on a lord was a check on the individual freedom of a freeborn man.”’ The
administration of justice was discriminatory taking into account the rank or the status of
the person. There was nothing called law, rather groups ot people were enforcing local
customs in an arbitrary manner. The distinction between civil and criminal liability was
not recognised.”' However, it began to rise in the late 12" century under the influence of
Roman and canon law.’* There was no difference between public and private law,
substantive law and procedure; and even the most obvious distinction between

L : 9
ecclesiastical and secular affairs was absent. 3

There was no central state authority, the essential element of contemporary civilised
life.”* It was a typical localised society that remained divided into classes of noble,
knights, esquires, gentleman, plebeians, clergy, and many others up to the first quarter
of 17" century.”® The state of legal affairs was hap-hazard.”® Pre-conquest legal process

of England was used by the powerful to their own advantages.”’ The Norman Conquest

brought uniformity and eliminated the hap-hazard state of affairs.

1.2.2.2 Norman Conquest and After
The Norman Conquest is an event of great importance in English legal history.”® At the

time of the conquest, in 1066, there was very little that could be called common law.”

There was no central court administcring justice to neither the whole country nor any

" Holdsworth, W.S., 1938, op. cit. Vol. I, p.187.

57 The Courts Act 1971(c.23) ss. 42-43.

%% Roebuck, Derek, 1990, op. cit. p.13.

"> Holdsworth, W.S., 1938, op. cit. Vol. I, p.23.

*° Pollock, & Maitland, 1898, op. cit. Vol. I, p.31.

! Ibid. (Reissue, 1968) Vol. I1., p.499.

2 Hudson, John, 1996, op. cit. p.56.

* Jenks, Edward, 1967, op. cit. p.13.

4 Jenks, Edward, 1949, op. cit. p.7.

> O’ Sullivan, Richard, The Inheritance of the Common Law (Stevens & Sons, London, 1950) p.26.
Pollock, & Maitland, 1898, op. cit. Vol. 1., pp.32-34.

% Jenks, Edward, 1949, op. cit. p.17.

77 Harding, Alan, The Law Courts of Medieval England (George Allen &Unwin, London, 1973) p.30.

*® David, Rene, 1985, op. cit. p.311.

”> Roebuck, Derek, 1990, op. cit. pp.17-18.

14



English Law aud Shard ale: Mature, Sources and Principles of Criminal Liabihity

10

developed form of judicature or legislative'” and there existed no concept of separation

of powers.'”! The conquest resulted in the introduction of precise and orderly methods
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into government and law.'” The Norman kings and their successors made a great effort
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The conquest brought a strong ruler with the power and will to make his influence felt
throughout the country by establishing a central royal court and centralised
administrative organisation.'” Soon after the conquest the royal justices travelled all
over the country to hear civil and criminal pleas of the crown and brought justice to the
doors of their subjects.'” Normans rapidly set up an elaborate system of courts not only : :
to enforce pleas of the Crown but also common pleas.'” The court of common pleas
contributed to the development of common law more than any other court.'”’ The
Normans were successful in putting together the basic ingredients of common law;

nonetheless it took two centuries to establish a centralised judicial system.ws g

The centralised judicial system gradually rendered the local courts insignificant and g
substituted one common law for the confused mess of local customs.'” In the 13"

century, litigation was allowed only through the limited number of standard forms of
110

writs available from chancery on the payment of prescribed fee.” ™ Originally there were 3
only three writs, writ of right to land, writ of debt and detinue, and the writ of

trespass. = New forms of writs were introduced from time to time to meet the
112
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requirements of changing circumstances.  “ The rapid growth of common law during

this period is mainly attributed to the writ system.''> A writ issued once becomes a

:”ﬂifﬁmﬂ' | R

precedent for the future.''* However, in the 19" century, in order to bring uniformity in

%0 Holdsworth, W.S., 1938, op. cit. Vol. I, p.3.
'”! Milsom, S.F.C., 1981, op. cit. p.13.
'2 plucknett, Theodore F. T., A Concise History of the Common Law (5™ ed., Butterworth, 1956) p.11.
' Roebuck, Derek, 1990, op. cit. p.20.
'* Holdsworth, W.S., 1938, op. cit. Vol. I, p.4.
David, Rene, 1985, op. cit. p.311.
'9> Holdsworth, W.S., 1938, op. cit. Vol. 1, p.49.
'% Jenks, Edward, 1967, op. cit. p.14.
'97 Baker, J.H., 1990, op. cit. p.46.
'% Warmington, L. Crispin, 1950, op. cit. Vol. I, p.12.
' Holdsworth, W.S., 1938, op. cit. Vol. I, p.5.
''° Brand, Paul, The Making of the Common Law (The Hambledon Press, London, 1992) p.96.
"' Geer, F. A., 1893, op. cit. p.158.
'12 Jenks, Edward, 1967, op. cit. p.31.
'3 Jenks, Edward, 1949, op. cit. p.45.
‘14 Baker, J.H., 1990, op. cit. p.65.
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the system most of the forms of actions were abolished and thereafter any litigation
could commence by the same form of writ and also different causes of action could be
joined in it.'"

1.2.3 Equity

Early common law was somewhat inflexible; it would not adjudicate a case that did not
fall precisely under the purview of a particular writ and had an unwieldy set of
procedural rules.''® It means that an aggrieved party was not entitled to relief if no
remedy was provided under the law. Except for a few types of lawsuits in which the
object was to recover real or pcrsonal property, the only remedy provided was damages;
the body of legal principles known as equity evolved partly to overcome these
deficiencies.'!” Equity served as an appendix to the common law by filling up its

defects, preventing abuse of its process, and hence setting up itself as a rival to the

118
common law courts.

The common law courts, bound by precedent, were unable to administer justice In
certain cases, and the plaintiffs started petitioning the sovereign seeking justice, hence
the origin of the court of equity.l ' Equity dates from the 15" century 1n the form of the
Court of Chancery.'?” Rules of equity, unlike the rules of common law, were altered,

improved, and refined from time to time for securing the better administration of
justice.'®! Court of equity exercised exclusive, concurrent, and auxiliary jurisdiction in
the cases where common law provided no relief or was insufficient or to remove
procedural deficiencies respectively.'** Unlike common law, equity established the rule

that where there is a wrong there is a remedy.'*

Until recent times there was a sharp division between common law and cquity.
Obviously, the exercise of common law and equity jurisdiction by different courts

raised the risk of rivalry between the two and their amalgamation was considered

'I> Glenn, H. Patrick, 2000, op. cit. p.223.
Baker, J.H., 1990, op. cit. p.80.
' Allen, Carleton Kemp, Sir, 1964, op. cit. p.401.
S.H.Bailey & D.C. Ormerod, 2002, op. cit. p.4.
"7 Glenn, H. Patrick, 2000, op. cit. p.237.
'1* Jenks, Edward, 1967, op. cit. p.33.
S.H.Bailey & D.C. Ormerod, 2002, op. cit. p.5.
Denham, Paul, 1983, op. cit. p.11.
"% Ibid.
'?! Fitzgerald, P. J., 1966, op. cit. p.145.
'*2 Denham, Paul, 1983, op. cit. p.11.
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appropriate. '** In the 19" century the rivalry between both the courts had become

12 126

intense'*” and ultimately both the courts were amalgamated by an Act of parliament.

Thencetorth, actions at law and suits in equity are to be administered in the same courts

and under the same procedure. '*’

1.2.4 Legislation
A legal system based on the-judge-made law could keep pace with the needs of society

if the conditions remained fairly static.'*® In the modern age dramatic changes are taking
place 1n the social, economic, and political structure of society. Judge-made law cannot

cope with such changes. Legislation is the rapid and efficient means to meet the needs

of society. Though the legislation as a regular practice started in the 13" century by the
establishment of the parliament,'*” however the changing political and socio-economic
conditions led to the dominance of legislation over common law from the late 19™
century.”’ Rules of law developed by the courts can be modified or reversed by the
legislature and it can legislate on any subject. *' Nonetheless, it is desired that
legislation should be avoided in the areas where the basic principles are still in the

process of evolution and a legal dispute is likely to arise unexpectedly.'*

A law is ought to be simple, straightforward, readily accessible and its provisions to be

easily and immediately ascertainable. > An enacted law, indeed, have all these

134 .
Moreover, Legislation removes the

characteristics and is easily intelligible.
uncertainties, illogicalities, and inconsistencies of law.'?® Though the bulk of English
criminal law 1s now found in the statutes yet some offences, like murder, manslaughter,
assault and conspiracy to defraud, are governed under the principles of common law;
likewise some basic principles of criminal liability, like intention and recklessness and

defences like duress, intoxication, and insanity are still firmly embedded in the common

'23 Denham, Paul, 1999, op. cit. p.65.

124 Jenks, Edward, 1967, op. cit. p.36.

'*> Denham, Paul, 1983, op. cit. p.12.

'%® The Judicature Act 1873, s. 24.

'*" Walker, R. J. & Ward, R., 1994, op. cit. p.7.

'8 Kiralfy, A.K.R., 1990, op. cit. p.98.

'* Jenks, Edward, 1967, op.cit.p.37.

% Denham, Paul, 1999, op. cit. p.43.

Y1 Kiralfy, A.K.R., 1990, op. cit. p.98.

"2 Ibid, p.101.

>3 Samuels, Alec, “Is it in force or Isn’t it?” 35 (1979) The Magistrate 173 at 174,
'** Luke, H.K., 1982, op. cit p. 31.

> Hahlo, H. R., “Here Lies the Common Law: Rest in Peace” 30 (1967) MLR 241 at 246.
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law.'°° In addition, the law relating to movable property, prerogative of crown and

constitutional law can only be understood by the study of common law. '’

1.2.5 Other Sources of English Law
Although common law, legislation and equity are the major sources of English law,"

38
however, after joining the European Community and signing the Treaty of European
Union, the legislation and judicial decisions of European Court of Justice have become
its important and additional source.'” The international conventions are meant to
harmonise the laws of all the contracting states on the particular subject and this cannot
be achieved unless their interpretation is same to the possible extent in all the
contracting states. '*° Normally an international treaty does not impinge on the
sovereignty of the parliaments of the member states, rather a failure to comply with its

provisions results in the breach of international law.'*' However, the EC treaty has its

own legal system which the courts of the member states are bound to za.pply..142

The treaty demanded that the courts of the member states should set aside any national
law which prevent them from granting any relief which, otherwise, is available under

143

the Community laws.”™ UK’s parliament gave effect to the community law under

statutory provisions. Section 2, of the European Communities Act 1972, states that both

past and future Acts ot the parliament should be effective subject to the Community

law.'** In the light of this rule UK courts are now Community law courts, bound to give

effect to that law where it is operative.'* They are not allowed to set entirely different

“*“1t suggests that English courts cannot disregard

rules to undermine the convention.
any provision of the convention.'*” The decisions of the European Court of Justice are
binding on all the courts of member countries including English courts.'*® It is an

interesting phenomenon that English courts are bound to follow the decisions of

% Ashworth, Andrew, 1999, op. cit. p.5.
Allen, Carlcton Kemp, Sir, 1964, op. cit. p.76.

7 Jenks, Edward, 1967, op. cit. p.29.

%% Zander, Michael, 1999, op. cit. p.374.

"> Manchester, C., & Salter, D., 2000, op. cit. p.3.

' Dicey, A.V., Dicey and Morris on the Conflict of Laws (12" ed., Sweet & Maxwell, 1993) Vol. I, p.9.

'*I' Atiyah, P.S., 1995, op. cit. p.93.

142 7ander, Michael, 1999, op. cit. p.382.

"' R. v. Secretary of State for Transport, Ex p. Factortame Ltd. [1990] 3 WLR 818 at 852.

" Wade, H. W. R., “What Has Happened to the Sovereignty of Parliament?” 107 [1991] LOR 1.
S.H.Bailey & D.C. Ormerod, 2002, op. cit. p.354.

'*> Slapper, G. & Kelly, D., 2001, op. cit. p.569.

136 Sidhu and Others v. British Airways [1997] A.C. 430 at 454.

'*" Darbyshire, P., 2001, op. cit. p.45.

"8 Ibid. p.37.
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European Court of Justice but the European Court itself is not bound by its own

149

decisions. "~ Nevertheless, for the purpose of legal certainty and uniformity the ECJ

. . . 1
generally follows its own previous decisions. '’

It implies that the interpretation of the national laws by the European Court will take

precedence over all the laws prevailing in the country including statutes if they appear
contrary to such interpretation. ' In the context of the Community law, the parliament

S

is no longer sovereign > rather subordinate to the European Community law.'”>> The

membership of the Community requires every member to undertake that its domestic
law shall give way to the Community law in case of a conflict. It means that in case of a
contlict the Community law will prevail over the UK’s laws and hence the parliament
will be bound to annul, amend, or change the national law contrary to the Community
laws. The House of Lords confirmed the supremacy of the Community law and declared
that an Act of parliament contrary to the Community law is unenforceable.'”* However,
the supremacy of Community law has been tempered by the fact that the EC legislation

must be in accordance with the principles of international laws. '’

Similarly, the parties to the European Convention on Human Rights, within their
jurisdiction, are required to protect the rights safeguarded in the convention and to
provide a remedy for their breach.”® Initially, the UK government did not enact to
incorporate the convention into its domestic laws for the assumption that the rights and
freedoms set out in the convention are already protected under the domestic laws.'”’

However, later on the convention was incorporated into UK laws as Human Rights Act
1998."°% Under the provisions of the Act all the primary and subordinate legislation

shall be given effect in a way which is compatible with the convention rights."”” The

'*? Baker, J.H., 1990, op. cit. p.230.

> Manchester, C., & Salter, D., 2000, op. cit. p.7.

151 Zander, Michael, 1999, op. cit. p.381.
Slapper, G. & Kelly, D., 2001, op. cit. p.567.

>2 Wade, H.W.R., 1991, op. cit. p.2.

3 Atiyah, P.S., 1995, op. cit. p.93.

Y R. v. Secretary of State for Transport, ex parte Factortame Ltd. and Others (No.1) [1990]2 AC85 &
(No.2) [1991] 1 AC 603 at 659. |

153 Weatherill, Stephen & Bcaumont, Paul, £ U Law (3rd ed., Penguin Books, London, 1999) p.437.

56 Manchester, C., & Salter, D., 2000, op. cit. p.131.

7 Ibid, p.132.

% Ibid.

1>% Zander, Michael, 1999, op. cit. p.167.
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fundamental rights guaranteed under Article 5 and 6 have become the parameters for the

statutes and casc law of the English courts.'®

1.3 Distinctive Features of English Law
One of the distinctive features of English law is that it is based upon judicial decisions,

leaving a scope for a discretionary, ad hoc, and pragmatic approach to the particular
problem before the court. The grounds for deciding cases are found in precedents;
whereas civil law system based upon codified laws controls the exercise of judicial
discretion.'® Though the idea of codification is finding its place in English legal system
but still certain important areas are being governed by the principles of unwritten
common law. The different roles of case law in civil and common law traditions creates
differences in the way the courts render their decisions. Common law courts generally
explain in detail the rationale behind their decisions with numerous citations to previous
decisions and other authority. By constrast, decisions in the courts of most civil law

jurisdictions are generally very short, referring only to the statute applied.'®

The jury trial is a common law process by which the jury are responsible for hearing the

163 -

dispute, evaluating the evidence presented and deciding on the facts,'®® in accordance

with the rule of law as directed by the judge. Trial by jury is considered to be the heart

of the Anglo-Saxon process of criminal trial.'® The jury is the final arbiter of the

question of fact; however 1t has no part to play in fixing the punishme:ntq.,165 Ajuryisa
body of responsible persons of neighbourhood helping the judge to resolve a conflict.'®®
The jury trial has its peculiar feature of division of responsibility between the judge and
the jury, the judge explains the law and directs the jury on the rule of law and the actual
judgement is made by the jury. Though to some extent the trial by jury is better than the

ordeals and battle yet its simplicity and rationality are doubtful.

The jury trial has attracted more praise and less theoretical analysis '®’ because the

Contempt of Court Act 1981 made it an offence to publish or solicit for publication any

el

160 Darbyshire, P., 2001, op. cit. p.174.

'l Slapper, G. & Kelly, D., 2001, op. cit. p.3.

'*2 Common Law (http: f/www fact-index, com/c/co/common_law.html) p.3

'*> Holdsworth, W.S., 1938, op. cit. Vol. I, p.298.

'“* Findlay, Mark, & Duff, Peter, (ed) The Jury Under Attack (Butterworths, London, 1988) p.140.

165 Darbyshire, P., 2001, op. cit. p.313.

' Jenks, Edward, 1949, op. cit. p.48.

167 Darbyshire, P., “The Lamp that Shows that Freedom Lives-Is it Worth the Candle?”[1991] Crim. LR. 740
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detail of what happens in the jury room.'®® However, this mode of trial is not free from
defects. A jury is comprised of a group which eliminates the concept of individual
responsibility. It gives no reason for its verdict nor the verdict is subject to any appeal,

169

experience shows that the verdict can be influenced by intimidation, ° as it has been

apprehended in Tony Martin’s case.'” Corruption and misconduct by jurors was an

171

undentable obstacle to justice.”” A jury may be composed of persons having no desire

or capacity to grasp complex question, whether of fact or law, to weigh evidence or to

. . . [72
reach a conclusion upon facts in 1ssue.

[n the middle ages juries were 1gnorant and not very intelligent to perform their
functions properly, the questions in dispute were to be much narrowed down so that
they could be answered simply by guilty or non guilty..”3 Until 1930, there was an
extensive use of jury in civil actions'’* but now most civil and criminal cases are not
tried before a jury.'”” At the moment, only 3% criminal cases are tried in the Crown
Court and most of the offenders plead guilty and merely appear before the judge for
sentence.'’® The courts themselves admit that in certain cases the trial by a judge should
be the usual mode.'’’ It is also alleged that the chances of acquittal of the accused in a
jury trial are very high.'”® It can be claimed without any fear of contradiction that judges
are more competent in deciding question of fact relying upon their experience of

weighing evidence, so a trial by a judge 1s more rationale and preferable.

Statutes codifying English common law are understood to always be interpreted in the
light of the common law tradition, and so may leave a number of things unexplained
because they are already understood from pre-existing preccdents and customs.
Codification restate the common law position in a single document rather than creating

new offences, so the common law remains relevant to their interpretation.!”” By contrast

'®® The Contempt of Court Act 1981, Section 8.

' Holdsworth, W.S., 1938, op. cit. Vol. 1, p.347.

' The Times, April 20, 2000.

‘"l Baker, J.H., 1990, op. cit. p.156.

' Holdsworth, W.S., 1938, op. cit. Vol. I, p.347.

' Jenks, Edward, 1967, op. cit. p.34.

'™ Atiyah, P.S., 1995, op. cit. p.30

'> Home Oftice, Juries in Serious Fraud Trials: A Consultation Document
(http://www.homeoffice.gov.uk). 2003, Chapter-2.

'"* Darbyshire, P., 2001, op. cit. p.313.

""" Ward v. James [1966] 1 QB 273 at p.303.

' Atiyah, P.S., 1995, op. cit. p.33.

' Common Law (http.//www.fact-index.com/c/co/common_law.html) p.3.
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to the codifications of common law, in other jurisdictions some laws are purely

statutory, and may create new causes of action and offences beyond thc common law.

The English law has sufficient flexibility to take account of the changing needs of a
continually changing society.'® Being secular in its nature it has absorbed all types of
changes that occurred in society. English law is mainly based upon the local customs as
recognised and embodied in legal framework by the courts.'®! If a case is raised to a
common law court and no statute or a precedent appears to deal with the question in

1ssue, the judge may decide the case on the principle of analogy '®* because no
intelligent legal system would refute the indispensable instrument of analogy and parity

'*> In this sense the judge undoubtedly makes and declares law in a limited

of reasoning.
sense and this practice gives the law flexibility which is one of its features but it does
not allow a departure from recognised principles'®* because too much flexibility will
lead to intolerable uncertainty. Flexibility of English law may be attributed to the

principles of equity which abated the rigours of the fixed common law.'%’

Conclusion
Common law, being a human eftort, 1s the product of time and places, economic and

class interests, struggle for power between political factions, and the trial of cases by the
judges and lawyers of great skill.'®® Customs, precedents, legal writings, legislation,
human reason and international treaties played their part to take it to the stage where it
stands today. It 1s the basic characteristic of human effort that there is always room for
improvement. Though the English law has passed through many stages of its
development yet it is not free from defects. Statutory reform of common law is an
inevitable fact of the 20" century.'®’ The Law Commission admitted that a great deal 1s
to be done before it can be justifiably said that the English legal system is harmonious
with the social and economic requiremeﬁts of the modern society.'® According to them
the English law 1s not certain, nor readily accessible or easily understandable. In 1968,

expressing their dissatisfaction over the criminal law the commissioners stated that it is

'* Per Lord Justice Donadlson in Parker v. British Airways Board [1982]) 2 WLR 503 at p.513.

'"*1 Keeton, G., English Law: The Judicial Contribution (David & Charles, Newton Abbot, 1974) p.10.

'*2 Waldron, Jeremy, The Law (Routledge, London, N. York, 1990) p. 6.

'*3 Allen, Carleton Kemp, Sir, 1964, op. cit. p.67.

'"** Jenks, Edward, 1967, op. cit. p.28.

'*> Lobban, M., The Common Law and English Jurisprudence 1760-1850 (Clarendon Press, Oxford, 1991) p.1.
'*® Roebuck, Derek, 1990, op. cit. p.2.

"*" Luke, H. K., 1982, op. cit. p. 29.
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complex, obscure, its terminology confusing, and its provisions often out of accord with
the modern conditions.'®” Simply, the common law has been declared defective and

unattractive. The law making process in the UK has also been declared unsatisfactory

and obscure as compared to many other jurisdictions.'”’

In the next chapter we’ll deal with the nature and sources of Islamic law and it will be

made clear how the two systems are alike or differ from each other.

The Law Commuission, First Programme of the Law Commission, Note by the Commissioners (Law
Com. No. 1, 1965).

'* The Law Commission, Codification of the Criminal Law (Law Com. No. 14, 1968) Item No. XVIII.
' Dale, William, Sir, Legislative Drafting: A New Approach (Butterworths, London, 1977) pp.331-33.
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Chapter-2 Islamic Law its Nature and Sources

2.1Introduction
The Islamic legal system is one of the major non-western legal systems of the world' and

[slam itself is the second largest religion in Europe.” The word ‘Islam’ literally means
peace, commitment, submission, and obedience.” In its religious sense it denotes
submission to the will of God and in its secular sense the establishment of peace.® As a
religion it stands for a belief in Allah and all His prophets and demands an unconditional

submission to the Divine will revealed to mankind through Prophets.’

The study of law and theology cannot be differentiated; no distinction can be made
between rules of law and that of religion.® This joint body of learning is termed as Figh,
or understanding of the word of God and man’s duties under it.” The life of a Muslim
has always been dominated by the {tWo; theology, prescribing the beliefs, and the law,
declaring the permissible and prohibited.® The discipline of law rather than theology
played the primary part in the development of this understanding, for the law became
the central discipline of Islam.” Islamic law is essentially religious as opposed to

English concept of law and hence enormously wider in its scope than any secular law.'”

The term Figh thus came to have exclusively legal undertone. Later the word Shari’ah
or the path'' became the accepted expression for describing this discipline. Islamic law,
having its expression in the Qur ‘an and the Sunnah, is technically known as Shari'ah.'*
[t 1s the expression of divine limits over the freedom of human in his individual and
collective lite. Shari’ah i1s the divine path along with it is incumbent on mankind to

walk."” It enunciates the rules and regulations, derived from the Qur 'an and Sunnah,

' Edge, lan, Islamic Law and Legal theory (Aldershot, Dartmouth,1996) p. xiii
* Ahmad, Khurshid, Islam: Its Meaning and Message (Islamic Council of Europe, London, 1976) Foreword.
* Ibn Manzur, Lisaan Al-Arab (Dar Sader, Beirut, 1955) Vol. XII, p.293.
Mulla, D. F. Sir, Principles of Mohammadan Law (18" ed. Mansoor Book House, Lahore, 1988) p. xiv.
Gibb, H.A.R., Mohammedanism: An Historical Survey (Oxford University Press, 1949) p.1.
*Mulla, D. F. Sir, 1988, op. cit. p. xv.
> Ahmad, Khurshid, 1976, op. cit. p.28.
° Hassan, Ahmad, 1982, op. cit. p.30.
" Ibid
39Anderson, J.N.D., Islamic law in the Modern World (Stevens & Sons, London, 1959) p.19.
Ibid.
" Ibid. p.4.
'! Ibn Manzur, 1955, op. cit. Vol. VIII, p.176.
'* Hassan, Ahmad, Principles of Islamic Jurisprudence (1* ed. 1.R.1., Islamabad, Pakistan, 1993) p.1.
" Doi, Abdur Rehman 1., Shari’ah: The Islamic Law (Ta’ha Publishers, London, 1997) p.2.
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governing rights and liabilities of Muslims.'* Both the sources are textual in character
and technically called Nasus (sing. Nass) in Arabic. Shari’ah covers both, law, in the
English sense, and also moral rules not enforceable by the law courts."” It reaches much

deeper into the thought, life and conduct of human beings than a secular law.'°

This chapter will deal with the sources and nature of Shari’ah and its distinction from
the English law. It will demonstrate that the revelatory nature of Shari’ah restrict the
scope of law making by man. The restrictions are based on divine commandments,
however these restrictions do not render it inflexible and the secondary sources of
Shari’ah are capable of developing legal rules to cope with the requirements of modern
times. A brief description of four major Sunni schools of thought has also been included
to facilitate the understanding of development of Shari‘ah. The similarities and
dissimilarities of both the systems will be highlighted elaborating the characteristics

which distinguish Islamic legal system from the English one.

2.2 Sources of Islamic Law
Sources of Islamic law fall into two main categories; the primary and the secondary or

7

| . ‘
dependent sources, = some time these sources are designated as agreed upon and

disputed sources as well.!® In the classical view of Islamic jurisprudence the Holy
Qur’an, Sunnah, Iima together with Qiyas comprise the primary sources.'” These
sources are more authoritative than any man-made statute having unchanged authority
in all the times and the circumstances.”’ It is unanimously accepted that the Holy
Qur’an and the Sunnah are the primary sources of Shari’ah and the custodian of Islamic
thought and knowledge. Qiyas and [jma are, 1n fact, instruments for legislation on new

problems for whose solution a direct guidance from the Qur’an or the Sunnah is not

available.”’ An enormous proportion of Shari’ah, indeed, rests on these two sources.

'Y Bosworth, C. E. & Donzel, E. Van, Encyclopaedia of Islam (New ed. E.J. Brill, Leiden,1997)Vol. I1X, p.321.
"> Gerber, Haim, Islamic Law and Culture 1600-1840 (Brill, Leiden, 1999) p.128. |
1 Weeramantry, C. G., Islamic Jurisprudence: An International Perspective (Macmillan, 1988) p.1.
'" Hassan, Ahmad, 1982, op. cit. p.31.
'* Hassan, H. Hamid, An Introduction to the Study of Islamic Law (Shari’ah Academy, 1997) p.124.
' Hassan, Ahmad, “The Sources of Islamic Law” Islamic Studies 7 (1968) 165 at 170.

Anderson, J.N.D., 1959, op. cit. p.13.

Ali, Shaheen Sardar, Gender and Human Rights in Islam (Kluwer Law International, 2000) p.19.
*> Weeramantry, C. G., 1988, op. cit. p.42.

Bassiouni, M. Cherif,(ed) The Islamic Criminal Justice System (Oceana Publications, 1982) p.9
2l Weeramantry, C. G., 1988, op. cit. p.42.
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The - secondary or the subsidiary sources are, Istihsan (public interest), Masalih
Mursalah or public good, Istishab (presumption of continuity), religious laws betore
Islam, Madhab al-sahabi, acts of Ahl-e-Madina, Fatwa of a companion (legal opinion),
Sadd al-Darah’i (blocking the means) and customs.”” These sources mainly serve as

means to discover law and in themselves are not independent.

The primary sources shall be taken in the order mentioned above because it is not
permissible to refer to the subsequent source except when no rule is found in the
preceding one on the point under consideration.”* However, it is necessary to keep in
mind that the Sunnah is to be consulted concurrently for the explanation and exposition
of the meaning of the Qur ’'an to resolve any ambiguity. The secondary sources need not

any specific order for their application in deducing a rule of law.*’

2.2.1 The Qur’an
The Qur’an, the Holy book of Islam, is the bed rock of Islamic jurisprudence.’® It is the

primary source of Shari’ah and all other sources are subordinate to it.“’ It is a part of
every Muslim’s belief that it has been authentically revealed to the Prophet and has been
preserved down the ages without any alteration having been effected in its text.”® The
Qur’an was not revealed all at once,”” the revelation came in fragments from time to
time and the Holy Prophct used to communicate it to his followers and asked them not
only to learn it by heart but to write it down as well.”® He also indicated the precise

place of the new revelation in the text.”'

The Qur’an was revealed according to happenings, incidents and in response to the
questions raised by the companions, which are called the causes of revelation.>* This
piecemeal revelation served several purposes; it tacilitated the preservation of revelation

by reducing into writing and memorising, it led to the gradual legislation, as it will be

*2 Hassan, H. Hamid, 1997, op. cit. p.124.
Kamali, Mohammad Hashim, Principles of Islamic Jurisprudence (1. T. S., Cambridge, 1991)pp.168-310.
> Weiss, Bernard, “Interpretation in Islamic Law: The Theory of Ijtihad’ 26 (1978) Am. JCL.199 at 202.
** Hassan, H. Hamid, 1997, op. cit. p.132.
2 Ibid.
* Hassan, Ahmad, 1982, op. cit. p.34.
*’ Hassan, H. Hamid, 1997, op. cit. p.143.
Ali, Shaheen Sardar, 2000, op. cit. p.19.
* Ahmad, Khurshid, 1976, op. cit. p.82
*” Hassan, H. Hamid, 1997, op. cit. p.144.
*% Hamidullah, Muhammad Dr., An Introduction to Islam (I.I. F. S. O., 1970) p.20.
*! Hassan, H. Hamid, 1997, op. cit. pp.146-47
2 Ibid. p.144.
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seen In the case of prohibition of alcohol drinking (see 9.7), it made the implementation
of Shari’ah easy over those who had recently left tribal system. The knowledge of
incidents and questions helped the commentators to explain the meaning of the verses
revealed on a particular time.”> The revelation continued during the whole missionary

life of the Holy Prophet for a period of 22 years 2 months and 22 days.**

The laws given by the Qur ‘an are eternal, immutable and binding on Muslims of all the
countries and ages..3 > Since the Qur an has no earthly source, it is obvious that nothing
of it can be altered by any human agency or institution.’® As a matter of fact, leaving
certain specific offences, the Holy Qur’'an describes the objectives of law and general
principles of legislation in civil and criminal, political and economic, constitutional and

international affairs leaving the rest for the scholars of every age to legislate in the light

of these principles according to their social needs and interests of the people.”’ In the
realm of criminal law, society 1s allowed to legislate in the light of a broad principle that

the punishment of an evil should be an evil like it.**

The scholars throughout the centuries attempted to derive a fresh message, a new
thought from the Qur’an that was more suitable to the realities of their times and the
requirement of the community.”” It contains directions for the conduct of the ruler and

the ruled, the rich and the poor, for peace as well for war, for spiritual as well as
material well-being of man.*® A careful study of the Book would show beyond any

doubt that there 1s not a single word 1n it which could ever become time-barred.

4 42

The Qur’an calls itself a book of guidance*' and not a code of law. Out of 6235 verses
at the most only 500 deal with the legal matters, both secular and ecclesiastical,
including family, civil and criminal matters.*> According to a more careful opinion there

are about 228 such versus out of which 70 deal with the family law, 70 with civil law,

* Doi, Abdur Rehman 1., 1997, op. cit. p.22.

** Hamidullah, Muhammad Dr., 1970, op. cit. p.21. |
> Walliullah, Mir, Muslim Jurisprudence and the Qur anic Law of Crimes (1.B. S. Lahore, 1982) p.5.
°® Mulla, D. F. Sir, 1988, op. cit. p. xvi.

Rahman, Fazlur, /slam (Holt, Rinehart & Winston, New York, 1966) p.32.

°7 Kamali, Mohammad Hashim, 1991, op. cit. p.30.

** Al-Qur’an 42:40.

*> Kamali, Mohammad Hashim, 1991, op. cit. p.32.

** Hamidullah, Muhammad Dr., 1970, op. cit. p.26.

Y Al-Qur’an 2: 3. ~

** Kamali, Mohammad Hashim, 1991, op. cit. p.14.

27



Englinh Law and Sharf ali: Nature, Sourees and Principles of Criminal Liabiliy

30 with criminal law, 13 with procedure and jurisdiction, 10 with constitutional law, 25
with international relationships, and 10 with economic and financial matters.** Such an
enumeration, however, can only be approximate. The legal bearing of some injunctions
1s disputable, whereas some others simultaneously apply to more than one sphere of
law.*> If we leave out of account those verscs which concern the state as such, there are
about 80 verses more or less, which deal with the law of personal status.*® In addition,

these verses are scattered around and not in any particular order.

Apart from the controversy over the number of legal verses, it is clear that the Qur’an is
an amalgam of law, ethics, and moral guidance; the legal verses were revealed in the
form of moral exhortations, exhorting people to the obedience of God and occasionally
installing a keen sense of fear of God in their minds.?” The divine law joins ethical and
legal matters together, thereby encouraging the harmonisation of conscience and the
law.*® Its primary purpose is to regulate the relationship of man with man and with his
Creator.”” The law of inheritance, principles of marriage and divorce, rules for
commercial transactions, prohibition of usury, provisions for war and peace, directives
for international relations, punishments for crimes, are all meant for regulating human
relationships in society..5 O 1t can, therefore, be said that Coulson is not justified in saying
that the primary purpose of the Qur an is to regulate the relationship of man with his

Creator and not with his fellows.”’

2.2.2 The Sunnah
The Sunnah is the second major source of Shari’ah after the Qur’an.>* It explains and

elaborates the Qur'an and at the same time constitutes an independent source as well.””

[t explains the precise rules of the Qur’an or qualifies its absolute injunctions or

** Al-Qardavi, Yousaf, Madkhal-Li-Dirasat Al-Shari’ah Al-Islamia (Maktaba Al-Wahba, Cairo,1997) p.10
* Khallaf, Abdul Wahab, //m Usul al-Figh (8" ed., Dar Al-Ilm, Kuwait) p.22-23.
Lippman, Matthew, Islamic Criminal Law and Procedure (Praeger, London, New York,1988)p.29
Kamali, Mohammad Hashim, 1991, op. cit. pp. 245-46.
*> Ramadan Said, Islamic Law: Its Scope and Equity (2™ ed. Dr. Said Ramadan, 1970) p.43.
*® Mulla, D. F. Sir, 1988, op. cit. p. xv.
Coulson, N. J., 4 History of Islamic Law (Reprint) (Edinburgh University Press, 1971) p.12.
" Weeramantry, C. G., 1988, op. cit. p.44.
** Waines, David, An Introduction to Islam (Cambridge University Press, 1995) p.76.
*> Weeramantry, C. G., 1988, op. cit. p.43.
*% Waines, David, 1995, op. cit. p.31.
>! Coulson, N. J., 1971, op. cit. p.12.
** Lippman, Matthew, 1988, op. cit. p.30.
Ali, Shaheen Sardar, 2000, op. cit. p.20.
> Weeramantry, C. G., 1988, op. cit. p.42.
Kamali, Mohammad Hashim, 1991, op. cit. p.62.
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specifies its general statements.”” The Prophet was, in fact, sent primarily to exemplify
the teaching of the Qur’an hence its understanding is dependent upon Sunnah.>” If on a
given matter the Qur ‘an 1s silent, the guidance is sought from the teaching and example
of the Holy Prophet. Detailed accounts of the life of the Prophet and his teachings are

available in their original and pure form.”®

The word Sunnah literally means manner of acting, a rule of conduct, or a mode of
life.”” It will, therefore, include any rule deduced from the saying or the conduct of the

Holy prophet.”® Such conduct may be in the form of a specific utterance of the Holy
Prophet, an action or practice, or the approval by him of the action of someone else.”
The approval implies the permissibility of the conduct in question. It shows that the
Sunnah may be divided into three kind 1.e. verbal, practical and tacit constituting the

model behaviour of the Holy Prophet for Muslims.®’

To follow the command and the example of the Holy Prophet is obligatory upon every
Muslim. It has been ordained in the Holy Qur’'an, “Whatsoever the Messenger gives
you take it and whatsoever he forbids, abstain from it.”®' It was the Qur’anic command
to obey the Prophet that sanctioned the second source of authority for Shari’ah.%* The
Prophet neither errs nor does he commit mistakes in what emanates from him because
 of infallibility and divine guidance. He speaks nothing of his own but that what has
been revealed to him.® Thus whatever the Holy Prophet commanded is considered to be
the will of Allah®* hence the authority of the traditions of the Holy Prophet collectively

known aé the Sunnah in Shari’ah.

The importance of Sunnah is increased due to the fact that the Holy Prophet not only
taught, but took the opportunity of putting his teachings into practice in all the important

affairs of life. He lived for 23 years after Prophet-hood and endowed his community

> Hassan, H. Hamid, 1997, op. cit. p.149.

>> Kamali, Mohammad Hashim, 1991, op. cit. p.60.

°® Ahmad, Khurshid, 1976, op. cit. p.43.
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with a practical religion, founded a state which he administered, maintained internal
peace and order, led the armies for external defence, judged and settled the disputes of

his subjects, punished the criminals, and legislated in all other walks of life.®’

2.2.3 Ijma (consensus) |
[jma or consensus of opinion is the third source of Shari’ah. Whether [jma means the

[jma of the whole community, the companions, the jurists as a class, or just those of a
particular locality is a debatable question,®® yet in classical theory it is the agreement of
the qualified jurists.®’ The successors of the Holy Prophet retained both spiritual and
secular authority over the community; while deciding any case they had to consult the
Qur 'an and the Sunnah to seek a divine ruling about a certain issue. In case of failure,
they had to seek the advice of the pious and learned members of the community and

apply their unanimous opinion. It suggests that recourse to jma will be allowed only in

the cases where the point of law, under consideration, is not covered by the first two
basic sources.”® Though Jjma has been defined differently by various jurists yet the most
appropriate definition is the unanimous agreement of the Muslim jurists in a certain

period of time, after the death of the Prophet, on a rule of Shari’'ah.’

[ima serves as a source of authority to unite the Muslim community under a common
body of doctrine and law.”” Doctrine of Jjma derives its authority both from the Holy
Qur’an’' and the saying of the Holy Prophet that his community shall never unite on
error.”” In a sense the doctrine represents a secular proposition that the voice of the
people is the voice of God.” It serves as a means to acclimatise the provisions of

Shari’ah to the ever changing needs of society at different places and times.’* The Holy
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°® Waines, David, 1995, op. cit. p.82.
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" Kerr, Malcolm H., Islamic Reform: The Political and Legal Theories of Muhammad Abduh and Rashid
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Prophet 1s reported to have said that whatever is agreed upon by the Muslims attains the

status of binding rule unless it declares an unlawful as permissible and vice versa.””

Doctrine of Ijma is agreed upon by all the four Sunni schools of thought.”® Though the
rules deduced on the basis of Ijma vary in degree of sanctity in different schools,
however, there i1s unanimity of opinion that Jima once established cannot be
abrogated.”” The Muslim jurists unanimously admit the principle that all that the
Muslims consider good, is good in the eyes of Allah,” hence doctrine of ljma 1mplies
that the rules deduced by Jjma entail divine approval.” It will be binding on the

Muslims to act on a principle that has been established by ima of qualified legal

. 80
scholars of any generation.®

Unlike the Qur’an and the Sunnah, Iima is not a divine source. Its importance as a
source of Shari’ah demands that only an absolute and universal consensus, though
difficult to obtain, should qualify.®' The concept will lead to the political unity of the
Muslim community, combined with the democratic notion of political consensus it is
the most authoritative basis for the legislative development of Shari’ah.®* However, this
particular feature renders it too slow a process for legislation to keep pace with the
changing needs of community in modern times. Moreover, geopolitical differences and
the diversity of culture and traditions throughout the Muslim world render the
occurrence of classical /ima more difficult. The only plausible solution to overcome the
difficulty 1s that the courts should not be barred from giving ad hoc judgements pending

.83
the occurrence of Ijma.

2.2.4 Qiyas (Analogical Reasoning)
Literally Qiyas stands for measuring the length, weight or quality of something or its

comparison with a similar one.** It suggests an equality or close similarity between the
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two things, where one serves as criterion to evaluate the other.® In Shari’ah Qiyas
means the deduction of legal prescriptions from the Qur’'an and the Sunnah by
reasoning and analogy.®® When a judge exercised his discretion to extend the principle
In one case to another by virtue of a common cause (/llah) shared by the two, the
process was termed as analogical deduction or Qiyas.®’ The deduction may be regarded
as reasoning from the general to the particular or from the particular to the particular.
Qiyas may be described as the method of interpretation in which legal reasoning on the

basis of Qur’an and Sunnah is generally accepted as fully legitimate.®®

The whole concept of Qiyas 1s based upon the effort to find out an essential common
cause between the similar cases and to apply the rule of one to the other.”” The main
role of human reason is the identification of the common cause.” Once it is identified it
becomes necessary to apply the rule without any change or interference.”’’ The extension
of an existing rule of Shari’ah to a similar case is invalid without identification of the

y) . . :
common cause.”> Hence, reasoning and example both are essential elements of Qiyas.

Qiyas 1s merely the extension of the existing law to the new cases, hence it does not
amount to an independent source of law rather it is a tool to develop the existing one.”
Doctrine of Qiyas is a means to restrict and discipline the discretion of the judges.” It
involves the investigation of the motive of law or ratio legis and application of the
reasoning in one case to the other on the basis of analogy.” It is permissible for the

jurists to exercise fjtihad to determine the common cause, the essential requirement of

analogy, in the cases where it was not evident.

*> Kamali, Mohammad Hashim, 1991, op. cit. p.197.

% Walliullah, Mir, 1982, op. cit. p.32.

*” Waines, David, 1995, op. cit. p.63.

*® Kerr, Malcolm H., 1966, op. cit. p.66.

* Kamali, Mohammad Hashim, 1991, op. cit. p.197.
Weeramantry, C. G., 1988, op. cit. p.43.

”° Hassan, H. Hamid, 1997, op. cit. p.173

’! Kamali, Mohammad Hashim, 1991, op. cit. p.198.

% [bid. p.37.

» Ibid. p.198.

’* Von Grunebaum, Gustave E., 1953, op. cit. p.148.

’> Kamali, Mohammad Hashim, 1991, op. cit. p.251.
Weeramantry, C. G., 1988, op. cit. pp. 40-41.
Walliullah, Mir, 1982, op. cit. p.32.

32



English Law aond Neard el MNature, Sourees and Prmciples of Criminal Liability

For the application of doctrine of Qiyas it i1s a prerequisite condition that the original
ruling was based upon either of the two material sources of Shari’ah and the solution of
the current case cannot be found in them or in a definite ima.”® It means that a rule of
law already exists in the primary sources leading to a particular conclusion given all the
circumstances of the case in hand.”’ Hence doctrine of Qiyas ensures consistency of
revealed law and reason in the development of Shari’ah.”® Though there is disagreement
among the Muslim jurists on the application of Qiyas in criminal cases, however the
most appropriate view 1s not to apply the doctrine in cases of penalties because in the
realm of criminal law each case has its peculiar facts distinguishing it from the other.”

Generally in the civil cases the doctrine can be applied.

English law also recognises the principle of analogy as a tool to deal with the new
issues of law. If a new casc comes before a court and it is analogous with some other

already dealt with, it should be decided on the same principle because if like matters

100

arise let them be decided by the like one,”” since the occasion is good one for

proceeding Similibus ad similia.'"”' The common cause (//lah) required by Shari’ah is
analogous to the ratio decidendi to be followed in the cases of binding precedents.

Majority of the Muslim jurists hold the view that the four sources i.e. the Qur’an, the
Sunnah, [jma and Qiyas are valid and provide adequate means for the decisions of all

new problems forming the basis for the fundamental structure of Islamic

jurisprudence. 102

2.3 Secondary Sources of Islamic Law
Divine origin of Shari’'ah does not render it rigid. The secondary sources give it the

flexibility required to absorb the changing conditions of human society. The political

power of the time enjoys a degree of legislative competence derived from the divine

law. Justice, doing of good and wisdom are the fundamental guiding principles for such

legislation. A study of Shari 'ah makes 1t clear that there are certain subjects whose rules
have been specified in a definite way, while there are others left to the discretion of the

community to determine appropriate rules for them, provided that they do not contradict
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the principles laid down in the primary sources. Some of the secondary sources are
unanimously acknowledged by all the Sunni schools, whereas some others are
acknowledged by some <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>