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Chapter three - The future of international legal work

This chapter consists of four parts. The first analyses literature which has
considered what international legal work might look like in the future. The
second section moves on to discuss generally what interviewees predicted for the
future of international work 1n their firms. Part three looks more closely at the

prospect and reality of cross-national law firm mergers whilst the final section

analyses the potential threat of the Big Five firms of accountants.

Part one - The literature

“What management sees in its crystal ball determines, to a great extent, how it
prepares for the future. But because all the firms are dealing with hunches,
guesswork, and old-fashioned intuition, even the most careful planning may do listle

fo assure success.”
Stevens (1987)

What will the international work of the legal profession look like in the future?
Will commercial law firms continue to increase in size and attract lucrative work?
Or will other forms of practice grow 1n popularity? Certainly, prediction is not
likely to be easy - to paraphrase Michael Shattock (1998), if people who are
remarkably well paid to forecast the financial future can miss the collapse of the
Asian Economic Miracle, one might ask how wise it is to speculate on what
international legal work will look like in the future. Still, several writers have

hazarded guesses here and their views will be considered first.

Nelson (1994) has argued that we cannot now predict the future of corporate law
firms in the next century. Nevertheless, if certain assumptions are made, he does

expect to see the growth of the corporate legal sector (1994:358):

“If present political and economic trends continue, so that our society experiences
more trade with distant partners, and if we continue to follow relatively legalistic
approaches to commerce', finance and corporate governance, we can expect the

! And as Dezalay and Garth point out (1996:209), the rule of law is not inconsistent with a strong
réle for personal relations in the regulation of economic activity. Following Jones (1994a), one
could speculate whether some business, particularly in places like China, will use law differently
(see also Dezalay and Garth 1996:262).



continued expansion of the corporate legal sector. Within that sector, we can
expect that traditional status hierarchies among firms will persist.”

Apart from the above reference to trade, Nelson does not overtly address the

international work of these firms and the structures it will take. However,

Shapland argues, to the contrary, that the large American law firm might not
dominate the market (1996:26):

“I suspect there will be a far more complex picture, but one in which the
heterogeneity of corporate needs will parallel the heterogeneity of cross-national

legal provision.”

She feels that it will be important to research where the power to choose legal

service providers is located within business and whether business perceives any

economic benefit in using a similarly structured law firm.

Lee tends to agree with this approach (1993:41):

“Unless a foreign office brings in a steady stream of work, however, it can prove
a drain upon the partnership resources. It may be for this reason that, in the
longer term, the trend will be towards networks of firms, and perhaps the MNP,
rather than the individual international law firms. Certainly, where an
international network includes a number of large firms in different jurisdictions,

there may be considerable gains through cross-referrals.”

Flood, though, notes that there are as yet no established routines for international
work; the struggles to dominate the international market will continue. It is

impossible to say at present what will happen but the visions of lawyers are a

vital clue (1996:189):

“A partner of one of the largest English law firms commented, “By the year 2000
there will only be a half a dozen big players in the international legal marketplace.
We will be one of them.” Given present levels of knowledge it is impossible to
say whether his prophesy will come true: world events have moved, and continue
to move, rapidly. Nevertheless, he believed in his prophesy and was organising
his law firm with that aim in mind®.”

* As Harrington (1994:58) also argues: “In the competition over work, lawyers construct legal
ideologies about the nature and boundaries of law.”



Two UK and US legal management consultants (of Altman Weil and Hodgart
Temporal’) recently set out their views of what would “imminently emerge” as

international legal practices. They believe there will be (Lindsay 1998d):

“eo a handful of global capital markets practices;
e a few dozen global corporate/commercial practices advising clients at the

mid-market level;
e international transactional firms which will “fall short” of global practices

because they will not be 1n all or most of the major marketplaces around the

world;
e international boutiques which will specialise in niche areas or products;

e “domestic importers” - the firms that advise inward investors by developing

referral networks;

in-house lawyers in multinationals; and
the Big Five accountants which already have the global infrastructure and

brand name recognition to make them formidable competitors.”

In effect, there would be a diversity of legal service provision but it would be
dominated “at the top end” by a few “global” practices. Legal personnel recruiter
Gareth Quarry agrees that within the next five to ten years the provision of global
services will become dominated by a dozen or so firms, at least two of which will
be MDPs (multi-disciplinary practices) (Quarry 1998). He believes that the
competition to be in this group will have a significant effect on lawyer mobility
as lawyers move to firms which they believe will be successful. A more
corporate culture will become the norm, lawyers treating moving firms as a
means of advancement. Hence, uncertainty will prompt young lawyers to take
career decisions based on shorter term considerations than in the past so, for
instance, they will be less patient with lockstep®. Indeed, he argues that those
City firms that still have lockstep in place will be “laying themselves open to
pillage by Americans and MDPs in particular” who can offer the highest

earnings’. This in turn will mean that English firms will increasingly embrace

* Others who have entered the debate on the future of law firms include Mayson 1997 and McRae
1996.

* Lockstep compensation is the system in which partners’ seniority is rewarded by higher profits.

The contrary system, which lawyers use the hunting terminology of “eat what you kill” to
describe, involves lawyers being rewarded for the work actually generated.

> Gordon (1998), a partner at the US firm Mayer Brown & Platt, agrees. He feels that lock-step
compensation systems are best suited to firms which are particularly financially successful and



“American salaries” for their “star lawyers”, and this will force the following

actions (1bid):

“The first step is to demand an increase in productivity. The second is to
differentiate between the stars and the merely highly competent. Third,
commodity work and, in particular, commodity aspects of lawyering must be

driven down to the lowest possible level of operative.
Increasing use will be made of contract lawyers and paralegals to ensure that

fixed costs are minimised and flexibility of costs and pricing is maximised.”

Hence, this argument assumes a move to greater hierarchy within firms and an
increasing exploitation of non-core staff, such as contract lawyers and paralegals.
As such, it bears out Lash and Urry’s (1994) discussion of core and peripheral
workers existing within the same nation®. Implicitly too, the idea that lawyers

will take more active control over the management of their careers and firms

confirms Lash and Urry’s belief that globalisation leads to greater reflexivity.

Visions of the future are bound to differ, given the uncertainty and speed of
change. One is again reminded of Waters’ (1995) thesis, that globalisation does
not imply grand narratives, but relativisation; a number of different stories,

outcomes, may unfold. Bearing this in mind, the interviews with lawyers will

now be considered.

have relatively homogeneous partnerships. A highly productive partner in a lock-step firm must
make enough money so that s’he does not begrudge transferring wealth to less productive
partners. He believes that in the US, lockstep tends to be maintained only by a handful of
successful New York firms that concentrate on “big-time transactional and securities work.”

¢ Indeed, I mistrust Quarry’s painting of a rosy future for contract staff and firms - such as higher
salaries for contract staff than if they were in full-time employment and a lower cost base for
firms - although as a recruitment consultant, his vested interest in promoting this option is
obvious. He does not consider the costs of an uncommitted, and possibly resentful staff, of the
inequity of extreme hierarchy and Insecurity. Moreover, “star lawyers” may be earning so much
anyway (and may be relatively happy in their firms) that the additional gains in remuneration
which may accrue from moving will not be considered to be worth the risk. Lawyers may
therefore choose not to maximise their earnings, setting this off against the bonus of working in a
firm whose culture they find less competitive.



Part two - Future work

“f1]t is difficult for the leaders of law firms to plan objectively about the firm’s
practice because they are themselves so strongly identified with certain fields or

clients.”

“IMJarket planning is very difficult for law firms, both because there are few
systematic sources of information about potential demand and because firms cannot

always assemble an appropriate group of specialists to service a new field.”
Robert Nelson (1988)

Part one of this chapter noted the difficulty of predicting the future but did state
that the opinions and actions of ‘actors’ in this field does help shape and build the

future (Flood 1995). The views of interviewees should therefore be instructive.

The London interviewees

I asked interviewees to tell me what they thought the future of international work

in their firms would be.

A US partner interviewed summed up his firm’s position this way:

 “We are doing well, but we don’t have a lot of foresight in these matters ... It
isn’t often that lawyers spot a trend!””

Although some US firms had various planning and review processes from time to
time, there was little sense of having a ‘grand plan’ that would shape the future
direction of their practice. Most would leave that down to an amorphous sense of
“soing where the opportunities take us,” thus blurring the boundaries as to how
far their work would be proactive and how far it would be reactive. Several of
the largest English firms did, however, have broad strategic plans for the future

(some of which had been drawn up by management consultants) which were

subject to review processes from time to time.

" This reminds me of a comment made by Lavinia Greenlaw (1998), former poet-in-residence at
the London law firm Mishcon de Reya. When commenting upon the poetry workshops she
organised at the firm, she noted of the participants that: “If anything, they were the opposite of
the typical workshop. They were comfortable being analytical and less used to being

imaginative.”



However, firms did think that they would expand their international work,
although they differed as to how they thought this would occur. Some US firms
felt that they were already represented in all the jurisdictions they wanted to be in
and so would consolidate their work 1n existing foreign offices. Others thought
that they would open up new offices. Again, much was determined by the nature
of the firm’s work and the prevailing notion/s of culture and risk aversity - the
firms primarily involved in capital markets work tended to adopt the former,

consolidatory approach. This bears out the analysis of differences between firms,

seen at the end of the last chapter.

The English firms also differed in how they planned to expand internationally.
One provincial firm interviewee stated that the firm’s first priority was to
consolidate its domestic base. The other provincial firm lawyer stated that his
firm would be targeting niche areas of practice and geographical regions. Others
(of “first tier” firms) felt that they would open other foreign offices, usually by

organic growth and limited lateral hiring (again, confirming their expansionary

strategies, as discussed in the last chapter). One interviewee, from a City firm

just outside ‘first-tier’ ranking, felt that his firm may also develop by merger as

they had too limited a number of partners to expand totally organically.

It was felt that there would be a “conventional basket” of services that
commercial clients would demand, particularly those operating in the

developing/majority world. Areas such as capital markets work and project

finance were thought to be important.

Few areas of the world escaped attention as potential areas for business or the
expansion of business. The one exception to this was Africa, where there were
great doubts as to the ability of most countries there to stabilise sufficiently to

support their work, certainly in the near to mid-term future.



As regards competition for legal work, most lawyers believed that they would
continue to compete for work with the same firms they competed against at
present. Competitors obviously differed from firm to firm and from specialism to

specialism. Competition would be “stiff” and there might be some contraction in

the number of US firms overall which were successful in London.

A couple of lawyers felt that some continental firms might organise on a scale
large enough to compete internationally with the larger firms, but most lawyers

thought their future competition would be Anglo-American.

The Frankfurt interviewees

Interviewees differed on what they thought would be growth areas of work in the
future, believing that the areas they were already interested in would grow. This
appears to confirm Nelson’s view (which opened this section) that lawyers find
planning difficult as they are so strongly 1dentified with certain fields/clients.
Thus, for example, those engaged primarily in M&A and capital markets work

would state that work in those areas would increase. Most interviewees felt that

work in the area of IT would expand.

Nevertheless, several interviewees noted the difficulties in knowing what the
most highly paid areas of work would be in the future, as change was so fast.

One English partner commented on the future of work as follows:

“I expect you will see an ever-moving line of value-added, as securitisation and
buy-outs become almost commodities and the know-how seeps down to everyone.
And there’ll be an ever smaller number of firms actually managing to add real
value-added, with premium pricing - and a lot of people stuck in the middle
finding they are providing semi-commodified services, basically looking for
differentiation based on product delivery or pricing.”

It will be seen in the next section that firms held different opinions about whether
or not they would merge. Yet all the interviewees stated that their firms would
grow. The strategies of German firms differed - some would open more foreign

offices but others felt that they were already represented in the jurisdictions they



were Interested in. Again, much depended upon the work undertaken by the

firms, their resources and their cultural willingness to support the risks of

expansion.

Interviewees’ responses also differed to the question of who would be their
competitors in the future. Opinions on the Big Five will be considered later. In
relation to law firms, the US and UK firms were most likely to believe that they
would be competing with the same law firms in the future as today. This to some

extent reflected their views that they were already positioned in the markets they

wanted to be in and so the i1ssue was more one of intensifying their efforts in

these areas.

By way of contrast, the German firms were more uncertain about their future

competitors. This also related to the i1ssue of how future work would be

undertaken. For instance, in reply to the question “Who do you think your
competitors internationally will be in the future?”, two interviewees replied that
they were not sure whether their firms would be able to compete internationally
in the future. This issue will be explored next in the section on mergers.

However, those firms which believed that they would not open more foreign

offices thought their competitors would be the same as at present.

Comment

Second guessing what the future of legal work will be is likely to be an imprecise
art, particularly as changes in the business world are occurring so quickly.
Formulating strategy to govern international work will be particularly difficult as

the generalisation 1s that nisk increases with distance. If one adds to this the poor
reputation lawyers have as managers (Mayson 1997) and the huge costs of
international expansion (figures will be given in the next section), it is perhaps
unsurprising that this was an issue which many interviewees seemed to be

particularly worried about.



That law firms often decided on different strategies is a reflection of the difficulty
of knowing what is the most appropriate policy to pursue and also the differences

which exist both within and between law firms of different nations, as discussed

earlier. Such differences will be returned to again in the next part of the thesis,

which considers the issue of cross-national law firm mergers.

Part three - Mergers

Will there be mergers between US and UK firms?

“We believe that by the year 2000, there will be a relatively small group of law firms
who have mastered the art of providing internationally integrated legal services to

major clients.”

“There are big opportunities elsewhere and clients want big international firms, ones

which have experience of international work.”
English solicitors in London

I asked the lawyers in London whether they thought there would be mergers
between US and UK law firms in the future. One of the reasons for asking this
question was that a major trans-Atlantic merger between one of the UK and one

of the US global mega-firms might bring about an increased emulation of the

practices of the Big Five firms of accountants.

Before their responses are considered, 1t 1s worth setting out Sheldon’s

summation of this issue, to provide some sense of the difficulties which lawyers

might perceive such link-ups might bring. Sheldon (1994:59) lists the potential

problems of mergers as follows:

“l1. On any model of a merger, and there are several, it is likely that there would
be permanent and irreversible cultural and constitutional changes to one or both

of the firms involved. The “culture™ of a law firm is something that you tamper
with at your peril.

2. It would require a very long lead-time, huge effort and very substantial
resources of management, manpower and money to initiate and establish an
integrated merged firm. There would inevitably be substantial adverse impact on
the short to medium-term financial bottom line - and compensatory financial
benefits would by no means be certain and likely to be a very long way ahead.



3. It would be a formidable and continuing task to integrate and manage the
merged firm in a way that was cohesive rather than divisive. Any imbalance in
profitability and differences between tax regimes might necessitate the running of
two separate operations, which would render the job even more difficult.

4. There would be obvious difficulties in identifying, and negotiating with, a
willing and appropriate counter-party - particularly since, in these media-hungry
days, it would be quite difficult to negotiate the terms without the secret getting
out.

5. There would be an increase in instances where each firm was barred from

work because of increased possibilities of conflicts of interest.

6. Each firm would (almost certainly) become financially liable for claims
against the other.

7. Finally, a merger might call into question, and possibly de-stabilise,
relationships with major clients that had existing close ties with other law firms in
the foreign country of the chosen counter party. There would also, of course, be
an inevitable decline in, or elimination of, referral work from these other law

firms - which might or might not be a significant factor.”

Effectively, mergers might engender cultural problems, a dilution of profits,

managerial difficulties, additional conflict of interest clashes and ultimately

destabilise client relationships. Bearing in mind the potential magnitude of such

problems, how did the interviewees view mergers?

Most lawyers interviewed admitted to being fearful of such mergers. The dismal

failures of certain law firms to merge successfully in the past probably had some

part to play in this response. Mirroring Sheldon’s analysis, the potential

problems seemed great:

“Most people instinctively shy away from mergers and alliances as they seem to
be so complex and full of dangerous issues.”

“Most of the past attempts at mergers have not come to anything, mostly as firms
are not sure who is going to swallow whom®.”

Such dangerous issues included how to split clients and work - firms have

different specialisms and that might make it hard to consolidate the delivery of

' Kelly also argues (1994:218) that a threat to the organisational integrity of law firms is
opportunism, “the pursuit of immediate, short-run advantages in a way inadequately controlled by
considerations of principle and ultimate consequence.” He believes that certain forms of
opportunism would be almost instantly lethal, such as ill-considered mergers that unravelled both
merging firms, or attempts to co-opt partners threatening to leave with compensation
arrangements that demoralised the other partners and undermined the firm’s sense of itself and its

character.

10



service to clients. The concept of culture again raised its head. It was felt that the
economics of US and UK practice were very different and it would be difficult to
marry the two. One particular problem would be how to work out acceptable
financial compensation for lawyers, especially if one firm was founded on
lockstep and the other was not (as noted by Sheldon above). Other potential
problems included conflicting out clients and working out decision-making
processes, particularly if one firm had been traditionally run in a more
democratic, collegial way’. Decisions would be rendered more difficult due to

the nature of partnership and the necessity of reaching a consensus'’. Alternatives

to mergers may seem more attractive to some firms, such as umbrella agreements

for sharing clients.

One solicitor felt that it was the US firms which were more interested in a

merger:

“They want a UK presence - their ability to generate work in Europe has often
been less successful than they wanted it to be. Europeans are more comfortable
with UK firms and are suspicious of someone who tells them how to do

something (and US lawyers try to do things in a US way). Some will have to
merge as they won’t get enough people otherwise.”

This comment suggests that US law firms have not been able to dominate the UK
and European market (as Dezalay 1995 argued) and that US firms do not
necessarily practise in a fashion which is popular with local clients. It implies
that UK firms are more culturally sensitive to the needs of clients within Europe,
although the interviewee, as an English solicitor, had an obvious vested interest in
this matter. Indeed, as has been seen above, US firms have increased their
recruitment of English solicitors since 1995, so the last remark that they are

unable to “get enough people™ may have less force these days.

? A further discussion of the problems of merging professional service firms is to be found in the
article by Greenwood, Hinings and Brown (1994).

> Robert Cox (quoted in Stevens (1987) argues that: “An organization crawls at the pace of its
slowest members.”
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Notwithstanding this widespread sense of wariness of mergers, it seemed that
firms would reconsider their options if a strong economic case for a merger could
be made out at a particular time (“If there was a potential to make money, we
would consider 1t”). Similarly, Nelson (1988:65) found when interviewing
lawyers in large law firms in the States that the opportunities for tapping new
client sources and providing additional services to clients were foremost in firms’
thoughts when considering mergers. He believes (1bid:67) that mergers occur so

that firms can acquire the “personal referral networks™ of lawyers, as lawyers

bring their client contacts with them as (1b1d:68):

“If access to new client sources were not controlled through referral networks,
firms could freely compete for new business simply by developing expertise in a
field, without having to penetrate a new network.'"”’

However, lawyers felt that the arguments in favour of a merger would have to be
strong. All the English solicitors believed that mergers would occur, although
they tended to think that the “second tier” or medium and weaker firms would be
more attracted by the notion in an attempt to compete with the larger firms. Still,

this could rapidly change, due to ‘pack’ behaviour amongst law firms. As one

solicitor posited:

“If one large (first-tier)” UK firm merged, there would be several others
afterwards, as the others would be nervous about whether the firm was gaining a
commercial advantage .. A boom in, for instance, takeover work could
encourage thoughts of a merger, although the big firms seem to have put mergers
on the back-burner at the present.”

And as Abel notes (1994:741):

“... competitive pressures inspire fear - even terror - of being left out of mergers.
Law firms sometimes appear to be seized by the adolescent angst that all your
friends are at a party to which you haven’t been invited - it is unbearable not to be
there, even if you know you would have a terrible time.”

"' Although it should be noted that a merger would provide instantaneous expertise.

'> A smaller merger of a London and New York firm was announced in September 1998 (Rice
1998c¢).
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MacDonald (1989:595), quoted in the first literature review, believed that as
lawyers are not taught managerial skills, firms often adapted to business
developments via trial and error and emulation. Hence they might not subject
their own policies to rigorous analysis. Indeed, as noted in the section on
methodology, interviewees often asked (once the interview was over) “Do other
firms say the same thing?”, expressing great interest in others’ strategies and

perhaps too some insecurity about their own firms’ decisions.

In March 1999, rumours circulated that the US firm of Rogers & Wells and
Clifford Chance were in merger talks (Barrett 1999). The reason behind Rogers
& Wells® interest was said to be the fear that radical consolidation over the next
decade in the “global law industry will yield a half-dozen international titans and
a lot of also-rans with shrinking profit margins™ (ibid). The firm would be able to
offer its clients a European service if it merged with Clifford Chance, making use
of its foreign offices (Dignan and Whalley 1999). In April, the rumours were
stronger and Clifford Chance was also said to be in merger talks with the
Australian firm Mallesons Stephen Jacques (Farrell 1999), although the talks with
Mallesons were then called off (Townsend 1999) only to restart later (Farrell

1999Db).

For Clifford Chance, mooted benefits of the merger (which was officially
confirmed in July 1999 - Mason 1999) included the ability to use Rogers &
Wells’ links with US investments banks, to tap into US international capital
markets work!® and attract lawyers wanting to go to the US (Dignan and Whalley
1999). Rogers & Wells (with 83 partners as opposed to Clifford Chance’s 370
partners) is much smaller than Clifford Chance and so did not pose a great threat

to the City firm’s “autonomy”. However, as the US firm was considered to be a

“second tier” firm, the rationale for the merger might be less strong if another

first tier City firm merged with a first tier US firm (ibid).

13 The interest of Clifford Chance in gaining access to the US firm’s capital markets expertise
may suggest that they would gain credibility with clients if they had access to a large number of
US lawyers, that it might take too long to build up such expertise organically and that capital
markets work is still considered to be one of the most lucrative areas of practice.
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This strategy might also be undermined by developments in finance work. For
Instance, some City analysts believe that finance work is becoming Jess global
(Wilkins 1999a). There are said to be signs that the US and European economies
are beginning to polarise, meaning that less joint Europe-US work may be

undertaken in the future as debt may be raised and equity issued in one or the

other market (so that most European companies and banks would raise finance

“domestically” (ibid). If this is the case, then (ibid):

“Shearman & Sterling and Cleary Gottlieb, with fewer mouths to feed, would

seem to be correct in sticking to high quality legal work, and turning away any
financial transaction that requires volume lawyer attention to generate the right
profit margins Both firms still have around 700 lawyers and profits nearly double
those of the big English global contenders. “Were they to prove to be a better

global model in the medium to long term, the English strategy, which
concentrates more on growth than profitability, will look seriously flawed,”

comments another ex-Clifford Chance partner.”

Be that as.it may, we still might wonder why this 1s happening now, when four
years ago the law firms visited were extremely nervous about the idea of trans-
Atlantic mergers. It is still the case that many of the perceived obstacles to
mergers remain - such as potential cultural problems, aligning compensation
structures and dealing with conflicts of interest. However, 1t may be that City
firms have directed their attention more towards establishing their European
profile in the recent past, and now feel that they are stronger, strong enough to

contemplate merger with a US firm without feeling that they would necessarily

be swamped in the new organisation. And, as will be explored further in the next
section, the idea that “global businesses need global law firms” may have

increased its popularity in the intervening period to such an extent that firms are

afraid of the consequences of not acting.

This does not mean, however, that a rash of similar mergers will now occur. The
most profitable US law firms have been reported (in the New York Law Journal)

not to be interested in merging with City firms, having already decided on their
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international strategies, and City firms such as Freshfields “are not willing to
settle for second-rate U.S. merger mates™ (Brennan 1999). Instead the City firms
will expand their New York offices with lateral hires (ibid). In effect, firms may
not see this as a “true mega-merger”, linking a very “top” US and City firm, as

one managing partner of a London firm suggested (quoted in Brennan 1999):

““I don’t think this 1s the mega-merger,” he said. “Therefore its impact won’t
necessarily mean that the magic circle firms will run around and try to get
married. This will be a sit-back-and-watch merger. The first real mega-merger

will lead to a bout of activity.””

The situation in Germany will now be considered.

Mergers between Anglo-American and German firms

“In Germany globalization is now regarded as the main threat to the Federal

Republic’s post-war reconstruction of social order.”
Martin Albrow (1998)

“If an isolated lateral transfer is sinful and is conducted only under extraordinary
circumstances, gobbling up an entire firm, especially one with 80 to 100 partners, is

blasphemy.”
Stevens (1987)

Pondering the advantages and disadvantages of cross-cultural mergers has not
remained an academic exercise for several UK and German law firms. Indeed. in
1997, 1998 and 1999 a series of link-ups and strategy announcements were
reported in the press; German and Anglo-American firms have formed, or are
considering whether to form, alliances or mergers with each other. This section
will discuss these mergers, first analysing what the advantages (and
disadvantages) of such alliances might be, before discussing more generally who

or what is driving these developments.

To begin with, it is useful to set out “the story so far’. The chronology of events

reads as follows:

e October 1997 - Allen & Overy announces that it is to double the size of its
Frankfurt oftice (Unattributed 1997a);
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e November 1997 - Bruckhaus Westrick Stegemann, one of the most highly
regarded German firms, announces that it is to merge with Heller Lober, an

Austrian firm. It is the first cross-border merger of a German and an Austrian

firm';

o January 1998 - Freshfields announces that it is to set up an alliance with the
German firm Deringer, the intention being that they merge within four years
at the latest. Freshfields’ lawyers in Frankfurt will move to work in the
offices of Deringer;

e January 1998 - Other firms rumoured to be In negotiations concerning
possible link-ups are Shearman & Sterling (with Bruckhaus), and Piinder
(with Arthur Anderson);

e February 1998 - Yet more firms are reported to be searching for German
affiliates (“Everybody is talking to everybody™ - Stewart 1998b) and certain
British firms are believed to be considering opening up offices in Frankfurt;

e March 1998 - Linklaters announces that it is to split with its erstwhile German
alliance partner, Schén Nolte, and link up with Oppenhoff and Ridler.
Linklaters’ lawyers in Frankfurt are to move to Oppenhoff’s offices
(Unattributed 1998b). Linklaters 1s also reported to be in preliminary merger
talks with three leading European firms (Stewart and Lindsay 1998);

e March 1998 - Clifford Chance is said to be “rattled” by the recent German
alliance of Freshfields, states that it plans to double its size in Frankfurt
within two years, and its managing European partner states that “no one can
exclude the option of a big international merger of top law firms” (Rice
1998b). The firm is reported to be in preliminary mergers talks with three
leading European firms (understood to be firms in Spain, Germany and Italy),
to double its number of lawyers in Europe (Stewart and Lindsay 1998);

e May 1998 - The German firm Graf von Westphalen Fritze & Modest (90

lawyers) links up with the Brnistol headquartered law firm Osborne Clarke,
forming a European Economic Interest Grouping which includes other firms

from the Netherlands, Spain, Denmark and Italy. The Frankfurt offices of

'* Another cross-border merger occurred in April, when the German firm Schiirmann & Partner
merged with the Swedish firm Grénberg Advokatbyra (Unattributed 1998k).
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Osbormne Clarke and Graf von Westphalen are in the same building

(Unattributed 19981);
e May 1998 - The English firm S J Berwin & Co and the Frankfurt law firm

Knopf, Tulloch & Partner (a niche private equity advisory firm) announce
their cooperation agreement (Unattributed 1993f);

e June 1998 - Boesebeck Droste is reported to be talking to both Hammond
Suddards (the UK firm headquartered in Leeds) and Clifford Chance about an
alliance leading to a merger (Unattributed 1998p);

¢ June 1998 - The German firm Gleiss Lutz Hootz Hirsch announces a merger
with the continental firm Stibbe Simont Monahan Duhot (of Amsterdam,
Brussels and Paris); it is said that a tie-up with an Anglo-Saxon firm will be
the next priority and that the firm has been “practically besieged” by City law
firms seeking mergers (Tyler 1998d);

e June 1998 - The German firm Beiten Burkhardt Mittl & Wegener votes in
favour of a strategy to merge with law firms in France, Italy, Austria, the
Netherlands and Spain before linking with a leading US or UK firm. They
state that they do not want to be “swallowed up” by a large City firm
(Unattributed 1998v);

o July 1998 - Linklaters announces the formation of its pan-European Alliance
(consisting of its offices and those of Oppenhoff & Rédler (German), De
Brauw Blackstone Westbroek NV (Dutch), De Bandt, van Hecke & Lagae
(Belgian), and Lagerlof & Leman (Swedish) (Unattributed 1998j). Linklaters

& Paines is renamed Linklaters & Alliance, the firms committing themselves

>, The firms will pool a proportion of their

to move towards a full merger’
profits, ensuring that Linklaters subsidises the other firms but there is
speculation that underperforming partners will be sacked (Tyler 1998c¢);

e September 1998 - Several partners from the German firm Graf von
Westphalen (which began its formal association with Osborne Clarke in May)

leave the firm to set up their own law firm;

'S However, Rice (1998¢c) in the Financial Times reports that “observers” believe that as an
alliance Linklaters & Alliance will be unlikely to meet the demands of the market for a one-stop
shop for cross border legal services, in the short term at least.
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o -September 1998 - The pan-European Piinder group finally collapses (Tyler
1998), firms having disagreed over the speed at which they should integrate;

e March 1999 - Gleiss pulls out of its proposed merger “at the eleventh hour”
due to opposition from a small group of partners at its Stuttgart office
(Unattributed 19991);

o April 1999 - The German firms of Hasche Eschenlohr Pelzer Riesenkampff
Fischotter and Sigle Loose Schmidt-Diemitz announce their merger to form
the fifth largest German firm (with 220 lawyers, notaries and tax advisers)
(Unattributed 19991). The firm will join Cameron McKenna in an alliance
which includes six European firms which aim to merge by 2003 (Farrell
1999a). Cameron’s managing partner stated “This is an integral part of
Cameron McKenna’s strategy to meet client demands for integrated,
transnational services” (ibid);

e April 1999 - Coudert Brothers merges with the eight partner Frankfurt firm of
Fielder and Forster, the latter firm stating that the merger would benefit its
clients which had overseas interests (Unattributed 1999h);

e June 1999 - The German firm of Beiten Burkhardt Mittl & Wegener
announces a merger with three other continental European firms (from

France, Switzerland and Italy), stating that “We don’t want to be an outer

office of an English or American lawyer-factory, receiving directives from a
foreign head-quarters” (quoted in Unattributed 1999)). However, in a
different journal (European Counsel) the firms were stated to be open to
offers from further strategic partners, including a possible link-up with an
Anglo-Saxon firm (Unattributed 1999n);

e July 1999 - Clifford Chance 1s reported to be in merger talks with the German
firm of Piinder Volhard Weber & Axster. Piinder’s pa;'tners voted in April to
take the “quickest route to becoming a global law firm, through merger”
(Farrell and Callister 1999). It 1s later confirmed that Clifford Chance,
Rogers & Wells and Piinder are to merge, creating the world’s largest law

firm in terms of both headcount and turnover (Mason 1999); and
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o July 1999 - Lovell White Durrant 1s reported to be in merger talks with the

German firm of Boesebeck Droste, Boesebeck having terminated merger

discussions with Clifford Chance (Callister 1999b).

The reasons why Anglo-American law firms might be interested in mergers with
German firms were discussed earlier in the chapter. It was stated there that

“almost all my UK and US interviewees were considering the possibility of

merging with German firms (or had already merged)”, as a response to the
difficulties they had faced in establishing themselves in the ‘German ‘market’.
Several are also likely to want to strengthen their international presence, as will

be discussed towards the end of this section. Yet the German interviewees were

much more cautious about mergers. Their views will now be turned to.

Three of the interviewees said that their firms would not merge with Anglo-
American firms. They were keen not to lose their 1dentity, one adding that “size

is not all that is of interest to a client.” This point will be returned to below.

Several said that their firms were discussing the 1ssue of possible mergers with a

UK or US firm, but opinion was split in their firm about what to do. One

partner’s response explained some of the doubts:

“We give a very high quality of service to clients and the fashion in which we
practise law is something we enjoy and we don’t want to change that.”

This quote provides some indication again of the emphasis many German law
firms place on quality; this appears to refer to the standard of advice given to
clients and so emphasises the importance attached to lawyers’ knowledge base.
The implication is that merging might lead to a dilution in the quality of the
firm’s work, perhaps suggesting that their merger partner’s lawyers would not
match their standards. Indeed, Rogowski (1995:126) suggests that the emphasis
German corporate law firms place on the quality of their advice might be the

reason for the slower growth of German law firms compared with firms from

common law countries.
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The cultural problems mergers could bring should not be underestimated,

according to several interviewees. The wusual issues of compensation,

management structures and so on'® would need to be addressed, yet:

“Management is more hierarchical in the UK - in Germany, even in a large
partnership, you are very independent.”

It seemed that this lawyer believed that the lower leverage ratios often seen in

German firms and lawyers’ more independent ways of working should not be

discarded lightly.

Moreover, nationality clashes could compound the problems:

“It’s hard enough to make national mergers work, when you share the same
education and cultural background. An international merger would be very

difficult. We are people-based firms.”

The point was also made by one German partner that merging with a UK firm (as

opposed to a US firm) might be particularly difficult. Very few German lawyers

had spent time in England - they were more likely to have spent time in the States
(taking a LLM or undertaking work experience in a law firm there). Many

actually knew less about English firms than they thought they did.

Behind much of this is the fear that a merger effectively would mean a “takeover”

(and the ultimate fear of closure if the merger did not work out). Three firms
mentioned that they would be more likely to seek mergers with other continental
firms to become a stronger entity before considering seriously the prospect of
merger with a UK or a US firm. In fact, the Bruckhaus/Heller Léber merger

might itself be seen as a defensive measure, a bid to strengthen their market

position and to gain time. As one Bruckhaus source quoted in The Lawyer said

(Unattributed 1998b):

' Loss of referral work was not explictly mentioned by interviewees but this also might be an
issue (see later).
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“We wanted to be an interesting partner for whoever might approach us.”

Yet if the risks were so high, why would these firms even be contemplating

merger? Certainly, only in 1992 Griffiths reported that (1992:27):

“Despite the influx of British and American lawyers over the last couple of years,
they [German firms] have steadfastly refused to be seduced by Anglo-Saxon
ways. And why should they? Frankfurt firms are successful enough already.

They have no need to look to another model.”

Indeed, as noted before, in 1994 Rogowski stated that (1994:26) “The American
and British law firms that have established offices in Frankfurt and in other

German cities are not taken seriously by the snobbish German firms.”

To address this issue, we need to look at what the interviewees felt the

international legal ‘market’ of the future would look like.

The consensus of interviewees (German, American and British) was that there
was a strong likelihood that within the next decade there would be a smaller
number of law firms who would be able to service “big ticket” international

work'”. As a partner at Oppenhoff and Ridler felt (Unattributed 1998b):

“My guess is that, in the not too distant future, we will have a Big Six or 10 of
law firms at an international level. Either you will be part of a big player or you
will be a smaller regional boutique.” '®

Interviewees differed on how many firms would make up this global group -
estimates varied from 3/4 to 10"°. Beneath these firms would be a second tier of

international firms with offices abroad and then national firms. The fate of

' There were two exceptions to this consensus. One German lawyer felt that law firms would be
pushed out of the market by Big Five accountancy firms - his views are shown later. Ancther (a
German national working for a US niche firm) argued that there would be more niche firms and

that the biggest German firms would not merge any more as they were tired of merging.

'* See also Scott (1998), Unattributed (1998c) and Bruckhaus® statement upon merger
(Unattributed 1997b): “We at Bruckhaus do not want to end up as a German niche firm, we want
to be an international firm. We are starting from our home market, the continent.”

> Only one lawyer believed that there would be more than ten firms in this “élite’ group - he was
a lawyer in one of the smallest German law firms visited.
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medium sized firms in Germany was disputed - some interviews felt that they

would be squeezed out of the market whereas others believed that there would

still be work for them.

Similarly, Alan Peck of Freshfields (quoted in Edwards 1999a) stated in 1999

that:

“At the end of the day, there should be only around six truly global firms ... This
is the minimum needed to avoid conflicts, and that is all the market will need.”

Yet although these lawyers bandied around the term “global firm”, the concept

was not used in a well-defined fashion. That estimates of the numbers of law

firms belonging to this group ranged from three to more than ten 1s perhaps

indicative of this imprecision®. In fact, it did not seem that interviewees thought
that a global firm should cover every continent. Instead, it appeared that global
firms would be those with the highest number of foreign offices, although this
would, of course, rule out the inclusion of some of the most profitable US
practices within this global group. Hence, a “global firm” brought to mind a City
practice following the Clifford Chance model. Perhaps then we should be
unsurprised that it is the City firms which have promoted the idea of the all-

conquering global firm, perhaps as one means to convince foreign firms that it

would be a good idea if they merged with them?

Indeed, some continental firms may be becoming more convinced by the concept.
Those interested in mergers are likely to agree with Terence Kyle of Linklaters
(quoted in Boxell 1998) who argues that continental firms in general are

becoming more willing to establish relationships with firms like his as:

“The firms in continental Europe have come to realise that if they are not big
enough to pursue an independent line they would be better joining a larger

organisation.”

20 This uncertainty is mirrored in the phrase “big ticket” work, used to describe the type of work
these law firms would carry out. The imprecision of the term may indicate the difficulties
lawyers experience in defining what the most lucrative areas of work will be in the future.
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And, to David Harrel’s mind, (SJ Berwin’s senior partner quoted in Rice 1998b):

“IT]he biggest single force for change in the European legal services market is
that law firms in the European Union, and in Germany and Italy in particular,
have decided they should not be afraid of the London law firms and that an

alliance is a good way forward.”

An article in Legal Business magazine in March 1999 stated that “almost
everyone” in the legal world believed that “it i1s simply too expensive to follow
the all-encompassing global route Freshfields and Clifford Chance have taken”
(Edwards 1999a). Analysts in the article estimate that the cost of setting up only
five offices (in Frankfurt, Hong Kong, London, New York and Tokyo) would
cost £26 million, spent over a three year period. Estimates of how much setting
up, from scratch, the kind of practice Clifford Chance has (with 24 offices) range
up to £500 million. Few firms have that kind of money at their disposal and, as
has been seen, the German firms tend to have a smaller number of foreign offices
than City firms. Consequently, the possibility of merging with these firms might
be attractive for German firms which believe that numerous foreign offices are

essential yet they cannot afford to open them alone. A merger would thus enable

them to become part of a “global firm”.

Indeed, cross-national mergers so far have been primarilly with UK firms,
supporting the idea that German firms are hoping to gain greater global coverage
by gaining access to the foreign offices of City firms (as US firms are more likely

to have a limited number of foreign offices, as discussed before). One German

interviewee commented:

“UK firms are far ahead of us in terms of marketing expertise, in terms of coping
with the competition, and they are much better crganised®!. And we have to think
about becoming European or even global and the British firms are ahead of us,

they are bigger and so it is only logical to talk to them, to consider a future with
one of those firms.”

2! This comment about the management of UK firms was dealt with in the last chapter, but it is
interesting to note that this is also seen as a point favouring mergers.
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The point about size, that UK firms “are bigger”, 1s a little ambiguous here, as it
could refer to the foreign offices of City firms or their overall size. To take up the
latter point, some lawyers argued that international cases are becoming
increasingly complicated and that only firms of a certain (undefined) size will be

able to undertake them? and that is necessitating consolidation. As one German

partner posited:

“Apparently clients” think that only firms of a certain size can do certain jobs
efficiently and probably that is true.”

However, lawyers in niche firms disagreed with this** and it is certainly not a

statement which my interviewees found uncontentious”. That said, a large firm
may appear more attractive to some clients, irrespective of whether that means
the work is more effectively handled. Clients may choose large firms te take

advantage of their reputation (Eccles and Crane 1988) and legitimacy (Reichman

1992). As a German partner commented:

“Everyone merges to become bigger, to look better, to look more important and to
attract more clients, hopefully.”

Further, Rice believes (1998b) that German firms are losing out on transactions

involving international money as these deals increasingly use Anglo-Saxon
documentation and the German firms lack significant US and UK law capability

(citing the Daimler-Benz/Chrysler deal in support of this®®). Jonathon Blake

22 Gee also the article “City firms get lion’s share of mega deals” (Unattributed 1998a), which
suggests that only a few firms have the ability to advise on huge cross-border buy-outs.

23 The role of clients in all this will be considered at the end of this section.

24 1t has been shown before, though, that interviewees largely discounted the relevance of
networks as a vehicle through which to undertake work.

25 Academics also disagree about why law firms grow - see, for instance, the work of Gilson and
Mnookin (1985) and Nelson’s critique (1998, page 62 onwards).

26 Here, although the merged company was structured as a German company, the US firm
Shearman & Sterling were the chief advisors (using the German lawyers in their firm). The only
German firm with a real réle in the transaction was Bruckhaus (Rice 1998b; see also Unattributed

1998h).
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(quoted in Rice 1998b*"), head of private equity at the City law firm S J Berwin &
Co, has also argued out that the availability of capital markets work is one reason
for the mergers. He comments that in the provision of legal services to the global

financial markets, the primary flows of legal work are from the US and UK
outwards. However, this does not mean that German law firms should

necessarily merge with an Anglo-American firm - they could choose instead to

work with lots of UK and US firms as the 1ssue of loss of referral business should

be taken seriously:

“It’s a brave move to link if you’ve got good relations with lots of UK and US

firms®.”

This is a difficult choice to make. The uncertainty of ‘global strategies’ is

captured in the following quotes from German partners:

“Now people are seeing that the economies are becoming more and more global
and so the lawyers think they have to follow, such as the accountants did before

us and the banks before the accountants. Whether it is right or wrong, we will
know in 50 years’ time, perhaps, but that’s the trend.”

“[In relation to the market in 10 years’ time] [o]ne possibility is that there would
be a Big Six or Big Five of law firms. Another scenario is that this is not
appreciated by the market and the clients will insist on absolute high quality firms
in each jurisdiction, forcing law firms to focus on quality as a local player. And
this of course would strengthen networks. It is very hard to say. You know, I
think there could be disappointment with these mega-firms; big clients like
Deutsche Bank might say after a deal, “Well, Germany was just spendid but the
Spanish office was a catastrophe ..” So it depends a little bit on how
sophisticated clients are. And it depends on the convenience of this one-stop

shopping and going for the upmost quality ... Those big global law firms might
become commodity providers whilst for the high premium work, clients might go
to individual law firms, like Davis Polk or Cravath. This is pure speculation - it

could go either way.”

In fact, two German interviewees felt that there would still be highly paid work

available for a couple of “top” German national firms to be “happily supported by

*” Only one German interviewee, however, mentioned that UK and US firms also enjoyed pre-
eminence In certain areas of law, the fact that English and New York law is popular in many
international transactions and the possible benefits of English being one’s native tongue. I had
expected that these might be reasons explictly given as to why a ‘legal Big Five’ might emerge.

*® Although firms which rely heavily on capital markets work, where investment bankers are
likely to make the decisions about counsel, may be less concerned about referral work.
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German work” without merging”. English firms were believed to be less
fortunate as they were financial firms and could not rely on their home industrial
clientele (and so “had to become global™), as was discussed before. One might

add that if German industrial clients internationalised as predicted, then this view

might still be valid if clients were not concerned about the limited number of

foreign offices of their home firm.

It may be useful to discuss the case of the City firm Slaughter and May at this
point. Slaughter and May decided to concentrate on providing English law
advice whilst their peers were investing in foreign office and foreign law
capability (Lindsay 1998a). This has meant that they have maintained their
position as the most profitable firm in the country (see the table in appendix two),
avoiding the international expenses of other firms”™. However, by the start of
1997, Lindsay (1998a) reported that there were (anecdotal) signs that the “best
law graduates looking for jobs were starting to think of Linklaters or Freshfields
before Slaughters because of its lack of international presence.” At that time,
Slaughters decided to step up their referral relationships with a number of firms
(which include Davis Polk & Wardwell, Cravath Swaine & Moore, Sullivan &
Cromwell and Simpson Thacher & Bartlett in the States and Bruckhaus Heller
Lober and Hengeler Miiller in Germany), urging them to do joint tenders’'.

Similarly, Davis Polk and Hengeler’* have established a referral relationship tor

22 Although another lawyer argued that firms which remained national would not be able to attract
the best lawyers: “The best people will go to the biggest firms.”

3 Slaughters are also reluctant to hire foreign lawyers for cultural reasons, and at this point the
discussion on lateral hiring found earlier in the thesis is pertinent. As Richard Slater, their head
of banking, noted (quoted in Lindsay 1998a): “The majority of our lawyers come to us straight
from university, they’re still being trained here ... That’s where we think our quality mostly arises
from. With that goes an element of loyalty and commitment. It’s difficult to see that you can
preserve those elements if you are doing a lot of lateral hiring”. However, Slaughters is
increasingly laterally hiring assistant solicitors in London.

3! Thus, Slaughters could do work with a US equity tranche and in return the New York firms
could pitch for project finance transactions which might be governed by English law.

> The US firm of Fried, Frank, Harris, Shriver & Jacobson also set up a securities association
with the City firm of Simmons and Simmons in 1998 (Lee 1998).
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equity offerings, which enabled them to advise on the $1.2 billion US offering by
Bayerische Vereinsbank in 1997/8 (Forster 1998).

By 1999, Slaughters were reported to have taken further steps to consolidate this
“best friends policy”. Hence, Slaughters and Hengeler Miiller have established a
steering group to oversee the practical elements of joint initiatives and this group
meets every five or six weeks in London or Germany (Edwards 1999). The two
firms have also taken steps to integrate some of their computer systems, have set
up joint billing procedures and have held joint events in which law students from
Cambridge University were bussed to London to hear presentations on the firms’

combined international strategy. Lawyers are also being seconded to the *“best

friend” firms (ibid). This strategy supports Cox, Clegg and Ietto-Gillies

(1993:10) view; seen earlier, that:

“Where culturally-based economising relationships are in evidence, this would
imply that firms need not themselves become large in order to capture economies
of scale and scope, that is to say that the monolithic corporation need not be the

culminating form of international business.”

Slaughters’ avowed reason for pursuing this strategy 1s that quality of service is

diluted when a firm goes multi-jurisdictional (Edwards 1999). They believe that
they are able to instruct the best firms in each junisdiction. It is also probable that
they want to retain their own cultural ethos, as seen before. One commentator has

stated that he believes that this strategy now makes more sense for Slaughters as

it is a strategy with no competition, as the firm’s four closest competitors in its

home market have taken a different path (Pritchard 1999).

However, this does not mean, according to Lindsay (1998a), that Slaughters is

trying to expand into international capital markets work, but rather to ensure that
they can keep servicing existing clients - indeed, it seems that their capital
markets and projects work appear to be “dropping off” (ibid). Instead, the firm

has focused on M&A work at home.
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Still, it does not appear that Slaughters is building upon its “pole position” for
servicing blue-chip UK clients, taking market share from other top City firms
(ibid). Linklaters, Freshfields and Clifford Chance have kept up with Slaughters
on UK M&A work. As M&A work is volatile in nature, this might leave the firm
somewhat vulnerable in the event of a recession. There is also the potential threat
of those US firms in London which are expanding to undertake UK corporate
law. Thus, the success of their policy will depend to some extent on the

continued strength of the market for their work in the UK and also, of course,

their clients’ needs and preferences.

To focus more closely on why consolidation is occurring at all raises the question
of who/what is generating change. Is the development of a small number of one-

stop “global firms” occurring at the behest of clienis or are law firms themselves

pushing developments? Effectively, is change client-led or firm-led?

To start with clients, the lack of research on clients’ views has been noted several
times before. It is easy, then, for firms to say that clients want the convenience of
one-stop shopping without this being easy to refute. However, the example of
Shell has been noted before, whose lawyer stated that they felt perfectly able to
choose the lawyers they wanted in each jurisdiction (Schraven 1994). Not all

clients may want to use global firms for all or even part of their work.

Nevertheless, there are certain types of international work which might be more
easily handled by firms with their own offices in multiple jurisdictions, such as
massive cross-border M&A cases, where clients might appreciate the efficiency
costs gained in using the same firm in different 1countries (for instance, in
ensuring consistency in documentation, in the existence of the firm’s established

internal communication structures, in billing from one source and - hopefully -

using a cross-jurisdictional team which has worked together before)®. There may

* Although, of course, individual lawyers in different firms can work together several times and
thus build up a similar team, as seen in the discussion of Slaughters’ and Hengeler’s relationship,
although there may still be greater transaction costs encountered (as in communication problems
caused by the use of different IT systems).
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also be some clients who will prefer using their favourite home lawyers in as
many locations as possible. That may be due, for example, to a preference for
their lawyers’ ways of working, their native language skills, cultural background,

and/or to the belief that a global firm offers greater assurance of quality and/or of

knowledge of international affairs.

However, it is likely that the desire of certain law firms to expand their markets is
also effecting change. There are a small number of City firms (and possibly a
couple of US firms) which believe that there is lucrative legal work to be found

‘on the continent’ which they cannot immediately undertake without taking on

board ‘continental’ firms*. Some of these latter firms may be worried that they

will lose valuable work if they do not merge (and do not want to risk becoming a

“regional boutique”) and so are more amenable than before' to the idea of
mergers. Hence some law firms are fearful that if they do not act now, they will

lose opportunities to expand abroad and will not be able to compete with the

global firms if the global strategy proves to be a great success.

Mergers can generate a momentum of their own. As was seen 1n the discussion

of mergers between US and UK firms, there 1s a pack instinct to be considered.

One German partner stated the position thus:

“It’s merger mania on a European scale now. Bruckhaus and Heller Lober started
it with a cross-national merger and other people will follow.”

The market is also bullish, and lawyers are usually less cautious then. As John

Griffiths-Jones (who is in charge of Denton Hall’s international strategy and is

quoted in Boxell 1998) believes:

“Once the market begins to change, it becomes self-fulfilling.”

34 1t is continental European firms which presently seem to be foremost in these firms® minds.
Although Clifford Chance is in merger talks with the Australian firm of Mallesons, firms on other
continents and in other countries (such as Latin America, Africa, Asia, New Zealand, and so on)

do not appear to be seen as potential merger partners at present. Again, the concept of a “global
firm” seems to be something of a misnomer.
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However, I am not (yet!) convinced that all or even most types of international
work will develop in the future so that they will necessarily be better served by a

global firm. Several German interviewees were fearful, as seen above, that the

quality of work would suffer if they merged with a UK or US law firm (although
maintaining the quality of work was also cited as a reason for merging, to develop
one’s own foreign offices rather than using other firms®”). Similarly, Kay
(reported in Hoult 1998a) argues that law firms should not assume that the global
strategies used by the Big Five accountants will work for law firms.

Globalisation develops in different businesses in different ways. The question of

conflicts of interest is more salient for law firms* and clients might wish to
choose the firm which they consider to be the best in a particular jurisdiction (as
Schraven argued), rather than the foreign office of the same {irm. -Conversely,
clients of the Big Five firms of accountants may be less concerned about
choosing the ‘best’ firm when choosing an auditor to perform the obligatory
annual audit. Hence clients may become increasingly sophisticated, so that they
realise when they would be better served by using, say, smaller international

firms (with a smaller number of foreign offices) or niche firms (as opposed to a

very large global firm).

Developments in [T may, in fact, mean that there are more opportunities for
smaller firms to collaborate together (and achieve economies in scale in doing so)
and challenge the global firms in some areas (see also Susskind 1998:xxviii and
230). Moreover, we might remind ourselves of Susskind’s point, made earlier,
that geographic location in the future might count for much less. There may be

downsizing in the legal profession, as there has been in so many other areas of

commerce and industry (1bid:249):

3 If Clegg’s (1993) work is recalled, he argued that service firms working internationally were
aiming to ensure quality and availability. That law firms here could pursue a variety of strategies
ostensibly in pursuit of these same goals highlights the limitations of Clegg’s macro analysis.

¢ Although if, as Alan Peck suggested earlier, at least six global law firms form, this may provide
some client choice.
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“In the IT-based information society, it 1s hard to imagine carrying on as we do,
clustering so intensively in but a few centres. Geographic focal points for face-

to-face meetings, camaraderie, and court appearances, will remain important, of
course. But we can safely expect some considerable spread and dispersal, as

clients and lawyers alike recognize the potential savings and benefits.”

Finally, by way of a postscript, early 1999 saw two mergers in Germany which
did not involve foreign firms. Gaedertz merged with Schon Nolte to form a firm
of 200 lawyers and Wessing Berenberg-Gossler increased by almost a third in
size (also to 200 lawyers) by merging with three smaller firms (Wilkins 1999).
Other German firms are also rumoured to be in merger talks to grow to similar
sizes. This raises the question of whether more German firms are now beginning
to believe that a large share of cross-border European business may not need the
London connection (ibid)’’. It may also be that the previous year’s mergers of
German and City firms increased the market shares of independent German firms

as the newly merged firms lost referral work (ibid) and this has provided some

reason to consolidate.

Comment

This section has shown how the issue of US/UK mergers was discussed In a
hypothetical fashion by interviewees in London in 1995; the question of Anglo-
American/German law firm mergers had greater immediacy for interviewees in

Frankfurt. Following the Clifford Chance/Rogers & Wells merger, however, it is

likely that if interviews in London were carried out now (in 1999) the issue would

be more to the forefront of lawyers’ minds.

Lawyers in both jurisdictions believed that cross-national mergers faced a number

of obstacles, from cultural to managerial. Concern was particularly expressed

about the prospect of being “taken over” by another firm and the German firms

37 There are similar events occuring in some other European countries. Thus, for example, whilst
the Dutch firms of Houthoff and Buruma Maris have merged, in part at least in response to
competition from the likes of Freshfields and Linklaters & Alliance, there are rumours that Loeff
Clacys Verbeke (also Dutch) is restructuring “in order to woo an Anglo-Saxon firm”

(Unattributed 1999p).
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often specifically stated that they would not want to compromise the quality of
service they gave nor their independence. Quality and independence appear to
form the crux of what many German lawyers perceive their professionalism to be,
although the next chapter will note that (contra Rueschemeyer, who believed that
the identification of German lawyers with clients was limited) independence

these days is likely to relate more to how work is organised rather than distance

from clients’ objectives.

Yet several Anglo-German alliances and mergers have formed, and this is one
instance of lawyers responding to global pressures. Firms did, however, choose

various strategies; hence law firms will continue to structure their international
work differently, although the lure of the global firm appears to be particularly
strong at present. How far this supports the ideas of the various writers discussed

in part one of this chapter is not totally clear. There appears to be some truth in

Nelson’s (1994) belief that traditional status hierarchies amongst firms will
persist, as the ‘magic circle’ of City firms appear to be strengthening their grip on
the most remunerative (international) work. Nevertheless, whether the most
highly reputed German firms, such as Hengeler Miiller and Bruckhaus, will be

able to retain their position as the °‘top’ German firms without merging and
opening many foreign offices (in a similar fashion to several ‘top’ US firms) is
less clear. If Shapland’s (1996) point 1s taken, then there may be space for

heterogeneity in legal provision, for a number of global stories to unfold

(following Waters 1995).

Much will depend upon how clients “vote with their feet” - which type of firm
clients prefer and when. Yet this does not mean that clients have dictated
consolidation amongst firms. Here we are led back to the debate about how far
lawyers create demand, as discussed when analysing the reasons behind the
opening of foreign offices. There is evidence in the above accounts to suggest
that some law firms are entrepreneurial, keen to expand proactively their markets
(as Dezalay (1995) suggested), as witnessed by the desire of City firms to find

German merger partners. Still, some clients may prefer global firms, and this too
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may be driving some of the consolidation as firms try to respond to what they
think clients want. There 1s some uncertainty in these strategies, however, and
this relates partly to the uncertainty of knowing how clients will respond to
developments. Lawyers may not be effective strategy makers and implementers
in the first place and clients could frequently change their policies on the

purchase of external legal provision (following the implications of Harvey’s

(1989) thesis).

Finally, whilst Anglo-American firms have not entered Frankfurt and taken over
the local legal profession, it seems that the desire of some of these foreign firms
to merge has catalysed German firms into formulating more clearly their own
international policies. For some, this has resulted in the decision to ally
themselves with their Anglo-American contemporaries although many firms have
yet to take this route (and may not do so). Instead, there is likely to remain some

diversity in legal provision although the potential success of the various strategies

is difficult to predict.

Whether consolidation is a ‘good thing’ or not (and for whom) will be discussed

in the conclusion but first the ‘threat of the Big Five’ will be considered.

Part four - The threat of the Big Five

“Legal advice is different from accountancy. There is a benefit in having multi-
jurisdictional knowledge so that you can do the accounts of international firms. [But]
[iJt is rare even in international transactions to need legal expertise in many

jurisdictions.”
Stephen Fiamma of Jones, Day, Reavis & Pogue (quoted in Lee 1997)

The Big Five firms of accountants have already made significant inroads into the

practice of law within certain European countries. Big Five firms have set up, or
linked themselves with, various law firms, finding ways of evading bans on

multi-disciplinary practices®. An Economist survey noted in 1992, for instance,

% For exan_lp!e, the Big Five are technically restricted from practising law by the New York State
Bar Association but they do undertake tax work and employ more tax attorneys than most big
New York firms (Parsa 1999).
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that Fidal (the legal arm of KPMG 1n France) was continental Europe’s biggest

supplier of legal services (Economist survey 1992:8)%.

It has been seen earlier that Abbott (1989) emphasised the importance of looking

at how professionals compete with others. Hence interviewees’ thoughts about

Big Five firms might be particularly interesting; the views of lawyers in London

will first be considered.

The London interviewees

Some interviewees felt that the Big Five firms would compete in specific legal

practice areas, such as tax, whilst others felt that they would tend to specialise at
the “low-tech end of things” and would not make the heavy investment necessary

to compete for the most complex and lucrative types of legal work.

Consequently, interviewees tended not to believe that the accountants posed a

major threat to their work - other US/UK firms were the competition to watch.

Further, there was some reluctance to believe that one-stop shopping would work,

as will be discussed later. The consensus was that clients wanted independent

firms. Thus, as a solicitor stated:

“If you put accountants and lawyers together, I am not convinced that the whole
is greater than the sum of the parts.”

Perhaps at this point, however, some thought should be given to the significance
of the types of law firm in question. Morris (1998:54), for example, notes that
the “very top firms” feel they have little to gain by merging with a Big Five firm:

“The so-called Magic Circle - Allen & Overy; Clifford Chance; Freshfields:
Linklaters & Paines; and Slaughter & May - have a seemingly unbreakable lock

The European Commission and the American Bar Association also appear to be moving towards
allowing multi-disciplinary practices (Unattributed 1999m).

¥ In 1997, Forbes magazine also reported that Arthur Andersen had a network of over 800
lawyers, located in 30 countries, on 4 continents (Banks 1997).
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on the best corporate, M&A, capital markets, and finance work, and their profits
are generally markedly higher than firms just down the list in size. All but
Slaughter and May have substantial overseas practices. Noone expects any of
these firms to marry an Andersen or Price Waterhouse in the foreseeable future.

Below that level, however, most firms find themselves facing vicious competition

in a domestic market which isn’t growing®. The common wisdom in London is

that Andersen and its peers are shooting for a firm between number six and
number ten. And, lore has it, many firms from 11 on down would eagerly

entertain such a proposal*'.”

Yet Flood thinks that the Big Five pose more of a threat to the ‘top end’ of mega-
law firm practice than these firms realise. He notes that the audit provides an
invaluable enfrée into other areas of client work (1995:156) and the Big Five’s
internal hierarchies are more stratified and highly leveraged than those of law
firms, enabling them to extract more rent from staff (1995:157). Similarly,
Hanlon and Shapland (1997:117) argue that as management advisers lawyers
suffer from two disadvantages. Firstly, they are lower down the ‘food chain’ so
clients tend to go first to other professionals when they have a problem.
Secondly, as the Big Five are much bigger than the largest law firms, it is

financially easier for them to encroach on legal work than for lawyers to expand

out of legal work®. As Flood notes (1995:157):

“Even the largest international law firm pales into insignificance against the size
of the Big Six. The largest accounting firm in the world, KPMG, the result of a
merger, has 5,540 partners and an annual revenue of $4.13 billion; the smallest of
the Big Six, Arthur Andersen, has 2,016 partners and an annual revenue of $2.82
billion* (Economist 1989). Even Skadden Arps, one of the most successful

¥ The reference to “a domestic market which isn’t growing” supports the idea that the British
national market is mature, which was one of the reasons given why City firms have expanded

Ooverscas.

' Hoult (1998) also notes that Emst & Young would like to acquire a law firm and have
employed a former partner at Denton Hall to find a law firm for them to enter into an alliance

with.

2 Indeed, Rogowski (1995:126) argues that German corporate law firms have an interest in not

provoking the Big Five firms into developing aggressive market expansion strategies as they
would not have similar resources with which to retaliate.

¥ By 1997, Arthur Andersen had 58,000 employees in 78 countries and revenue of $5.2 billion
(Morris 1998).
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mega-law firms, generated only $400 million in gross revenues in 1988 (Brill
1989) and $500 million in 1990 (Brill 1991).”*

Flood poses the question of whether it is possible for lawyers to maintain a

separate role as competitors in international business markets from accountants

and investment banks (1995:160). He answers:

“Probably, but it may well be a localised one (cf Fitzpatrick 1989). As long as
lawyers are tied to particular conceptions of the role of law and operate within
particular legal systems, others in the international financial field will compete
aggressively and not feel bound by the ideological and cultural constraints that

lawyers impose upon themselves.”

To take the point about the operation of lawyers “within particular legal systems”
first, this raises the issue again of the national character of lawyering. Flood
argues (1995:161) that possibilities of escape from the confinement-of national
systems lie in the development of structures such as international commercial

arbitration®’ and the development of EU law. However, he does acknowledge

that the fundamental “problem is the nature of law itself” (ibid):

“Historically, it has been grounded in diverse cultures and has rarely been
deployed across them in the same manner as accounting or business principles.”

Similarly, it has been argued before that law is primarily bound to a particular
nation although there are possibilities for (suitably qualified) lawyers to
undertake work on other nations’ laws. Nevertheless, such work is unlikely to
generate sufficient opportunities so that lawyers can operate to the same extent
globally as accountants. And, has been seen above, lawyers are too low down the

‘food chain’ to naturally pick up on other areas of business advice work.

Moving on now to the “ideological and cultural constraints that lawyers impose

on themselves™, large law firms labour under externally imposed rules, such as

“ See also Susskind (1998:273), who believes that the accountants could dominate parts of the
legal market.

> See, for example, Dezalay and Garth 1995 and 1996.
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t** and publicity, which can limit their work.

those on conflicts of interes
“Cultural constraints” might also be seen in the reluctance of law firms to expand
their practices, to take on local lawyers, to open foreign offices or to merge with
other firms. Indeed, although many of these firms are increasingly moving away
from internal collegial modes of internal organisation, there is still some way to
go. Staff are not as hierarchically structured as those in the Big Five firms,

although there have been developments within some City firms recently to create

new staff levels between partners and associates (see, for instance, Fennell

1995a)".

In effect, it may only be a question of time before the Big Five are in a position
from which they can challenge the supremacy of the ‘top’ commercial law firms
in a greater number of jurisdictions than at present (whilst law firms are unlikely
to be able to expand into the accountants’ areas of work). In the meantime,
however, it may take some time to recruit the lawyers they need, particularly in
jurisdictions like England and Wales where lawyers (from the richest firms)

presently seem to prefer working 1n the organisational setting of a law firm.

The Frankfurt interviewees

In Frankfurt, responses did differ to the question of how far the Big Five posed a
threat to their firms although these interviewees generally took the threat of the
Big Five much more seriously than the London interviewees. The nationality of

the firm or interviewee seemed to have little bearing upon what the response

% Flood views the rule against conflicts of interest as a cultural constraint (1995:158): “This
exemplifies the continuing imposition of a relational ideology on what has become a transactional
business. In other words, the diminution of long term relationships between law firm and client
in favour of the short-term transactional relationship has not been mirrored in the rules that
govern these practices. So as the ideology of business gains ground, the strains between it and
the sacred forms of professionalism intensify and the role of the lawyers begins to change.

Some law firms are also recognizing the need to loosen ties. Baker & McKenzie’s non-American
offices are largely staffed by local lawyers; this has eammed the firm the reputation of being a
franchise law firm.”

‘7 The merged firms of Clifford Chance, Rogers & Wells and Piinder Volhard will be run as a
limited liability practice with a “plc-style governing board” (Farrell 1999D).
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would be - instead, this was an issue which in part at least revealed the degree to

which individuals could contemplate major change to the status quo®.

That these lawyers took the plans of accountants more seriously might be partly
due to the greater prominence of the Big Five since the British interviews took
place®. In this regard, one important event was the link-up of the major Spanish
law firm Garrigues with a Big Five firm (see Fennell 1997%°), although the
proposed merger of Arthur Andersen with the City law firm Wilde Sapte fell
through. The merger between Cooper & Lybrand and Price Waterhouse in 1998
also brought together over 1000 lawyers (or possibly up to 2500 - sce

Unattributed 1997c).

In contrast with the views of the London interviewees, the majority of
interviewees in Frankfurt felt that the Big Five would move into ‘high margin’

areas of work, although what was high margin work was constantly changing:

“What is premium business today is commodity tomorrow.”
(German partner)

The consensus was that the Big Five would become a major competitor; they

already had a lot of information on how others have provided legal services and:

48 T had wondered whether German lawyers in German firms would be more positive about the
possible benefits of multi-disciplinary practices as many of their firms employ accountants.
However, nationality did not appear to influence responses in this way.

4 Indeed, it was noted in a 1997 report for the Law Society, which was based upon interviews
with large firm lawyers, that accountancy firms would increasingly emerge as competitors for
legal business (Lewis and Keegan 1997:4).

 Morris (1998) also discusses the merger (after interviewing both firms’ senior partners) and
reports that Garrigues merged due to the pressures of “globalisation” - their networks were not
integrated enough to provide the services demanded by clients and they feared the arrival of City
firms in Spain. Also: “For some younger Garrigues lawyers, meanwhile, the merger looked like a
convenient way to shake up a firm that had fallen behind competitors in compensation and
steered too much of its profit to senior lawyers.”
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“They will receive a constant training on an involuntary basis from us, if they

copy the documentation they find in the files of their clients’'.”

(US partner)

However, the Big Five’s ambitions would be slowed down in the short to medium

term as “the German legal market 1s conservative” and they still faced difficulty

in persuading major law firms to join them>*:

“In Germany, lawyers are still very independently minded and have difficulties
considering becoming the legal arm of a major international accountancy firm,

but that certainly will change.”
(German partner)

Hence, again there is some indication of the importance German firms attach to

their ‘independent’ ways of working and also the conservatism of. some German

clients.

One German lawyer believed that the “huge financial resources which the Big

Five can concentrate on particular projects” might eventually tempt some firms to

join them. Another added:

“The problem is that the accountants are just not perceived in Germany as law
firms and to get a reputation as a top firm takes time. What could happen is that

accounting firms will buy law firms ... [Are accountancy firms attractive to
German law firms as merger partners?] It is hard to say; I think for the moment it

is not attractive but that would change if one firm did it>>.”

Yet opinions as to how far clients themselves were interested in ‘one-stop shops’
differed. Two lawyers felt that clients would be attracted by accountability for
the project being vested in one source. Another felt that the main advantage of a

one-stop shop was that the professionals were used to working together.

5! As Flood notes (1995:160), such knowledge cannot be patented, so its active life is short.

2 The collapse of the Arthur Andersen/Wilde Sapte merger reveals some of the difficulties in
pulling off these mergers (see Lindsay 1998f).

>} This last comment again indicates lawyers’ ‘pack instinct’.

None of the interviewees mentioned (as a reason not to merge with a Big Five firm) the possible
loss of referral work from other Big Five firms.
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More common, though, was the view that clients would be more discriminating.
They might, for instance, like combined legal and accountancy services in

company acquisitions but, on the other hand, may also be wary of concentration

:n the market and would like a choice in whom to instruct®.

Of course, this argument can also be applied to concentration in the number of

big law firms (through mergers). That the interviewees were more cautious about
the benefit to clients of accountancy/law mergers (as opposed to cross-national
law firm mergers) might reveal how easy it is to use the justification of serving
client needs rhetorically to disguise what is actually inspired by self-interest.
Lawyers might inwardly be most concerned about the perceived threats that Big
Five mergers with law firms might herald for lawyer autonomy, yet outwardly

state that client interests would not be served by such mergers.

Nevertheless, it is conceivable that clients might not want to use a
multidisciplinary practice in all or some cases. As Morris notes (1998:54), multi-
disciplinary services could be a selling point in areas such as employee benefits,
and companies which need to coordinate employment policies, register
intellectual property rights, incorporate or license new subsidiaries or plan tax
strategies across Europe may find real efficiencies in dealing with one adviser
worldwide. However, some clients may prefer independent advisers, in part as
there may be potential conflicts when using lawyers affiliated with auditing firms.
An example would be a company expecting to sell their business in the future -

they might not use Big Five lawyers for fear that the potential buyer could be a

client of the firm’s accounting wing (1bid).

Still, most doubted that mergers would mean the end of the independent law firm.
The only dissenter was a German lawyer who predicted radical change in the

world of mega-lawyering, as a result of Big Five ambition:

** One English partner argued that joint accountancy/legal practices may be tempted to sell clients
services they did not need.
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“I don’t think that there’ll be a Big Six or Big Ten of law firms because I don’t
think that the lawyers will be able to do what the accountants have. The legal
market perhaps not in ten but certainly in twenty years will be dominated by
conglomerates, led by the accountants. If you look at Clifford Chance, they have
about 2000 lawyers world wide. That’s nothing - Arthur Anderson has 120,000

people world-wide, so Clifford Chance is not a global firm. They are a very large
British firm with a number of good outposts. That’s nothing compared to Arthur

Anderson or Ernst & Young - they cannot make that difference up. The
accountants, as the banks in the past, will be the main competitors.”

Comment

Although interviewees in England and Germany weighed the challenge of
competition from the Big Five differently, all the lawyers expressed doubts as to
the benefits of one-stop multi-disciplinary shopping. Previously, fewer doubts

had been expressed about the merits of one-stop multi-jurisdictional shopping.

The pull of culture here is particularly strong - mergers with accountants are
perceived to compromise the cultural integrity, above all the independence, of
law firms much more than inter-law firm mergers. It i1s also likely that the most
profitable law firms do not believe that the quality of the work they undertake or
the profits they make would improve if they linked with the accountants.

This is not to say, however, that the potential threat of the Big Five to ‘high
margin’ areas of legal work is not real. The Big Five’s economic strength, size
and their extensive contact with clients cannot be easily dismissed. These
companies, propelled by the opportunities presented by globally active clients,
work extensively around the world (see Hanlon 1994). Lawyers also appear to be

more bound to their nation state than accountants (Halliday and Karpik 1997).

Even the fabled proactive US attorney is likely to be lower down the ‘food chain’

than a Big Five accountant.

Hence, if the Big Five increasingly encroach upon the most highly paid types'of
legal work, independent law firms may be, as Flood suggests (1995:161), “a
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potentially endangered species.” In effect, competition from the Big Five -
1ignited chiefly by forces fed by globalisation - may redefine the boundaries
between these two professions and radically alter how work is undertaken. The

response of clients to such developments will, however, also be key to how legal

services evolve 1n the future.

Perhaps the last words 1n this section might usefully be left to Richard Susskind.
He argues (1998:250) that the future strength of law firms will not be based on
rigid adherence to structure and stability, but will instead be grounded upon

flexibility, adaptability and success in managing change®. There will be less

obsession with market share and more concern with creating new markets for

innovative products and services and (ibid):

“Crucial also to continuing success [of the law firm] will be greater respect for its
people, not as components of a hierarchy but as individuals with their own
individual career aspirations and plans. And the threat of professional negligence
litigation may also bring a shift - towards the incorporation of legal practices,
which itself will bring still further upheaval as lawyers wrestle with the demands
of shareholders, the prospects of aggressive take-overs by other professional
services companies, the ever more onerous obligations of directorships and the

altogether less clubby corporate culture which is likely to develop.”

This ends the discussion of the future of international legal work. The analysis of

the regulation of this work, and the future of regulation, will now begin.

> One vision for the future of work in general, commissioned by the RSA., is summarised in
Buckingham 1998.

Susskind’s emphasis on flexibility mirrors the work of others such as Lash and Urry (1994) and
Harvey (1989), although he does not explore too deeply the downside of his prediction. For
instance, Simon notes (1996:180) that outsourcing can have effects on quality, commitment to a
market, employee motivation, and also raises the issue of how to protect know-how and
differentiation. Some of these points will be picked up again in the conclusion.
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Chapter four - The regulation of international legal work

In the introduction to this thesis, one question posed was the following:

“Are lawyers let loose upon the world stage, unfettered by national constraints, to
follow their own stars? If they are, should we care?”

This chapter considers this question. In so doing, it will survey literature in this
area and outline the regulatory regimes governing the work of the lawyers

investigated. This, in turn, will highlight the following 1ssues (amongst others),

also set out in the introduction:

o the ethical tensions of large law firm practice;

e whether the formal regulation of professional associations impacts at all upon

large firm lawyers’ work;

o the limits of national regulation when stretched to govern global practices;

and

e whether international lawyering should be regulated and, if so, how.

These questions, and others, will first be considered in a second literature review.
In part two of the chapter the law and codes regulating the international legal
work of the lawyers investigated is considered. This section is founded upon
empirical work which includes material drawn from interviews with lawyers and
regulators. The final two parts of the chapter examine prospects for the

establishment of a supra-national regulatory agency for lawyers and reform.

Part one - Literature review, section two

A variety of writing 1s drawn upon 1n this literature review, to attempt to
contextualise the later analysis of the empirical data. A spectrum of issues will be
outlined, beginning with an analysis of the nature of regulation, discussing the
meaning of regulation and types of regulation. This leads to a discussion of legal
training and codes of conduct, seen as forms of regulation, and self-regulation.

The specific institution of the large law firm is then considered, together with the

43



ethical and conduct issues this form of practice might raise. The regulation of
international practice is next examined, by questioning whether practice should

be regulated and how regulation may be evaded. The literature review ends with

an examination of the legitimacy of international lawyering.

The meaning of regulation

“The expression ‘regulation’ is frequently found in both legal and non-legal contexts.
It is not a term of art, and unfortunately it has acquired a bewildering variety of

meanings.”
Ogus (1994)

To start with the basics first, the above quote notes the complexity of the term

regulation. Writers attach three main meanings to regulation, namely:

e Regulation as targeted rules - here regulation refers to the promulgation of an
authoritative set of rules, accompanied by some mechanism (typically a
public agency) for monitoring or promoting compliance with these rules;

e Regulation as direct state intervention in the economy - this potentially takes
in all instruments directed towards the achievement of economic and perhaps
social policy ends; or

e Regulation as encompassing all mechamisms of social control, by
whomsoever exercised - this even broader definition extends not only to
government instruments but also to mechanisms which are not part of any

institutional arrangement, such as the development of social norms (Baldwin,

Scott and Hood 1998:3).

My understanding of regulation leans to the latter approach; hence I have
attempted an inclusive analysis of what might be seen as regulation. For the

purposes of this thesis, this meant that my conception of regulation as it might

apply to lawyers (and their firms) would cover the following:
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e legal provisions (which govern matters such as recognition of qualifications

overseas);
e professional codes of conduct;

e formal provisions within firms which deal with conduct matters (such as

computer programmes for conflicts of Interest checks); and

e socialisation/cultural constraints within firms.

In effect, lawyers’ education and prior approval of practice, socialisation and

praxis in carrying out work, relationships with clients and interaction with the

codes and legislation affecting their work should all be considered.

Those potentially interested in, or affected by, regulation would then break down

into the following categories:

e lawyers and law firms engaged in international work;

e the courts;

e national and international organisations with some interest in regulation;

e clients of lawyers;

e third parties affected by international legal work; and

¢ governments.

These broad, heterogeneous groups may obviously hold conflicting interests

within and between themselves. This 1s one reason why literature which
discusses theories of regulation will be looked at - it may help to clarify and
understand the tussles, and forms of co-operation, that occur within the regulatory

arenas described in later sections of the thesis.
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Theories of regulation

“Just as the origins of life and the universe are fundamental questions in natural
science, the genesis and change of regulatory regimes attract a range of explanatory

theory.”
Baldwin, Scott and Hood (1998)

The opening quote again notes that the area to be discussed is contested - the
origins and development of regulation are subject to competing ‘explanations’.

The first theory to be developed, usually labelled public interest theory, will next

be considered.

Public interest theory - This attributes to those responsible for the design of
regulation a desire to pursue collective goals. Regulation is seen as a corrective

to the perceived deficiencies of the market and aims to improve economic and

social welfare (Ogus 1994). Thus this theory supports the notion of a benign

Hegelian state. The following are examples of non-economic goals which can be

pursued by regulation:

o distributional justice (ensuring that market processes are altered if they effect

unjust outcomes);

e paternalism (which overrides individual choices by referring to the good of

those being coerced and broader societal goals); and

e community values (which improve the social, intellectual or physical

environment in which people live).

This school of thought has been subjected to much criticism. It has been said to

understate the extent to which regulation 1s the product of clashes between
different interest groups or the extent to which regulatory regimes are established

and run in the interests of the economically powerful (Baldwin et al 1998:9). It is
also difficult to validate the assumption of altruism - the study of motivation 1s

necessarily elusive®. Hence, finding the intention behind some regulation,

** Sheinman (1997) and Shapland and Sorsby (1996) also discuss this within the context of
professions.
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particularly when expressions of intent conflict or there is the risk that the stated
objective hides some ulterior motive, is bound to be difficult. Regulators instead

may be adept at pursuing their own ends, their own self-interest and so regulation

may not effect public interest outcomes.

This criticism led to a backlash which established the following alternative
explanation of regulation, an explanation which proved to be particularly

influential in inspiring de-regulatory movements in the US and Britain in the

1970s and 1980s:

Economic theories (or private interest theory) - This suggests that law making
processes can be used by private interest groups to secure regulatory benefits for
themselves®’. Regulation is seen as a response by politicians to the demands of

interest groups who will gain benefits from the measure. As Ogus states

(1994:71):

“Given the advantages .. of homogeneity of interest and relatively low
organisation costs, producer groups will typically be able to exert more influence
than those representing consumers or ideologies. Hence the central thesis is that
‘as a rule, regulation is acquired by the industry and is designed and operated

primarily for its benefit™®.”

This is, however, very much a thumbnail sketch; other writers have developed the
model. Makki and Braithwaite (1995), for instance, have examined and redefined
what regulatory capture might entail. Capture to them is a multidimensional
entity comprising of three empirically distinct forms - identification with the
industry, sympathy with the particular problems that regulated firms confront in
meeting standards and absence of toughness. Consequently capture is “a
situational problem that requires situational solutions” (1b1d:61). This will again

be referred to when discussing self-regulatory agencies.

’’ George Stigler’s (1971) article was particularly important in establishing this school.

** Abel (1988) tends to view regulation of the legal profession in this light, as will be seen later.
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The revisionism of the economic theory of regulation bears a striking
resemblance to the reaction of market control theorists of the professions to
functional analyses, seen in the first literature review. We might recall that

Abel’s thesis then focused on a form of capture, or “social closure”, by which

means professionals secured their monopoly power. That Abel will later argue

for the de-regulation of international legal practice should not therefore come as a

great surprise.

Just as Abel’s analysis proved contentious, so too has the economic theory of

regulation. The theory is based upon the assumption that those engaged in

political trade are motivated by self-interest which is usually narrowly defined as
wealth maximisation. Other motivations, such as altruism, are not accounted for.
Indeed, parties may not hold determinate preferences on political or regulatory
issues (and informational deficiencies may prevent regulators acting in a self-

serving way), they may behave altruistically in important respects (perhaps in

identifying with legislative objectives) but may behave differently in different
contexts. The interest group process may affect regulation in a manner

uncontrollable by private preference realisers and regulatory bureaucracies may
have a life beyond the sum of lives that make up their parts (Baldwin et al

1998:11). Finally, empirical studies do not always confirm the predictions made

by these theorists™ and the experience of deregulation is particularly problematic

(Pelzman 1989).

The point made above about the importance of the life of bureaucracies
themselves is taken up by Hancher and Moran (1989). Their work questions

notions of regulatory capture and the idea that regulation is driven by clashes

 To give a similar illustration, Abel’s conception of the indeterminacy of rules is not supported
by an analysis of the work of the Kutak committee, which reformed the ABA rules. Participants
did not understand themselves to be engaged in a public relations charade which would legitimate
the bar’s tradition of self-regulation but have no regulatory bite (Schneyer 1992:142), but neither
did a functionalist theory fit (which might assume that participants worked either to protect an
unsophisticated clientele from professional exploitation and incompetence or to protect society

from the overzealous pursuit of client aims). No single grand theory could explain the process in
which the Model Rules were developed.
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between public and private interests. Instead, they believe that it is more
revealing to examine the relationships between and within regulatory
organisations and how they come to share “regulatory space”; these relationships
determine the scope of regulatory 1ssues. Thus, in order to understand the extent
and nature of regulation, one should examine the cultures of these organisations,
their standard operating procedures, the customary assumptions which govern
their interaction and the resources at their disposal. These phenomena are in turn
influenced by external factors, from the general political attitudes and legal

traditions existing in any community to the place of organised interests in the

policy process (1b1d:278).

Effectively, when regulatory space is dominated by large hierarchical bodies,
regulation inevitably becomes a co-operative matter, as it is only by such means
that regulation can be formed (ibid:286)*. Yet this should not obscure the way

these organisations may be riven by competition and conflict (ibid):

“Indeed the essence of regulatory politics is the pursuit of institutional advantage:
the pursuit of advantage in the market place, measured by indices like market

share and profit; and the pursuit of command over the regulatory process itself, as
measured by the right to make rules and to command their means of
implementation. Regulation - and the rules and distribution of power through
which it operates - is always a ‘stake’ of industrial or political struggle.”

Later in the chapter, interviews with regulators in the UK and Germany will be

reported. The customary assumptions underpinning their work will be examined,
as will relationships with other regulators, in an attempt to understand both how

regulatory policy is formed and how it is enforced in practice.

Examining these often competing and conflicting theories begs the question of

whether some form of synthesis might be possible, to generate a meta-theory

which might explain regulation more insightfully. Here, Baldwin, Scott and

* One instance of this is the copying of regulatory design internationally which often occurs co-
operatively (Hancher and Moran 1989:285): “Copying is obviously an economical way of solving

the problem of regulatory design. Since regulation typically is begun under pressure of time, or
in conditions of crisis, the incentive to imitate is great. The result is that ‘early’ regulators often
provide a model for countries following later along the regulatory road ...”
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Hood (1998:13) help by warning against some form of pick ‘n’ mix approach to

regulatory theory. Such an approach would ignore the familar trade-offs that

have to be made in choosing among ways to explain social phenomena:

“The broader the thrust of a theory, the more it provides a frame for
understanding, but the more it requires refinement to explain particular
circumstances. The narrower the range of an account the sharper its thrust in
relation to the focused-upon topic, but the poorer its capacity to serve as a frame

for general understanding.”

Their advice (ibid:14) is to “develop a nose for the kernels of truth in varying
theories, a sense of the limitations of, and the assumptions underpinning, such

theories and an awareness of the information necessary for applying and testing

29

them.

[ shall attempt to follow this advice, to keep the underlying premises of various
theories in mind when analysing the data. This will raise issues such as what réle
organisations such as the Law Society play within the regulatory process, whether
codes of conduct are purely a smokescreen behind which lawyers pursue projects

of self-advancement, whether EU legislation regulating the legal profession has
been designed to protect the public or whether the regulatory process been

captured by sectional interests, and what non-economic goals regulation of the

legal profession should pursue. The next section touches on the last question.

Types of regulation

Regulatory literature mainly deals with two types of regulation, social and

economic. For the purposes of this research, the former is most relevant as it

deals with such matters as consumer protection (whereas economic regulation is

applied mainly to industries with ‘natural” monopolies, such as water companies).

The public interest justification for social regulation focus upon two types of

market failure which affect the ‘proper” functioning of activities (Ogus 1994:4):
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1. asymmetry in information between the suppliers of goods and services and

consumers; and

2. externalities - these exist when market transactions have spillover effects,

adversely affecting individuals who are not involved in the transaction.

When considering the regulation of lawyers, the first point would imply an
information problem - that regulation is needed when lawyers’ clients are not as
well informed as their lawyers. For instance, clients might not know in advance

what quality of service to expect and this might lead to “demand generation’

where the lawyer provides services which fully informed clients would not have
wanted (Ogus 1993:317). This is most likely to be the case when considering
private (individual) clients as opposed to corporate clients, although lawyers do
serve a broad range of businesses, with varying degrees of sophistication. Other

“agency problems” include representing conflicting interests in the same matter

or overbilling® (Wilkins 1992).

Applying the second point to the context of commercial lawyering, this could

apply to transactions lawyers facilitate which have adverse eftects on third

parties. One example might be deals which are later proved to be fraudulent. In

such situations, regulation might, for example, impose ‘whistle-blowing’

obligations on lawyers.

In fact, regulators can choose from a range of regulatory instruments to deal with
these problems, two of which are standard setting and prior approval to practice

(devices of common use when regulating the legal profession). These will be

considered next.

°! As frequent consumers of legal services, corporate clients may have more power than private
clients to prevent overbilling (Wilkins 1992).
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Legal education and prior approval of practice as forms of regulation

The entry requirements to the legal profession may be seen as attempts to meet
the public interest concerns seen above (of assymetry of information and
externalities), to protect clients and third parties before any losses have been
inflicted (Ogus 1993:318). However, the main problem here 1s that this assumes
a strong correlation between the criteria for entry to the profession and the quality
of performance as a lawyer yet an individual’s ability to complete a course of
training at the outset of a career may provide little evidence of capacities within a
specialist area and obviously does not guarantee general competence many years
later (ibid)®*. Even the Law Society’s continuing education requirements are
limited as they require only attendance at courses without the need to prove that
knowledge was gained (ibid). It will be seen later that Germany’s continuing

education requirements are not subject to verification and the position of US

lawyers working overseas is even more problematic.

Perhaps instead legal education and approval to practice might be seen more
generally as a means by which future lawyers are socialised into the behavioural
(including ethical) standards befitting of the profession, and that this raises
standards of performance more generally. However, such an explanation is less
convincing when there is great diversity not only in the provision of legal
education but also in the types of environment in which lawyers will
subsequently practise. For instance, whilst there is greater homogeneity in
Germany than in the States (and the UK) between different levels of education

(Rueschemeyer 1973:66) and writers do agree that legal education has some

2 Twining further argues (1994:165) that the choice of “core” subjects is arbitrary and so cannot
be rationally argued to provide the essential basics, the foundation, of future practice: “[F]irst,
the list of subjects is quite arbitrary, with a distinct bias towards the problems of the propertied
classes: why is knowledge of Torts or Trusts to be considered more important than Human Rights
or Civil Liberties or Local Government or Welfare or Labour or Family Law? Why are theory,
context and history exluded from the core? Why should a law degree focus solely on English law
(with a smidgen of EC law) in today’s world? And, most important of all, can the “core” of a
discipline be defined solely or mainly in terms of coverage of subject matter?”
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socialising effects®, legal training is primarily oriented toward the education of
future judges (and practice as a Rechtsanwalt/Rechtsanwiltin is marginalised).

Further, it is still rare for German law students to learn overtly about professional

conduct.

By way of contrast, whilst the provision of legal training in the US is much more
diverse, American law schools train lawyers primarily for private practice
(Rueschemeyer 1973:107), although private practice in itself is extremely diverse
(Heinz and Laumann 1983). Several US writers have also commented upon the
inadequacy of ethical training, stating that it does little to encourage reflective
judgement (much the same could be said for training in England and Wales and

Germany (Blankenburg and Schulz 1995)*). Ethics are defined narrowly, as
Gordon and Simon note (1992:236):

“Contemporary efforts to teach professional responsibility are ill suited to
encouraging reflective judgement and indeed often inimical to doing so. The

efforts of the past two decades have gone a long way toward collapsing that
subject into that of disciplinary rule enforcement. The professional responsibility
of bar examinations are exclusively concerned with testing the knowledge of

disciplinary rules.”

Such scepticism might fuel the arguments of those such as Abel (1988) who see

entry requirements as a means to restrict supply to enable the profession to earn

extra profits®. However, empirical evidence relating to solicitors is not

° Although these ‘effects’ are often viewed negatively as writers agree that legal training turns
out conformist, conservative lawyers. Blankenburg and Schulz (1995:115) have argued, for
instance, that exams are marked rigidly and that final oral exams have been described as a
“conformity test”. Traditional training omits even an elementary exposure to philosophy,
sociology, economics or political science. Law students in Germany have been persistently
shown to be more conservative than those in liberal arts or social sciences.

% Dahrendorf (1968:237) also believes that: “There is probably no other discipline in German
universities in which one hears as many complaints about the “barrenness” and “boredom” of the
courses as legal science.” Similarly, Blankenburg and Schulz (1995:99) argue that university
teaching in Germany consists mostly of lectures and concentrates on imparting knowledge of
legal codes and their application to hypothetical cases.

° Abel argues (1988) that no domestic professional exam or aptitude test has ever been shown by
empirical research to improve the quality of subsequent lawyering.
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supportive of such a conclusion® and his views find even less support from the

experience of countries such as Germany where the profession’s influence on the

production of lawyers is imited.

Perhaps, then, legal training works less as regulation ensuring quality of
performance as a lawyer (or as a means to restrict supply) than as a means of
creating and validating ‘cultural capital’ (see, for instance, Dezalay 1995)”". The
first literature review showed that the largest law firms recruited from the most
prestigious universities in Britain and the States. We have also seen that these

lawyers tended to come from upper middle class homes. Some practitioners

themselves might, for instance, feel that their sense of ethics has been influenced

more by their upbringing than their professional training™.

What conclusions can be drawn from this discussion? It should first be noted that

the question of what legal education achieves or aims to achieve 1s controversial

9

and is likely to vary between jurisdictions®. Twining, for instance, argues that

(1994:52) in modern industrial societies, two main conceptions of the rdle of the

law school have competed for dominance - that of the law school as a service

% Ogus (1993:319) states that until the recession of 1990/1, there was an admitted shortage of
solicitors but entry requirements do not seem to have been responsible for this - instead: “The

main problems seem to have been general demographic trends and the ability of polytechnics to
increase the intake of non-law graduates and mature students for the one-year training course.”

Burrage (1996:52) also does not believe that the primary goal of entry requirements has been that
of limiting the number of entrants to the profession - rather, the professions were more concerned

with creating and maintaining status.

$7 Thus, for power élites in Germany, specialised competence is a major factor legitimating élite
status, both in the judgment of the population and in the professionals’ own eyes (Rueschemeyer

1973:85).

8 For example, Freidson (1975:124), when studying community doctors, found that ethics
seemed to be unproblematic to them and related less to being a doctor and more to being a
properly brought up middle class person: “Ethicality was “pretty much common sense”..., was
learned “when you are brought up by your mother”... To most of the physicians the word seemed
to refer to the norms of decency and honesty that were expected of all proper middle-class people
and that had not and need not have been taught to students in medical school. There was nothing
about the principles of ethicality guiding the doctor which was esoteric, known only to the
professionally trained.”

* Indeed, there is no universally accepted view of the purpose of higher education in general
(Allen 1988).
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institution for the profession and that of the law school as an academic institution
devoted to the advancement of learmning. The difficulty of knowing what legal
training (carried out in often very different law schools) is trying to achieve has

been witnessed again recently, as academics have tried to design benchmarks for

undergraduate legal education (Bell 1999).

Thus at this stage the (rather unhelpful) conclusion is that the diversity of
lawyers’ education and the diversity of forms of practice make 1t difficult to
generalise about what regulatory effects legal education has. Whilst legal
education may impart useful substantive knowledge™ and skills, it may be

difficult to estimate or measure how far this improves lawyers’ legal practice.

Legal education does, however, create and validate cultural capital, as seen in the

success of Oxbridge graduates in gaining employment with City law firms.

The subject of lawyers’ socialisation within work settings has yet to be discussed
and this may reveal more clearly how and why lawyers operate as they do. First,

however, the impact of codes of conduct will be considered.

Codes of conduct and their significance

This section looks at the regulation of lawyers’ behaviour through codes of

conduct, focusing upon their strengths and weaknesses.

One advantage of disciplinary codes is their ability to provide sanctions for
offenders whilst not necessarily intruding on an individual’s moral space

(Sampford and Parker 1995:15)"". They also limit the danger of tyranny by a

™Yet the specialist areas of practice of lawyers working internationally may not have been
studied at the academic or vocational stage of legal education/training; this might mean that the
impact of substantive education is weak and/or difficult to measure.

I Menkel-Meadow (1995:39) argues that this is part of a social contract in which lawyers, by
agreeing to follow the rules, are entitled to pursue their individual self-interest and that of their
clients within the limits set by the rules.
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“moral majority” of lawyers. However, the disadvantages of a disciplinary code

are that 1t (1bid):

“... focuses on the lowest common denominator of conduct beyond which lawyers
may feel they should not bother to go. It also concentrates on the unethical
actions that should be avoided rather than the positive ends that should be sought.
Finally, it encourages a ‘legalistic’ concentration on the text of the code and

legalistic arguments that some dubious action does not fall within the

prohibition’.”

One specific critique of codes which has gained in popularity in the States
focuses on what might be termed ‘the hired gun’ mentality. The idea is that
codes foster the over-zealous representation of clients’ interests and do not
encourage lawyers to look beyond their clients’ interests. This literature was
certainly fuelled by the soul-searching engendered by the Watergate affair

(Sheinman 1997) although discontent has been traced much earlier.

The professional role of a lawyer is defined in the ABA code as follows":

“The duty of a lawyer, both to his client and to the legal system, is to represent his
client zealously within the bounds of law ... In our government of laws and not of
men, each member of our society i1s entitled ... to seek any lawful objective
through legally permissible means; and to present for adjudication any lawful

claim, issue, or defense.”

This largely assumes that the lawyer’s function is simply to defend, not judge, the
client (Rhode 1985:618). The logical corrollary of this is argued to be that
counsel assumes no moral responsibility for the ends to which her/his services are
put (ibid). This formulation has been said to be based upon the desire for zealous
criminal advocacy (Luban 1984). Luban argues that this rationale has been
misapplied to cover the whole of the legal system and so has unacceptably

allowed lawyers in the States to disregard morality. His opinion is that lawyers

2 Economides (1998:xx) similarly states that: “We also know that professional regulation based
on codes of conduct can only achieve so much, especially when the regulated group is by
definition expert in manipulating and, where necessary, avoiding rules.”

7 The American Bar Association’s original Canons of Ethics date back to 1908 (Vagts 1996:250).

56



must be morally active - that they have substantial moral responsibilities to

parties other than the client (1995:955).

Luban’s argument is, however, subject to the criticism that it does not take
account of provisions such as those in the New York Code which allow lawyers
to consider their own morality (as will be seen later when the New York Code is
discussed in detail™), although it may be that lawyers are not in a position to do
so (as will be discussed later when ethics and large law firm practice is
considered). It also conflicts with Abel’s thesis that codes are too vague and

indeterminate to give lawyers any real guidance (Schneyer 1992:103).
Nevertheless, it is worth pursuing Luban’s reasoning further, partly as the thesis

does provide a foundation from which later critiques of large law firm practice

take off.

Luban believes (1995:978) that arguments used by lawyers to justify their “social

irresponsibility” are merely excuses. Here are a couple of these “excuses™:

e “Why me? Why does the burden of social responsibility fall on lawyers
rather than other professionals such as accountants, investment bankers, or

clients themselves?”

To this, Luban replies why not? If lawyers could pass the buck, then so conld
others and noone would be responsible for their actions. Although he
acknowledges the realities of modern workplaces where the division of labour
often leads to a fragmentation of moral responsibility (as will be discussed later),
he still argues that this should not lead to a denial of moral responsibility - “if a
single individual would be morally culpable for performing an action, how can

merely adding an accomplice transform the situation so that neither is culpable?”

(ibid:975)".

" Although the New York Code states that “the lawyer should always remember that the decision
whether to forego legally available objectives or methods because of non-legal factors 1Is
ultimately for the client and not the lawyer.”

> Hence (ibid:976): “[T]he objector owes us an explanation of why, if the excuse “why me?” is
accepted, it does not apply to everyone and yield the counterintuitive result described above: the
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Nevertheless, I do find this places extremely high demands on the practitioner,
particularly on young associates competing for partnership in large law firms
(who may also not have full information on what the case is about, due to the
division of labour), and for senior lawyers dependent on the work brought by
clients, where the pressure 1s on to conform, or not to rock the client’s boat. This
1s, however, probably more an argument in favour of attempting to manage law
firms differently than a case for dismissing Luban’s point outright; to appropriate
Rhode’s words, the issue “is not whether legal practice is uniquely inhospitable to

moral oversight, but how it can be made more accommodating” (1985:636).

Still, the doubt still remains that lawyers often cannot work out what the

consequences of the client’s actions would be. Luban deals with this next.

e “I didn’t know. I couldn’t know whether the effects of my actions would be
good or bad.””

Luban acknowledges that the large-scale effects of many people performing
similiar actions are “very hard to figure out.” Also, given the immense
uncertainty involved in macro-economic forecasting, it would be preposterous to
hold the lawyers morally responsible for “getting it wrong”. Rhode similarly
states (1985:618) that “[p]ure victims and villains are hard to come by; factual
uncertainties, extenuating circumstances, and normative dissonance confound all

but the rarest cases.” However, Luban does think that there are three occasions

where the “excuse’ 1s too weak:

a) Where the action the lawyer 1s helping the client to perform is unlawful; “the

presumption should be that if the conduct is unlawful, it is wrong™”’;

complete annihilation of moral responsibility, so that responsibility can be eliminated simply by
enlisting accomplices.”

’® A third excuse, “if I didn’t do it, some other lawyer would”, is discussed later in the section at
the end of this chapter on reform, when ‘whistle-blowing’ is considered.

7 The assumption seems to be of a benign system of Justice.
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b) Where the lawyer suspects that her/his actions are socially harmful and is
confronted with daily evidence that those s/he is working with are indifferent or
hostile to questions of social responsibility; and

c) When “common sense and honesty” do not permit the lawyer to plead
ignorance sincerely. He argues that “[1]ronically, lawyers who pride themselves
on their common sense practicality, and who usually have no patience for
philosphical abstractions and paradoxes, suddenly embrace a wildly implausible
standard of knowledge as Cartesian certainty - roughly, equating knowledge with
infallibility - whenever “knowing” something would prove inconvenient”
(ibid:980). Lawyers also go to great lengths to remain ignorant of inconvenient

facts which might tie their hands in servicing clients effectively. Rhode agrees

(1985:619):

“In many instances, lawyers know, or ought to know, the merits of their client’s
claims. And in any case, to concede the uncertainty of legal and factual

assessments by no means establishes that counsel should be relieved from all

responsibility for making them™.”

She adds that when acting in legislative or judicial capacities, lawyers frequently

assume that the general public can conform in its conduct to indeterminate
directives involving issues such as conscionability, due care and fair dealing - to
argue that lawyers should be absolved from responsibilities that others routinely
bear requires further justification (ibid). Hence to decline to take a moral stance
is in itself a moral stance and requires justification as such. To concede the

indeterminacy of ethical analysis does not establish its futility (ibid:623)".

I agree with Rhode that morality (to some extent) should be ‘put back into’ civil

legal practice, and I also affirm her comment that to acknowledge the

’® However, she does not totally condemn lawyers (1985:629): “Much of what is problematic in
legal practice springs not from venality but from factual or normative uncertainty, together with a
tendency to resolve all possible doubts in a single, client-oriented direction.”

 She also argues that lawyers’ distance from organisational incentive structures may permit a
more disinterested perspective than that of corporate officers - but, I would argue, that
underestimates the pressure on commercial lawyers to go along with clients’ wishes. However,
she does later acknowledge the significance of dependence upon clients and bureaucratic
structures in law firms (1985:627).
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indeterminacy of ethical analysis does not establish its futility. Nevertheless,
Sheinman (1997:151) also persuasively argues that if we are not careful,
individual lawyers are left to do battle with their clients, their consciences, their

pockets and their superiors. This topic 1s picked up and expanded at the end of

the chapter, when the issue of reform is considered.

Self-regulatory bodies are the next topic for discussion.

Self-regulation, its weaknesses and application by lawyers’ professional

bodies

Self-regulation usually refers to the situation whereby rights to practise and rules
of conduct for professional occupations are determined by bodies drawn
exclusively or predominantly from members of the profession. It is, however,
increasingly difficult to find a pure form of professional self-regulation existing
today - for instance, the Law Society 1s not solely responsible for tormulating
rules as changes in the conduct rules governing solicitors in England and Wales at
present go before an advisory committee in the Lord Chancellor’s Department®

(which also advises on legal education and training - Sherr and Webley
1997:136). Solicitors’ investment business 1s also subject to rules made by the
Securities and Investment Board (Allaker and Shapland 1994:12) and solicitors

may fall foul of criminal provisions, such as those against money laundering.
Actions against solicitors are not always handled by the Law Society; for

instance, in alleged cases of negligence, solicitors can be taken to court.

Nevertheless, and as will be seen later, the professional bodies analysed later do

have some autonomy, so the nature of self-regulation and its perceived value will

be outlined here.

% This may change as the Access to Justice Bill proposes to abolish this committee, and may give
the Lord Chancellor direct powers to intervene to change the professional rules of the legal

profession.
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In relation to the US legal profession, Soloman argues that self-regulation forms

part of a “regulative bargain™ between the profession and the state (1992:171):

“The monopoly over the practice of law the bar enjoys is the result of a “bargain”
between the state and the profession in which the bar provides competence and
access to legal services to the public, but refrains from partisan politics, and
avoids the excesses of the market. In exchange the state grants the bar the right to
establish the rules by which it restricts its market (including entry into the
profession and the disciplining of its members) and allows it to extract monopoly

rents.”’

Ogus outlines possible reasons why a SRA (self-regulatory authority) might be a

cheaper and more effective rule maker than a public, independent agency

(1994:107);

“First, since SRAs can normally command a greater degree of expertise and
technical knowledge of practices and innovatory possibilities within the relevant
area than independent agencies, information costs for the formulation of standards
are lower. Secondly, for the same reasons, monitoring and enforcement costs are
also reduced, as are the costs to practitioners of dealing with regulators, given that
such interaction is likely to be fostered by mutual trust. Thirdly, to the extent that
the processes of, and the rules 1ssued by, SRAs are less formalized than those of
public regulatory regimes, there are savings in the costs (including those
attributable to delay) of amending standards. Fourthly, the administrative costs of
the regime are normally internalized in the trade or activity which is subject to
regulation; in the case of independent, public agencies, they are typically borne by

]

taxpayers' .

Applying this to the case of the Law Society would raise the following questions

for the empirical research:

1. Does the Law Society have greater expertise and knowledge of the practices
of lawyers than an independent agency might, so that it is cheaper for them to

formulate standards, monitor and enforce them?
2. Do commercial lawyers interact with the Law Society in an environment of

mutual trust?

* This fourth point on internalised costs is broadly accurate in the case of the legal professions
researched, although actions against lawyers can also be pursued in the courts.
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3. Are the processes and rules of the Law Society less formalized than those of

public regulatory agencies (so they can be amended more easily)?
Similar questions will be posed in the work on German regulators.

There are, unsurprisingly, many criticisms of self-regulation. It can be seen as an
example of ‘corporatism’ (or regulatory capture®) whereby power is acquired by
groups which are unaccountable through conventional constitutional channels™.
Also, as in the case of the Law Society which presently has functions including

the interpretation of the rules, adjudication and enforcement™, there is a breach of

the separation of powers doctrine.

An economic criticism of SRAs is that they might exploit their regulatory powers
to establish anti-competitive conditions and thus generate extra profits for
practitioners.  Barriers to entry can be created by imposing stringent
qualifications for a licence to practise and, under the guise of “professional
ethics” and “quality control”, restrictive ongoing conditions can be prescribed
which distort competition and inflict unnecessary costs on consumers (Ogus

1994:108). This point will be mentioned again, when the regulation of lawyers in

a host state is considered.

Similarly sceptical are those who might be broadly described as ‘market control
theorists’, as discussed in the first literature review. Abel is particularly critical
of lawyers’ professional bodies. He believes that professions do not appear to

perform their regulatory functions very effectively (1988:29). Self-interest often

82 As has been seen, Makki and Braithwaite (1995:61) argue that there are three forms of

regulatory capture - identification with the industry, sympathy with the particular nroblems that
regulated firms confront in meeting standards and absence of toughness. It may be that some
self-regulatory bodies can be criticised on all three grounds.

® Even the internal functioning of professional associations may be unaccountable to the
membership. The Law Society’s election procedures for members of the Council, for instance,
came under great scrutiny in 1995 as they were alleged to lack democratic legitimacy.

% The office formerly known as the Solicitors® Complaints Bureau (now the Office for the
Supervision of Solicitors) performs this function in relation to English and Welsh solicitors.
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quells reform and ethical rules are deliberately drafted vaguely to maintain
professional power through their very indeterminacy. Indeed, he states (1989)
that surveys often show that lawyers are ignorant of many rules and fail to

internalise those they do know. Hence many rules aim to effect market control

rather than protect clients®. Moreover, enforcement is weak (1988:29):

“And the object of ‘self-regulation’ often appears to be protecting the inept within
the profession rather than the society they ostensibly serve ... One reason for
systematic non-enforcement is that control of misconduct and incompetence
readily becomes an arena for intraprofessional conflict, which threatens the very

community self-regulation purports to express. Consequently, self-regulation
may be more comprehensible as an assertion of status rather than as a form of
social control ... There is a danger, however, that the visible failure of self-
regulation may lead to attempts to assert control by clients ... and external agents

such as courts.”

Indeed, the Law Society has been attacked in the media in the last two years (by
the Consumers’ Association and in a documentary for Channel Four, broadcast in

December 1998) for its alleged weakness in dealing with errant solicitors. The

Consumers’ Association has called for an independent regulatory body®™.

Nevertheless, the idea that regulation by the professional association is more to

do with status than social control is less convincing when analysing the subject

8 Burrage (1996:56) similarly argues that the status of the profession will be harmed if discipline
is too vigorous. Freidson (1989:428) takes the following stance: “Formal codes of ethics are
often promulgated both to demonstrate concern with the possible abuse of privilege and to
provide guidelines for evaluating and taking action against it ... The claims of professions are
rarely, if ever, matched by their actual performance... There can be little doubt that the greater
the public perception of gross deviation of professional performance from professional claims,
the less can professions resist pressure to weaken their monopoly ...”

Grabosky and Braithwaite (1986) have also argued that prosecution by regulators is less frequent
when regulators and regulatees are close in social background.

** Hancher and Moran contextualise this by stating (1989) that the political cuiture of the past in
the UK was marked by a deferential attitude on the part of the public towards authority and a
preference for informal regulation. This is now changing: “In the last couple of decades the
deferential and secretive character of the political culture has been subjected to some strain, as a
result of the combination of government policy failures, changes in social structure and wider
alterations in the character of popular values. One of the most important consequences -
illustrated to perfection by the experience of the financial services industry - has been the

invasion of regulatory space by organisations (such as central departments of state and highly
organized pressure groups) previously excluded under the assumptions of a deferential and
secretive culture.”
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matter ‘of this research, lawyers 1n large law firms. I would agree with Burrage
(1996:72) that the status of commercial lawyers depends less on collective action
or the policies of the Law Society than on their educational qualifications, their
perceived expertise, the kind of work they perform, their firms and their

individual commercial success. Thus i1t is now time to unpack these points and

look at law firm practice itself.

On the ethical and conduct issues of (international) lawyering in large firms

The client is the most important person ever in this office. The client does not depend
on us; we depend on the client. The client is not the nuisance of our work; he is the

mainframe of it. We are not doing him a favour by having him; he is doing us a favour
by giving us the opportunity to have him. The client 1s not someone to argue with.
Nobody ever wins an argument with the client. The client is the person who brings us
the bonus and it is our job to give him anything and everything he wants.

Sign hanging in the Tokyo office of Barings bank, prior to the bank’s collapse
(quoted in Hunt and Heinrich 1996)

The literature to be reviewed here contains work which examines specifically the
problems of ethics and large law firms. Writers have attempted to analyse those
features of law firms (and those characteristics of their lawyers) which may pose
problems when attempting to establish ethical practice. The approach taken will

be to separate these features and consider them in turn.

It should be noted at the outset, however, that this review draws largely on work
written on the US legal profession. As has already been noted, there is little work
on the German profession. Literature in the UK is growing (as witnessed in the
publications of Cranston 1995, Sheinman 1997, Economides 1998, and Nicolson
and Webb 1999) but this still 1s a relatively young body of work. The dangers of
drawing on the US literature when discussing the professions in England and
Germany include the risk of ignoring or misrepresenting national differences.

Nevertheless, I still believe that there are useful insights to be drawn from this
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literature, particularly as large law firms in different countries do encounter some
common issues. It is further hoped that the empirical work in part two draws out

various differences and similarities in the practice and regulation of the law firms

considered.
o Commercial lawyers’ individualistic perspective

Large law firms are likely to take on an “élite’ set of graduates, as seen in the first
literature review, from high socio-economic groups and with prestigious
academic qualifications. Entrants to these firms are, to some degree, self-
selecting and are likely to frame issues in individualistic terms (as do many
lawyers - Seron 1996). Hanlon comments that Big Five accountants are “mostly
upper middle class” and have a belief in individualism - for instance, if they fail
to progress in their firms, they perceive it as their failure and not that of the firm
(1994:147). The upshot of this may be that lawyers are unlikely to pay much
attention to third party interests®’ or to consider the social needs of a wider

community®. We are back again to the idea that lawyers are ready and willing to

act as ‘hired guns’.

I would, however, argue that it i1s also vital to scrutinise the structures and

cultures of large law firms when analysing what ethical issues might be
encountered in large law firm practice - this might be more important in
influencing conduct than an individual’s background. Those features of large law

firm practice which writers have deemed to be ethically problematic will occupy

the rest of the section.

* For example, Kronman argues that (1993:307) the preoccupation of practitioners with money-
making is both an obstacle to sympathy and makes detachment harder to achieve.

** Hutton, for instance, is particularly scathing when discussing public school alumni (1996:319):
“The public schools turn out cohorts of Conservative supporters who staff the upper echelons of
business and finance and are educated to believe in the superiority of the private, the self-
regulated and the voluntary. They have little sense of the common weal or responsibility to their
fellow citizens and they can be relied on to echo the general party line to the letter. The sense

that civil society needs to be protected from ‘bureaucratic’ intervention and regulation is very
strong. Any constructive suggestion involving public action or institution building is dismissed

r

as *socialist’.
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o Thelong hours worked

“The pace of practice is so fast now with faxes, emails and mobile phones. Lawyers
have lost the ability to control the way they work. When you add the demands of
profit making, clients and the 24-hour-a-day, 7-day-a-week climate, you can

understand how hard it’s become.”
Janet Gaymer of Simmons & Simmons (quoted in Hickman and Watkin 1999)

It is often difficult to contain the practice of law within strict office hours (Seron

1995), although the number of hours lawyers work can raise ethical issues, as the

following section suggests.

Landers, Rebitzer and Taylor (1996) have argued that the organisational setting of

a law firm encourages associates to work inefficiently long hours. Partners
engage in income-sharing and this creates incentives to promote associates who
work very hard and the most popular indicator of this propensity is the number of
hours billed (see also Galanter and Palay 1991). This leads to a “rat-race”
situation in which associates work too many hours®”. However, their thesis can
be criticised in that the (potential) ability to bring business into the firm (“rain-
make”) is perhaps just as or more important in the promotion decision and many

firms have been increasingly moving away from lock-step systems of

compensation.

My view is that the perception amongst associates may be that those who are in

the office longer are more likely to make partner, although the partnership may

encourage the working of long hours for several reasons. Willingness to work
long hours may be used as one indicator of future earning potential whilst also,
and more cynically, creating additional profits and discouraging a number of

associates (who are alienated by an exploitative culture) from entering the

partnership race, at a time when law firms are promoting fewer to partnership

% MacErlean (1998) also argues that lawyers believe that their commitment is partly measured by
their willingness to work until 9pm or later.
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(thus keeping the partners’ profit pot larger). Still, there is some evidence to

suggest that too many US associates are leaving firms (due to the pressure of

work) earlier than firms would like (Parsa 1999).

Willingness to work long hours may also be used as a means of determining who
fits in within a firm’s often club-like atmosphere. Those who are likely to
conform easily to a culture of working late at night are likely to to be those who

find it easier to cope with having few extra-professional interests. Stracher, for

example, argues™ (1999:126) that:

“There is a culture of work at big firms that keeps associates from imagining
other possibilities. It begins with dinner in a conference room and ends with a

shared car uptown at midnight. It’s face time, but it’s something else too.
There’s a homey feel to those conference room dinners, with their smell of
takeout Chinese food and the letsurely banter between attorneys. The parents
have gone to bed, and the associates are free to complain about arduous chores,
tyrannical commands, and irrational moods. Ties and tongues are loosened, and
stories are shared with a fraternal (and sororal) familiarity. Why rush home to a
crazed family life or, worse, the loneliness of a studio apartment and an empty
refrigerator? Better to slip inside the apartment when the two kids are asleep and
gently kiss them on the forehead than deal with the messy after-bath before-bed
tantrum. Better to share a meal with a semi-kindred spirit than slurp a bowl of

cereal over the sink.”

Whether this situation is in the long term interests of firms is, however, another

matter. Several writers, for instance, have suggested that the status quo keeps
women from making partner as women are more likely to have additional

responsibilities outside work (as they bear the lion’s share of non-market

activities in the home®') and they may not be able to participate in marketing

initiatives (particularly those based around heavy drinking and sport) to the same

extent as men.

" Rogowski also believes that recruits to large German commercial law firms (1995:120): “...
who are mostly young males, consider long working hours a sign of high prestige which
distinguishes them from other members of their cohort.”

' A summary of recent European statistics on this issue is to be found in Travis 1998.
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As long hours™ mean that those who are successful are likely to have few
extraprofessional interests and commitments, it might also follow that they are
“shallower people” (Kronman 1993:307). It could also follow that those who are

left are so focused on doing well in the firm that they lose all sense of perspective

and are more likely to act unethically. As Rhode argues (1985:635):

“... once habituated to collegial norms and practices, a lawyer may have increased
difficulty in viewing them though moral lenses ... After a point, individuals can

easily lose capacity to evaluate professionally accepted practices by publicly
acceptable standards.”

Perhaps, too, the lawyers who stay the course are less likely to be able to think
creatively, as they lead less stimulating lives. This might mean that they are not

well equipped to think laterally at a time when the speed of changes in the

workplace demands an innovative response.

Failure to mitigate work and private life conflicts does prove expensive to firms
and their lawyers, by increasing employee absenteeism and turnover”, impairing
recruitment success, compromising job performance and jeopardising the well-
being of employees®® (Hagan and Kay (1995:198). The point about
compromising job performance is particularly pertinent for our purposes -
MacErlean (1998), for example, argues that consistently working long hours is

usually a sign of poor time management and results in mistakes being made due

to exhaustion.

This discussion will be continued when the interviews with lawyers are

considered.

2 Some international lawyers may stay at work to service clients in several time zones and so
may work even longer hours than their colleagues who service national markets.

% According to one survey, conducted by the recruitment consultants ZMB and The Times
newspaper, 38% of assistant solicitors “are looking to leave the legal field altogether”, and firms
with more than 80 partners are “saddled with the most unhappy employees” (Editorial 1997b).

* Cartwright and Cooper state (1997:135) that working beyond 40 to 50 hours a week results in

time spent that is increasingly unproductive. They note that several studies have established a
link between extended working hours and coronary heart disease (see also Argyle 1989:265).
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o Lawyers’ reliance on a small number of clients and lack of consideration of

other interests

“A distinguishing characteristic of professional occupations, which justifies self-
regulation by the professional group, is that they are committed not just to profits, but

to public service as well. Lawyers, as officers of the court, are obligated to serve the
public interest even as they advocate the interests of their clients. Hence, although

large-firm attorneys represent the most powerful interests in American society and
thus enjoy a tremendous advantage in the adversarial process over lesser foes, they
represent themselves as independent professionals who can check the narrow self-

interest of clients.”
Robert Nelson (1988)

The glossary noted Galanter’s (1983) analysis of the typical features of a ‘mega-

law’ firm. The final point he made was that “clients have greater control;
autonomy is absent from practice.” Picking up on this point, Nelson (1988) has
noted the reliance of individual lawyers on a small number of clients. Other
writers have also talked of the interdependence of corporate lawyers and their

clients. Abel notes (1994:749) that this 1s particularly worrying at an

international level:

“Robert Nelson has demonstrated that individual lawyers in large American firms

typically earn thirty to forty percent of their fees from a single client. Foreign
branches are closer to the latter situation than the former ... This is likely to breed

a worrying clientelism.” (italics in original)

What the problems of this “clientelism™ might be are not spelled out. Perhaps it

means that lawyers are particularly keen to do whatever their clients want them to
do, ethics (and third parties) be damned. Perhaps it also means that they do not

take on a “mediating function” in the legal system, as Nelson argues (1988:232):

“My central thesis is that lawyers in large firms adhere to an ideology of
autonomy, both in their perceptions of the role of legal institutions in society and
the role of lawyers vis-a-vis clients, but that this ideology has little bearing on

their practice ... The dominance of client interests in the practical activities of

lawyers contradicts the view that large-firm lawyers serve a mediating function in
95 »

the legal system™.

% Painter (1994) similarly argues that often the ideal of lawyer independence becomes an
ideology recited by lawyers whether or not they act independently of their clients. This distances
lawyers from client conduct but does nothing to restrain client excesses. Lawyers embracing this
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Hence, these lawyers do not control client excesses and do not provide the kind of
disinterested service which functionalists would have had us believe - they are
‘hired guns’. Effectively, then, clientelism is a problem encountered when

lawyers’ legitimate obligation to act in their clients’ interests overrides other

competing and equally legitimate obligations.

Kronman similarly comments that these firms focus on short-term, easily

monetisable considerations (1993:307). This may be particularly worrying in an
age where the volatility of the market for corporate control has brought to power

in the States “... a new breed of portfolio managers oblivious to audiences outside

the securities markets ...” (Gordon and Simon 1992:251),

Further, Abel argues that the effects of competition in the international market for

commercial legal services 1s likely to reduce the capacity or willingness of firms

to undertake work for individual clients or pro bono work (1994:749):

“The race to bill hours makes the lip service firms pay to pro bono or deo
activities even more hypocritical. As service to individual clients is driven out by

more lucrative commercial work, firms lose the basic competence to represent
ordinary people ... As far as I know, foreign branch offices perform no public

interest work®’.”

Dezalay and Garth (1996:63) agree:

“In order to coexist with the modern holders of economic and political power,
international legal experts did not have to invent the notion of a “public” service
entrusted entirely to legal experts. They needed only to propose their own

ideology do not become independent but succeed only in segregating their own moral beljefs
from actions closely involved with their day to day work.

** Recent reports of investigations by the National Criminal Intelligence Service in London into
alleged links between six big City law firms and organised crime (Mendick 1998 and 1998a) may
bring this issue into greater focus. Firms stand accused of facilitating the laundering of money.

’” Whilst it is unlikely that most foreign offices perform pro bono work, Abel does not raise the
issue of whether lawyers in foreign offices are qualified for/capable of undertaking such work or

whether the local profession carries out this work. Local lawyers may be employed in overseas
offices and some forms of pro bono work may be possible, but this would seem to depend upon

the law office and jurisdiction in question.
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services, developed in national settings, to defend the legal interests of the new
social operators in international economic relations.”

This is especially problematic for US writers, as can be seen from Nelson’s quote
which begins this section, which states that lawyers (as officers of the court) are
obligated to serve the public interest even as they advocate the interests of their
clients®®. If lawyers do not consider the public interest, then the basis upon which
the professional monopoly is granted (and the legitimacy of self-regulation) is in

doubt. This discussion is expanded in the final section on the legitimacy of

international lawyering.

o The compliance of lawyers

Concern has been expressed at how other features of law firm practice (nationally

and internationally) might also reinforce lawyers” partisan behaviour. Abel, for

instance, believes that the effects of competition in the international market for

the services of large firms are likely to make associates particularly compliant

(1994:749):

“In the international market, where quality is difficult or impossible to gauge,
firms are forced to compete on the surrogate indices touted by the new

journalism, which are easy to calculate. These typically include billings or
profits, ... size, and growth rates. In order to elevate these, firms must augment

leverage by increasing either the ratio of associates to partners or billable hours or
both. The heightened competition for partnership makes associates even more

compliant and uncritical.”

Even away from the international arena, the position of junior lawyers can be
compromised. Due to the leveraged use of staft, lawyers working on fragmented
aspects of a substantial matter may feel little accountability for its ultimate
consequences. Moreover, even if young lawyers have ethical concerns, it is

extremely difficult for them to refuse work on ethical (or other) grounds. Indeed,

junior lawyers may have little reason to decline an assignment until well into a

% Nelson and Trubek (1992a:7) further argue that the crisis of “professionalism” they note in the
States is in part due to the entrepreneurial response of lawyers to markets such as the international
market. Although the profession has experienced unprecedented wealth, there is also inequality
of opportunity which has caused disquiet both among lawyers and the public.
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case, when they acquire substantial information regarding client conduct - yet this

is precisely the point at which disengagement becomes most difficult (Rhode

1985:634°°). Even at the outset of a case, pressures to accept an assignment may

be substantial - passing judgement on a senior lawyer’s choice of clients or tactics

is unlikely to be a costless exercise (Rhode 1985).

Senior lawyers are not immune from client pressures either. While they may be
more able to decline cases or challenge conduct, the costs of exit from a

relationship can be high - power, status and profit shares may depend upon these
alliances (Rhode 1985:635). And as discussed in the first literature review,

international lawyers are likely to be close to capital (Sklair 1991 and Dezalay

1994).

Hence, and again, the charge is that lawyers do not consider the position of

anyone other than their clients.

e Large law firms are largely beyond the jurisdiction of professional

assocliations

If the previous sections indicate that there are likely to be ethical issues raised by

large law firm practice, this section will illustrate how these firms are largely

beyond the jurisdiction of professional associations.

Schneyer (1991) argues that as law firms grow, the potential harm they can inflict

upon clients and third parties grows. However, in the US (and in the UK and
Germany), proceedings against large law firms are rare. Some observers say this

is due to an informal immunity from disciplinary scrutiny as they make up the

most prestigious segment of the bar. Others point out that the most common

grievances against lawyers, such as neglect of cases, occur more often in small

” Rhode 1985:634: “As the sunk costs and social ties involved in the professional relationship
increase, the taste for moral reflection or confrontation may diminish.”
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practices'®. Others cite the reactive nature of disciplinary enforcement. Finally,

the view that commercial clients rarely report complaints against their lawyers as

they are more likely to take their business elsewhere, or pursue their case through

the courts, implies that many of the regulatory concems of professional

associations are simply inapplicable to this form of practice.

It may also be difficult to assign blame to one lawyer when lawyers work in
teams. If one lawyer was reprimanded, that lawyer may become a scapegoat.

Indeed, the firm’s organisation, policies and operating structures constitute an

infrastructure that cuts across particular lawyers and tasks - so these

infrastructures may have at least as much to do with causing and avoiding

unjustified harm as do the individual values and skills of their lawyers™".

Lee believes that the driving force within large firms for meeting professional
conduct standards, such as guarding against conflicts, overseeing staff’s
continuing education and accounting procedures, are likely to be the demands of
good and efficient management rather than the mere fact of the practice rule
(1992:43). This, in fact, returns us to the point made earlier that the status of

large law firms is more dependent upon matters intrinsic to the firm and its

lawyers (such as their education and specialisation) than codes.

The next section considers the question of whether international legal work

should be regulated at all. However, and as a postscript, it should be noted that

professional regulation often tends to be concerned with conduct matters which

are narrowly defined. For instance, there is often much attention paid to matters

100 Abel (1986:15) argues that if disciplinary sanctions and investigations continue to be focused
disproportionately on lower status practitioners in the US, these processes may become suspect
not only for their class bias but also on the grounds of racial discrimination.

101 Nelson and Trubek (1992b:199) also comment that the variety of professional values within
the workplace ensure self-regulation’s complexity: “Workplace contexts develop widely varying
and often mutually contradictory “local versions” of professionalism. At least some of these are
inconsistent with the professional ideals projected in the bar’s official rhetoric. One of the
implications of the diversity in profession vision one observes among lawyers at work is that the
task of professional self-regulation is significantly more complex than most observers would

allow.”
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such as fees but much less consideration of whether lawyers’ responsibilities to
the client might clash with other responsibilities. Even if large law firm practice
were to be regulated, it is unlikely that the problems of national and international
commercial law firm practice as set out in the previous sections would be tackled
unless a much wider approach to regulation was adopted. These are issues which
are discussed further in part two, when the coverage of codes is analysed, and in

the discussion of reform in part four, where broader means of regulation are

considered.
Should international legal work be regulated?

Abel (1994) believes that transnational lawyering should be deregulated. It

seems that this position is to a large extent founded upon his market control
thesis, the idea that regulation of lawyers 1s not there for good reasons, but rather

to construct and maintain the monopoly position of lawyers.

To support this, he mainly focuses on those regulatory provisions which restrict

lawyers’ rights to practise and market their international work. He states that the

economic reason for regulation, that there are informational asymmetries between
producers and consumers, does not apply in the international arena. Consumers
are large corporations or financial institutions who are well informed. Moreover,

the branch offices of firms stand or fall on reputation'®, and are likely to have a

smaller client base than home offices, which will increase the consumers’
bargaining power. All transnational lawyers have secured home qualifications,

have undergone a rigorous selection process and have endured lengthy training

(1994:762)'%.

[ feel that this analysis is open to a number of criticisms:

92 Abel does not further analyse what he means by reputation. Presumably, firms could have
reputations for criminality as well as legality.

'Y This statement seems to conflict with his well-known scepticism of the value of lawyers’
educational qualifications.
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1. Whilst it appears that the most lucrative forms of international work are

undertaken by large firms whose clients are corporations, not all clients of
international work are corporations. The potential of various types of private
client work to cross national boundaries has been noted before - some examples
could be custody cases, possibly immigration and disaster litigation'”, consumer
cases, including some product liability matters, criminal prosecutions and the
purchase of overseas property. These clients are much less likely to be the
‘empowered consumers’ Abel describes, and are more likely to use smaller law

firms. His argument neglects to consider how the deregulation of international

lawyering would affect these individuals.

2. Abel’s assumption is that corporate clients have greater bargaining power than
their lawyers in relation to international work. Yet this, at least partially, runs

contrary to the notion often expressed by these lawyers that there 1s more client

“hand-holding” at an international level (see also Shapland 1997) and also his

earlier assertion, quoted above that (1994:749) quality 1s difficult or impossible to

gauge in the international market'”. Clients here are likely to be more reliant
upon their lawyers’ advice. If international lawyering is likely to be

transactional, which is the view of a London Business School (1994) report,
rather than continuous then this may also weaken clients’ power, as this may

mean that they are not as experienced as Abel assumes.

194 One example springing to mind is the Bhopal disaster, when US lawyers flew to India to tout
for work.

105 The final section of the article in which this is written somewhat surprisingly does not refer
back to a previous passage (quoted above) where Abel suggests that (1994:749): “In the
international market, where quality is difficult or impossible<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>